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§  533.    Pending  suits. 

A  suit  at  law  or  in  equity  pending  in  a  state  or  federal  court 
at  the  time  of  bankruptcy  does  not  abate  upon  the  bankruptcy 
of  one  of  the  parties.^ 

The  act  of  1898  provides  that  the  court  may  order  the 
trustee  to  enter  his  appearance  and  defend  any  pending  suit 
against  the  bankrupt,  or,  he  may,  with  the  approval  of  the 
court,  be  permitted  to  prosecute,  as  trustee,  any  suit  com- 
menced by  the  bankrupt  prior  to  the  adjudication  with  like 
force  and  effect  as  though  it  had  been  commenced  by  him.^ 


i-Thatcher  v.  Rockwell,  lOS  U.  S. 
467,  26  L.  Ed.  949;  Hahlo  v.  Cole, 
122  N.  Y.  App.  Div.  636,  IS  Am. 
B.  R.  591 ;  Griffin  v.  Mutual  Life 
Ins.  Co.,  119  Ga.  664,  11  Am.  B. 
R.  622;  Des  Moines  Sav.  Bank 
V.  Morgan  Jewelrv  Co.,  123  la. 
432,  12  Am.  B.  R.  781 ;  Kessler  v. 
Heaklotz  132  N.  Y.  App.  Div.  278, 
22  Am.  B.  R.  257. 

The  act  of  1867  provided  that 
the  assignee  might  prosecute  or 
defend  any  pending  action  to  which 
the  bankrupt  was  a  party.  The 
cases  under  that  act  established 
the  ■  doctrine  that  the  validity  of  a 
pending   suit   or    of   the   judgment 


or-  decree  thereon  was  not  affected 
by  the  intervening  bankruptcy  of 
one  of  the  parties;  that  the  as- 
signee might  or  might  not  be  made 
a  party;  and  whether  he  was  so  or 
not,  he  was  equally  bound  with 
anj'  other  party  acquiring  an  in- 
terest pendente  lite.  R.  S.  Sec. 
5047;  Norton  v.  Switzer,  93  U.  S. 
355,  23  L.  Ed.  903;  Hill  v.  Hard- 
ing. 107  U.  S.  631,  27  L.  Ed.  493; 
Thatcher  v.  Rockwell,  105  U.  S. 
467,  26  L.  Ed.  949;  Boynton  v. 
Ball,  121  U.  S.  457,  30  L.  Ed.  985. 
2B.  A.  1898,  Sees.  116  and  r; 
Miller  v.  New  Orleans  Fertilizer 
Co.,  211  U.  S.  496,  53  L.  Ed.  300, 
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A  trustee  should  obtain  leave  of  the  court  of  bankruptcy 
either  to  prosecute  or  defend  a  suit  pending  by  or  against  the 
bankrupt,^  but  want  of  authority  from  the  court  of  bankruptcy 
is  not  necessarily  fatal.' 

An  order  to  intervene  in  a  state  court  may  be  granted  on  a 
petition  or  motion  filed  in  the  bankruptcy  proceedings.  The 
form  of  the  order,  if  granted,  may  be  to  authorize  the  trustee 
to  apply  to  the  state  court  to  be  substituted  as  a  party  in  plade 
of  the  banknipt.^  The  granting  or  refusing  leave  to  intervene 
rests  in  the  descretion  of  the  bankruptcy  court.**  If  the  result 
is  likely  to  be  beneficial  to  the  estate,  leave  to  prosecute  it  will 
be  granted.  If  the  trustee,  representing  the  creditors,  is  not 
likely  to  obtain  anything  for  the  estate  in  such  suit,  leave 
should  be  denied.  The  plaintiff  is  tisually  entitled  to  have  a 
trustee  made  a  party  defendant  to  a  pending  suit,  whether  he 
is  directed  to  make  an  active  defense  or  not.''  If  he  makes 
no  defense  after  notice,  but  permits  a  pending  suit  to  proceed 
in  the  name  of  the  bankrupt,  he  is  bound  by  any  judgment  that 
may  be  rendered.® 

^^''hether  a  state'  court  will  grant  leave  to  the  trustee  to  in- 
tervene and  be  substituted  as  a  party  in  a  pending  suit  rests 

—   Am.    B.    R.    416;    Pennsylvania  "  Griffin. v.  Mutual  Life  Ins.  Co., 

R.   Co.  V.   International  Coal  Min.  119   Ga.   644,    11    Am.    B.    R.    622; 

Co.    (C.   C.  A.  3d  Cir.),   173   Fed.  Hahlo  v.  Cole,  112  N.  Y.  App.  Div. 

Rep.  1,  8,  97  C.  C  A.  383;  Hahlo  636,  IS  Am.  B.  R.  591; 7m  re  Klein,' 

V.   Cole,   112  N.   Y.  App.  Div.  639,  91  Fed,  Rep.  31,  3  Am.  B.  R.  174; 

IS  Am.  B.  R.  S91;  Victor  Talking  In  re  Porter  &  Bros.,  109  Fed  Rep. 

Mach.  Co.  V.  Hawthorne  &  Sheble  111,  6  Am.  B.  R.  259;  hi  re  Haen- 

Mfg.    Co.,    173    Fed.   Rep.   617,   23  sell,   91   Fed.   Rep.   355.   1   Am.   B. 

Am.   B.  R.  234;   Weston,  etc.,   Co.  R.  286;  Victor  Talking  Mach.  Co. 

V.    American    Instrument    Co-,    169  v.  Hawthorne  &  Sheble  Mfg.   Co., 

Fed.  Rep.  659.  173  Fed.   Rep.  617,  23  Am.   B.  R. 

8  Miller  v.  New  Orleans  Fertilizer  234. 

Co.,  211  U.  S.  496,  S3  L.  Ed.  300,  21  ''  Victor    Talking    Mach.    Co.    v. 

Am.    B.   R.   416;    Kessler   v.   Her-  Hawthorne  &  Sheble  Mfg.  Co.,  173 

klotz.    132    N.    Y.    App.    Div.    278,  Fed.  Rep.  617,  23  Am.  B.  R.  234; 

22  Am.  B.  R.  257;  Hahlo  v.  Cole,  Weston,  etc.,  Co.  v.  American  In- 

112  N.   Y.  App.   Div.  636,   15  Am.  strument  Co.,  169  Fed.  Rep.  659. 

B.    R.   S91 ;   In   re    Price,    92   Fed.  «  Thatcher  v.  Rockwell,  105  U.  S. 

Rep.  987,   1  Am.  B.  R.  419.  467,    26    L.     Ed..   949;     Linstroth 

*  Miller  v.  New  Orleans  Fertilizer  Wagon    Co.   v.    Ballew    (C.    C.    A. 

Co.,  211  U.  S.  496,  S3  L.  Ed.  300,  5th  Cir.),  149  Fed.  Rep.  960,  79  C. 

21  Am.  B.  R.  416.  C.  A.  470,  18  Am.  B.  R.  23. 

^  In  re  Price,  92  Fed.  Rep.  987,  1  Adjudication  of  bankruptcy  does 

Am.    B.    R.    606;    Hahlo    v.    Cole,  not  divest  the  state  court  of  juris* 

112  N.  Y.  App.   Div.  636,  15   Am,  diction  where  the  trustee  does  not 

B.   R,   591.  intervene  to  proceed  to  a  final  de- 
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in  the  discretion  of  the  state  court,  and  may  be  denied  in  a 
proper  case.®  The  fact  that  the  act  provides  for  suits  by  the 
trustee  does  not  limit  his  right  to  appear  in  any  suit.^" 

If  a  suit  in  the  name  of  the  bankrupt  is  settled  and  dis- 
missed after  btmkruptcj'^  proceedings  are  instituted  the  trustee 
may  move  to  have  the  case  reinstated.^^  The  bankrupt  may 
stie  out  a  writ  of  error  or  take  an  appeal  to  review  a  judgment 
or  decree  rendered  against  him  after  the  commencement  of 
bankruptcy  proceedings.^^  Where  the  judgment  or  decree  is 
rendered  before  the  bankruptcy  proceedings  are  begun,  the 
trustee  is  the  proper  person  to  prosecute  or  defend  the  suit  in 
an  appellate  court. ^* 

A  judgment  against  a  substituted  trustee  is  not  entitled  to 
be  paid  in  full,  but  may  be  proved  and  receive  dividends  pro 
rata  with  other  claims.^*  Costs  in  such  cases  have  been  al- 
lowed in  fuU,^"  but  not  where  trustee  did  not  intervene.^" 
If  there  is  a  recovery  in  a  case  brought  by  the  bankrupt  and 
any  question  arises  as  to  the  right  of  the  trustee  or  creditors 
to  the  money,  such  right  will  be  protected.^' 

§  534.    Suits  against  trustees. 

In  the  course  of  the  settlement  of  a  bankrupt  estate  it- may 
become  necessary  for  persons,  who  are  not  parties  to  the  bank- 

cree      Vance  v.  Lane's  Trustee,  26  46   Cal.    575;    Collins    v.    Marshall, 

Ky.  L.  Rep.  619,  82  S.  W.  297.  10  Rob.    (La.)    112. 

8  National   Distilling  Co.  v."Sey-  is  Herndon   v.    Howard,   9  Wall, 

del,   103  Wis.  489,  79  N.  W.  Rep.  664,  19  L.   Ed.  809;  Knox  v.  Ex- 

744-  Bank  of  Commerce  v.  Elliott,  change  Bank,   12  Wall.  379,  20  L. 

109  Wis.  648.  Ed.  287;    Day  v.   Laflin,  47   Mass. 

As    to    the   practice    in    applying  280;   Sandford  v.  Sandford,  58  N. 

to  the  stale  court  by  the  trustee,  see  Y.  67;  Vairin  v.  Edmonson,  9  111. 

the  rule  laid  down  by  Judge  Shiras  120;     Moffit    v-     Cruise,     7     Cold, 

in  Heath  v.   Shaffer,  93  Fed.  Rep.  (Tenn.)    137. 

647   2  Am.  B.  R.  98.  ^*  Norton   v.    Switzer,   93    U.    S. 

10  Friedman    v     Vorchofsky,    105  355,  23  L.   Ed.   903;   In  re   Neely, 

111.   App.   414.  108  Fed.  Rep.  371',  5  Am.  B.  R.  836. 

"Home  Ins.  Co.  v.  Hollis,  53  Ga.  ^^  In  re  Neely,  108  Fed.  Rep.  371, 

659     See  also  Herndon  v.  Howard,  5  Am.   B.  R.  836. 

9  Wall   664,  19  L.  Ed.  809;  Knox  "Kessler    v.   .Herklotz,    132    N. 

V    Exchange   Bank,    12   Wall.   379,  Y.  App.  Div.  278,  22  Am.  B.  R.  257. 

20  L   Ed   287  "  Griffin  v.  Mutual  Life  Ins.  Co., 

i^bormire    v.    Cogly,    8    Blackf.  119  Ga.  664,  11  Am.  B.  R.  622. 
(Ind.)    177;-   O'Neil   v.    Dougherty, 
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riiptcy  proceedings,  to  resort  to  litigation  to  assert  a  right, 
title  or  interest  against  the  trustee. 

It  is  not  necessary  to  first  obtain  leave  of  the  court  of  bank- 
ruptcy before  bringing  a  suit  against. the  trustee  in  a  state  or 
federal  court.* 

Where  the  property,  in  which  the  claimant  seeks  to  assert 
a  right,  title  or  interest,  has  passed  to  the  trustee,  he  regularly 
intervenes  in  the  bankruptcy  proceedings  and  litigates  his 
claim  in  the  court  of  bankruptcy.^  The  reason  for  this  practice 
is  that  a  judgment  or  decree  obtained  in  a  court  other  than 
that  having  custody  of  the  property  can  be  executed  only  by 
order  of  the  court  of  bankruptcy.  An  intervention  of  this 
character  is  a  "controversy  in  bankruptcy"  as  distinguished 
from  a  proceeding  in  bankruptcy.^  The  practice  is  similar 
to  that  upon  an  intervening  petition  in  a  suit  in  equity.  The 
manner  of  proceeding  in  such  cases  is  pointed  out  in  another 
place.* 

An  independent  suit  may  be  brought  in  a  court  of  bank- 
ruptcy, irrespective  of  citizenship  or  amount  in  dispute,  to 
enforce  a  claim  against  property  in  the  custody  of  the  court. 
-Such  a  suit  may  be  maintained  on  the  theory  that  it  is  ancil- 
lary to  the  bankruptcy  proceedings.^  The  jurisdiction  of  the 
court  of  bankruptcy  extends  to  determining  controversies  in 


1  /;(  re  Smith  121  Fed.  Rep.  1014,  Co.,  98  Fed.  Rep.  865,  3  Am.  B.  R. 

9  Am.  B.  R.  603.  224;   In  re   Emslie    (C.    C.   A.   2d 

As   to   suing   a    receiver   without  Cir.),   102  Fed.  Rep.  291,  42  C.   C. 

leave,    see    In    re    Kalb    &    Berger  A.   3S0,   4   Am.    B.    R.    126;   In   re 

Mfg.   Co.    (C   C.   A.   2d   Cir.)    165  Whitener   (C.  C.  A.  5th  Cir.),  105 

Fed.    Rep.   895,   91    C.    C.    A.    573,  Fed.   Rep.    180,   44   C.    C.    A.   434, 

21  Am.  B.  R.  393,  and  cases  cited  5  Am.  B.  R.   198;  Fisher  v.  Cush- 

in  the  opinion.  man    CC.  C.  A.   1st  Cir.),  103  Fed. 

2Hewit    V.    Berlin    Mach.    Wks.,  Rep.  860,  43   C.   C.  A.   381,  4  Am. 

194  U.   S.  296,  48  L.   Ed.   986,   11  B.  R.  654- 

Am.  B.  R.  709;  Knapp*v.  Milwau-  s  Sec.  829,   post.     Hewit   v.   Ber- 

kee   Trust   Co.,  216  U.   S.   545,   54  lin    Mach.    Wks.,    194    U.    S.    2S6, 

L.    Ed.    610,    24    Am.    B.    R.    76;  48  L.  Ed.  986,  11   Am.  B.  R.  709; 

White' V.   Schloerb.   174  U.   S.   542,  Knapp    v.    Milwaukee    Trust    Co., 


44  L.  Ed.  1183,  4  Am.  B.  R.  178 
Murphy  v.  Hofman  Co.,  211  U.  S 
562,  53  L.  Ed.  327,  21  Am.  E  R. 
487;  Keegan  v.  King,  96  Fed.  Rep 
758,  3  Am.  B.  R.  79;  In  re  Russel 
(C.  C.  A.  2d  Cir.),  101  Fed.  Rep 
248,  41  C.  C.  A.  323,  3  Am.  B.  R, 


216  U.  S.  545,  54  L.  Ed.  610,  24 
Am.  B.  R.  76. 

"Sec.  412,  ante,  and  Sec.  829, 
post. 

5  Wabash    Railroad  v.    Adelbert 

College,  208  U.  S.  38,  54;   Murphy 

V.    Hofman    Co.,    211  U.    S.    562, 


658;    In    re-   Chambers,    Calder    &      569.  53  L.  Ed.  327,  21  Am.  487. 
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.  I'elation  to.  property  within  the  custody  of  the  courts"  A  bill 
will  lie  to  recover  money  paid  to  the  trustee  by  mistake." 

A  suit  at  law  or  in  equity  may  be  brought  against  a  trustee 
by  an  adverse  claimant  in  the  district  court  when  the  jurisdic- 
tional requisites  exist.*  Section  23  of  the  act  applies  to  con- 
troversies between  the  trustee,  as  such,  and  adverse  claimants 
without  regard  to  which  brings  the  suit.  In  such  cases  the 
matter  in  controversy  must  exceed,  exclusive  of  interest  and 
costs,  the  sum  or  value  of  $3,000,  and  involve  a  federal  ques- 
tion  or   diversity   of   citizenship."      Diversity   of   citizenship 

,  must  exist  between  the  bankrupt  and  the  claimant,  the  citizen- 
ship of  the  trustee  being  immaterial.^" 

A  trustee  may  be  sued  in  a  state  court  in  an  action  not  in- 
volving the  possession  or  seizure  of  property,  in  the  custody 

.of  a 'court  of  bankruptcy.^^  Such  are  actions  for  trover  or 
trespass, ^^  or  to  procure  the  reformation  of  a  written  contract 
made  by  the  plaintiff  and  the  banknipt  before  bankruptcy.^* 


"  111  Whitnev  v.  Wenman,  198 
U.  S.  539,  SS3.  49  L.  Ed.  1157, 
14  Am.  B.  R.  45,  -spgakiijg  of 
a  bill  by  the  trustee,  Mr.  Justice 
Day  said,  "Nor  can  we  perceive 
that  it.  makes  ■  any  difference  that 
the  jurisdiction  is  not  sought,  to 
be  asserted,  in  a  summary  proceed- 
ing, but  resort  is  had  to  an  action 
in  the  nature  of  a  plenary  _  suit, 
wherein  the  parties  can  be  fully 
lieard  ■  after  the  due  course  of 
equitable  procedure." 

'  Carpenter  v.  Southworth  (C. 
C.  A.  2d  Cir.),  165  Fed.  Rep.  428, 
91  C.  C.  A.  378,  21  Am.  B.  R.  390. 

s  B.  A.  1898,  Sec. .  23.  '  Sec.  7J, 
ante.  Chattanooga  Nat.  Bank  v. 
Rome  Iron  Wks.,  99  Fed-  Rep.  82, 
3  Am.  B.  R.  582;  Hatch  v.  Curtin, 
146  Fed.  Rep.  200,  16  Am.  B.  R. 
.625. 

"  Sec.  24  of  the  judicial  code, 
act  of  March  3,  1911,  36  Stat,  at  L. 
1087- 

10  Sec.  75,  ante.  B.  A.  1898, 
Sec.  .23.  Bush  v.  Elliott,  202  U.  S. 
477,  50  L.  Ed.  1114,  15  Am.  B.  R. 
656. 

11 /n  re  Platteville  Foundry  & 
Mach.  Co.,  147  Fed  Rep.  828,  17 
Am.  B.  R.  291,  cited'  with  approval 


in  Frank  v.  Vollkommer,  205  U.  S. 
521,  529,  51  L.  Ed.  911,  17  Am. 
B.  R.  806;.  Davis  v.  Friedlander, 
104  U.  S.  570,  26  L.  Ed.  818;  Eys- 
ter  v.  Gaff,  91  U.  S.  521,  23  L.  Ed. 
403;  Skilton  v.  Codington,  185-  N. 
Y.  80;  Bindseil  v-  Smith,  61  N.-J. 
Eq.  645;  Zartman  v.  First  Nat. 
Bank,  216  U.  S.  134  54  L.  Ed. 
418,  23  Am.  B.  R..  635 ;  In  re  Spit- 
•zer  (C.  C.  A.  2d  Cir.),  130  Fed. 
Rep.  879,  66  C.   C.  A.  35,   12  Am. 

B.  R.  346;  In  re  Russell  (C.^  C. 
A.  2d  Cir.),  101  Fed.  Rep.  248,  41 

C.  C.  A.  323,  3  Am.  B.  R.  653; 
In  re  Kanter  &  Cohen  (C.  C.  A. 
2d  Cir.),  121  Fed.  Rep.  984,  58 
C.  C.  A.  260,  9  Am.  B.  R.  372. 

12 /n  re  Platteville  Foundry  & 
Machine  Co.,  147  Fed.  Rep.  828, 
17  Am.  B.  R.  291;  In  re  Spitzer 
(C.  C.  A.  2d  Cir.),  130  Fed.  Rep. 
879,  66  C.  C.  A.  35,  12  Am.  B. 
R.  346;  In  re  Russell  (C  C.  A. 
2d  Cir.),  101  Fed.  Rep.  248,  41  C. 
C.  A.  323,  3  Am.  B.  R.  658;  In  re 
Kanter  &  Cohen  (C.  C.  A.  2d 
Cir.),  121  Fed.  Rep.  984,  58  C.  C. 
A.  260,  9  Am.  B.  R.  372. 

13  Zartman  v.  First  Nat.  Bank, 
216  U.  S.  134.  54  L.  Ed.  418,  23 
Am.   B.  R.  635. 
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The  state  courts  are  without  power  to  render  any  judgment 
which  invades  or  disturbs  the  possession  of  the  property  while 
in  the  custody  of  the  court  of  bankruptcy."  Such  suits,  for 
example  replevin,  will  be  stayed.^^  The  provisions  of  the 
barikrupt  act  are  binding  upon  the  state  as  well  as  the  federal 
courts." 

In  some  districts  the  tendency  has  been  to  compel  all  actions 
relating  to  the  title  to  property  in  custodia  legis  to  be  litigated 
in 'the  bankruptcy  court.  It  is  clearly  within  the  discretion  of 
the  court  of  bankruptcy  to  permit  such  suits  to  proceed  in  the 
state  court  where  there  is  no  interference  with  its  possession 
and  it  is  more  conducive  to  the  ends  of  justice  not  to  interfere.^' 

A  suit  on  the  bond  of  a  trustee  may  be  prosecuted  in  a  dis- 
trict court '*  or  in  a  state  court.^' 

An  action  will  lie  against  a  trustee  to  recover  damages  for 
a  tort  committed  by  him  in  certain  cases. ^"^ 

§  535.    Authority  to  sue. 

In  the  course  of  the  administration  of  an  estate  in  bank- 
ruptcy it  may  be  necessary  to  resort  to  a  suit  for  the  purpose 
of  collecting  or  reducing  to  money  the  property  of  the  estate 
for  which  he  is  trustee,^  or  for  the  purpose  of  jeclaiming  or 

^*  Murphy  v.  Hofman  Co.,  211  eral  states,  and  just  as  much  bind- 
U.  S.  562,  S3  L.  Ed.  327,  21   Am.       ing    on    the    citizens    and    courts 

B.  R.  487;  In  re  Russell  (C.  C.  A.       thereof  as  the  state  laws  are." 

2d    Cir.),    101    Fed.    Rep.    248,    41  "/«    re    Platteville    Foundry    & 

C.  C.  A.  323,  3  Am.  B.  R.  658;  Mach.  Co.,  147  Fed.  Rep.  828,  17 
McFarland  Carriage  Co.  v.  So-  Am.  B.  R.  291,  cited  with  approval 
lanus,  108  Fed.  Rep.  532,  6  Am.  B.  in  Frank  v.  VoUkommer,  205  U.  S. 
R.  221 ;  In  re  Neely,  108  Fed.  Rep.  521,  529,  51  I..  Ed.  911,  17  Am. 
371,  5  Am.  B.  R.  836.  B.    R.   806;    Skilton  v.    Codington 

"/n    re    Russell    (C.    C.    A.    2d  185   N.   Y.  80;  In  re  Spitzer,   130 

Cir.),   101  Fed.  Rep.  248,  41  C.  C.  Fed.  Rep.  879,  12  Am.  B.  R.  346; 

A.  323,  3  Am.  B.  R.  658;  Murphy  In  re  Kanter  &  Cohen   (C.   C.  A. 

V.  Hofman  Co.,  211  U.   S.  562,  53  2d'  Cir.),  121  Fed.  Rep.  984,  58  C. 

L.    Ed.    327,    21    Am.    B.    R.    487;  C.  A.  260,  9  Am.  B.  R.  372. 

In  re  Empire  Const.  &  Supply  Co.,  ^^  u.    S.    v.    Union    Surety    and 

157  Fed.  Rep.  495;   19  Am  B.   R.  Guaranty   Co.,   118  Fed.   Rep.   482, 

704.  9  Am.  B.  R.   114. 

1"  Thompson   v.   Ragan,    117  Ky.  i"  Alexander     v.     Union     Surety 

577.  and  Guaranty  Co.   (N.  Y.  Sup.  Ct. 

In  Claflin  v.  Houseman,  93  U.  S.  App.  Div.),  11  Am.  B.  R.  32. 

130,  136,  23  I-.  Ed.  833,  Mr.  Justice  2"  See  Sec  362,  ante. 

Bradley  said :     "The   laws   of  the  -  B.  A.  1898,  Sec.  47,  clause  2. 
United  States  are  laws  in  the  sev- 
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recovering  property  or  the  value  of  such  property  as  has  been 
fraudulently  conveyed  ^  or  to  set  aside  a  preference.^ 

The  trustee  must  bring  such  suits  either  in  the  state  or  fed- 
eral courts.*  He  can  not  assign  to  another  his  right  to  sue.** 
The  right  to  bring  such  suits  is  expressly  given  to  the  trustee 
by  the  act.®  By  operation  of  the  express  terms  of  the  act  the 
right  which  before  the  adjudication  in  bankruptcy  belonged 
to  the  creditors  was  taken  from  them  and  given  to  the  trustee. 
When  he  asserts  such  rights  he  claims  under  them  and  not 
under  the  bankrupt.®  His  duties  in  this  respect  relate  chiefly 
to  the  interests  of  the  general  creditors.^  > 


2B.  A.  1898,  Sec.  70e,  and  Sec. 
67e.  See  also  Sec.  203,  et  seq., 
post. 

3B.  A.  1898,  Sec.  606.  See  also 
Sec.  203,  et  seq.,  post. 

*  Frost  V.  Latham  &  Co.,  18) 
Fed.  Rep.  866,  25  Am.  B.  R.  313; 
Trimble  v.  Woodhead,  102  U.  S. 
647,  26  L.  Ed.  290;  Glenny  v. 
Langdon,  98  U.  S.  25,  24  L.  Ed. 
43;  Allen  &  Co.  v.  Montgomery, 
48  Miss:  101;  In  re  Meyers,  Np. 
9518  Fed.  Cas.,  2  Ben.  424;  In  re 
Gray,  47  App.  Div.  (N.  Y.)  554, 
3  Am.  B.  R.  647;  Falco  v.  Kaup- 
isch  Creamery  Co.  (Ore.),  70  Pac. 
R.  286 ;  Thompson  v.  First  National 
Bank,  84  Miss.  54. 

**  Belding-Hall  Mfg.  Co.  v.  Lum- 
ber Co.  (C.  C.  A.  6th  Cir.),  175 
C.  C.  A.  335,  99  C.  C.  A.  123,  23 
Am.  B.  R.  595. 

5B.  A.  1898,  Sec.  60&,  Sec.  67.? 
and  Sec.  7Qe. 

e  Dudley  v.  Easton,  104  U.  S. 
103,  26  L.  Ed.  688;  Mueller  v. 
Bruss,  112  Wis.  406,  8  Am.  B.  R. 
442;  Andrews  v.  Mather,  134  Ala. 
358,  9  Am.  B.  R.  296;   Beasley  v. 


Coggins,  48  Fla.  215,  12  Am.  B.  R. 
355,  37  So.  Rep.  213;  Sheldon  v. 
Parker,  66  Neb.  610,  630,  11  Am. 
B.  R.  152,  169;  Hood  v.  Blair  St. 
Bank,  91  N,  W.  R,,701;  Cox  v. 
Wall  &  Huske,  132  N.  C.  730,  44  S. 
E.  635 ;  Crooks  v.  Stuart,  7  Fed. 
Rep.  800;  Jones  v.  Smith,  38  Fed. 
Rep.  380. 

In  First  Nat.  Bank  v.  Staake,  202 
U.  S.  141,  50  L.  Ed.  967,  15  Am. 
B.  R.  639,  the  supreme  court  said : 
"The  rule  that  the  trustee  takes 
the  estate  of  the  bankrupt  in  the 
same  plight  as  the  bankrupt  held  it 
is  not  applicable  to  hens,  which  al- 
though valid  as  to  the  bankrupt, 
are  invalid  as  to  creditors." 

'  McHenry  v.  La  Societe  Fran- 
caise,  95  U.  S  58,  24  L.  Ed.  370; 
Dudley  v.  Easton,  104  U.  S.  99,  26 
L.  Ed.  668. 

In  Frank  v.  Vollkomnier,  205 
U.  S.  521,  51  L.  Ed.  911,  17 
Am.  B.  R.  806,  it  was  held  that  if 
the  trustee  must  be  considered  to 
represent  judgment  creditors  such 
representation  will  be  presumed. 
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It  is  not  necessary  for  the  trustee  to  apply  to  the  court  of 
bankruptcy  for  leave  to  institute  such  suits.* 

No  previous  demand  is  required  in  suits  of  this  cliaracter. 
The  commencement  is  itself  a  demand.® 

A  creditor  can  not  maintain  a  suit  to  recover  a  fraudulent 
or  preferential  transfer  after  a  trustee  has  been  appointed.^" 
It  has  been  held  that  creditors  may  maintain  such  a  suit  until 
the  trustee  is  appointed  and  that  he  should  then  be  substi- 
tuted as  party  plaintiff.^^ 

The  negligence  or  refusal  of  a  trustee  to  bring  a  suit  to  set 
aside,  such  a  conveyance  is  not  sufficient  to  entitle  a  creditor  to 
maintain  a  suit  in  his  ovi^n  name.^^  The  proper  remedy  in  such 
a  case  is  an  application  to  the  court  to  compel  the  trustee  to 
take  requisite  steps  for  the  full  and  complete  protection  of  the 
rights  of  his  creditors.  ^^    The  trustee  will  not  be  required  to 


-  8  Callahan  v.  Irsael,  186  Mass. 
383;  Chism  v.  Citizens  Bank,  77 
Miss.  599 ;  Chism  v.  Bank  of  Friar's 
Point,  5  Am.  B.  R.  56;  Travelers 
Ins.  Co.  V.  Mann,  11  Am.  B.  R. 
269,  272. 

See  also  the  observations  of 
Judge  Hammond  In  re  Baber,  119 
Fed.  Rep.  520,  9  Am.  B.  R.  406. 

'  Kaufman  v.  Tredway,  195  U.  S. 
271,  49  L.  Ed.  190,  12  Am.  B.  R. 
682;  Wright  v.  Skinner,  136  Fed. 
Rep.  694,  14  Am.  B.  R.  500;  John- 
ston v.  Forsythe  Mercantile  Co.,  127 
Fed.  Rep.  845,  11  Am.  B.  R.  669; 
Capital  National  Bank  v.  Wilker- 
son,  36  Ind.  App.  407,  75  N.  E.  837; 
Goldberger  v.  Harlan,  33  Ind.  App. 
465,  67  N.  E.  707;  Barbour  v.  Priest, 
103  U.  S.  293,  26  L.  Ed.  478. 

i»  Moyer  v.  Dewey,  103  U.  S.  301, 
26  L.  Ed.  394;  Glenny  v.  Langdon, 
98  U.  S.  20,  25  L.  Ed.  43 ;  King  v. 
Dietz,  12  Penn.  St.  156;  Lane  v. 
Nickerson,  99  111.  284;  Lessure  v. 
Weaver,  108  111.  App.  616. 

11  In  Frost  v.  Latham  &  Co.,  18! 


Fed.  Rep.  866,  25  Am.  B.  R.  313, 
Judge  Toulman  said:  "He  is  the 
representative  of  the  creditors  of 
the  bankrupt,  and  if  he  in  any 
given  case  would  have  the  right  as 
their  representative  to  institute  a 
suit  to  set  aside  a  fraudulent  or 
preferential  transfer,  it  seems  to 
me  it  follows  as  a  necessary  con- 
sequence that  such  creditors  are 
entitled  to  do  so,  also,  in  the  ab- 
sence of  a  trustee,  and  to  maintain 
the  same  until  such  trustee  shall 
have  been  chosen,  when  he  would 
be  entitled  to  become  a  party 
plaintiff  in  the  suit." 

See  also  Guaranty  Title  &  Trust 
Co.  V.  Pearlman,  144  Fed.  Rep.  550, 
16  Am.  B.  R.  461,  and  In  re  Schrom, 

97  Fed.  Rep.  760,  3  Am.  B.  R.  352. 
12  Moyer  v.  Dewey,  l03  U.  S.  301, 

26  L.  Ed.  394;  Glenny  v.  Langdon, 

98  U.  S.  20,  25  L.  Ed.  43;  King  v. 
Dietz,  12  Penn.  St.  156;  Lane  v. 
Nickerson,  99  111.  284. 

15  See  Glenny  v.  Langdon,  98  U. 
S.  20,  25  L.  Ed.  43. 
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sue  for  property  unless  the  estate  is  likely  to  be  benefited  by 
the  suit.^* 

A  receiver  in  bankruptcy  can  not  maintain  a  suit  to  recover 
property  for  the  estate.  ^^ 

§  536.    Jurisdiction  of  suits  to  set  aside  fraudulent  and  pref- 
erential transfers. 

The  trustee  may  bring  a  suit  to  recover  property  transferred 
in  fraud  of  creditors  or  as  a  preference  in  a  court  of  bank- 
ruptcy, or  a  state  court,  having  jurisdiction  of  the  parties  and 
subject-matter."- 

In  respect  to  this  class  of  suits  the  'courts  of  bankruptcy 
and  the  state  courts  now  have  concurrent  jurisdiction.^  The 
bankrupt  act  did  not  divest  the  state  courts  of  jurisdiction  of 
suits  of  which  they  had  full  cognizance.*  The  bankrupt  act,  as 
amended,  confers  jurisdiction  of  suits  for  the  recovery  of 
property  under  sections  60b,  67e  and  70e,  upon  the  courts  of 
bankruptcy  without  the  defendant's  consent*    It  has  been  held 

1*  Houghton  V.  Stiner,  92  N.  Y.  under   Sec.   606   and   Sec.   67e   and 

App.  Div.  171,  87  N.  Y.  Supp.  10.  by   the  -act   of   June   25,    1910,    36 

1"  See  Sec.  217,  ante.  Stat,   at   L.   838,    to    suits    for   the 

1  As  to  jurisdiction  of  suits  to  recovery  of  property  under  Sec. 
recover   property   held   by   adverse  70e. 

claimants,  see  Sec.  37,  ante.    As  to  In    Frank    v.    Vollkommer,    205 

ancillary  jurisdiction,   see    Sec.    35,  U.   S.  521,  51  L.  Ed.  911,   17  Am. 

ante.  .  B.  R.  806,  the  court,  speaking  of  i 

2  Section  60&,  Sec.  67e  and  Sec.  70<?,  suit  in  a  state  court  to  set  aside 
were  amended  by  the  act  of  Feb-  a  mortgage  as  given  in  fraud  of 
ruary  S,  1903,  32  Stat,  at  L.  797,  creditors,  said:  "The  amendment 
by  •adding  to  each  section  the  (of  1903)  gave  the  bankruptcy 
words :  "For  the  purpose  of  such  court  concurrent  and  not  exclusive 
recovery,  any  court  of  bankruptcy,  jurisdiction." 

as    hereinbefore    defined,    and    any  ^  Bardes  v.  Hawarden  Bank,  178 

state  court  which  would  have  had  U.   S.  524,  44  L.   Ed.   1175,  4  Am. 

jurisdiction  if  bankruptcy  had  not  B.  R.  163;  Eyster  v.  Gaff,  91  U.  S. 

intervened    shall    have    concurrent  521,  23  L.  Ed.  403;  Frank  v.  Voll- 

jurisdiction."  kommer,    205    U.    S.    521,    529,    51 

Section  23  was  at  the  same  time  L.  Ed.  911,  17  Am.  B.  R.  806. 

amended  to  extend  the  jurisdiction  *  See   Sec  37,  ante;  B.  A.  1898, 

of    the    courts    of    bankruptcy    to  Sec.   236,    as   amended   by   the    act 

suits  for  the. recovery  of  property  of    February   5,    1903,   32    Stat,    at 


1044 


LAW    AND    PROCEEDINGS    IN    BANKRUPTCY. 


that  this  is  true  even  where  the  adjudication  was  before  the 
passage  of  the  amendment,  authorizing  such  suits  to  be  brought 
in  courts  of  bankruptcy.® 

Suits  of  this  character  in  the  state  or  bankruptcy  courts  are 
not  dependent  upon  the  amount  involved  or  the  citizenship  of 
tlie  parties.^ 

It  is  sometimes  the  case  that  the  -court  of  bankruptcy  in 
which  the  original  proceedings  are  pending  can  not  obtain 
jurisdiction  of  the  person  and  subject-matter  for  the  reason 
that  it  is  beyond  the  reach  of  its  process.  In  such  cases  it 
is  necessary  to  go  into  a  court  which  has  jurisdiction.  The 
trustee  may  maintain  such  a  suit  in  a  court  of  bankruptcy  in  a 
district  other  than  that  in  which  the  decree  of  bankruptcy 
was  made.'^ 

If  brought  in  equity  in  the  district  court,  the  court  of  bank- 
ruptcy has  the  full  powers  of  a  court  of  equity  to  enforce 
equities  between  the  parties,  entertain  cross  bills  and  the  like.* 


L.  797,  and  the  act  of  June  25, 
1910,  36  Stat,  at  L.  838.  Harris  v. 
First  Nat.  Bank,  216  U.  S.  382,  54  L. 
Ed.  528,  23  Am.  B.  R.  632;  Hors- 
kins  V.  Sanderson,  132  Fed.  Rep.  415, 
13  Am.  B.  R.  101 ;  In  re  Noel,  137 
Fed.  Rep.  694,  14  Am.  B.  R.  715; 
McNulty  V.  Feingold,  129  Fed.  Rep. 
1001,  12  Am.  B.  R.  338 ;  Johnston  v. 
Forsyth  Mercantile  Co.,  127  Fed. 
Rep.  845,  11  Am.  B.  R.  669;  McEl- 
vain  V.  Hardesty  (C.  C.  A.  8th 
Cir.),  169  Fed.  Rep.  31,  94  C.  C.  A. 
399,  22  Am.  B.  R.  320;  Howman  v. 
Alpha  Farms,  155  Fed.  Rep.  380, 
18  Am.  B.  R.  700. 

°  Pond  V.  New  York  Exchange 
Bank,  124  Fed.  Rep.  992,  10  Am. 
B.  R.  343 ;  In  re  Knickerbocker,  121 
Fed.  Rep.  1004,  10  Am.  B.  R.  381. 

But  see  In  re  Hartman,  121  Fed. 
Rep.  940,  10  Am.  B.  R.  387. 


°  Wright  V.  Skinner,  136  Fed. 
Rep.  694,  14  Am.  B.  R.  500, 

'Ancillary  jurisdiction  is  ex- 
pressly conferred  by  Sec.  2  of  the 
act  of  June  25,  1910,  36  Stat,  at 
L.  838.  See  also  ancillary  juris- 
diction. Sec.  35,  ante;  Lawrence  v. 
Lowrie,  133  Fed.  Rep.  995,  13  Am. 
B.  R.  297;  In  re  Benedict,  140  Fed. 
Rep.  55,  15  Am.  B.  R.  232; 
In  re  Peiser,  115  Fed.  Rep. 
199,  7  Am.  B.  R.  690;  Lathrop 
V.  Drake,  91  U.  S.  516,  23  L.  Ed. 
414;  Sherman  v.  Bingham,,  No. 
12762  Fed.  Cas.,  3  Clif.  552;  Ex 
parte  Martin,  No.  9149  Fed.  Cas., 
5  Law  Rep.   158. 

8  Allen  V.  McMannes,  156  Fed. 
Rep.  615,  19  Am.  B.  R.  276; 
Ommen  v.  Talcott,  175  Fed.  Rep. 
261,  23  Am.  B.  R.  572. 
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§  537.    Jurisdiction  of  suits  to  collect  debts,  etc. 

Suits  by  a  trustee  to  collect  a  debt,  or  a  promissory  note  or 
bond,  or  to  recover  damages  for  a  breach  of  contract,  or  for 
an  accounting  and  the  like,  may  be  brought  by  the  trustee  in  a 
state  court  having  general  jurisdiction  of  such  controversies.-' 

Such  suits  can  not  be  maintained  in  a  court  of  bankruptcy, 
•  except  by  consent  of  the  defendant.^  The  reason  is  that  the 
jurisdiction  of  suits  brought  by  the  trustee  in  bankruptcy  to 
assert  a  title  to  money  or  property  as  assets  of  the  bankrupt 
against  strangers  to  those  proceedings  is  limited  to  suits  to 
recover  property  transferred  in  fraud  of  creditors  or  as  a 
preference,  unless  by  consent  of  the  proposed  defendant.* 

The  courts  of  bankruptcy  are  vested' with  jurisdiction  by 
the  proposed  defendant's  consent  to  entertain  any  suit  brought 
by  the  trustee.*  It  is  not  necessary  that  the  proposed  defend- 
ant's consent  should  be  in  writing  or  upon  the  record  in  express 
terms.  He  will  be  presumed  to  consent  if  he  appears  and 
pleads  to  the  merits  and  will  not  be  allowed  thereafter  to 


1  Drew  V.  My^rs,  81  Neb.  750, 
22  Am.  B.  R.  656;  Monroe  v. 
Bushnell,  f58  Mich.  115,  22  Am. 
B.  R.  587;  Callahan  v.  Israel,  186 
Mass.  383;  Bardes  v.  Hawarden 
Bank,  178  U.  S.  524,  44  L.  Ed. 
1175,  4  Am.  B.  R.  163;  Frank  v. 
VoUkommer,  205  U.  S.  521,  51  L. 
Ed.  911,  17  Am.  B.  R.  806. 

2  B.  A.  1898,  Sec.  23&;  Harris  v. 
First  Nat.  Bank,  216  U.  S.  382, 
54  L.  Ed.  528,  23  Am.  B.  R.  632; 
In  re  Haley  (C.  C.  A.  6th  Cir.), 
158  Fed.  Rep.  74,  85  C.  C.  A.  404. 
19  Am.  B.  R.  313;  Drew  v.  Myers. 
81  Neb.'  750,  22  Am.  B.  R.  636; 
Plant  V.  Gorham  Mfg.  Co.,  174 
Fed.  Rep.  852,  23  Am.  B.  R.  42; 
Hull  V.  Burr,  153  Fed.  Rep.  945, 
18  Am.  B.  R.  541 ;  Lynch  v.  Bron- 
son,  177  Fed.  Rep.  605,  24  Am.  B.  R. 
513. 


3  B.  A.  1898,  Sec.  23,  as  amended 
by  the  act  of  Feb.  5,  1903,  32 
Stat,  at  L.  727,  and  the  act  of  Tune 
25,  1910,  36  Stat,  at  L.  838.  Bardes 
V.  Hawarden  Bank,  178  U.  S.  524, 
44  L.  Ed.  1175,  4  Am.  B.  R.  163; 
Bush  V.  Elliott,  202  U.  S.  477,  50 
L.  Ed.  1114,  15  Am.  B.  R.  656; 
Harris  v.  First  Nat.  Bank,  216  U. 
S.  382,  54  L.  Ed.  528,  23  Am.  B. 
R.  632. 

*  Bardes  v.  Hawarden  Bank,  178 
U.  S.  524,  44  L.  Ed.  1175,  4  Am. 
B.  R.  163;  In  re  Durham,  114 
Fed.  Rep.  750,  8  Am.  B.  R.  115; 
Phillips  V.  Turner  (C.  C.  A.  Sth 
Cir.),  114  Fed.  Rep.  726,  52  C.  C. 

A.  358,  8  Am.   B.   R.   171;   In   re 
Blake,-  150  Fed.  Rep.  279,   17  Am. 

B.  R.  668. 
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object  to  the  jurisdiction  of  the  court  ^  or  withdraw  his  con- 
sent.* A  stipulation  to  pay  a  fund  into  the  registry  of  the 
court  to  be  dealt  with  by  that  court,  the  rights  of  the  parties 
to  be  determined  upon  summary  petition,  is  not  a  consent  to 
the  jurisdiction  of  the  court  of  a  plenary  suit.''  A  general 
■appearance  to  a  petition  will  not  prevent  the  defendant  from 
objecting  to  the  jurisdiction  of  the  court  to  an  amended  peti- 
tion which  for  the  first  tinie  states  a  case  agaiftst  him.* 
Proving  a  claim  in  bankruptcy  as  a  secured  debt  is  not  such 
a  consent  as  to  give*  a  court  of  bankruptcy  jurisdiction  of  a 
controversy  by  the  claimant  to  enforce  such  debt  in  a  state 
court." 

Suits,  not  included  in  section  23bj  of  the  act,  must  be  prose- 
cuted in  the  state  court,  unless  "by  consent  of  the  proposed 
defendant,"  or  unless  they  fall  within  the  general  jurisdiction 
vested  in  the  district  courts  by  the  judicial  code  ^°  as  limited 
by  section  23b  of  the  bankrupt  act.^^ 


=  In  re  Connolly,  100  Fed.  Rep. 
620,  3  Am.  B.  R.  842;  In  re  Steuer, 
104  Fed.  Rep.  976,  5  Am.  B.  R.  209; 
In  re  Durham,  114  Fed.  Rep.  750, 
8  Am.  B.  R.  115;  Ryttenberg  v. 
Schefer,  131  Fed.  Rep.  313,  11  Am. 
B.  R.  652. 

^In  re  Durham,  114  Fed.  Rep. 
750,  8  Am.  B.  R.  115;  Mitchell  v. 
Mitchell,  147  Fed.  Rep.  280,  1^ 
Am.  B.  R.-  382. 

^  Havens  &  Geddes  Co.  v.  Pierek 
(C.  C.  A.  7th  Cir.),  120  Fed.  Ren. 
244,  9  Am.  B.  R.  569. 

See  also  Teschmacher  v.  Mrazay, 
127  Fed.  Rep.  728,  11  Am.'  B.  R. 
547. 

*  In  re  Hemby-Hutchinson  Pub. 
Co.,  105  Fed.  Rep.  909,  5  Am.  B.  R. 
569. 

In  Ex  parte  Comingor  (C.  C. 
A.  6th  Cir.),  107  Fed.  Rep.  898, 
47  C.  C.  A.  51,  5  Am.  B.  R.  537, 
affirmed,  184  U.  S.  18,  46  L.  Ed. 
413,   7   Am.   B.   R.   421,   the  circuit 


court  of  appeals  for  the  sixth  cir- 
cuit said:  "It  should  be  observed 
in  this  connection  that  the  consent 
mentioned  in  Sec'  23&,  means  con- 
sent to  the  tribunal  in>  which  the 
controversy  is  carried  on,  and  not 
to  the  mode  of  procedbre,  which  is 
regulated  by  general  principles  of 
law  unless  other  provision  is  m.ad2. 
*  *  *  We  *are,  therefore, 
inclined  to  think  that  this  peti^ 
tioner  was  not  precluded  from  1iis 
right  to  raise  the  objection  to  the 
mode  of  proceeding  at  the  time  he 
did,  which  was  before  the  making 
of  the  final  order,  and  that  the 
court  erred  in  refusing  to  enter- 
tain it." 

=  Pickens  v.  Roy,  187  U.  S.  177, 
47  L.  Ed.  128,  9  Am.  B.  R.  47. 

i»Act  of  March  3,  1911,  36  Stat, 
at  L.  1087. 

11  See  Sec.  71,  ante,  and  Sec. 
538,  post;  Drew  v.  Myers,  81  Neb. 
750,  22  Am.  B.  R.  626;   Bardes  v. 
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It  has  been  held  that  a  controversy  in  which  the  trustee  is 
not  interested,  altheugh  arising'  out  of  the  bankruptcy  pro- 
ceedings, is  not  in  the  court's  jurisdiction.  Thus  it  has  been 
held  that  the  bankruptcy  court  has  no  jurisdiction  of  a  plenary 
suit  by  a  third  person  to  cancel  the  satisfaction  of  a  mort- 
gage and  declare  a  trust  in  mortgaged  property  of  a  bankrupt, 
which  is  not  in  the  possession  of  a  trustee,  and  in  which  his 
general  creditors  have  no  interest ;  ^^  nor  to  compel  specific 
performance  of  a  contract  of  the  purchaser  at  the  trustee's  sale 
of  the  bankrtipt's  land  to  convey  a  portion  thereof  to  another,  ^^ 
nor  of  a  suit  to  offset  a  part  of  a  surn  ordered  distributed  to 
another  party,  because  of  prior  transactions,^*  nor  as  to  the 
liability  of  parties  on  a  check  given  under  similar  circum- 
stances.'^^ 

§  538.    Suits  by  the  trustee  in  the  district  court. 

A  tru'stee  may  bring  a  suit  at  law  or  in  equity  arising  in  the 
settlement  of  a  bankrupt's  estate  against  an  adverse  claimant 
in  the  district  court,  "if  there  is  a  sufficient  jurisdictional  amount 
involved  and  the  requisite  diversity  of  citizenship  exists,  or 
the  case  arises  under  the  constitution,  laws  or  treaties  of  the 
United  States,  if  the  bankrupt  could  have  maintained  the  suit 
had  bankruptcy  not  intervenedv 

It  is  to  be  observed  that  the'  jurisdiction  vested  and  limited 
in  bankruptcy  cases  in  the  circuit  courts  is  transferred  to  the 
district  coufts  by  the  judicial  code.^     Any  case  which  could 

Hawarden  Bank,  178  U.  S.  524,  U  ^^  In  re  Augusta  Pottery  Co.,  163 

L.  Ed.  117S,  4  Am.  B.  R.  163;  Har-  Fed.  Rep.   1011,,  21   Am.   B.  R.  64. 

ris  V.  First  Nat.  Bank,  216  U.   S.  i  B.  A.   1898,   Sec.  23o;  Bush  v. 

382,  54  L.  Ed.  528,  23  Am.  B.  R.  Elliott,  202  U.   S.  477,  SO  L.   Ed. 

632.  1114,  15  Am.  B.  R.  656;  Spencer  v. 

12  Brumby    v.    Jones    (C.    C.    A.  Duplan    Silk    Co.,    191    U.    S.    526, 

5th  Cir.),  141  Fed.  Rep.  320,  72  C.  48  L.  Ed.  287,  11  Am.  B.  R.  563; 

C.  A.  466;   15  Am.  B.  R.  578.  Reed    v.     American-German     Nat. 

IS  Henrie  v.  Henderson  (C.  C.  A.  Bank,    155   Fed.   Rep.  233,   19  Am. 

4th   Cir.),    145   Fed.   Rep.   316,   76  B.  R.  140. 

C.  C.  A.  196,  16  Am.  B.  R.  617.  ^  Section  291  of  the  judicial  code, 

i*7»t  re  Girard  Glazed  Kid  Co.,  act  of   March  3,   1911,   36  Stat,  at 

136  Fed.  Rep.   511,   14  Am.   B.   R.  L.  1087.    See  Sees.  70  and  71,  ante. 
485. 
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have  been  brought  in  the  circuit  court  may  now  be  brought  in 
the  district  court,  if  the  amount  involved  exceeds  three  thousand 
dollars  and  diverse  citizenship  between  the  bankrupt  and  the 
adverse  claimant  exists,  or  a  federal  question  is  involved.^ 

The  citizenship  of  the  trustee  is  immaterial  in  controversies 
with  adverse  claimants.*  If  the  suit  arises  under  the  consti- 
tution, laws  or  treaties  of  the  United  States  the  citizenship 
of  the  parties  is  immaterial.^ 

It  has  been  held  that. a  suit  by  or  against  a  trustee  to  enforce 
an  agreement  or  contract,  made  with  him  after  bankruptcy 
proceedings  are  begun,  may  be  brought  in  the  district  court 
where  diversity_of  citizenship  exists  between  the  trustee  and 
adverse  party  without  regard  to  the  citizenship  of  the  bank- 
rupt.^ The  reason  is  that  such  cases  are  not  limited  by  section 
23a  of  the  bankrupt  act  but  fall  under  the  general  jurisdiction 
of  the  district  courts  conferred  by  the  code  of  1911. 

If  the  jurisdictional  requisites  do  not  exist  the  court  has 
no  jurisdiction.''  A  simple  contract  creditor  can  not  main- 
tain a  suit  in  a  district  court  to  set  aside  a  fraudulent  convey- 
ance under  section  23  of  the  bankrupt  act.® 

If  a  trustee  begins  an  action  in  the  state  court  it  may  be 
removed  to  the  district  court,  if  the  necessary  jurisdictional 

^  Section  24  of  the  judicial  code  shall  be  made,  under  their  author- 
provides  that  "The  district  courts  ity,  or  (b)  is  betweea  citizens  of 
shall  have  original  jurisdiction  aS  different  states,  or  (c)  is  be- 
follows :  First.  Of  all  suits  of  a  tween  citizens  of  a  state  and  for- 
civil  nature,  at  common  law  or  in  eign  states,  citizens,  or  subjects." 
equity,  brought  by  the  United  *  Bush  v.  Elliott,  202  U.  S.  477, 
States,  or  by  any  officer  thereof  SO  L.  Ed.  1114,  IS  Am.  B.  R.  6S6.  ' 
authorized  by  law  to  sue,  or  be-  °  Reed  v.  .American-German  Nat. 
tween  citizens  of  the  same  stats  Bank,  ISS  Fed.  Rep.  233,  19  Am. 
claiming  lands   under  grants    from  B.  R.  140. 

different  states ;  or,  where  the  mat-  *  McEldowney   v.   Card,   191   Fed. 

ter   in   controversy   exceeds,   exclu-  Rep.  — . 

sive  of  interest  and  costs,  the  sum  '  Goodier  v.  Barnes,  94  Fed.  Rep. 

or  value  of  three  thousand  dollars,  798,.  2  Am.  B.  R.  328. 

and    (a)    arises    under    the    consti-  *  Viquesney   v.    Allen    (C.    C.    A. 

tution     or     laws     of     the     United  4th  Cir.),  131  Fed.  Rep.  21,  6S   C. 

States,   or  treaties  made,  or  whicn  C.  A.  259,  12  Am.  B.  R.  402. 
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requisites  exist.®  The  removal  places  it  in  the  district  court 
as  if  it  had  been  cpmmenced  there  on  the  ground  on  which  it 
was  removed. 

An  adverse  claimant  may  bring  a  suit  against  a  trustee  in 
the  district  court,  when  the  jurisdictional  requisites  exist.*" 
Section  23  of  the  act  applies  to  controversies  between  the  trus- 
tee, as  such  and  adverse  claimants  without  regard  to  which 
begins  the  suit. 

§  539.     Limitations  of  actions  by  or  against  trustees. 

The  statute  provides  that  "suits  shall  not  be  brought  by 
or  against  a  trustee  of  a  bankrupt  estate  subsequent  to  two 
years  after  the  estate  has  been  closed."  * 

This  limitation  applies  to  suits  at  law  and  in  equit)^,^  and 
to  suits  brought  in  a  state  or  federal  court.^  The  limitation 
applies,  although  the  suit  is  brought  in  the  name  of  the  trus- 
tee for  the  use  of  another  person.* 

The  time  is  to  be  reckoned  from  the  final  decree.  The  filing 
of  a  bill  or  petition,  although  it  is  necessary  to  afterwards 
amend  it,  prevents  the  running  of-  the  statute.*  But  inability 
to  serve  process  on  a  defendant  has  never  been  deemed  an 
excuse  for  not  commencing  an  action  within  the  prescribed 
period.® 

In  order  to  avail  of  the  advantage  of  the  limitation  it  must 
be  pleaded  in  some  form.''     Where  the  bill  or  petition  shows 

»  Spencer  v.  Duplan  Silk  Co.,  191  ^  Bailey  v.  Glover,  21   Wall.   342, 

U.   S.  526,  48  L.  Ed.  285,   11  Am.  22  L.  Ed.  638.   - 

B.  "R.    563,    and    Sec.    38    of    the  s  Comegys    v.    McCord,    11    Ala. 

judicial  code,  act  of  March  3,  1911,  932;.  Archer  v.  Duval,   1  Fla.  219; 

36  Stat,  at  L.  1087.  Friedlander  v.   Holloman,  9  B.   R. 

">  Chattaiiooga     Nat.     Bank     v.  331 ;    Peiper   v.    Harmer,    5    B.    R. 

Rome   Iron   Works,   99   Fed.   Rep.  252. 

82,    3    Am.    B.    R.    582;    Hatch    v.  *  Pike  v.  Lowell,  32  Me.  245. 

Curtin,  146  Fed.  Rep.  200,  16  Am.  5  Bank    v.    Sherman,    101    U.    S. 

B.  R.  625.  405,  25  L.lfcd.  866. 

-B.   A.   1898,   Sec.   \\d;   Sheldon  e  Amy  v.  Watertown  (No.  2),  130 

v.  Parker,  66  Neb.  610,  11  Am.   B.  U.  S.  320,  32  L.  Ed.  953. 

R.  152;  Billafsky  v.  Abraham,  183  ^  Gormley  v.  Bunyan,   138  U.   S. 

Mass.  401,  67  N.  E.  3181.  623,  630,  34  L.  Ed.  1086;  Lyon  v. 
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that  the  cause  of  action  is  barred  by  the  statute  it  may  be 
raised  by  demurrer.^  Otherwise  it  rnust  be  set  up  by  plea  or 
answer. 

A  court  of  bankruptcy  may  in  its  discretion  reopen  the 
estate  of  a  bankrupt  to  permit  the  trustee  to  maintain  an 
action  to  recover  property.* 

§  540.  .  Plenary  suits  against  adverse  claimants. 

To  recover  property  from  an  adverse  claimant  for  the  estate 
of  a  bankrupt  is  not  a  proceeding  in  bankruptcy.  It  presents 
a  controversy  arising  in  bankruptcy.^  The  referee  has  no 
jurisdiction  of  such  cases.^ 

The  general  rule  is  that  the  trustee  must  bring  an  inde- 
pendent suit  at  law  or  in  equity  to  recover  money  or  prop- 
erty in  the  possession  of  a  person  who  claims  a  right,  title  or 
interest  in  it  as  against  the  trustee.^  Summary  proceedings  on 
a  motion  and  i  notice,  or  rule  to  show  cause,  can  not  be  sub- 
stituted for  plenary  suits  in  such  cases.* 

Bertram,   20  How.    149,   IS   L.   Ed.  holzer    (Ref.),   23   Am.   B.   R.    10, 

847;    Retzer   v.    Wood,    109   U.    S.  In  re  Walsh  Bros.,   163  Fed.  Rep. 

187,  27  L.  Ed.  900;  Upton  v.  Mc-  352,  21   Am.   B.  R.   14. 

Laughlin,  105  U.  S.  640,  26  L.  Ed.  ^  Bardes  v.  Hawarden  Bank,  178 

1197.  U.   S.  524,  44  L.  Ed.   1175,  4  Am. 

8  Harris  v.  Collins,  13  Ala.  388.  B.  R.  163 ;  Louisville  Trust  Co.  v. 

'•In   re   Goldman    (C.    C.   A.  2d  Comingor,  184  U.  S.  18,  46  L.  Ed. 

Cir.),  129  Fed.  Rep.  212,  63  C.  C.  413,    7    Am.    B.    R.    421,    affirming 

A.  370,  11  Am.  B.  R.  707;  In  »t  Ex  parte  Comingor  (C.  C.  A. 
Paine,   127  Fed.  Rep.  246,   11   Am.  6th  Cir.),  107  Fe,d.  Rep.  898,  47  C. 

B.  R.  351.  C.  A.  51,  5  Am.'B.  R.  537;  In  re 

1  Delta  Nat.  Bank  v.  Easter-  Rathman  (C.  C.  A.  8th  Cir.),  183 
brook  (C.  C.  A.  5th  Cir.),  133  Fed.  Rep.  913,  106  C.  C.  A.  253, 
Fed.  Rep.  521,  67  C.  C.  A.  236,  13      25- Am.  B.  R.  246. 

Am.  B.  R.  338;  Pond  y.  New  York  As  to  the  right  to  trial  by  jury. 

Exchange  Bank,  124  Fed.  Rep.  992,  see  Jones  v.  MacKenzie   (C.  C.  A. 

10   Am:   B.   R.    343;   In  re   WVlsh  8th   Cir.),    ih.   Fed.    Rep.   390,    58 

Bros.   163  Fed.  Rep.   352,   21    Am.  C.   C.  A.  96. 

B.  R.   14.  4  First    Nat.    Bank    v.    Title    & 

2  In  re  Hayden,  172  Fed.  ReiJ.  Trust  Co.,  198  U.  .S.  280,  49  L.  Ed. 
623,  122  Am.  B.  R.  764;  Knapp  &  1051,  14  Am.  B.  R.  102;  Jaquith  v. 
Spenser  v.  Drew,  160  Fed.  Rep.  Rowley,  188  U.  S.  620,  47  L.  Ed. 
413,  20  Am.  B.  R.  355;  In  re  Over-  620,   9  Am.   B.    R.   525;   Louisville 
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The  form  of  pleading  is  immaterial  where  the  court  has 
jurisdiction  to  proceed  by  way  of  plenary  suit  and  no  season- 
able objection  is  taken  to  the  form  of  procedure,  and  where 
under  the  form  of  procedure  adopted  the  rights  of  the  re- 
spondent are  substantially  as  in  a  plenary  suit.^ 

A  person  who  claims  to  own  the  property  is  clearly  an 
adverse  claimant.  It  is  not  necessary  in  order  to  be  an  adverse 
claimant  that  he  should  claim  to  be  the  absolute  owner  of  the 
property  in  his  possession.  It  is  sufficient  if  money  was  de- 
posited with  him  to  indemnify  him  for  a  liability  and  that 
liability  has  not  been  determined  and  satisfied.*  The  holder 
of  a  substantial  claim  to  a  lien  created  by  the  bankrupt  is  an 
adverse  claimant.'^ 


Trust  Co.  V.  Comingor,  184  U.  S. 
18,  46  L,  Ed.  413,  7  Am.  B.  R.  421 ; 
In  re  Youirg  (C.  C.  A.  8th  Cir.), 
Ill  Fed.  Rep.  158,  49  C.  C.  A.  283, 
7  Am.  B.  R.  14;  /«  re  Rath  .-nan 
CC  C.  A.  8th  Cir.),  183  Fed.  Rep. 
913,  106  C.  C.  A.  253,  25  Am.  B.  R. 
246;  In  re  Adams,  130  Fed  Rep. 
788,  12  Am.  B.  R.  367;  Parker  v. 
Black,  143  Fed.  Rep.  560,  16  Am. 
B.  R.  202. 

^■In  re  Steuer,  104  Fed.  Rep. 
976,  5  Am.  B.  R.  209;  Milner  v. 
Meek,  95  U.  S.  252,  24  L.  Ed.  444; 
Stickney  v.  Wilt,  23  Wall.  l50,  23 
L.  Ed.  50;  Knapp  &  Spencer  Co. 
V.  Drew  (C.  C.  A.  8th  Cir.),  160 
Fed.  Rep.  413,  87  C.  C.  A.  365,  20 
Am.  B.  R.  355. 

In  re  Kenney  (C.  C.  A.  2d  Cir.), 
105  Fed.  Rep.  897,  5  Am.  B.  R.  355, 
this  rule  was  applied,  but  not  di- 
rectly decided. 

In  re  Steuer,  supra,  an  amend- 
ment was  permitted  to  be  made  to  a 
petition  for  an  injunction  and  then 
sustained  to  recover  a  preference  by 
Judge  Lowell,  who  said: 

"In  order  that  proceedings  to  re- 
cover property  may  be  validly  com- 


menced by  petition  in  bankruptcy, 
the  petition  must  contain  a  complete 
statement  of  the  cause  of  action, 
and  a  sufficient  prayer  for  relief. 
Upon  such  a  petition  process  must 
be  issued,  and  the  parties  must  be 
given  full  opportunity  to  present 
evidence  and  arguments  in  their 
own  behalf.  In  other  words,  though 
the  formal  requisites  of  a  bill  in 
equity  may  be  wanting,  yet  the  sub- 
stantial requisites  of  equitable  jus- 
tice must  be  complied  with  as  fully 
in  a  petition  in  bankruptcy  as  in  a 
bill  in  equity." 

6Jaquith   v.    Rowley,    188   U.    S. 

620,  47   L.  Ed.  256,   9  Am.  B.   R. 

525;  In  re  Horgan   (C.  C.  A.   1st 

Cir.),  158  Fed.  Rep.  774,  86  C.  C. 

A.  130,  19  Am.  B.  R.  857. 
'  Frank  v:   Vollkommer,   205    U. 

S.  521,  51  L.  Ed.  911,  17  Am.   B.' 

R.  806;  In  r^' McMahon  (C.  C.  A. 

6th   Cir.),    147    Fed.    Rep.   684,    71 

C.   C.   A.  668,   17  Am.   B.   R.  530; 

Carling    v.    Seymour    Lumber    Cj. 

(C.  C.  A.  5th  Cir.),  113  Fed.  Rep. 

483,  51   C.   C.   A.   1,  8  Am.   B.   R. 

29;    Skilton   v.    Codington,    185   N. 

Y.  80. 
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It  has  been  held  that  a  plenary  suit  at  law  or  in  equity  was 
necessary  in  the  following  cases :  An  action  of  replevin  to  re- 
cover specific  property,^  or  a  suit  to  set  aside  fraudulent  trans- 
fer of  money  or  property  and  to  recover  the  same  for  the 
estate,'  or  to  restrain  a  third  party  from  dealing  with  prop- 
erty claimed  to  belong  to  the  bankrupt's  estate/"  or  to  recover 
fees  paid  by  an  assignee  to  himself  and  his  attorney  for  serv- 
ices rendered  in  a  state  court/^  or  to  recover  a  judgment 
which  was  collected  by  execution  and  the  money  paid  over  to 
the  judgment  creditor  before  the  petition  in  bankruptcy  was 
filed  against  the  judgment  debtor,^^  or  a  proceeding  to  fore- 
close a  collateral  security  held  by  the  bankrupt  to  secure  a 
debt  of  a  third  person/^  or  a  bill  by  creditors  to  reach  and  sub- 
ject to  their  claims  exempt  property  of  a  bankrupt/*  or  a  suit 
to  recover  money  deposited  with  a  surety  to  indemnify  him 
for  his  liability  upon  a  bail  bond  where  that  liability  has  not 
been  determined  and  satisfied/^  or  a  suit  against  the  daughter 
of  the  bankrupt,  who  is  doing  business  in  her  own  name,  to 
inquire  into  an  alleged  fraud  between  her  and  the  bankrupt,^^ 
or  controversy  over  an  order  directed  to  a  landlord  to  allow 

8  Mitchell  V.  McClure,  178  U.  S.  4  Am.   B.   R.  220;  In  re  Knicker- 

539,  44  L.  Ed.  1182,  4  Am.  B.   R.  bocker,  121  Fed.  Rep.  1004,  10  Am. 

177;  Cook  V.  Scovil,  53  Atl.Rep.692.  B.   R.   381;   In  re  Rudnick  &   Co., 

^  Bardes  v.  Hawarden  Bank,  178  160  Fed.   Rep.  903,  20  Am.   B.   R. 

U.  S.  524,  44  L.  Ed.  1175,  4  Am.  B.  33;   In   re  Resnek,    167   Fed.   Rep. 

R.  163;  Hicks  v.  Knost,  178  U.  S.  574,    21    Am.    B.    R.    740;    In    re 

541,  44  L.  Ed.  1183,  4  Am.  B.  R,  178;  Bailey,   144  Fed.  Rep.  214,   16  Am. 

In   re   Michie,    116   Fed.   Rep.   749,  B.  R.  289. 

8  Am.  B.  R.  734.  Consult  observation  of  Mr.  Jus- 

10  In  re  Ward,  104  Fed.  Rep.  985,  tice  Brewer  in  Clark  v.  Larremore, 
5  Am.  B.  R.  215.  188  U.  S.  486,  490,  47  L.  Ed.  555, 

11  Louisville  Trust  Co.  v.  Comin-  9  Am.  B.  R.  476. 

gor,  184  U.  S.  18,  46  L.  Ed.  413,  7  "  McKey  v.  Smith,  105  Fed.  Rep. 

Am.  B.  R.  421,  affirming  Ex  parte  899,  5  Am.  B.  R.  568. 

Comingor   (C.  C.  A.  6th  Cir.),  107  "Woodruff    v.     Cheeves    (C.  C. 

Fed.   Rep.  898,  47  C.   C.  A.   51,    5  A.  Sth  Cir."),  105  Fed.  Rep.  601,  44 

Am.  B.  R.  537;  In  re  Klein  &  Co.,  C.  C.  .A..  631,  5  Am.  B.  R.  296. 

116   Fed.   Rep.   523,   8   Am.   B.    R.  "Jaquith  v.   Rowley,   188   U.   S. 

559;  In  re  Carver  &  Co.,  113  Fed.  620,  47  L.  Ed.  526,  9  Am.  B.  R.  525. 

Rep.  138,  7  Am.  B.  R.  539.  ''''In   re   Sarah    Cohen,   98    Fed. 

1=  In  re  Blair,  102  Fed.  Rep.  987,  Rep.  75,  3  Am.  B.  R.  421. 
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the  removal  of  a  cash  register  system,^''  or  proceedings  to 
recover  security  deposited  to  secure  release  of  attachment  on 
certain  property/®  or  a  suit  to  declare  the  mprtgages,  the 
decree  of  the  state  court,  and  the  sale  void,  that  the  trustee 
recover  of  the  respondent  the  value  of  the  personal  property 
which  he  purchased  under  the  decree  and  that  the  trustee^  be 
permitted  to  redeem  the  real  estate  from  the  mortgage,  and 
the  foreclosiire  sale  by  paying  the  amount  which  the  re- 
spondent paid  for  it  at  the  sale  less  the  amount  which  the 
mortgagor  realized  from  the  sale  of  a  portion  of  the  mort- 
gaged property  before  the  foreclosure  sale  of  the  balance  to 
the  respondent.^* 

It  has  been  held,  on  the  other  hand,  that  the  following 
are  not  adverse  claimants :  An  assignee  for  the  benefit  of 
creditors,^®*  a  person  who  has  mere  possession  of  the  property 
without  claim  of  title, ^°  or  a  mortgagee  who  enters  into  pos- 
session -under  a  default  clause  in  the  mortgage  before  the 
expiration  of  the  time  named  in  that  clause. ^^ 

A  different  rule  prevails  when  the  property  in  controversy 
is  in  the  custody  of  the  court  and  not  in  the  possession  of  the 
adverse  claimant.  ^^ 

A  court  of  bankruptcy  has  full  power  by  summary  pro- 
ceedings to  determine  all  controversies  relating  to  the  title  of 
property,  which  is  in  the  custody  of  the  court  or  an  officer 
thereof,^^  or  to  compel  a  person  to  deliver  to  the  trustee  prop- 

17 /jj  re  Darlington  Co.,  163  Fed.  j2i/„  ,.g  Waterloo  Organ  Co.,  118 

Rep.  389,  20  Am.  B.  R.  80S.  Fed.  Rep.  904,  9  Am.  B.  R.  427. 

1*  In   re    Squire,    165    Fed.    Rep.  ^^  Sec.  31,  et  seq.,  ante. 

SIS,  21  Am.  B.  R.  346.  ^^  See  Sec.  32,  ante;  Whitney  v. 

"Brvan  v.  Bernheimer,  ISl'U.  S.  Wenman,  198  U.  S.  539,  49  L.  Ed. 

188,  4S'  L.   Ed.   814,   5   Am.    B.   R.  1157,  14  Am.  B.  R.  45;   White  v. 

623;  Leidigh  Carriage  Co.  v.  Sten-  Schloerb,  178  U.  S.  542,  44  L.  Ed. 

gel    (C.    C.   A.   6th   Cir.),   95   Fed.  1183,    4    Am.    B.    R.    178;    In    re 

Rep.  637,  37   C.   C.  A.  210,  2  Am.  Rochford     (C.     C.    A.    8th    Cir.), 

B.  R.  383;  In  re  Stokes,  160  Fed.  124  Fed.  Rep.  182,  59  C.  C.  A.  388, 

Rep.  312,  6  Am.  B.  R.  262.  10  Am.  B.  R.  608;  Keegan  v.  King, 

is>*/«  re  Rathman  (C.  C.  A.  8th  96  Fed.  Rep.  758,  3  Am.  B.  R.  79; 

Cir.),  183  Fed.  Rep.  913,  106  C.  C.  In  re  Whitener  CC.  C.  A.  Sth  Cir.), 

A.  253,  25  Am.  B.  R.  246.  105  Fed.  Rep.  180,  44  C.  C.  A.  434, 

20 /»   re    Moore,    104    Fed.    Rep.  5   Am.   B.   R.   198;  In  re   Kellogg, 

869,  5  Am.  B.  R.  151.  113  Fed.  Rep.  120,  7  Am.  B.  R.  623 
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erty,  claimed  as  part  of  the  bankrupt's  estate,  in  his  possession 
to  which  he  has  no  claim  of  title  as  against  the  trustee,  such 
as  a  naked  bailee,^*  agent,^^  or  assignee  for  the  benefit  of  cred- 
itors.^® The  court  may  inquire  whether  the  adverse  claim 
existed  at  the  time  of  the  filing  of  the  petition  and  whether  it 
is  a  bona  fide  claim.^'' 


§  541.     Form  of  action  at  law  or  in  equity. 

Suits  by  trustees  to  recover  property  for  the  estate  may  be 
actions  at  law  in  attachment,  trover,  assumpsit,  etc.,  or  suits 
in  equity  as  a  bill  to  set  aside  a  fraudulent  conveyance,  etc.^ 


(affirmed,  C.  C.  A.  2d.  Cir.),  121 
Fed.  Rep.  333,  57  C.  C.  A.  547,  10 
Am.  B.  R.  7;  In  re  Schermerhorn 
(C.  C.  A.  8th  Cir.),  145  Fed.  Rep. 
341,  76  C.  C.  A.  215,  16  Am.  B.  R. 
508;  In  re  McMahon  (  C.  C.  A.  6th 
Cir.),  147  Fed.  Rep.  684,  77  C.  C. 

A.  668,  17  Am.  B.  R.  531;  In  re 
Dana   (C.  C.  A.  8th  Cir.),  21  Am. 

B.  R.  683,  167  Fed.  Rep.  529,  93  C. 

C.  A.  238;  Mound  Mines  Company 
V.  Hawthorn  (C.  C.  A.  8th  Cir.), 
23  Am.  B.  R.  242,  173  Fed.  Rep. 
882,  97  C.  C.  A.  394;  In  re  Jack- 
son Brick  &  Tile  Co.,  189  Fed. 
Rep.  636. 

2*  Mueller  v.  Nugent,  184  U.  S.  1, 
46  L.  E.  405,  7  Am.  B.  R.  2:?4, 
5  Am.  B.  R.  176;  In  re  Moore,  104 
Fed.  Rep.  869,  5  Am.  B.  R.  151; 
In  re  Edelman,  154  Fed.  Rep.  160, 
19  Am.  B,  R.  45. 

In  re  Michael  Kane,  125  Fed. 
Rep.  984,  10  Am.  B.  R.  478,  it  was 
held  that  where  property  turned 
into  cash  a  few  days  before  the 
petition  in  involuntary  bankruptcy 
is  filed),  a  trustee  alleges  that  the 
proceeds  turned  over  to  his  wife 
and  disbursed  for  personal  ex- 
penses, the  said  proceeds  must  be 
held  in  actual  possession  or  under 
his    control    and    for    disobedience 


to    turn   them   over  to  the   trustee 
he  may  be  adjuJlged  in  contempt. 
In  re  Davis,  119  Fed.  Rep.  950, 

9  A,m.  B.  R.  670,  it  was  held 
proper  for  referee  to  order  sum- 
mary return  of  funds  placed  by  pur- 
chaser of  bankrupt's  assets  in  a 
bank,  there  being  at  that  time  no 
claim  against  the  same  by  the  bank. 

-^  In  re  Stokes,  105  Fed.  Rep. 
,312,  6  Am.  B.  R.  262;  Leidigh  Car- 
riage Co.  V.  Stengel  (C.  C.  A.  6th 
Cir.),  95  Fed.  Rep.  637,  37  C.  C.  A. 
210,  2  Am.  B.  R.  383 ;  Mueller  v. 
Nugent,  184  U.  S.  1,  46  L.  Ed. 
405,  5  Am.  B.  R.  176;  Bryan  v. 
Bernheimer,  181  U.  S.  188,  45  L. 
Ed.  814,  5  Am.  B.  R.  523. 

2»  Mueller  v.  Nugent,  184  U.  S. 
1,  46  L.  Ed.  405,  7  Am.  B.  R.  224; 
In  re  Friedman,  153  Fed.  Rep.  939, 
18  Am.  B.  R.  712;  In  re  Holbrook 
Shoe  &  Leather  Co.,  165  Fed.  Rep. 
973,  21  Am.  B.  R.  511. 

1  Westall  V.  Avery  ( C.  C.  A.  4th 
Cir.),  171  Fed.  Rep.  626,  96  C.  C. 
A.  428,  23  Am.  B.R.673;  Wall  v. 
Cox  (C.  C.  A.  4th  Cir.),  101  Fed. 
Rep.  403,  41  C.  C.  A.  408,  4  Am.  B. 
R.  659;  Pond  v.  New  York  Ex- 
change   Bank,    124   Fed.    Rep.   992, 

10  Am.  B.  R.  343;  Parker  v.  Black, 
143  Fed.  Rep.   560,   16  Am.   B.   R. 
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What  kind  of  a  suit  will  lie  to  recover  property  for  the 
estate  of  a  bankrupt  depends  upon  the  law  governing  the  prac- 
tice in  the  particular  court  in  which  the  suit  is  brought.^ 

Whatever  kind  of  action  is  adopted  the -defendant  must  be 
brought  in  by  service  of  summons,  unless  he  voluntarily  ap- 
pears and  pleads.  In  case  the  property  is  within  the  jurisdic- 
tion of  the  federal  court  and  the  defendant  is  a  nonresident 
of  the  district,  he  may  be  brought  in  by  an  order  and  service 
by  publication.* 

If  the  suit  is  brought  in  a  federal  court  the  pleading  and 
practice  is  governed  by  the  rules  of  that  court.*  A  suit  in 
equity  can  not  be  maintained  where  a  plain,  adequate  and 
cbmplete  remedy, may  be  had  at  law.^  A  suit  in  equity  will  lie 
in  the  federal  court  to  set  aside  deeds  and  contracts  as  fraud- 
ulent or  preferential.* 

The  trustee  may  sue  in  trover  for  a  conversion  of  goods 
occurring  before  or  after  bankruptcy, '^  or  in  assumpsit  for  the 
value  of  a  preferential  or  fraudulent  transfer  of  goods  by  the 
bankrupt.® 


202;  Burns  v.  O'Gorraitn  Co.,  150 
Fed.  Rep.  226,  17  Am.  B.  R.  815; 
Wallace  v.  Camp,  200  Pa.  St.  220, 
49  A.  942,  14  Pa.  Super.  Ct.  79; 
Lyon  V.  Clark,  129  Mich.  381. 

2  Westall  V.  Avery  (C.  C.  A.  4th 
Cir.),  171  Fed.  Rep.  626,  96  C.  C. 
A.  428,  23  Am.  B.  R.  673;  Pond 
V.  New  York  Exchange  Bank,  124 
Fed.  Rep.  992,  10  Am.  B.  R.  343. 

3  R.  S.  Sec.  738,  as  amended  by 
the  act  of  March  3,  1875,  Sec.S,  18 
Stat,  at  L.  470,  and  preserved  by  act 
of  March  3,  1888,  Sec.  6,  25  Stat,  at 
L.  433;  Horskins  v.  Sanderson,  132 
Fed.  Rep.  415,  13  Am.  B.  R.  101. 
See  Loveland's  Forms  of  Fed.  Prac. 
Nos.  63  to  69. 

4  Westall  V.  Avery  (C.  C.  A.  4th 
Cir.),  171  Fed.  Rep.  626,  96  C.  C. 
A.  428,  23  Am.  B.  R.  673 ;  Warmath 
v.  O'Daniel  (C.  C.  A.  6th  Cir.), 
159  Fed.  Rep.  87,  86  C.  C.  A.  277, 
20  Am.  B.  R.  101. 


=  Warmath  v.  O'Daniel  (C.  C. 
A.  6th  Cir.),  159  Fed.  Rep.  87,  86 
C.   C.  A.  277,  20  Am.  B.  R.   101. 

As  to  waiving  right  to  object 
by  pleading,  see  Mitchell  v.  Mitch- 
ell, 147  Fed.  Rep.  280,  17  Amu  B. 
R.  382. 

"Wall  V.  Cox  (C.  C.  A.  4th 
Cir.),  101  Fed.  Rep.  403,  41  C.  C. 
A.  408,  4  Am.  B.  R.  659;  Westall 
V.  Avery  (C.  C.  A.'  4th  Cir.). 
171  Fed.  Rep.  626,  96  C.  C.  A.  428, 
23  Am.  B.  R.  673;  Horner-Gaylord 
Co.  V.  Miller  &  Bennett,  147  Fed. 
Rep.  295,  17  Am.  B.  R.  257;  Pond 
V.  New  York  Exchange  Bank,  124 
Fed.  Rep.  992,  10  Am.  B.  R.  343; 
Thomas  v.  Sugarman,  218  U.  S. 
129;  Parker  v.  Black,  151  Fed. 
Rep.   18,  18  Am.   B.  R.   15. 

T  Burns  v.  O'Gorman  Co.,  150 
Fed.  Rep.  226,   17  Am.  B.  R.  815. 

sReber  v.   Ellis   Bros.,    185   Fed. 


1056 


LAW    AND    PROCEEDINGS    IN    BANKRUPTCY. 


If  the  suit  is  brought  in  the  state  court  it  must  be  of  the 
character  required  by  the  state  practice.  In  some  states  it 
has  been  held  that  an  action  for  asstimpsit  will  not  lie  to  avoid 
transfers,  but  that  the  action  should  be  one  of  trover.'  A 
petition  in  the  state  court  for  an  order  annulling  an  attachment 
may  be  proper. ^°  The  trustee  may  recover  in  an  action  of  tres- 
pass against  the  attaching  creditor,  the  officer  who  made  the 
sale  and  the  purchaser  who  had  heard  rumors  of  the  bank- 
ruptcy, where  the  sale  under  the  attachment  was  held  after 
the  bankruptcy  of  the  defendant. -"^^ 

No  previous  demand  is  required  in  suits  of  this  character. 
The  commencement  is  itself  a  demand. -^^ 

It  is  not  necessary  for  a  trustee  to  obtain  a  judgment  and 
have  execution  returned  nulla  bona,  before  he  can  resort  to  a 
court  of  equity  to  recover  a  preference  or  set  aside  a  fraud- 
ulent conveyance.^*  The  supreme  court  has  said  "as  to  such 
preferences  and  conveyances  he  has  all  the  right  of  a  judg- 
ment creditor  as  well  as  the  power  specifically  conferred  by 
the  bankruptcy  act."  ^* 


Rep.  313,  25  Am.  B.  R.  567;  In  re 
Reynolds,  133  Fed.  Rep.  584,  13  Am. 
B.  R.  245. 

"Lyon  V.  Clark,  129  Mich.  381; 
Weeks  v.  Fowler,  (N.  H.),  S3  Atl. 
Rep.  543. 

But  see  In  re  Reynolds,  133  Fed. 
Rep.  584,  13  Am.  B.  R.  245;  Reber 
V.  Ellis  Bros.,   185   Fed.   Rep.   313. 

loHardt  v.  Schuylkill  Plush  & 
Silk  Co.,  69  N.  Y.  App.  Div.  90, 
74  N.  Y.  Supp.  5.49. 

11  Wallace  v.  Camp,  200  Pa.  St. 
220,  49  A.  942,  14  Pa.  Super.  Ct. 
79. 

12  Kaufman  v.  Tredway,  195  U. 
S.  271,  49  L.  Ed.  190,  12  Am.  B. 
R.  694;  Eau  Claire  Nat.  Bank  v. 
Jackman,  204  U.  S.  522,  535,  17 
Am.  B.  R.  675 ;  "Wright  v.  Skinner, 
136  Fed.  Rep.  694,  14  Am.  B.  R. 
500;  Johnston 'V.  Forsyth  Mercan- 
tile Co.,  127  Fed.  Rep.  845,  11  Am. 
B.   R. -669;    Capital   Nat.   Bank  v. 


Wilkerson,  36  Ind.  App.  407,  75 
N.  E.  837;  Goldberger  v.  Harlan, 
33  Ind.  App.  465,  67  N.  E.  707; 
Barbour  v.  Priest,  103  U.  S.  293,  26 
L.  Ed.  478. 

13  Mueller  v.  Bruss,  112  Wis.  40fS, 
8  Am.  B.  R.  442;  Andrews  v.  Ma- 
ther, 134  Ala.  358,  9  Am.  B.  R. 
296;  Beasley  v.  Coggins,  48  Fla. 
215,  12  Am.  B.  R.  355;  37  So.  Rep. 
213;  Sheldon  v.  Parker,  66  Neb. 
610,  613,  11  Am.  B.  R.  152,  169; 
Hood  V.  Blair  State  Bank  (Neb.), 
91  N.  W.  R.  701 ;  Mitchell  v.  Mitch- 
ell, 147  Fed.  Rep.  280,  17  Am.  B.  R. 
382;  Off  V.  Hakes  (C.  C.  A.  7th 
Cir.),  142  Fed.  Rep.  364,  73  C.  C.  A. 
464,  15  Am.  B.  R.  696;  Texas  Brew- 
ing Co.  V.  Mallette,  28  Tex.  Civ. 
App.  461,  67  S.  W.  441. 

1^  Mr.  Justice  Waite,  in  Dudley  v. 
Easton,  104  U.  S.  99,  103,  26  L.  Ed. 
668. 
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Where  resort  is  had  to  a  suit  in  equity  in  a  court  of  bank- 
ruptcy, that  court  has.  the  powers  usually  vested  in  courts 
of  equity,  to  enforce  equities  between  the  parties. ^^  It  may 
grant  an  injunction  to  prevent  the  defendant  from  disposing 
of  the  property  sought  to  be  recovered,^®  or  a  writ  of  seques- 
tration to  prevent  its  removal  from  the  district,  or  it  may 
appoint  a  receiver  to  take  custody  of  the  property.^® 

§  542.     Parties. 

The  trustee,  as  representing  the  bankrupt's  creditors,  is  the 
proper  party  plaintiff  in  suits  to  recover  property  for  the 
estate.-' 

The  trustee  is  vested  with  the  title  to  the  property  of  the 
bankrupt,  not  exempt,  including  that  which  has  been  trans- 
ferred in  fraud  of  creditors  and  as  a  preference.^  The  right 
to  bring  suits   to   collect  and   recover  property   is   expressly 


See  also  the  ame'ndment  of  1910, 
Sec.  8,  discussed  fully  under  Sec. 
372,  ante. 

15  Allen  V.  McMannes,  156  Fed. 
Rep.  615,  19  Am.  B.  R.  276;  Om- 
men  v.  talcott,  175  Fed.  Rep.  261, 
23  Am.  B.  R.  572 ;  Blake  v.  Nesbet, 
144  Fed.  Rep.  279,  16  Am.  B.  R. 
269;  Lawrence  v.  Lowric,  133  Fed. 
Rep.  995 ;  13  Am.  B.  R.  297 ;  Hor- 
ner-Gaylord.  Co.  v.  Miller  &  Ben- 
nett, 147  Fed.  Rep.  295,  17  Am. 
B.  R.  257;  Pyle  v.  Texas  Trans- 
port &  Term.  Co.,  185  Fed.  R^-p. 
308,  25  Am.  B.  R.  829. 

Equity  will  interfere  to  prevent 
consummation  of  a  conspiracy  to 
give  a  preference  though  the  debtor 
became  bankrupt.  Johnson  v.  Whit- 
ley Grocery  Co.,  112  Ga.  449,  37 
S.  E.  766. 

leHorskins  v.  Sanderson,  132 
Fed.  Rep.  415,  13  Am.  B.  R.  101. 

lAs  to  authority  to  sue,  see  Se;. 
535,  ante;  Frost  v.  Lathatn  &  Co., 


181  Fed.  Rep.  866,  25  Am.  B.  R. 
313;  Trimble  v.  Woodhead,  102  U. 
S.  647,  26  L.  Ed.  290;  Glenny  v. 
Langdon,  98  U.  S.  20,  25  L.  Ed.  43; 
In  re  Meyers,  No.  1518  Fed.  Cas., 
2  Ben.  424 ;  Thompson  v.  First  Na- 
tional Bank,  84  Miss.  54;  In  re 
Gray,  47  N.  Y.  Supr.  Ct  App.  Div. 
554,  3  Am.  B.  R.  647;  Allen  &  Co. 
V.  'Montgomery,  48  Miss.  101 ;  Bark- 
er v.  Franklin,  75  N.  Y.  Supp.  305, 
8  Am.  B.  R.  468;  Falco  v.  Kaupisch 
Creamery  Co.,  42  Oreg.  422,  70  Pac. 
R.  286;  Pfeiffer  v.  Roe,  108  N.  Y. 
App.  Div.  54,  95  N.  Y.  Suppl.  1Q14; 
Pease  v.  McQuillin,  180  Mass.  135. 
In  Newland  v.  Zodikow,  11  Am. 
B.  R.  770,  it  was  held  that  where  it 
clearly  ajjpears  that  plaintiff  is  suing 
as  trustee,  the  omission  in  the  peti- 
tion and  summons, of  the  word  "as" 
before  "trustee"  is  not  fatal  to  the 
action  as,  a  representative  one. 
'2  See  title  of  trustee.  Sec.  371, 
ante. 
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given  to  the  trustee  by  the  act.^  He  can  not  assign  to  another 
his  right  to  sue.* 

A  receiver  ^  or  a  creditor  can  not  maintain  a  suit  to  recover 
property  for  the  estate.* 

A  trustee  may  maintain  a  suit  against  a  trustee  in  bank- 
ruptcy of  a  former  trustee  of  the  estate  to  recover  a  preference 
— money  paid  to  himself  while  he  was  trustee.^ 

The  defendant  in  a  suit  to  recover  property  by  a  trustee 
should  be  the  creditor,  who  has  received  the  property  by  way 
of  preference  or  fraudulent  conveyance,  or  any  person  re- 
ceiving it  from  him  with  knowledge  of  the  fraud.*  Where  a 
corporation,  is  formed  by  a  firm  who  took  a  fraudulent  con- 
veyance the  corporation  should  be  sued  and  is  liable."  ■ 

A  fraudulent  grantee  or  transferee  after  he  has  conveyed  or 
transferred  all  the  property  to  another  fraudulent  grantee 
or  transferee  is  not  a  necessary  "party,  although  it  is  not  im- 
proper to  join  him,  but  his  grantee  or  transferee  is  a  neces- 
sary party."  Recovery  "from  such  person"  under  section 
60b  means  from  the  preferred  creditor  and  not  from  his 
vendee  in  a  suit  either  for  the  property  itself  or  its  value.^^ 

SB.  A.  1898,  Sees,  606,  67c  and  Weaver,    108    111.    App.  616;  King 

70e,  as  amended  by  the  act  of  Fell.  v.   Dietz,   12  Pa.   St.   1S6;   Lane  v. 

3,  1903,  32  Stat,  at  L.  797,  and  the  Nickerson,  99  111.  284;  Moore-Scha- 

act  of  June  25,  1910,  36  Stat,  at  L.  fer  Shoe  Mfg.   Co.   v.  Billings,  46 

838.  Oreg.  401,  80  P.  422,  not  by  creditor 

«  Belding-Hall  Mfg.  Co.  v.  Mer-  who  has  no  lien, 

cer  &  Ferdon  Lumber  Co.    (C.  C.  ^  Block   v.    Rice,    167   Fed.    Rep. 

A.   6th    Cir.),    175   Fed.   Rep.   335.  693,  21  Am.  B.  R.  691. 

99  C.  C.  A.  123,  23  Am.  B.  R.  595;  »  Hackney    v.    First    Nat.    Bank, 

Lewis  V.  First  Nat.  Bank,  46  Ore.  68  Neb.  594;  Bush  v.  Export  Stor- 

182,  78   Pac.   990;   Morgan  v.   Ab-  age  Co.,  136  Fed.  Rep.  918,  14  Am. 

bott,  148  Mass.  507;  Allen  v.  Mont-  B.  R.  138;  Walbrun  v.  Babbitt,  16 

gomery,  48  Miss.  101.  Wall.    577,    21  X.    Ed.    489.      See 

But   see   Bryan   v.    Madden,    109  Bryan    v.    Bernheimer,    181    U.    S. 

N.    Y.   App.   Div.   876,   96   N.   Y.  188,  197,  45  L.  Ed.  ,814,  5  Am.  B.  R. 

Supp.  465.  523. 

^  See   Sec.   217,   ante,   and    cases  °  HoUoway      &      McRaney      v. 

there  cited.  Brame,  83  Miss.  335,  36  S.  1. 

« See   Sec.   371,   ante;    Moyer   v.  lo  Skillen  v.  Endelman,  39  Misc. 

Dewey,   103   U.   S.   301,   26  L.   Ed.  (N.  Y.)  261,  79  N.  Y.  Suppl.  413. 

394 ;  Glenny  v.  Langdon,  98  U.  S.  "  Hackney     v.     First     National 

20,    25    L.    Ed.    43 ;    Leseure    v.  Bank.  68  Neb.  588,  98  N.  W.  412. 
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A  township  may  be  a  defendant. ^^*  A  trustee  can  not  sue 
secretary  of  the  treasury  on  judgment  rendered  against  United 
States  ih  equity  in  absence  of  allegations  showing  jurisdiction 
in  equity.  ■^^** 

The  bankrupt  is  not  a  necessary  party  to  a  suit  to  set 
aside  a  fraudulent  conveyance  or  recover  property  as  a 
preference.  ^^ 

It  has  been  held  that  an  assignee  for  the  benefit-  of  cred- 
itors who  has  proceeded  under  the  state  law  to  distribute 
the  property  of  the  bankrupt  can  not  be  held  personally 
liable  for  the  assets  which  came  into  his  hands  and  were 
distributed.  But  the  trustee  "must  seek  his  remedy  against 
those  who  have  received  payments  from  the  .defendant  in 
contravention  of  the  bankrupt  act."  ^^  Where  the  property 
has  been  transferred  by  such  creditor  to  a  bona  fide  pur- 
chaser for  a  consideration,  the  trustee  can  not  recover  the 
specific  property.  His  remedy  is  a  suit  for  the  value  only 
from  the  creditor  or  any  person  holding  it  with  notice  of 
the  fraud.  ^* 

A  trustee  can  not  reach  third  parties  to  whom  money  may 
have  been  paid  or  property  transferred  in  good  faith  for  a 
valuable  consideration  by  such  creditor.  But  where  prop- 
erty is  fratidulently  transferred  by  a  debtor  his  trustee  may 
recover  it  in  the  hands  of  one  having  notice  of  the  fraud. 

§  543.    Distinction  between  stiits  for  fraudulent  conveyance  or 
for  preference. 

A  suit  to  set  aside  a  preference  and  recover  the  property 
for  tjie  estate  under  section  60b  is  different  from  a  suit  to 

11*  Painter  v.  Napoleon  Township,  Fed.    Cas.,  2  Dill.   513,   per   Judge 

156   Fed.   Rep.  289,   1*9  Am.  B.   R.  Dillon;  In  re  Cohn,  No.  2966  Fed. 

412.  Cas.,  6  N.  B.  R.  370;  Jones  v.  Kin- 

11**  Bryan   v.    Curtis    (C.    C    A.  ney,  No.  7473  Fed.  Cas.,  5  Ben.  259; 

Dist.   of   C),    19   Am.    B.    R.   894.  Anshutz    v.    Hoerr,    1    Fed.    Rep. 

12  Cox  V.  Wall,  99  Fed.  Rep.  54<5,  594-5. 

3  Am.  B.  R.  664;  Buffingtbn  v.  Har^  "  B.  A.  1898,  Sees.  67/  and  67e; 

vey,   95   U.   S.   99,  24  L.   Ed.   381.  Hackney  v.  First  National  Bank,  68 

But  see  Carter  v.  Hobbs,   92  Fed.  Neb.  594;  Bush  v.  Export  Storage 

Rep.  594,  1  Am.  B.  R.  215.  Co.,  136  Fed.  Rep.  918,  14  Am.  B. 

IS  Cragin  v.  Thompson,  No.  3320  R.  138. 
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set    aside   a   fraudulent   conveyance   under   section    b7e   and 
section  70^.^ 

In  the  first  case  there  "need  be  no  actual  fraud  involved  in 
the  transaction.  It  is  fraudulent  because  the  statute  makes  it  so. 
A  suit  under  the  last  two  sections  is  founded  upon  actual  fraud. 
A  bill,  which  stated  one  transaction  and  alleged  it  to  be  either 
a  preference  or  a  fraudulent  conveyance  and  sought  to  have 
it  set  aside,  was  held  not  to  state  two  inconsistent  causes  of 
action  for  equitable  relief.^ 

§  544.     Burden  of  proof. 

In  a  suit  to  set  aside  a  preference  or  fraudulent  convey- 
ance the  burden  is  upon  the  trustee  to  establish  that  the 
preference  or  transfer  is  fraudulent  under  the  bankruptcy 
act.* 


The  title  of  a  purchaser  from  a 
preferred  creditor  is  not  void- 
able when  he  took  in  good 
faith  and  without  notice  and  for  a 
valuable  consideration.  Coolidge  v. 
Ayers,  76  Vt.  405,  57  A.  970. 

iln  Coder  v.  Arts,  213  U.  S. 
223,  241,  53  L.  Ed.  772,  22  Am. 
B.  R.  1,  14,  the  supreme  court 
said :  "In  construing  the  bank- 
ruptcy act  this  distinction  must  be 
kept  constantly  in  mind.  As  was 
said  in  Githens  v.  Shififler,  112  Fed. 
Rep.  505,  7  Am.  B.  R.  453,  'An  at- 
tempt to  prefer  is  not  to  be  con- 
founded with  an  attempt  -to  de- 
fraud, nor  a  preferential  transfer 
with  a  fraudulent  one.'  In  re 
.Maher,  144  Fed.  503,  505,  16  Am. 
B.  R.  340,  it  was  well  said  by  the 
district  court  of  Massachusetts. 

"  'In  a  preferential  transfer  the 
fraud  is  constructive  or  technical, 
consisting  in  the  infraction  of  that 
rule  of  equal  distribution  among 
all  creditors  which  it  is  the  policy 
of  the  law  to  enforce  when  all  can 
not  be  fully  paid.  In  a  fraudulent 
transfer  the  fraud  is  actual — the 
bankrupt  has  secured  an  advantage 


for  himself  out  of  what  in  la.v 
should  beloxig  to  his  creditors  and 
not  to  him.' " 

2  Wright  V.  Skinner,  136  Fed. 
Rep.  694,  14  Am.  B.  R.  500. 

3  Kimraerle  v.  Farr  (C.  C.  A. 
6th  Cir.),  189  Fed.  Rep.  295,  109  C. 
C.  A.  — ,  27  Am.  B.  R.  — ;  Bir- 
bour  V.  Priest,  103  U.  S.  -293, 
26  L.  Ed.  478;  Keith  v.  Get- 
tysburg Nat.  Bank,  23  Pa.  Superior 
Ct.  Rep.  14,  10  An,.  B.  R.  762; 
Capital  Nat.  Bank  v.  Wilkerson 
36  Ind.  App.  407,  72  N.  E.  Rep.  247 ; 
In  re  Rome  Planing  Mills,  96  Fed. 
Rep.  812,  3  Am.  B.  R.  123, 128;  In  re 
Gilbert,   112  Fed.  Rep.  951,  8  Am. 

B.  R.  101;  Kimball  v.  Dresser,  98 
Me.  519:  Edwards  v.  Milling  Co., 
108  Mo.  App.  275;  Halbert  v. 
Pranke,  91  Minn.  204;  Greene  v. 
Montana  Brewing  Co.,  28  Mont. 
380,  72  P.  751 ;  Eason  v.  Garrison 
&  Kelly,  36  Tex.  Civ.  App.  574,  82 
S.  W.  800;  In  re  Kayser  (C.  C.  A. 
3d  Cir.),  177  Fed.  Rep.  383,  100  C. 

C.  A,  615,  24  Am.  B.  R.  174;  Rebtr 
V.  Shulman,  179  Fed.  Rep.  574,  24 
Am.  B.  R.  782. 

Under    Sec.    67/'    the    burden    is 
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this  was  done  within  four  months  of  bankruptcy;  ^'^  third, 
that  the  effect  of  this  was  that  the  defendant  obtained  a  greater 
percentage  of  his  debt  than  any  other  creditor  of  the  bankrupt 
of  the  same  class  i"^  and  fourth,  that  the  defendant  or  his 
agent  ^'^  had  reasonable  grounds  to  believe  that  the  effect  of 
such  transfer  of  property  (or  judgment)  was  to  give  a  prefer- 
ence to  the  defendant  within  the  meaning  of  the  acts  of 
Congress  relating  to  bankruptcy.'^" 

If  the  trustee  fails  to  allege  any  one  of  these  elements,  his 
bill,  declaration  or  petition  is  bad  on  demurrer.'''^  If  he  fails  to 
prove  all  of  thes'e  elements,  judgment  should  be  entered^  for  the 
defendant. ■^^*  It  is  not  enough  to  prove  that  the  transfer  in 
question  is  the  very  act  of  bankruptcy  for  which  an  adjudica- 
tion has  already  been  made.'^^ 


&  Chaney  Bank  (la.),  93  N.  W. 
Rep.  304;  Severin  v.  Robinson,  27 
Ind.   App.   SS,  60  N.   E.   Rep.   966. 

*'  See  Sec.  498,  et  seq.,  ante- 

^*  See  Sec.  512,  ante ;  Painter  v. 
Napoleon  Township,  156  Fed,  Rep. 
289,  19  Am.  B.  R.  412;  Kimball  v. 
Dresser,  98  Me.  519;  Baden  v.  Ber- 
tenshaw,  68  Kan.  32.  ^ 

88  Plummer  v.  Myers,  137  Fed. 
Rep.  660,  14  Am.  B.  R.  805.  See 
Sec.  509,  ante. 

'"  See  Sec.  505,  ante;  Turner  v. 
Fisher,  133  Fed.  Rep.  594,  13  Am. 
B.  R.  243;  Crooks  v.  People's  Nat. 
Bank,  3  Am.  B.  R.  238;  In  re  Blair, 
102  Fed.  Rep.  987,  4  Am.  B.  R.  220; 
Peck  V.  Connell  (Supr.  Ct.  of  Pa.), 
8  Am.  B.  R.  500;  Levor  v.  Seiter 
(Sup.  Ct.  N.  Y.  App.  Div.),  8  Am. 
B.  R.  469;  Brown  v.  Guichard  (Sup. 
Ct.  N.  Y.),  7  Am.  B.  R.  515;  Taft 
V.  Fourth  Nat.  Bank  (Sup.  Ct. 
Cir.),  2  N.  B.  N.  1145,  8  Ohio  N. 
P.  Rep.  59. 

''I  Peck  V.  Connell  (Super.  Ct. 
Pa.),  8  Am.  B.  R.  500;  Hicks  v. 
Langhorst  (Hamilton  Co.  Common 
Pleas,   Ohio),   6   Am.   B.  R.   178; 


Martin  v.   Bigelow,  36   Misc.  Rep. 
(N.  Y.)  298,  7  Am.  B.  R.  218. 

'■i*  In  Kimraerle  v.  Farr  (C.  C.  A. 
6th  Cir.),  189  Fed.  Rep.  295,  109 
C.  C.  A.  — ,  27  Am.  B.  R.  — ,  the 
court  said :  "Under  Section  60<i 
and  b  of  the  bankruptcy '  act,  as  it 
stood  after  the  amendment  of  Feb- 
ruary 5,  1903,  and  prior  to  the 
amendment  of  June  25,  1910,  the 
burden  of  proof  is  on  a  trustee  in 
bankruptcy,  seeking  to  avoid  as  a 
preference  a  transfer  of  property 
made  by  a  bankrupt,  to  prove  by 
sufficient  evidence  that  the  bank- 
rupt (1)  while  insolvent  (2)  within 
four  months  of  the  bankruptcy  C3) 
made  the  transfer  in  question; 
(4)  that  the  creditor  receiving  the 
transfer  will  be  thereby  enabled 
to  obtain  a  greater  percentage  of 
his  debt  than  other  creditors  nf 
the  same  class;  and  (S)  that  the 
creditor  receiving  the  transfer  had 
reasonable  cause  to  believe  that  it 
was  thereby  intended  to  give  a 
preference." 

'2  Traders'      Insurance      Co.  .   v. 
Mann,  118  Ga.  381,  45  S.  E.  426.. 
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§  546.    Evidence  of  insolvency. 

The  'books  of  the  bankrupt,  the  schedules  and  appraise- 
ment are  competent  evidence  on  the  question  of  insolvency 
within  four  months  of  the  date  of  the  filing  of  the  petition, 
but  are  not  conclusive. '^^ 

Where  the  quantity  and  value  of  the  bankrupt's  assets  were" 
not  materially  diminished  from  the  time  of  the  transfer  until 
the  commencement  of  the  proceedings  in  bankruptcy,  the  court 
and  jury  may  find  that  the  debtor  was  insolvent  when  he  made 
the  transfer.''* 

The  mere  fact  that  a  debtor  is  adjudged  a  bankrupt  raises 
no  presumption  of  insolvency  prior  to  the  filing  of  the  pe- 
tition,''® unless  the  question  of  insolvency  is  adjudged  in 
determining  an  act  of  bankruptcy  in  an  involuntary  pro- 
ceeding. In  that  case  the  efifect  of  insolvency  at  the  date 
the  act  was  committed  may  be  deemed  as  established  by  the 
adjudication.''®  The  question  of  insolvency  is  one  of  fact 
to  be  submitted  to  the  jury  under  proper  instructions  when 
the  case  is  tried  to  a  jury.'''' 

§  547.    Reasonable  cause  to  believe  a  preference. 

Whether  a  creditor  has  reasonable  cause  to  believe  that  a 
preference  is  given  is  determined  by  the  conduct  of  the  par- 
ties and  the  nature  of  the  transaction.''^ 

'3  See    Sees.   141    and   142,   ante;  ''^  In  re  Rome  Planing  Mills,  96 

In  re  Docker-Fisher  Co.,  123  Fed.  Fed.  Rep.   812,  3  Am.   B.   R.   123; 

Rep.  190,  10  Am.  B.  R.  S84;  In  re  Kimball   v.  ^Dresser,    98    Me.    519; 

Mandel,  127  Fed.  Rep.  863,  10  Am.  Edwards   v.' Milling  Co.,    108   Mo. 

B.    R.    774;    Bank    of    N.    Y,    v.  App.  275;  In  re  Chappell,  113  Fed. 

Southern  Nat.  Bank,  170  N.  Y.  1 ;  Rep.  545,  7  Am.  B.  R.  608. 

Hackney  v.    Hargreaves   Bros.,    68  ^e  DeGraflf    v.    Lang,    87    N.    Y. 

Neb.-  625,  13  Am.  B.  R.  164,  o^er-  Supp.  78,  92  N.  Y.  Supr.  Ct.  (App. 

ruling  10  Am.  B.  R.  213.  Div.)  564;  Whitwell  v.  Wright,  120 

In  Cullinane  v.   State  Bank,   123  N.  Y.  Suppl.  1065,  136  N.  Y.  App. 

la.  340,  12  Am.  B.  R.  11(>,  779,  it  Div.  246. 

was  held  that  in  an  action  to   re-  ^^  Kaufman  v.  Treadway,  195  U. 

cover    voidable    preference    trustee  S.  271,  49  L.  Ed.  190,  12  Am.  B.  R. 

can     not     introduce     number     and  682;  Upson  v.  Mt.  Morris  Bank  (N. 

amount  of  claim  filed  and  allowed  Y.   Supp.   Ct.  App.  Div.  3,  14  Am. 

by  referee.                                          i  B.  R.  6. 

'*  Clarion  Bank  v.  Jones,  21  Wall.  ''^  Coder  v.  Arts,  213  U.   S.  223, 

325,  22  L.  Ed.  542.  53  L.  Ed.  772,  22  Am;  B.  R.   1 ; 
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Whether  or  not  the  facts  and  circumstances  in  the  possession 
of  the  creditor  at  the  time  the  alleged  preference  was  made, 
were  sufficient  to  cause  an  ordinarily  prudent  business  man  to 
conclude  a  preference  was  intended  is  a  question  for  the  jury 
and  not  for  the  court  in  a  jury  trial.^"  The  statute  of  1910, 
section  11,  changed  the  rule  to  a  question  of  reasonable  cause 
to  believe  that  the  ■  enforcement  of  the  judgment  or  transfer 
"would  effect  a  preference." 

Whether  the  defendant  is  a  purchaser  in  good  faith  for  a 
present  fair  consideration  is  a  question  for  the  jury  under 
instructions.^^ 

§  548.     Necessary  allegations  in  action  to  set  aside  fraudulent 
conveyance. 

In  a  suit  to  set  aside  a  fraudulent  conveyance  or  transfer 
under  paragraph  one  of  section  dTe,  the  trustee  should  allege 
and  prove,  iirst,  the  filing  of  the  petition  in  bankruptcy,  the 
adjudication  of  the  debtor,  and  his  appointment  and  qualifica- 
tion as  trustee  of  the  estate  of  the  bankrupt;  second,  that  the 
transfer  was  made  within  four  months  prior  to  the  filing  of 
the  petition  in  bankruptcy;  and,  third,  that  it  was  made  with 
the  intent,  and  purpose  on  the  debtor's  part  to  hinder,  delay 
or  defraud  his  creditors. 

The  phrase  "to  hinder,  delay,  or  defraild  his  creditors"  as 
used  in  the  bankruptcy  act  has  been  construed  to  have  the  same 

In  re  Leech    (C   C.   A.   6th    Cir.),  tion    of    preference.      Hackney    v. 

171    Fed.    672,   96   C.  .C.    A.    424;  Raymond  Bros.  Clarke  Co.,  68  Neb.' 

Sparks    v.    March,    177    Fed.    Rep.  624,  94  N.  W.  822. 
739,   24  Am.   B.   R.  280;   Hackney  so  Kaufman  v.  Treadway,  19S  U. 

V.   Hargreaves  Bros.,  68  Neb.  625,  s.  271 ;  49  L.  Ed.  190,  12  Am.  B.  R. 

13   hm.   B.    R.    164,   overruling   iQ  6g2.  Wetstem  v.  Franciscus  (C.  C. 

Am,  B,  R.  213;  Sebring  v.  Welling-  a.  2d  Cir.),  133  Fed.  Rep.  900.  67 

ton,  N.  Y.  Supr.  Ct.    (App.  Di^.\  ^    ^    j^^   ^3,   13   Am.    B.   R.   326; 


Sundheim  v.  Ridge  Ave.  Bank,  138 


671,  6  Am.  B.  R.  671. 

In  Wilson  v.   Nelson,   183  U.   S.  ^   ,    „        „^,    ,^    .        -„•„,,-, 

101     Afi    T      TTj     lAy    L  Fed.  Rep.  951,   15  Am.  B.  R.   132; 

191,    46   L.    Ed.    147,    the    supreme  ^          '                                   ' 

court  says  "the  act  of  1898  makes  ^vans  v.  Nat.  Broadway' Bank,  88 

the  result  obtained  by  the  creditor,  N.  Y.  Supr.  Ct.  (App.  Div.)  549,85 

and  not  the  specific   intent  of  the  N.  Y.  Sup.  101. 

debtor,    the    essential    fact."      The  ^^  Montgomery     v.     McNicholas, 

parties  should  be  permitted  to  tes-  138  Fed.   Rep!   956,   15   Am.   B.  R. 

tify   to   their   intention  on   a   ques-  93. 


SUITS    BY    OR    AGAINST    TRUSTEES.  1065 

meaning  as  the  same  words  used  in  statutes  against  conveyances 
fraudulent  as  against  creditors  from  the  time  of  the  statute  of 
13  Elizabeth.  «2  -pj^j-g  allegation  should  state  facts  sufficient  to 
make  a  case  under  the  statute  of  frauds.*^ 

Insolvency  is  not  a  statutory  element  necessary  to  recovery 
in  this  class  of  cases.  It  is  not  necessary  to  aver  insolvency 
except  as  it  may  be  involved  in  establishing  a  transfer 'to 
hinder,  delay  or  defraud  creditors.  In  case  the  defendant 
is  an  assignee  of  the  fraudulent  grantee,  the  trustee  should 
show  that  he  had  knowledge  of  the  fraud.  The  defendant 
may  plead  as  a  defense  to  the  action  that  he  is  a  purchaser 
in  good  faith  for  a  fair  present  consideration  and  the  burden 
is  upon  him  to  establish  it.^* 

The  trustee  may  make  a  case  under  the  third  paragraph 
of  section  ^7e  by  alleging  and  proving,  -first,  the  filing  of 
the  petition  in  bankruptcy,  the  adjudication,  and  his  ap- 
pointment and  qualification  as  trustee  of  the  estate  of  the 
bankrupt ;  second,  the  insolvency  of  the  debtor  at  the  time 
the  transfer  was  made;  third,  that  the  transfer  was  made 
within  four  months  prior  to  the  filing  of  the  petition  in 
bankruptcy;  and,  fourth,  that  such  transfer  is  null  and  void 
under  the  laws  of  the  state,  territory  or  district  in  which 
said  property  is  situate.  This  last  allegation  should  in- 
clude all  that  would  be  necessary  for  a  creditor  to  allege  in 
the  state  court  if  he  were  suing  to  recover  the  property  had 
bankruptcy  not  intervened.  It  seems  that  he  should  also 
show  that  he  has  not  sufficient  assets  in  his  hands  to  satisfy 
the  claims  of  the  creditors  of  the  bankrupt.^' 

82Githens  v.  Shiffler,  112  Fed.  8*McNulty,v.  Wiesen,  130  Fed. 
Rep.  SOS,  7  Am.  B.  R.  4S3;  Lansing  Rep.  1012,  12  Am.  B.  R.  341;  Law- 
Boiler  &  Engine  Wks.  v.  Ryerson  rence  v.  Lowrie,  133  Fed.  Rep.  99S, 
(C.  C.  A.  6th  Cir.),  128  Fed.  Rep.  13  Am.  B.  R.  297;  Horner-Gaylord 
701,  63  C.  C.  A.  253,  11  Am.  B.  R.  Co.  v.  Miller  &  Bemiett,  147  Fed. 
SS8.  Rep.  29S,  17  Am.  B.  R.  2S7. 

In  what   cases  property  may  be  '°  Mueller  v.  Bruss,  112  Wis.  406, 

recovered,   see   Sec.   382,   ante.  8  Am.  B.  R.  442;  Prescott  v.  Gal- 

83  Johnston  v.  F'orsyth  Mercantile  luccio,   164  Fed.  Rep.  618,  21    Am. 

Co.,  127  Fed.  Rep.  845,  11  Am.  B.  R.  229. 
R.  669. 
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In  a  suit  to  set  aside  a  conveyance  under  section  70e  the 
trastee  should  allege  and  prove  the  filing  of  the  petition  in 
bankruptcy,  the  adjudication,  and  his  appointment  and  qualifi- 
cation as  trustee  of  the  estate  of  the  bankrupt.  He  should  then 
state  facts  to  show  that  the  transfer  complained  of  was  one 
that  some  creditor  of  the  bankrupt  might  avoid  under  the  state 
laws  as  construed  by  the  courts  of  the  state.*®  Such  are  usually 
transfers  f raudulept  at  common  law,  but  actual  f r^ud  is  not 
essential  to  a  recovery  under  Section  70e.  The  trustee  is 
authorized  to  invoke  for  the  estate  the  relief  furnished  by  st|.te 
laws  to  any  creditor  for  annulling  transfers  of  property.*-^ 

A  payment  to  an  insurance  company  by  an  insolvent  for  an 
annuity,  payments  on  which  were  to  begin  nine  years  later,  was 
found  to  be  fraudulent  as  to  creditors,  and  the  execution  of  the 
company's  contract  ^as  not  a  payment  of  value  to  validate  it. 
The  trustee  was  not  bound  to  trace  the  money  to  the  present 
possession  of  the  insurance  company.** 

It  is  not  necessary  to  allege  that  the  transfer  was  within 
four  months.*^  He  should  show  that  he  has  not  sufficient 
funds  in  his  hands  to  satisfy  the  claims  of  the  creditors  of  the 
bankrupt.®" 


86 /»  re  Mullen,  101  Fed.  Rep.  413,  Fed.   Rep    106,   110,   19  Am.  B.  R. 

4    Am.    B.    R.    224^    Andrews    v.  217;   Bush  v.   Export  Storage  Co., 

Mather,  134  Ala.  358,  9  Am.  B.  R.  136  Fed.   Rep.   918,   14  Am.   B.  R. 

296;   Schreyer  v.   Scott,  134  U.   S.  138;  In  re  Gray,  62  N.  Y.  Supp.  618, 

405,  409,  33  L.  Ed.  955.     .  3  Am.  B.  R.  647;  Skillen  v.  Endle- 

As  to  what  transfers  may  be  set  man,  79  N.  Y.  Supp.  413,  11  Am.  B. 

aside,  see  Sec.  381,  ante.  R.  766.                                 , 

See  In  re  Kayser   (C.  C.  A.  3d  ss  Smith  v.  Mutual  Life  Ins.  Co. 

Cir.),  177  Fed.  Rep.  383,  100  C.  C.  of  New  York,  178  Fed.  Rep.  510,  24 

A.  615,  24  Am.   B.  R.   174;   In  re  Am.  B.  R.  514. 

Landsberger,  177  Fed.  Rep.  443,  24  S9 /„  r^Schenck,   116  Fed.  Rep. 

Am.  B.  R.  107.                        ,,           ,   554,  8  Am.  B.  R.  927;  In  re  Serin- 
s' Barber  v.   Coit    (C.   C.   A.  6th  opskie,  10  Am.  B.  R.  221. 

Cir.),  144  Fed.  Rep.  381,  16  Am.  B.  so  Mueller  v.  Bruss,  112  Wis.  406, 

R.  419;  Atkins  v.  Globe  Bank  &  T.  8  Am.  B.  R.  442;  Prescott  v.  Gal- 

Co.   (Ky.  Ct.  of  App.),  124  S.  W.  luccio,  164  Fed.  Rep.  618,  21  Am. 

Rep.   879;    Manning  v.   Evans,    156  B.  R.  229. 
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§  549.    Defenses — "Res  judicata — Estoppel. 

A  judgment  of  a  state  court  determining  the  same  issues 
may  be  pleaded  in  bar  of  a  suit  by  the  trustee  in  a  court, 
of  bankruptcy.®^ 

The  right  of  a  trustee  to  maintain  a  suit  to  recover  a  prefer- 
ence is  not  barred  by  his  failure  to  contest  the  claim  presented 
by  the  preferred  creditor  against  the  bankrupt's  estate.®^  The 
reason  is  that  a  suit  by  the  trustee  against  a  creditor  to  recover 
property  belonging  to  the  bankrupt's  estate  presents  a  different 
cause  of  action  from  a  demand  by  that  creditor  against  the 
bankrupt's  estate,  and  hence  is  not  res  judicata. 

An  adjudication  on  the  ground  that  mortgage  is  a  prefer- 
ence is  not  res  judicata  in  suit  by  trustee  to  recover  the  prop- 
erty mortgaged.®^* 

The  refusal  of  the  court  to  make  a  summary  order  requiring 
delivery  to  referee  is  not  a  bar  to  a  suit  by  the  trustee  to  re- 
cover the  property.®^! 

The  trustee  may  be  estopped  to  bring  action  by  his  own 

acts,   so  a  trustee   in   treating  a  mortgage   as   valid   in   his 

.  petition  for  leave  to  sell  the  real  estate  and  in  the  sale  and 

in  the  deed,  made  afterwards  elects  to  affirm  the  mortgage 

and  has  no  right  to  avoid  it  as  a  fraudulent  preference.®* 

Where  a  trustee  brings  action  against  the  purchaser  of 
goods  for  their  value  on  the  ground  that  the  sale  by  the 
bankrupt  was  fraudulent  and  receives  cash  in  settlement,  this 
does  not  prevent  him  from  recovering  this  same  amount 
from  creditors  whom  the  bankrupt  had  paid  preferentially 
with  the  money.®* 

91 /«  re  Reynolds,  133  Fed.  Rep.  Cir."),  148  Fed.  Rep.  598,  78  C.  C. 

S8S,   13  Am.   B.  R.  244;   Linstroth  A.  370,  17  Am.  B.  R.  511. 
Wagon    Co.   v.   Ballew    (C.    C.   A.  s^t'Murray  v.  Joseph,  16  Am.  I 

5th   Cir.),    149   Fed.    Rep.   960,    79  R.  704. 
C.  C.  A.  470,  18  Am.  B.  R.  23.  ^a  O'Neil   v.    International    Trust 

92  Buder  v.    Colmnbia   Dist.    Co.,  Co.,  183  Mass.  32,  66  N.  E.  424. 
96  Mo.  App.  558,  9  Am.  B.  R.  331.  »*  Sullivan  v.  King,  31  Tex.  Civ. 

92*  Hussey    v.    Richardson    Rob-  App.  432,  72  S.  W.  207. 
erts  Dry  Goods  Co.   (C.  C.  A.  8th 
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§  550.    Statute  of  limitations. 

An  action  by  a  trustee  in  a  state  court  may  be  barred  by 
the  state  statute  of  limitations.  ^°  Such  suits  must  be  brought 
within  two  years  after  the  estate  has  been  closed.^" 

§  551.    Recovery — Damages. 

The  express  provision  of  the  bankrupt  act  is  that  the 
trustee  may,  in  case  of  a  fraudulent  preference  or  transfer, 
recover  the  property  or  the  value  of  it  from  the  person  so 
receiving  it  or  so  to  be  benefited  by  it.^'^  He  can  not  recover 
property  which  is  exempt  under  the  state  law.®^* 
■  Where  property  has  been  sold  at  a  judicial  sale,  or  where  a 
bona  Ude  sale  for  a  valuable  consideration  has  been  subse- 
quently made  by  the  person  taking  the  property  in  fraud  of 
creditors,  it  can  not  be  recovered  in  spiecie.®*  The  only  remedy 
of  the  trustee  is  for  the  value  of  it.^^ 

The  trustee  can  only  insist  on  the  property  transferred  and 
the  value  of  property  sold,  and  where  the  creditor  preferred 
offers  this,  the  trustee  is  bound  to  accept  it  and  can  not  insist 
on  the  cash  value  placed  on  the  property  at  the  time  it  was 
received  in  payment  of  a  pre-existing  debt.^"" 

A  preferential  transfer  to  creditors  can  be  recovered  by 
the  trustee  when  the  transferee  has  reasonable  cause  to 
believe  that  it  was  made  with  intent  to  hinder,  delay  or  de- 
fraud   other    creditors    and    the    consideration    paid    at    the 

^5  Harrod  v.  Farrer,  68  Kan.  153.  98  Hackney  v.  First  Nat.  Bank,  68 

See  Joseph  v.  Raff,  176  N.  Y.  611,  Neb.  594,  11  Am.  B.  R.  240. 

68  N.  E.  1118   (affirming  82  N.  Y.  9»  where     property     transferred 

App  Div^47,  81  N.  Y.  Suppl.  546),  ^^„  ^^^  ^^  recovered  in  specie  bv 

to   the  effect  that  the  trustee  may      ^u     ^      ^       ^\.     ^  ..^ 

,  . ,  ,         the  trustee,  the  latter  may  recover 

proceed   to   set   aside   any   transfer       .,         ,  ,.  ,       . 

„   J    ,     ^,     ,      ,        ,  J,.         .Its    value   accordmg   to   the   mven- 

made  by  the  bankrupt  regardless  of  ,        ,  ,,  ™     . 

the  time  when  it  was  made.  ^°'y  ""'^^  *«  ^'^'"'^-  McElvam 

»«B.  A.  1898    Sec    lid  ''■  Hardesty    (C.    C.   A.  8th   Cir.), 

"  B.  a'.  1898,   Sec.  60&  and  Sec.  1^9  Fed.  Rep.  31,  94  C.  C.  A.  399, 

70e,  as  amended  by  the  statute  of  22  Am.  B.  R.  320. 

1910,  Sec.  11,  36  Stat,  at  L.  838.                ""Russell  v.   Powell,  Roberts  & 

"*Vitzthum  V.   Large,   162  Fed.  Finley,  38  Wash.  651,  80  P,  837. 

Rep.  685,  20  Am.  B.  R.  666. 
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time  can  not  be  offset.  So  where  an  insolvent  sold  his  busi- 
ness for  1  $600.  in  cash  and  an  antecedent  debt  for  $400  the 
trustee  can  recover  the  property  or  its  value. '^  A  trustee, 
claiming  title  to  land  sold  under  a  judgment  he  claims  is 
invalid,  has  no  right  to  have  the  judgment  vacated,  but 
has  a  perfect  right  to  test  his  title  by  a  real  aptidn  for  pos- 
session.^ The  measure  of  damages  in  such  cases  is  the 
actual  value  of  the  property  at  the  time  of  the  conveyance.^ 

The  trustee  is  not  bound  by  the  price  paid  by  a  purchaser 
at  a  judicial  sale  or  otherwise  as  the  value  of  the  property. 
All  kinds  of  damages  are,  strictly  speaking,  for  the  jury, 
and  however  clear  and  plain  may  be  the  rule  of  law  on 
which  the  damages  are  to  be  founded,  the  act  of  finding  is 
for  it*  The  best  evidence  of  the  value  of  goods  claimec^  to 
be  the  subject  of  a  preference  was  the  price  at  which  they 
were  sold  by  the  party,  where  the  sale  was  made  under  con- 
ditions to  obtain  the  greatest  possible  value  for, the  prop- 
erty.® 

The  trustee  is  entitled  to  interest  from  the  commencement 
of  the  suit.® 

■■  Johnson    v.     Cohn,    39    N.    Y.  *  Alder  v.  Keighley,  15  M.  &  W. 

Misc.  189,  79  N.  Y.  Suppl.  139.  117;    Clarion    Bank    v.    Jones,    21 

2  Gage  V.  Bates  Machine  Co.,  71      Wall.  325,  22  L.  Ed.  S42. 

N.   H.  384,  52  A.  457.  ^  Ommen    v.    Talcott,    175    Fed. 

3  Frank  v.  Musliner,  28  N.  Y.  L.  Rep.  261,  23  Am.  B.  R.  570;  Allen 
J.  765,  9  Am.  B.  R.  229;  Clarion  v.  McMannes,  156  Fed.  Rep.  615,  19 
Bank  v.  Jones,  21  Wall.  339,  22  L.  Am.  B.  R.  276. 

Ed.  542 ;  Conard  v.  Insurance  Co.,  *  Kaufman  v.   Treadway,   195   U. 

6  Pet.  274,  8  L.  Ed.  392;  Comly  v.  S.  271,  49  L.  Ed.  190,  12  Am.  B.  R. 

Fisher      No.      3053      Fed.      Cas.,  682.     Where  a  creditor  sold  goods 

Taney,  121 ;   Marshall  v.  Knox,  16  wrongfully  transferred  to  him  pref- 

Wall.   559,  21  L.  Ed.  481 ;   Eby  v.  erentially,  interest  at  the  legal  rate 

Schomacher,     29     Penn.     St.     40;  was  properly  charged  against  him 

Davis  V.  Anderson,   No.  3623  Fed.  from    the   time   when    he   sold   the 

Cas.,  6  N.  B.  R.  145 ;  In  re  Rosen-  property.  -   Ommen   v.   Talcott,    175 

berg^  No.   12055  Fed.  Cas.,  3  Ben.  Fed.  Rep.  261,  23  Am.   B.  R.   570. 
366;   Smith  v.  Kehr,   No.   13071,  2 
Dill.  50. 
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§  552.    Costs. 

A  court  of  bankruptcy  or  a  district  court  of  the  United 
States  will  not  ordinarily  require  security  for  costs  of  a 
trustee,  but  may  do  in  its  discretion.® 

Where  the  trustee  intervenes  in  an  attachment  proceeding  it 
should  be  sustained  and  the  costs  incurred  paid  out  of  the  pro- 
ceeds of  the  attached  property.® 

Where  the  trustee  succeeds  in  recovering  property,  costs  may 
be  taxed  in  his  favor.®* 

§  553.    Effect  of  setting  aside  preference. 

Where  a  preference  is  set  aside  the  creditor's  debt  is  ex- 
tinguished by  a  discharge,  unless  he  comes  in  and  proves  his 
debt  like  any  other  creditor.^" 

§  554i    Decree  annulling  fraudulent  conveyance. 

The  decree  annulling  a  fraudulent  conveyance  or  transfer 
may  contain  a  direction  for  a  conveyance  by  a  person  holding 
title  to  the  trustee  in  bankruptcy.  ^^ 

Under  the  present  act  it  may  be  doubted  if  it  is  necessary  to 
direct  such  a  conveyance  because  the  title  is  vested  in  the  trus- 
tee by  operation  of  law.  If  the  purchase  was  joint  the  judg- 
ment or  decree  of  recovery  Should  be  joint.'^  Where  real 
estate  has  been  conveyed  to  a  bona  Me  purchaser  by  bankrupt's 
grantee  before  the  commencement  of  a  suit  to  recover,  the  judg- 
ment should  not  provide  that  the  conveyance  from  bankrupt  be 

8  In  re  Barrett,  132  Fed.  Rep.  Z(2,  i"  See  Provable  Debts,  Chap.  19. 

12    Am.     B.    R.     626;     Ryker    v.  "Keating   v.    Keefer,    No.    763S 

Gwynne,  21  Am.  B.  R.  95.  Fed.   Cas.,  S  N.  B.  R.  133;   Burk- 

» Thomp.son    v.    Ragan,    117    Ky.  holder  v.  Stump,  No.  2165  Fed.  Cas., 

577,  78  S.  W.  485,  25  Ky.  L.  Rep.  4  N.  B.  R.  597. 

1864.  12  Schulenburg  v.  Kabwrech,  No. 

8*  Ommen    v.    Talcott,    175    Fed.  12487  Fed.  Cas.,  2  Dill.  132. 
Rep.  261,  23  Am.  15.  R.  572. 
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set  aside,  as  this  would  cloud  the  bona  Ude  purchaser's  title.  ^^ 
A  conveyance  or  transfer  should  be  set  aside  in  toto  when  the 
trustee  elects  to  avoid  it  at  all.^* 

Where  pending  an  appeal  in  state  court  in  suit  where  trustee 
was  a  party  no  supersedeas  bond  was  given,  the  fund  was 
properly  paid  to  the;  trustee  pending  the  appeal.^' 

13  Skillin  V.  Maibrunn,  78  N.  Y.  i^  /„  re  National  Lock  &  Metal 

Supp.  436.  Co.,  ISS  Fed.  Rep.  690,  19  Am.  B. 

1*  Wehl  V.  Wald,  3  Fed.  Rep.  93.'      R.  106. 
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The  general  ptjwer  of  a  trustee  to 
collect  and  ■  reduce  estates  to 
money. 

556.  By  summary  proceeding  and  order, 

557.  By  plenary  action. 

558.  Power    to    order    bankrupt    to    sign 

papers. 

559.  Placing  estate  in  merchantable  form. 

560.  By  sale. 

561.  Public      or     private      accounts — ex- 

penses. 

562.  Petition  for  sale. 

563.  Notice   of  sale. 

564.  Appraisal. 

565.  By  whom  sale  made. 

566.  Order  for  sale. 

567.  Purchasers. 

568.  Confirmation — conveyance — title. 

569.  Setting  aside  a  sale. 
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570. 
571. 
572. 
573. 


Costs  of  sale. 
Unencumbered   property. 
Encumbered  property. 
Where    the    trustee    elects    not    to 
take   encumbered  property. 

574.  Where     the     trustee     redeems     the 

property    by   discharging   encum- 
brances. 

575.  Where  the  trustee   sells  subject  to 

liens. 

576.  Where  trustee  sells  free  of  liens. ' 

577.  Trustee's   right  to  sell   pledge. 

578.  Lien  of  secured  creditor. 

579.  When  a  secured  creditor  may  apply 

to    have    property,    on    which    he 

has  a  lien,  sold. 
S'80.     Disputed  property. 
581.     Sale   of  perishable  property. 


§  555.     The  general  power  of  a  trustee  to  collect  and  reduce 
estates  to  money. 

The  trustee  is  required  to  collect  and  reduce  to  money  the 
property  of  the  estate  for  which  he  is  trustee.^  The  courts 
of  bankruptcy  are  given  power  to  cause  the  estates  of  bank- 
rupts to  be  collected,  reduced  tO'  money  and  distributed  and 
to  determine  controversies  in  relation  thereto,  except  as  other- 
wise provided  by  the  statute.^ 

The  trustee  may,  with  the  approval  of  the  court,  com- 
promise any  controversy  arising  in  the  administration  of  the 
estate  upon  such  terms  as  he  may  deem  for  the  best  interest 
of  the  estate.^  The  court  may  withhold  its  approval  when  it 
is  for  the  interests  of  the  estate  not  to  settle  on  the  terms  pro- 
posed.* 


1  B.  A.  1898,  Sec.  47,  clause  2,  as 
amended  June  25,  1910,  36  Stat,  at 
L.  836.  As  to  the  duty  of  the 
trustee  to  collect  the  assets,  L>ee 
Sec.  358,  ante. 

2B.  A.  1898,  Sec.  2,  clause  7. 
Compare  R.  S.  Sees.  5062  to  5066, 


act  of  June  22,  1874,  18  Stat,  at 
L.  178.  ■  As  to  the  jurisdiction  of  a 
court  of  bankruptcy  in  this  respect, 
see  Sec.  136,  et  seq.,  ante. 

3B.  A.  1898,  Sec.  26,  Gen.  Ord. 
33. 

'/»  re  Geiselhart,  181  Fed.  Rep. 
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§  556.    By  summary  proceeding  and  order. 

It  is  the  duty  of  the  bankrupt  to  delivei-  to  the  trustee  as 
soon  as  he  is  appointed  and  qualified  all  of  his  property,  real 
and  personal,  to  be  distributed  among  his  creditors. 

If  he  fails  or  refuses  to  do  this  he  may  be  cited  to  answer  a 
rule  to  show  cause  and  the  court  may  order  him  to  turn  over 
any  such  property  in  his  possession  or  under  his  control  to  the 
trustee  and  enforce  the  order  by  commitment  if  he  fails  to 
obey  it.^  This  order  should  be  made  only  where  it  is  clear 
that  the  property  is  missing,®  and  in  the  control  of- the  bank- 
rupt at  the  time  of  the  order. '^ 

The  bankrupt  should  not  be  committed  for  contempt  iri 
failing  to  turn  over  property  unless  the  court  is  satisfied, 
beyond  all  reasonable  doubt  of  his  present  ability  to  comply 


622,  25  Am.  B.  R.  318;  In  re 
Meadows,  Williams  &  Co.,  181 
Fed.  Rep.  911,  25  Am.  B.  R.  100. 
^  Schweer  v.  Brown'  (C.  C.  A. 
8th  Cir.),  130  Fed.  Rep.  328,  64 
C.  C.  A.  547,  12  Am.  B.  R.  178; 
In  re  Rosser  (C.  C.  A.  8th  Cir.), 
101  Fed.  Rep.  562,  41^  C.  C.  A.  497, 
4  Am.  B.  R.  153;  Ripon  Knitting 
Wks.  V.  Schreiber,  101  Fed.  Rep. 
810,  4  Am.  B.  R.  299;  In  re  Schles- 
singer  (C.  C.  A.  2d  Cir.),  102  Fed. 
Rep.   117,  42  C.  C.  A.  207,  4  Am. 

B.  R.  361;  In  re  Wilson,  116  Fed. 
Rep.  419,  8  Am.  B.  R.  612;  In  re 
Greenberg,  106  Fed.  Rep.  496,  5 
Am.  B.  R.  840;  In  re  Purvine  (C. 

C.  A.  Sth  Cir.),  96  Fed.  Rep.  192, 
37  C.  C.  A.  446,  2  Am.  B.  R.  787; 
In  re  Gerstel,  123  Fed.  Rep.  166,  10 
Am.  B.  R.  411;  In  re  Baum  (C.  C. 
A.  Sth  Cir.),  169  Fed.  410,  94  C.  C. 
A.  632,  22  Am.  B.  R.  295,  order  to 
pay  to  trustee  rather  than  to 
register;  In  re  Booss,  154  Fed.  Rep. 


494,  18  Am.  B.  R.  658  (permission 
refused  to  reopen  case  after  hear- 
ing). 

«/m  re  Reese,  170  Fed.  Rep.  986, 
22  Am.  B.  R.  521  (no  order  issued 
where  discrepancy  was  only  $150). 

In  re  Averick,  170  Fed.  Rep.  521, 
22  Am.  B.  R.  518,  a  stock  of  goods 
of  the  value  of  $5,000,  was  in- 
creased by  other  goods  worth 
$10,500  for  which  the  bankrupt  ac- 
counted fpr  $4,000  worth,  was  held 
concealment,  requiring  order  to 
turn  over  balance. 

''In  re  Barton  Bros.,  149  Fed. 
Rep.  620,  18  Am.  B.  R.  98;  In  re 
Adler,,  170  Fed.  Rep.  634,  21  Am.  B. 
R.  371. 

Where  in  an  action  by  a  trustee 
to  recover  money  the  evidence 
shows  that  the  bankrupt  con- 
trolled its  possession  and  disposi- 
tion the  jury  may  infer  that  he  is 
the  owner.  Waters  v.  Davis  (C. 
C.  A.  6th  Cir.),  145  Fed.  Rep.  912, 
76  C.  C.  A.  444,  16  Am.  B.  R.  667. 
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with  the  order.  While  the  receipt  by  the  bankrupt  of  prop* 
erty  and  his  failure  to  account  for  its  disappearance  may 
be  a  good  ground  to  establish  fraud  this  does  not  necessarily 
establish  his  present  ability  to  comply  with  the  order  of 
court.®  The  mere  fact  that  money  is  traced  to  the  bank- 
rupts within  a  few  months  qf  the  bankrupcy  and  that  their 
■  explanation  of  the  disposition  of  some  items  was  not  satis- 
factory, is  not  sufficient  ground  for  an  order  in  contempt. 
The  courts  should  be  very  careful  not  to  permit  contempt 
proceedings  to  be  converted  into  a  means  of  coercing  pay- 
ments of  debts  from  funds  other  than  assets  wrongfully  with- 
held by  the  bankrupt.®  Where  the  court  found  that  in  1908 
the  bankrupt  had  in  his  possession  about  $3,000  belonging  to 
his  estate,  the  court  two  years  later  refused  to  imprison  the 
bankrupt  for  failure  to  comply  with  an  order  to  turn  over 
this  money,  as  it  seemed  that  the  bankrupt  was  unable  to 
comply  with  such  an  order.  The  court  remarks :  "I  do  not 
think  I  have  the  right  to  imprison  him  at  all,  unless  there 
is  at  least  a  doubt  concerning  his  ability  to  comply  with  the 
order.  In  a  doubtful  case,  I  think  it  is  clear  that  the  court 
has  the  right,  and  may  be  under  the  duty  to  resort  to  im- 
prisonment in  order  to  test  the  sincerity  of  the  bankrupt's 
denial."  i" 

The  same  procedure  may  be  had  to  obtain  property  in  the 
possession  of  ah  agent  or  bailee  of  property  of  the  bankrupt, 
who  does  not  claim  title  to,  or  an  interest  in  the  property  in 
question. '^^  An  assignee  for  the  benefit  of  creditors  is  such 
an  ageiit.^^  He  may  be  required  in  a  summary  proceeding  to 
deliver  to  the  trustee  any  property  of  the  bankrupt  in  his 
possession  by  reason  of  the  assignment.  ^* 

"In  re   Dickens,    175   Fed.    Rep.  re  Feldser,   134  Fed.  Rep.  307,   14 

808,  23  Am.  B.  R.  660.  Am.  B.  R.  216;  In  re  Moore,  104 

»/»  re  Mize,  172  Fed.  Rep.  945,  Fed.  Rep.  869,  5  Am.  B.  R.  151. 

22  Am.  B.  R.  577.  i^  Bryan  v.  Bernheimer,  181  U.  S. 

10  In  re   Marks,    176   Fed.    Rep.  188,  45  L.  Ed.  814,  5  Am.  B.  R.  523. 

1018,  23  Am.  B.  R.  911.  is/n  re  Stokes,  106  Fed.  Rep.  312, 

"Mueller  v.  Nugent,  184  U.  S.  1,  6  Am.  B.  R.  262;  In  re  Smith,  92 

46  L.  Ed.  405,  7  Am.  B.  R.  224;  In  Fed.  Rep.  135,  2  Am.  B.  R.  9. 
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In  the  absence  of  express  authority  it  is  at  least  doubtful 
whether  the  appointment  of  a  receiver  gives  him  authority 
to  designate  another  to  act  as  his  agent  or  representative  in 
acquiring  possession  of  the  property  of  the  bankrupt  pending 
bankruptcy.  In  any  event,  the  bankrupt  or  other  person  who 
refuses  to  deliver  property  tO'  such  alleged  agent  who  shows 
no  written  authority  but  merely  a  certified  copy  of  the  order 
appointing  the  receiver  should  not  be  punished  for  con- 
tempt.^* 

§  557.     By  plenary  action. 

Where  the  property  claimed  to  belong  to  the  estate  of  the 
bankrupt  is  in  the  possession  of  another  person  claiming  title 
to,  or  an  interest  in  it,  the  trustee  must  resort  to  a  plenary 
action  in  a  court,  either  state  or  federal,  having  jurisdiction.^** 

This  is  necessary  to  recover  property  transferred  as  a  pref- 
erence or  in  fraud  of  creditors,^^  or  to  recover  debts  due  the 
estate.  ^'^  Where  the  assignee  for  creditors  has  transferred 
any  part  of  such  property  to  another  person  who  claims  title 
to,  or  an  interest  in  it,  the  trustee  must  resort  tO'  plenary 
action  to  recover  it,^'^  and  the  same  process  must  be  used  to 
settle  the  assignee's  right  to  compensation.^® 

Where  a  corporation  was  organized  to  operate  as  a  cloak 
to  shield  the  ba:nkrupt's  property  from  seizure '  by  his  cred- 
itors, it  was  a  fraud  upon  the  creditors  and  the  referee's 
orders  to  the  receiver  to  seize  the  property  were  amply 
sustained  by  the  proofs  and  were  confirmed.^® 

1*  Skubinsky  v.  Bodek   (C.  C.  A.  that  a  mortgagee  in  possession  be- 

3d   Cir.),    172   Fed.   Rep.   332,   340,  fore  he  had  right  to  be  under  the 

97    C.    C.    A.    116,    22   Am.    B.   R.  mortgage    did    not    constitute   him 

689,  699.  an  adverse  claimant. 

1**  See  Sec.  540,  ante.  "  Section  38 ;  Louisville  Trust  Co. 

15  See    Sec.    S36,    et    seg.,    ante,  v.   Comingor,   184  U. '  S.   18,  46  L. 

where  the  nature  of  the  suit  and  Ed.  413,  7  Am.  B.  R.  421. 

the    court   in    which   it    should   be  ^^  Goodnough  Mercantile  &  Stock 

brought  are  considered.  Co.  v.  Galloway,  171  Fed.  Rep.  940, 

13  Section  S37,  ante;  In  re  Water-  22  Am.  B.  R.  803. 

loo  Organ  Co.,  118  Fed.  Rep.  904,  9  ^^  In  re  Berkowitz,  173  Fed.  Rep. 

Am.  B.  R.  427,  Judge  Hazel  held  1013,  22  Am.  B.  R.  227. 


1076  LAW    AND    PROCEEDINGS    IN    BANKRUPTCY. 

§  558.    Power  to  order  bankrupt  to  fiign  papers. 

The  bankrupt  may  be  required  by  order  of  the  court  to 
sign  papers  necessary  to  make  his  property  available  as 
assets,  as  to  execute  an  instrument  necessary  to  effectuate  a 
sale  of  a  seat  in  a  stock  exchange,^"  or  the  transfer  of  a 
liquor  license,^^  or  the  transfer  of  a  license  of  a  stall  in 
market.^^ 

§  559.     Placing  estate  in  merchantable  form. 

Where  a  great  advantage  will  result  to  the  estate  and 
within  a  reasonable  time,  the  trustee  may  be  permitted  to 
expend  money  for  the  purpose  of  putting  the  estate  or  any 
part  of  it  in  a  merchantable  form,^^  as  by  cutting  timber, 
harvesting  crops,  and  the  like;  and  so  of  finishing  unfinished, 
goods.  The  court  may  authorize  the  trustee  to  conduct  the 
business  of  the  bankrupt  for  limited  periods,  if  necessary  for 
the  best  interests  of  the  estate.^* 

§  560.    By  sale. 

The  estate  of  the  bankrupt  must  be  reduced  to  money  in 
order  to  distribute  it  pro  rata  among  his  creditors.  The 
estate  may  come  to  the  trustee  loaded  with  burdens.  There 
may  be  valid  mortgages  or  other  liens  on  it,  and  there  may 
be  liens  and  mortgages  whose  validity  is  doubtful.  What- 
ever interest  the  bankrupt  has  in  such  property  must  be 
determined  and  reduced  to  money.  It  is  regularly  done  by 
selling  the  property. 

The  trustee  may,  "under  the  direction  of  the  court,"  sell 
any  property  of  the  estate  in  his  possession  subject  to,^^  or  free 

20  In  re  Hurlbutt,   Hatch  &   Co.  ^s  /„  ^^  Foster  &  Ames,  No.  4965 
(C.  C.  A.  2d  Cir.),  135  Fed.  Rep.      Fed.  Cas.,  1  Low.  313. 

504,  68  C.  C.  A.  216,  13  Am.  B.  R.  2*  B.  A.  1898,  Sec.  2,  clause  5,  as 

SO.  amended   Feb.  5,   1903,   32  Stat,   at 

21  In  re  Fisher,  98  Fed.  Rep.  89,  L.  797,  and  the  Act  of  June  25,  1910, 
3  Am.  B.  R.  406;  In  re  Becker,  98  36  Stat,  at  L.  838. 

Fed.  Rep.  407,  3  Am.  B.  R.  412.  2«  J.    W.    West    Lumber    Co.    v. 

22 /»   re   Emrich,    101    Fed.   Rep.       Lyon     (Tex.     1909),     116     S.     W. 

231,  4  Am.  B.  R.  89.  652,     after     sale    under    mortgage 

could  not  sell  on  a  vendor's  lien. 
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from  liens,^''^  even  where  it  is  beyond  the  territorial  jurisdic- 
tion of  the  court  ordering  the  sale,^''*  or  transferred  by  the 
bankrupt  in  fraud  of  creditors.^*  The  court  may  exhaust  its 
power  by  one  sale.^^ 


§  561.    Public  dr  private  Accounts — Expenses. 

AH  sales  must  be  by  public  auction  unless  otherwise  or- 
dered by  the  court.*" 

Upon  application  to  the  court,  and  for  good  catise  shown,  the 
trustee  may  be  authorized  to  sell  any  specified  portion  of  the 
bankrupt's  estate  at  private  sale,  in  which  case  he  must  keep 
an  accurate  account  of  each  article  sold,  and  the  price  received 
therefor,  and  to  whom  sold,  which  account  he  must  file  at  once 
with  the  referee.*^ 

Under  the  79th  equity  rule,  the  accounts  of  a  sale  in 
bankruptcy  should  follow  the  old  English  practice  by  affi- 
davit, "charge"  and  "discharge."  *^ 


-''In  re  Granite  City  Bank  (C.  C. 
A.  8th  Cir.),  137  Fed.  Rep.  818,  70 
C.  C.  A.  316,  14  Am.  B.  R.  404; 
In  re  Wilka,  131  Fed.  Rep.  1004, 
12  Am.  B.  R.  727.  See  Annis  v. 
Butterfield,  99  Me.  181,  58  A.  898. 

3''*  Keller  v.  Faickney,  42  Tex. 
Civ.  App,  483,  94  S.  W.  103,  though 
transfer  voidable  only.  See  Annis 
V.  Butterfield,  99  Me.  181,  58  A. 
898;  James  v.  Kay  (Tex.  1900),  59 
S.  W.  295. 

28  In  re  Union  Trust  Co.  (C.  C. 
A.  1st  Cir.),  122  Fed:  Rep.  937,  59 
C.  C.  A.  461,  9  Am.  B.  R.  767 ;  In 
re  Shoe  &  Leathei^  Reporter  (C.  C. 
A.  1st  Cir.),  129  Fed.  Rep.  588, 
64  C.  C.  A.  156,  12  Am.  B.  R.  248; 
In  re  Granite  City  Bank  (C.  .C.  A. 
8th  , Cir.),  137  Fed.  Rep.  818, .  70 
C.  C.  A.  316,  14  Am.  B.  R.  404; 
In  re  Keet,  128  Fed.  Rep,  651,  11 
Am.  B.  R.  117. 


28  Cramer  v.  Wilson,  195  U.  S. 
408,  40  L.  Ed.  256;  In  re  Muhl- 
hauser  (G.  C.  A.  6th  Cir.),  121  Fed. 
Rep.  669,  57  C.  C.  A.  423,  10  Am. 
B.  R.  236;  In  re  Gerry,  112  ^ed. 
Rep.  958,  7  Am.  B.  R.  459.  See 
In  re  Baumblatt,  153  Fed.  Rep.  485, 
18  Am.  B.  R.  720,  liquor  license. 
Wisner  v.  Brown,  50  Mich.  553,  IS 
N.  W.  901,  power  to  sell  depends 
solely  on  statute. 

30  Gen.  Ord.  18.  In  re  Cornell 
Co.,  186  Fed.  Rep.  859,  the  court 
rejected  a  bid  by  a  reorganized 
corporation. 

31  Gen.  Ord-. .  18,  par.  2.  Official 
Form  No.  45,  see  Form  No.  83, 
post;  In  re  Hawkins,  125  Fed.  Rep. 
633,  11  Am.  B.  R.  49;  In  re  Gutter- 
son,  136  Fed.  Rep.  698,  14  Am.  B. 
R.  495;  In  re  Edes,  135  Fed.  Rep. 
595,  14  Am,  B.  R.  382. 

32  0mmen  v.  Talcott,  175  Fed. 
Rep.  261,  23  Am.  B.  R,  570. 


1078  LAW    AND    PROCEEDINGS    IN    BANKRUPTCY. 

Where  a  real  estate  broker  duly  licensed  sells  real  estate 
at  the  instigation  of  the  trustee,  who  makes  no  agreement  as 
to  compensation,  but  advises  the  broker  he  must  petition  the 
court  for  his  commission,  the  discretion  of  the  referee  in 
denying  the  broker's  petition  filed  subsequently  will  not  be 
reversed  on  appeal.*^  * 

§  562.    Petition  for  sale. 

Whenever  it  is  necessary  or  advisable  in  the  opinion  of  the 
trustee  to  make  a  sale,  he  should  apply  to  the  judge  or  referee, 
usually  the  referee,  ^^  for  permission  to  sell  property,  speci- 
fying particularly  what  property  is  to  be  sold. 

W^here  the  trustee  made  a  sale  without  authority  and  the  sale 
was  confirmed  the  confirmation  was  held  equivalent  to  a  prior 
order. ^* 

The  supreme  court  ■  has  prescribed  forms  of  petitions  and 
orders  for  the  sale  by  auction  of  real  estate,^'  for  the  redemp- 
tion of  property  from  lien,*®  for  the  sale  of  property  subject  to 
lien,*'^  for  a  private  sale  of  property,*^  and  for  a  sale  of  perish- 
able property.*® 

§563.    Notice  of  sale. 

The  creditors  must  have  ten  days'  notice  of  the  proposed 
sale.*" 

32*  Gold  V.  South  Side  Trust  Co.  ton,  1S3  Fed.  Rep.  664,  18  Am.  B. 

(C.  C.  A.  3d  Cir.),   179  Fed.  210,  R.  591. 

102  C.  C.  A.  476,  24  Am.  B.  R.  578.  ^s  Official  Form  No.  42;  see  Form 

33 /»  re  Fisher   &  Co.,  135   Fed.  No.  72,  post. 

Rep.  223,  14  Am.  B.  R.  366;  In  re  ^^  Official  Form  No.  43;  see  Form 

Rosenberg,  116  Fed.  Rep.  402,  8  Am.  No.  73,  post. 

B.  R.  624;  Chauncey  v.  Dyke  Bros.  "  9f  ""'^^  ^°""  ^°-  '^''  ^"  ^°''™ 

(C.  C.  A.  8th  Cir.),  119  Fed.  Rep.  ^"^^^'^''f-,         ^^     ^, 

1,  55  C.  C.  A.  579,  9  Am.  B.  R.  444 ;  ^^   83  '^^^f  °""              '  ''^          ' 

Carroll    Co.   v.    Young    (C.    C.   A.  39  official  Form  No.  46 ;  see  Form 

3d   Cir.),    119   Fed.   Rep.   576,    578,  ^^  ,  34^  p^^^ 

56  C.  C.  A.  380,  9  Am.  B.  R.  643,  40  b.'a.  1898,  Sec.  58o,  as  amend- 

645;    In   re   Gerry,    112   Fed.    Rep.  ed  by   statute  June  25,   1910,  .Sec. 

958,  7  Am.  B.  R.  459.  9^,  36   Stat,   at  I,.  838.     But   see 

3"/)^  re   Harvey,    122   Fed.   Rep.  In  re  Hawkins,  125  Fed.  Rep.  633, 

745,  10  Am.  B.  R.  567;  In  re  Fui-  11  Am.  B.  R.  49. 
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There  is  mo  provision  of  the  bankrupt  act  or  general  orders 
requiring  a  sale  to  be  advertised  in  a  newspaper.  Congress 
has  provided  by  special  act  the  manner  in  which  property 
shall  be  sold  under  an  order,  judgment  or  decree  of  any 
United  States  court.*^  It  provides  for  a  public  sale  at  the 
courthouse  or  upon  the  premises  and  for  publication  of  notice 
of  the  sale  of  real  estate  in  a  county  newspaper  once  a  week 
for  at  least  four  weeks  prior  to  the  sale.*^  It  has  been  held 
that  the  act  of  1893  does  not  apply  to  sales  in  bankruptcy 
proceedings.*^  The  act  of  1893  by  express  terms  applies  to 
all  United  States  courts,  which  clearly  includes  courts  of 
bankruptcy.  It  is  not  expressly  repealed  or  modified  in  any 
respect  by  the  bankrupt  act.  The  omission  in  that  act  to 
regulate  in  any  way  the  manner  of  making  a  sale  in  bank- 
ruptcy proceedings  shows  that  Congress,  having  by  special 


«The  act  of  March  3,  1893,  27 
Stat,  at  L.  751,  provides : 

•"Sec.  1.  That  all  real  estate  or 
any  intefest  in  land  sold  under  any 
order  or  decree  of  any  United  States 
court  shall  be  sold  at  public  sale  at 
the  courthouse  of  the  county,  par- 
ish, or  city  in  which  the  property, 
or  the  greater  part  thereof,  is  lo- 
cated,, or  upon  the  premises,  as  the 
court  rendering  such  order  or  de- 
cree of  sale  may  direct. 

"Sec.  2.  That  all  personal  prop- 
erty sold  under  any  order  or  de- 
cree of  any  court  of  the  United 
States  shall  be  sold  as  provided  in 
the  first  section  of  this  act,  unless 
in  the  opinion  of  the  court  render- 
ing such  order  or  decree,  it  would 
be  best  to  sell  it  in  some  other  man- 
ner. 

"Sec.  3.  That  hereafter  no  sale 
of  real  estate  under  any  order, 
judgment,  or  decree  of  any  United 
States  court  shall  be  had  without 
previous  publications  of  notices  of 
such  proposed  sale   being  ordered, 


and  had  once  a  weekj'for  at  least 
four  weeks,  prior  to  such  sale  in 
at  least  one  newspaper  printed,  reg- 
ularly issued  and  having  a  general 
circulation  in  the  county  and  state 
where  the  real  estate  proposed  to 
be  sold  is  situated,  if  such  there 
be.  If  said  property  shall  be  situ- 
ated in  more,  than  one  county  or 
state,  such  notice  shall  be  pub- 
lished in  such  of  the  counties  where 
said  property  is  situated,  as  the 
court  may  direct.  Said  notice  shall, 
among  other  things,  describe  the 
real  estate  to  be  sold.  The  court 
may,  in  its  discretion,  direct  the 
publication  of  the  notice  of  sale 
herein  provided  for  to  be  made  in 
such  other  papers  as  may  seem 
proper." 

*2  Twenty-seven  days  is  not  suffi- 
cient. Wilson  V.  Northwestern 
Mutual  Life  Insurance  Co.  (C.  C. 
A.  8th  Cir.),  65  Fed.  Rep.  38,  12 
C.  C.  A.  505.      ' 

*3  In  re  Edes,  135  Fed.  Rep.  595, 
14  Am.  B.'r.  382. 
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act  made  all  necessary  provisions  for  such  sale,  did  not  see 
fit  to  further  legislate  on  the  subject.  The  act  of  1893  has 
been  held  to  be  directory  and  not  mandatory  and  that  if  it  is 
not  followed  and  no  objection  is  made  to  the  irregularity 
until  after  confirmation,  the  sale  is  valid  and  the  purchaser's 
title  good.**  Whether  it  is  binding  on  courts  of  bankruptcy 
or  not,  it  is  safe  and  proper  for  a  court  of  bankruptcy  to 
conform  to  this  statute  by  ordering  a  sale  in  bankruptcy.  By 
section  2  of  the  act  of  1893,  the  judge  may  order  personal 
property  sold  in  some  other  manner  when  it  seems  best  to 
him  to  do  so.     The  advertisement  relates  only  to  redl  estate. 

§  564.     Appraisal. 

Before  the  date  of  sale  of  real  or  personal  property  belong- 
ing to  the  bankrupt's  estate  it  must  be  appraised  by  three 
disinterested  appraisers,*^  whose  report  is  controlling.**  The 
appraisers  are  appointed  by  and  report  to  the  judge  or  ref- 
eree,*'' usually  the  referee. 

The  appraisers  are  entitled  to  a  reasonable  fee  for  their  serv- 


ices, 


47* 


§  565.    By  whom  sale  made. 

A  sale  is  regularly  made  by  the  trustee,  but  the  court  may 
appoint  commissioners  to  make  it,**  or  the  court  may  appoint 
an  official  auctioneer.*' 

"National  Nickel  Co.  v.  Nevada  Sth   Cir.),    177   Fed.  Rep.   119,   100 

Nickel    Syndicate    (C.    C.    A.    9th  C.  C.  A.  539,  24  Am.  B.  R.  184. 

Cir.),   112  Fed.   Rep.   44,   50  C.   C.  *' B.  A.  1898,  Sec.  706;  In  re  Co- 

A.    113,    in   court   below,    106   Fed.  lumbia  Iron  Works,  142  Fed.  Rep. 

Rep.  110,  103  Fed.  Rep.  391;  Black  ^34,  14  Am.  B.  R.  526. 

V.   Black,  77  Fed.   Rep.   785;   God-  '"^"  ''^  ^''^'^''  ^  ^on,  172  Fed. 

-    „            AT      ■      /r-     r-     A      e  L  Rep-  632,  23  Am.  B.   R.   16. 

chaux    V.    Morris     (C.    C.    A.    5th  ig  c.       ■            r-     i  ■      ,r^    r^     ^ 

4'  Sturgiss   V.   Corbm    (C.   C.  A. 


Cir.),  121  Fed.  Rep.  482,  57  C.  C. 
A.  434. 


4th   Cir.),   141   Fed.  Rep.   1,  72  C. 

C.  A.  179,  15  Am.  B.'R,  543. 
-  B.  A.  1898,  Sec.  70b.  «  j„  ,,  b,„j,^j„_  ^gg  p^^   ^^^ 

'"  Schiller  V.  Hassmger  (C.  C.  A.      175,  14  Am.  B.  R.  481. 
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A  receiver  has  been  permitted,  to  sell  property  in  his  posses- 
sion under  an  order  of  court,^"  but  he  can  not  sell  property  of 
the  bankrupt  in  the  possession  of  a  person  claiming  to  own  it.^^ 

The  bankruptcy  court  may  allow  the  sale  to  proceed  in  the 
state  court  when  advantageous  to  the  estate,^^  but  usually  the 
state  court  should  turn  the  property  over  to  the  trustee.^^ 

§  566.    Order  for  sale. 

The.  trustee  has  wide  latitude  as  to  when  he  shall  proceed 
to  sell  under  an  order.  ^* 

Where  the  trustee  is  acting  under  an  order  of  sale,  he 
should  proceed  in  accordance  with  the  provision  of  the  order. 
Anything  which  he  may  do  in  conflict  with  or  in  violation 
of  such  order  is  null  and  void.  Under  an  order  to  sell  for 
the  highest  price  he  can  obtain,  he  must  accept  the  highest 
bid,  although  he  has  previously  agreed  to  sell  to  another 
person  for  a  certain  price,  and  to  wait  for  an  answer  for  a 
certain  time,  which  period  has  not  expired  at  the  time  of 
receiving  the  better  bid.^^ 

An  upset  price  need  not  be  inserted  in  the  order, ^^  and  the 
consideration  need  not  necessarily  be  paid  in  cash.®"^ 

=» /»V^  LeVay,  125  Fed.  Rep.  990,  ^^  In    re    Ryan,    No.    12182    Fed. 

11  Am.   B.  R.   114;   In  re  Becker,  Cas.,  s.c.  6  N.  B.  R.  235;  Sturgiss 

98  Fed.  Rep.  407,  3  Am.  B.  R.  412;  v.  Corbin   (C.  C.  A.  4th  Cir.),  141 

In  re  Fulton,  153  Fed.  Rep.  664,  18  Fed.   Rep.    1,   72   C.   C.   A.   179,   15 

Am.  B.  R.   591 ;   Ma.son  v.  Wolko-  Am.  B.  R.  543. 

wich   (C.  C.  A.  1st  Cir.),  150  Fed.  s«The  court   finds  no  limit  otli- 

Rep.'699,  80  C.  C.  A.  435,  17  Am.  erwise   than   the    law,    which    pro- 

B.  R.  709.  vides    that    the    sale    shall    not    be 

'1  Beach   v.   Macon   Grocery    Co.  made  for  less  than  75  per  cent,  of 

(C.  C-  A.  Sth  Cir.),  116  Fed.  Rep.  the  appraised  value,  except  with  the 

143,  S3  C.  C.  A.- 463,  8  Am.  B.  R.  approval  of  the  court.     Schuler  v. 

751,   125   Fed.   Rep.  513,   60   C.   C.  Hassinger  (C.  C.  A.  5th  Cir.),  177 

A.  557,  11  Am.  B.  R.  104.  Fed.  Rep.  119,  100  C.  C.  A.  539,  24 

=2  In  re  Sterlingworth  Ry.  Supply  Am,  B.  R.  184. 

.Co.,  165  Fed.  267,  21  Am.  B.  R.  342.  "The    fact    that    the    purchaser 

^3  Carpenter    Bros.   v.    O'Connor,  was  permitted  by  the  terms  of  the 

16  Ohio  Cir.  526,  9  Ohio  Cir.  Dec.  order  of  sale  to  turn  in,  in  payment 

201.  of    the    price    admitted    securities 

5*  Potter    V.    Martin,    122    Mich.  does  not  render  the  terms  of  sale 

542,  81    N.   W.   424.  unfair,  and  stifle  competition  on  the 
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An  order  of  sale  of  property  is  not  an  adjudication  of  its 
title. 58 

§  567.    Purchasers. 

As  a  general  rule,  any  person  may  bid  and  purchase  at  a 
public  or  private  sale  by  a  trustee. 

The  bankrupt  may  purchase  at  such  a  sale.^*  The  trustee,®" 
or  an  attorney  or  agent  of  the  trustee,^'  or  a  referee,®^  can  not 
purchase  at  such  a  sale;  but  if  the  trustee,  having  purchased, 
makes  improvements  he  is  entitled  to  be  reimbursed  their 
value.^^  An  appraiser  before  he  has  filed  his  appraisal,  may 
not  purchase  at  a  public  sale  ,of  the  bankrupt's  assets,  for  rea- 
sons of  public  policy  and  equity  and  because  under  the  express 
provisions  of  the  bankruptcy  act  the  appraisers  must  be  dis- 
interested. The  court  does  not  decide  whether  an  appraiser  is 
still  disqualified  to  purchase  after  he  has  filed  his  appraisal.* 

Holders  of  the  bonds  of  a  bankrupt  corporation,  secured 
by  a  mortgage,  which  'gives  them  the  right  to  use  such 
bonds  in  the  purchase  of  the  property  if  sold  at  judicial  sale, 
should  not  be  deprived  of  such  right  by  an  order  authorizing 
the  trustee  to  sell  the  property  free  from  liens,  so  long  as 
their  title  to  the  bonds  is  unimpeached.®* 

The  trustee  need  not  adjourn  a  sale  for  the  purpose  of 
giving  a  bidder  time  to  search  the  title."* 

ground    that    other    persons    were  ^o  In  re  Hawley,    117  Fed.   Rep. 

bound  to  pay  cash.    Schuler  v.  Has-  364,  9  Am.  B.  R.  61. 

singer  (C.  C.  A.  5th  Cir.),  177  Fed.  "i  Citizens  Bank  V.  Ober,  No.  2731 

Rep:  119,  100  C.  C.  A.  S39,  24  Am.  Fed.  Cas.,  1  Woods,  80. 

B.  R.  184.  «2  B.  A.  1898,  Sec.  396. 

58  Wilkins  V.  Tourtellott,  28  Kan.  "^^^  re  Hawley,    117  Fed.   Rep. 

589.  364,  9  Am.  B.  R.  61. 

^^Arnofd   V.    Leonard,    20    Miss.  *^'t    f  J""^^.'"    *     Oppenheim 

ocQ    CI,    1  T)  ti.        11/1   i^T    V        (^-  *-•■  ^-  2d  Cir.),  181  Fed.  Rep. 

258,    Shesler  v   Patton,    114  N.   Y.       -^n?    ino  r-    <-    a  o/i    a        d    td 

App.   Div.  846.    100   N.   Y.    Suppl.  f/g  '5^3  ^-  ^'  "^^  -'  ^'  ^"-  ^-  ^• 
286,  17  Am.  B.  R.  372  ;Hallyburton  ,1  j„  ,,  s,^t„„  F^„^,^  Co.,  136 

V.   Slagle,  130  N.  C.  482,  41    S.  E.  ped.  Rep.  697,  14  Am.  B.  R.  483. 
877  under  the  act  of  1867 ;  Trumbo  ot  Hills  v.  Alden,   No.  6507  Fed. 

V.  Fnlk,   103  Va.  73,  48  S.  E.  525.  Cas.,  s,  c.  2  Hask.  299. 
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Where  a  sale  is  fairly  made,  and  the  bids  are  understood 
by  the  bystanders  and  the  auctioneer,  it  will  be  a  valid  sale, 
although  the  trustee  is  present,  but,  in  consequence  of  his 
negligence  and  inattention,  fails  to  understand  the  terms 
thereof.  Such  a  purchaser  can  compel  a  transfer  of  prop- 
erty to  him  by  the  trustee,""  or  may  sue  in  trover  for  refusal 
to  deliver.^'' 

The  purchaser  is  also  bound  by  the  terms  of  the  sale,*® 
and  is  liable  for  a  loss  on  resale  caused  by  his  failure  to  carry 
out  the  terms  of  the  sale."^  An  allowance  for  shortage  made 
to  a  purchaser  in  one  case  does  not  control  the  terms  of  a  sale 
to  another  purchaser.'"' 

The  rights  in  the  deposit  money  paid  at  the  time  of  the 
sale  depend  on  the  terms  of  the  deposit.^^ 

The  purchaser  gets  only  what  is  specifically  sold,'^  includ- 
ing  sometimes   a   right   of   action   to   recover   the   property 


««Ives  V.  Treget,  29  Mich.  390; 
Russell  V.  Phelps,  42  Mich.  388; 
Voorheis  v.  Frisbie,  2S  Mich.  576, 
and  note  1  (annotated  ed.).  See 
also  as  to  right  of  purchase  at 
sale.  Sturgiss  v.  Corbin  (C.  C.  A. 
4th  Cir.),  141  Fed.  Rep,  1,  72 
C.  C.  A.  179,^15  Am.  B.  R.  543. 

«7I-ves  V.  Tregent,  29  Mich.  390. 

«8  Owens  V.  Bruce  (C.  C.  A.  4th 
Cir.),  109  Fed.  Rep.  72,  48  C.  C. 

A.  239,  6  Am.  B.  R.  322;  In  re 
Wylie  fC.  C.  A.  3d  Cir.),  153  Fed. 
Rep.  281,  82  C.  C.  A.  411,  18  Am. 

B.  R.  503,  affirming  In  re  W.  F. 
Fisher  &  Co.,  148  Fed.  907,  17  Am. 
B.  R.  404. 

68 /m  re  Jungmann  (C.  C.  A.  2d 
Cir.),  186  Fed.  Rep.  303,  109  C.  C. 
A.  — .  26  Am.  B.  R.  401;  Mason 
V.  Wolkowich  (C.  C.  A.  1st  Cir.), 
150  Fed.  Rep.  699,  80  C.  C.  A. 
435,  17  Am.  B.  R.  709;  In  re 
Dntmgoole,  140  Fed.  Rep.  208,  IS 
Am.  B.  R.  261. 


'»  Snyder  v.  Bougher,  214  Pa.  St. 
453,  16  Am.  B.  R.  792. 

'1  Where  a  sale  of  a  liquor  license 
is  held  and  a  deposit  made  of  $500 
to  be  forfeited  in  case  the  pur- 
chaser is  refused  a  transfer  of  the 
license  for  his  unfitness  and  the  li- 
cense is  refused  him  for  that  rea- 
son he  is  not  entitled  to  a  return 
of  the  deposit  made.  In  re  Comer 
&  Co.,  171' Fed.  Rep.  261,  22  Am. 
B.  R.  558.  A  "sale  subject  to  the 
transfer  of  license  by  Court  of 
Quarter  Sessions"  entitles  the  pur- 
chaser to  a  return  of  his  money 
on  refusal  of  transfer  of  his  li- 
cense. In  re  Miller,  171  Fed.  Rep. 
263,  22  Am.  B.  R.  759. 

"  Jetter  Brew.  Co.  v.  Scollan,  96 
N.  Y.  Supp;  274,  48  N.  Y.  Misc. 
546,  afifd.  100  N.  Y.  Suppl.  1122, 
IS  Am.  B.  R.  300,'  sale  of  prem- 
ises used  as  a  hotel  and  liquor 
store  does  not  include  an  agree- 
ment as  to  sale  of  beer. 
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sold/*  and  the  good  will  of  a  business.^^    The  purchaser  takes 
only  the  title  which  the  bankrupt  and  the  trustee  had.''* 

§  568.     Confirmation— Conveyance — Title. 

It  is  not  absolutely  necessary  that  a  sale  be  confirmed  by 
the  court,  but  all  real  and  personal  property  must,  when 
practicable,  be  sold,  subject  to  the  approval  of  the  court,®" 
which  approval  will  be  withheld  when  the  sale  was  not  open 


Where  a  bankrupt  bought  from 
his  trustee  a  claim  against  A.  this 
g'ves  him  no  right  to  bring  suit 
against  B.  as  undisclosed  principal 
of  A.  as  he  got  no  such  claim  from 
the  trustee.  Shesler  v.  Patton, 
114  N.  Y.  App.  Div.  846,  100  N.  Y. 
Suppl.  286,  17  Am.  B.  R.  372. 

'*  A  sale  by  a  trustee  of  personal 
property  passes  to  the  purchaser 
the  right  to  bring  suit  to  set  aside 
an  assignment  of  the  same  prop- 
erty by  the  bankrupt  claimed  to  be 
a  preference.  Bryan  v.  Madden, 
79  N.  Y.  App.  Div.  636,  80  N.  Y. 
Suppl.  1131  (affirming  38  Misc. 
638,  ,78  N.  Y.  Suppl.  220). 

A  sale  by  an  assignee  of  "all 
property  and  all  the  rights  of  a'c- 
tion  which  he  received  as  assignee" 
does  not  include  a  mere  right  to 
bring  an  action  to  set  aside  a  con- 
veyance as  fraudulent.  The  court 
holds  that  this  would  be  dangerous 
as  it  would  promote  litigation. 
McMaster  v.  Campbell,  41  Mich. 
513,  2  N.  W.  836. 

As  a  creditor  can  not  maintain 
a  bill  in  equity,  to  set  aside  a  fraud- 
ulent conveyance  in  Maine  without 
showing  possession,  a  purchaser  of 
land  from  the  trustee  which  the 
bankrupt  had"  fraudulently  con- 
veyed can  not  maintain  the  bill 
where  he  was  never  in  possession. 
The  court  does  not  decide  whether 


the  trustee  can  sell  estate  which 
had  previously  been  conveyed  with- 
out obtaining  an  adjudication  of  the 
fraud.  Annis  v.  Butterfield,  99  Me. 
181,  58  A.  898. 

''^  The  purchaser  may  advertise 
himself  as  "sviccessor"  to  the  bank- 
rupt where  he  buys  the  stock  in 
trade.  Freeman  v.  Freeman,  86  N. 
Y.  App.  Div.  110,  83  N.  Y.  Suppl. 
478. 

'■s  Jacob  V.  Kellogg,  56  Misc.  (N. 
Y.)  61,  107  N.  Y.  Suppl.  713,  in 
tenant's  fixtures;  Asheville  Supply 
&  Foundry  Co.  v.  Machin,  ISO  N. 
C.  738,  64  S.  E.  887. 

Where  the  first  taker  of  land 
under  a  will  was  alive  when  the 
second  taker  went  into  bankruptcy, 
his  assignee  had  no  title  as  the 
bankrupt  had  none  and  so  the  pur- 
chaser took  nothing.  Watson  v. 
Conrad,  38  W.  Va.  538,  18  S.  E.  744. 
In  re  Ketterer  Mfg.  Co.  162  Fed. 
583,  20  Am.  B.  R.  694,  purchaser 
of  lease  barred  by  right  to  apply 
rent  in  payment  of  taxes. 

8»B.  A.  1898,  Sec.  706;  In  re 
Shea  (C.  C.  A.  1st  Cir.),  126  Fed. 
Rep,  153,  61  C.  C.  A.  219,  11  Am. 
B.  R.  207,  the  court  said :  "We  do 
not  undertake  to  say  that  Sec.  70& 
requires  always  a  formal  approval. 
If  a  sale  is  made  and  silently  ac- 
quiesced in  for  a  considerable 
time,    or    if    the   proceeds    thereof 
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and  fair.*^  It  can  not  be  sold  otherwise  than  subject  to  the 
approval  of  the  court  for  less  than  seventy-five  per  centum  of 
its  appraised  value.^* 

Where  the  sale  has  been  confirmed  by  the  court  the  title 
to  the  property  is  conveyed  to  the  purchaser  by  the  trustee.^^ 
Where  the  property  is  sold  free  of  liens  the  purchaser  is  en- 
titled to  a  deed  to  the  property  released  and  discharged  of  all 
incumbrances  whatsoever,  including  taxes. ^*  Where  it  is 
sold  subject  to  liens,  only  the  title  to  the  bankrupt's  interest  is 
transferred,  and  the  rule  of  third  persons  claiming  adversely  is 
in  no  way  affected.^^  The  conveyance  of  real  estate  is  made 
by  deed,  which  should  recite  the  bankruptcy  proceedings,  the 
appointment  and  qualification  of  the  trustee  and  the  proceed- 
ings relating  to  the  sale  and  the  confirmation  by  the  court 
and  is  executed  by  the  trustee  as  other  deeds  in  the  state 
where  the  property  is  situated.^* 

A  court  of  bankruptcy  has  no  power  to  restrain  the  trustee 
from  making  a  deed  to  the  purchaser  or  to  compel  a  specific 
performance   of   an   alleged   contract   between  the   petitioner 

are    credited    in    the    trustee's    ac-  by    a    reorga.nized    corporation    to 

count,    and   the    account   is   passed,  take   over   the   assets.     In   re   Ket- 

either    may   be   held    to    meet    the  terer   Mfg.    Co.,    156    Fed.    719,    19 

requirements  of  th^  statute."  ^m.  B.  R.  638,  but  a  private  agree- 

Refusal  by  a  referee  to  approve  ^^^^   ^f   ^^^    auctioneer   with   the 

a    sale    is     refusal    by    the    court.  p^^^^^aser  to   raise   other  bids  will 


not  prevent  Confirmation. 


Davis  V.  Ii?es,  7S  Conn.  611,  54  A. 
922 

Where  the   sale  is  confirmed   on  "  B.  A.  1898,  Sec.  706. 

report  of  the   trustee   that  he  has  ^^  B.  A.  1898,  Sec.  70c. 

received  cash,  he  is  bound  to  pay  ^^/w    re    Keller,    109    Fed.    Rep. 

cash  to  the  creditors,  though  he  in  131,  6  Am.  B.  R.  351 ;  In  re  Prince 

fact  only  received  bank  books  which  &    Walter,    131    Fed.   Rep.   546,    12 

turned  out  to  be  worthless.     In  re  ^.^   -q   r  575 

Augusta  Pottery  Co.,  163  Fed.  Rep.  st  in  re   Muhlhauser    (C.   C.    A. 

1011,  21  Am.  B.  R.  64.    See  James  g^j^   q^)_    ^21    Fed.   Rep.  669,   57 

^.  Kay  (Tex.  1900),  59  S.  W.  295,  ^    ^_  ^    ^23,   10  Am.  B.  R.  235; 

under  the  act  of  1867,  a  sale  was  ^^^^^^  ^   .^.,^.^^^   ^^^  ^,    g    ^^ 
valid  though  not  reported  back  to 


49  L.  Ed,  256. 
88  For  form  c 
Rep.  856,  the  court  rejected  a  bid       see  Form  No.  165,  post. 


the   court   for   approval.  ,  ,     ,  ,     ,  . 

s3/„    re    Cornell    Co.,    186    Fed.  '^  for  form  of  deed  to  real  estate, 
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and  the  purchaser  relating  to  a  division  of  the  land  sold.^' 
A  controversy  between  third  persons  is  not  a  part  of  the 
bankruptcy  proceeding. 

§  569.    Setting  aside  a  sale. 

The  contest,  with  reference  to  the  vaHdity  of  the  sale,  is 
usually  made  at  the  time  of  the  application  to  the  court  to 
confirm  the  sale.  The  court  will  not  refuse  to  confirm  a 
sale  or  set  it  aside  after  it  has  been  confirmed  merely  because 
a  higher  bid  is  offered,®"  or  because  the  price  is  adequate.^^ 
There  must  be  circumstances  impeaching  the  validity  of  the 
sale  or  such  gross  inadequacy  as  to  shock  the  conscience.®^ 

The  court  of  bankruptcy  has  power,  in  its  discretion,  to 
set  aside  ^  sale  even  where  such  sale  has  been  consummated 
by  the  delivery  of  a  deed.®*  In  case  money  has  been  depos- 
ited or  paid,  it  should  be  ordered  to  be  refunded  by  the 
trustee.  Thus  a  sale  may  be  set  aside  on  the  ground  of 
fraud  or  collusion,®*  or  because  the  sale  is  illegal,  as  in  not 


*'  Henrie  v.  Henderson  (C.  C.  A. 
4th  Cir.),  145  Fed.  Rep.  316,  76 
C.  C.  A.  196,  16  Am.  B.  R.  617. 

9»  In  re  Ethier,  118  Fed.  Rep.  107, 
9  Am.  B.  R.  160;  In  re  Belden,  120 
Fed.  Rep.  524,  9  Am.  B.  R.  679; 
Sturgiss  V.  Corbin  (C.  C.  A.  4th 
Cir.),  141  Fed.  Rep.  1,  72  C.  C.  A. 
179,  15  Am.  B.  R.  543;  Matter  of 
Mitchell,  116  Fed.  Rep.  87,  15  Am. 

B.  R.  735. 

A  judicial  sale  will  not  be  set 
aside  because  a  slightly  higher  bid 
made  by  a  buyer  which  was  not 
accompanied  by  the  required  de- 
posit. In  re  Throckmorton  (C.  C. 
A.  6th  Cir.),  149  Fed.  145,  19  C. 

C.  A.  15,  17  Am.  B.  R.  856.  See 
Ex  parte  Klein  Bros.  (C.  C.  A.  1st 
Cir.),  126  Fed.  153," 61  C.  C.  A.  219, 
11  Am.  B.  R.  207  (1st  Cir.).  Re- 
sale properly  ordered  where  three 
times  the  former  bid  could  be  re- 
alized. 


'i/n  re  Thompson,  2  Am.  B.  R. 
216;  In  re  Shapiro,  J54  Fed.  673,  19 
Am.  B.  R.  125.  (Here  goods  ap- 
praised at  $5,000,  sold  for  $3,400. 
An  offer  to  pay  $3,800,  not  enough 
to   warrant    a  resale.) 

92  In  re  Ethier,  118  Fed.  Rep.  107, 
9  Am.  B.  R.  160;  Magann  v.  Segal 
(C.  C.  A.  6th  Cir.),  <^  Fed.  Rep. 
252,  34  C.  C.  A.  323 ;  In  re  Shapiro, 
154  Fed.  673,  19  Am.  B.  R.  125. 

93  In  re  Mott,  No.  9878  Fed.  Cas.. 
In  re  Stevenson,  6  Fed.  Rep.  710; 
In  re  Hyde,  6  Fed.  Tiep.  587;  Ex 
parte  Bryan,  No.  2061  Fed.  Cas., 
2  Hughes,  273. 

9*/m  re  Ethier,  118  Fed.  Rep.  107, 
9  Am.  B.  R.  160;./ji  re  Finlay, 
104  Fed.  Rep.  675,  3  Am.  B.  R. 
738;  In  re  Conant,  No.  3085  Fed. 
Cas.,  cited  In  re  King,  3  Fed.  Rep. 
842;  In  re  Hyde,  6  Fed.  Rep.  592; 
Clark  V.  Clark,  17  How.  315,  15 
L.  Ed.  77;  In  re  Stevenson,  6  Fed. 
Rep.   710. 
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selling  to  the  highest  bidder,^"  or  in  selling  to  an  appraiser,®'^ 
or  selling  property  unlawfully  in  the  possession  of  the  trustee,'* 
or  as  made  under  an  illegal  or  irregular  order,®'  or  without 
notice,^*"*  or  any  misconduct  on  the  part  of  the  trustee,^  and 
this  may  be  done,  although  the  purchaser  is  entirely  innocent 
and  although  the  sale  was  not  made  subject  to  the  order  of 
the  court.  ^  In  deciding  whether  or  not  a  sale  shall  be  set  aside, 
the  court  will  give  much  weight  to  objection  on  the  part  of 
the  cre:ditors.^ 

Under  the  present  statute  if  a  sale  is  made  for  less  than 
seventy-five  per  centum  of  the  appraised  value  it  would  seem 
to  be  sufficient  ground  for  setting  aside  the  sale,  irrespective 
of  whether  any  fraud  or  collusion  was  shown,  provided  it 
was  made  otherwise  than  subject  to  the  approval  of  the 
court.*  The  mere  nondelivery  of  a  deed  by  the  trustee  is 
not  sufficient  cause  for  setting  aside  a  sale,  otherwise  regular, 
and  ordering  a  resale.® 


But  see  Hills  v.  Alden,  No.  6S07 
Fed.  Cas.,  2  Hasck,  299,  as  to  what 
'is  not  evidence  of  fraud. 

The  fact  that  property  was  pur- 
chased at  a  sale  by  a  reorganiza- 
tion committee  does  not  make  the 
sale  collusive,  and  approval  of  a 
plan  which  looked  to  the  successful 
settlement  and  winding  up  of  the 
bankrupt  estate,  and  which  had  the 
consent  of  all  parties  interested,  was 
,  perfectly  proper.  Schuler  v.  Has- 
singer  (C.  C.  A.  Sth  Cir.),  177  Fed. 
Rep.  119,  100  C  C.  A.  539,  24 
Am.  B.  R.  184. 

96 /m  re  Ryan,  No.  12182  Fed. 
Cas.,  6  N.  B.  R.  235. 

=^/»  re  Frazin  &  Oppenheim 
(C.  C.  A.  2d  Cir.),  181  Fed.  Rep. 
307,  109  C.  C.  A.  — ,  24  Am.  B.  R. 
598,  903  (whether  or  not  the  price 
was  adequate). 

88  Davis  V.  R.  C.  Co.,  No.  3648 
Fed.  Cas.,  1  Woods,  661. 


89  Ex  parte  Bryan,  No.  2061  Fed. 
Cas.,  2  Hughes,  273;  In  re  Mott, 
No.  8978  Fed.  Cas. 

itt^Allgair  v.  Fisher  (C.  C.  A. 
3d  Cir.),  143  Fed.  962,  75  C.  C. 
A.  148,  16  Am.  B.  R.  278. 

1/m  re  Shea,  122  Fed.  Rep.  742, 

10  Am.  B.  R.  481;  petition  for  re- 
view dismissed  (C.  C.  A.  1st  Cir.), 
126  Fed.  Rep.  153,  61  C.  C.  A.  219, 

11  Am.  B.  R.  207;  In  re  Belden,  120 
Fed.  Rep.  524,  9  Am.   B.  R.  679. 

^In  re  Shea,  122  Fed.  Rep.  742, 
10  Am.  B.  R.  481.  Petition  for 
review  dismissed  (C.  C.  A.  1st 
Cir.),  126  Fed.  Rep.  153,  61  C.  C. 
A.  219,  11  Am.  B.  R.  207. 

» In  re  Belden,  120  Fed.  Rep.  524, 
9  Am.  B.  R.  679. 
'     *  B.  A.  1898,  Sec.  706. 
^  In    re    Finlay,    104    Fed.    Rep. 
675,  4  Am.  B.  R.  745. 
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A  sale  made  by  an  assignee  for  the  benefit  of  creditors  may 
he  set  aside  and  suit  brought  by  the  trustee  to  recover  property 
fraudulently  conveyed  which  was  used  in  purchasing  at 
assignee's  sale.'' 

§  570.     Costs  of  sale. 

The  expenses  of  a  sale  are  ordinarily  legitimate  costs  of 
administration,  and  should  be  paid  first,  out'  of  the  proceeds 
of  the  property  sold.'' 

Such  costs  are  left  by  statute  in  the  discretion  of  the  court,® 
and  questions  arising  in  relation  to  them  must  be  disposed  of 
upon  equitable  principles. 

Where  a  mortgage  is  apparently  fraudulent,  and  creditors 
have  endeavored  to  have  (it  declared  void,  such  creditors  are 
entitled  to  be  reimbursed  the  amount  of  their  reaspnable 
costs,  expenses  and  disbursements  in  the  proceedings  in  bank- 
ruptcy, including  the  sale  of  the  mortgaged  propferty,  from 
the  proceeds  of  such  sale.^° 

Where  a  secured  creditor  seeks  and  enjoys  the  aid  of  the 
bankruptcy  court  in  enforcing  and  releasing  his  lien,  he 
should  pay  the  costs  incurred  in. obtaining  this  aid.^^  But 
with  regard  to  the  costs  of  general  administration,  in  which 
he  has  no  concern,  and  in  which  he  can  have  no   interest 

8  In   re  King,   3   Fed.   Rep.   839.  gylvania.     In  re  Wendel,  152  Fed. 

See  also  Owens  v.  Bruce  (C.  C.  A.  672,  18  Am.  B.  R.  66S. 
4th  Cir.),  109  Fed.  Rep.  72,  48  C.  "  B.  A.   1898,  Sec.  2,  clause  18. 

C.  A.  239,  6  Am.  B.  R.  322.  -   ^".^m  r^ 'Dumont,   No.  4127  Fed. 

-  -tin  re  Sanderlin,   109  Fed.  Rep.  ^as.,  4  N.  B.  R.  17. 
857,  6  Am.   B.  R.  384,  affirmed  in  "^^  ''^  Utt  (C.  C.  A.  7th  Cir.), 

McNair  v.  Mclntyre  (C.  C.  A.  4th  ^°^  ^^<^-  ^^P-  ^54,  45  C.  C.  A.  32, 

Cir.),  113  Fed.  Rep.  11,3,  51  C.  C.  ^    ''^™-    ^-    ^-    ^83;    In   re   Alison 

A.   89,   7   Am.    B.   R.    638;   In   re  ^^''"'^  '^°\^^^  ^^^^  ^^^^  ^'  ^^ 

S.  D.  A.  Duncan,   148  Fed.  464,  2  ^™;   \^- IT' l\"  ^°^^  '?' 


Am.    B.    R.    321.      Claim    of    at- 


Fed.   Rep.   73,   5  Am.   B.   R.   731; 

McNair  v.  Mclntvre  (C  C.  A. 
torney  for  mortgagee  allowed  4th  Cir.),  113  Fed.  Rep.  113,  51 
under  stipulation  of  mortgage  on  c  C.  A.  89,  7  Am.  B.  R.  638; 
sale  by  the  trustee  in  bankruptcy  /„  re  Goldsmith,  118  Fed.  Rep'. 
of  the  mortgaged  property  in  Penn-      763,  9  Am.  B.  R.  419. 
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until   his   lien   is   either   satisfied   or   released,    it   would   be 
inequitable  to  require  him  to  bear  the  burden  of  them.^^ 

Creditors  who  have  failed  to  obtain  a  review  of  an  order 
directing  a  private  sale  of  the  bankrupt's  property  may  be 
required  to  pay  the  incidental  expenses  attending  the  sale.^^ 

§  571.    Unencumbered  property. 

Under  the  general  power  conferred  upon  the  court  and 
trustee,  such  parts  of  the  estate,  real  and  personal,  as  come 
into  the  possession  of  the  trustee  unencumbered  by  mortgage 
or  lien,  may  be  sold  by  the  trustee  under  the  direction  of  the 
court.  ^* 

The  trustee  may  be  authorized  to  compromise  or  sell 
and  assign,  in  such  manner  as  the  judge  or  referee  may 
order,  any  outstanding  claims  or  other  property  in  his  hands 
due  or  belonging  to  the  estate,  which  can  not  be  collected 
or  received  by  him  without  unreasonable  or  inconvenient 
delay  or  expense.^® 

The  trustee  may  apply  to  the  referee  for  permission  to 
sell  such  property  by  auction  or  at  private  sale.^®  In  the 
case  of  real  estate,  it  may  be  sold  in  lots  or  parcels  or  as  a 
whole,  as  the  referee  may  direct. 

In   re   Alison    Lumber    Co.,    137  ^^/m  re  Williams  Estate  (C.  C.  A. 

Fed.  Rep.  643,  648,   14  Am.   B.  R.  9th    Cir.),    156   Fed.    Rep.    932,    84 

78,  84.    After  referring  to  costs  in-  C.  C.  A.  434,  19  Am.  B.  R.  389;  In 

curred    in    the    state    court.    Judge  re  Hambright,  No.  5973  Fed.  Cas.,  ■ 

Speer    said:      "The    expenses    and  2    N.    B.    R.    498;    In    re    Daven- 

costs  of  the  bankruptcy  court  stand  port.  No.  3587  Fed:  Cas.,  3   N.  B. 

upon    a    superior    footing,    and,    if  R.  IT;  In  re  York,  No.  18138  Fed. 

there  is  not  sufficient  money  arismg  Cas.,  3  N.  B.  R.  661. 

from   the   sale   of  unpledged  prop-  ^^  In  re  Johnston,  No. .  7424  Fe"d. 

erty    to    pay    them,    it    seems    that  Cas.,  25  Pitts.  Leg.  J.  141. 

the    secured   creditors    should   con-  i*/ra  re  Goldsmith,  9  Am.  B.  R. 

tribute    ratably-   to    that    purpose.  419,    118    Fed.    Rep.    763;    In    re 

They   have  appeared   in  the   bank-  Matthews,    109,  Fed.    Rep.    603,    6 

ruptcy   court,    selected    it    as    their  Am.  B.  R.  96. 

forum,    availed    themselves    of   the  "  g    a.  1898,  Sec.  27;  Gen.  Ord. 

services  of  its  officers,  and  utilized  28.     Compare  R.  S.  Sees.  5061  and 

its  process  to   collect  their  claims.  5064. 

We  have  no  doubt  of  their  duty  to  i«  As  to  private  sales,   see  In  re 

contribute    to    pay    all    such    costs  Kirtland,    No.    7851    Fed.    Cas.,    10 

and  expenses.''  Blatch.    515 ;    In    re    Stevenson,    6 

Fed.  Rep.  710. 
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The  application  for  leave  to  sell  property  is  made  by  pe- 
tition.^'' The  petition  should  be  entitled  in  the  court  and 
cause  and  allege  that  it  would  be  for  the  benefit  of  the  estate 
that  certain  property,  describing  it,,  and  its  estimated  value, 
should  be  sold  by  auction  or  at  private  sale,  as  may  be  de- 
sired. In  case  it  is  desired  to  have  it  sold  at  private  sale, 
the  reasons  or  advantages  to  be  obtained  by  selling  at  private 
sale  should  be  set  forth  in  the  petition.  The  property  to  be 
sold,  either  at  auction  or  at  private  sale,  should  be  specifically 
described.  The  petition  should  conclude  with  a  prayer  that 
the  trustee  may  be  authorized  to  make  the  sale  by  auction 
or  at  private  sale,  as  may  be.  The  petition  is  dated  and 
signed  by  the  trustee  without  verification. 

The  referee,  as  soon  as  the  petition  is  filed,  should  give 
ten  daye'  notice  by  mail  to  the  creditors  of  the  bankrupt  of 
the  hearing  on  such  petition.  ^^  At  the  time  and  place  men- 
tioned in  the  notice'  a  hearing  is  had,  at  which  evidence  may 
be  introduced  and  counsel  heard  in  favor  of  the  petition  and 
in  opposition  thereto;  on  consideration  whereof  the  referee 
may  pass  an  order  that  the  trustee  be  authorized  to  sell  the 
property  as  prayed  in  the  petition,  or  may  refuse  to  grant 
such  leave  as  in  his  judgment  is  most  advantageous  to  the 
estate.  If  leave  for  sale  is  given,  the, referee  should  require 
the  trustee  to  keep  an  accurate  account  of  each  article  or  lot 
sold,  and  the  price  therefor  and  to  whom  sold,  and  that  an 
account  thereof  shall  be  filed  at  once  with  the  referee. 

§  572.    Encumbered  property. 

Where  property  of  the  bankrupt  is  in  the  possession  of  a 
mortgagee,  pledgee,  or  other  lienor,  the  trustee  can  not  sell 
it  without  the  consent  of  the  secured  creditor.  The  reason 
is  that  a  court  of  bankruptcy  has  no  power  to  bring  in  such 
person  as  a  party  to  the  bankruptcy  proceedings  or  an  inde- 
pendent suit,  unless  the  property  is  in  custodia  legis}^    The 

1' Official  Forms  Nos.  42  to  45;  "  pij-st    Nat.    Bank    v.    Title    & 

see  Forms  Nos.  72  to  84,  post.  Trust  Co.,  198  U.  S.  280,  49  L.  Ed. 

18  B.  A.  1898,  Sec.  S8a.  lOSl,  14  Am.  B.  R.  102. 
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court  of  bankruptcy,  however,  may  sell  the  property  with 
his  consent.  It  is  sometimes  convenient  and  to  the  advantage 
of  the  secured  creditor  and  the  estate  to  have  such  property 
administered  by  the  trustee.  The  secured  creditor  may 
voluntarily  appear  in  the  bankruptcy  proceedings.  Proving 
his  claim  as  a  secured  creditor  makes  him  a  party  to  th,e 
proceedings  in  bankruptcy  and  subjects  him  to  the  Order  of 
the  court.  But  unless  the  court  gets  jurisdiction  of  the 
person  or  the  property,  the  trustee  can  not  sell  it. 

Where  the  property  of  the  bankrupt  in  the  possession  of  the 
trustee  or  otherwise  in  custodia  legis  is  burdened  with  mort- 
gages, liens,  and  encumbrances,  several  courses  are  open, 
namely:  First,  the  trustee  may  elect  not  to  take  such  prop- 
erty. Second,  he  may  redeem  the  property  by  discharging 
the  encumbrances.  Third,  he  may  sell  the  bankrupt's  in- 
terest without  affecting  the  rights  of  secured  creditors  in 
the  property.  Fourth,  he  may  sell  the  property  free  from 
all  liens  whatsoever.  These  courses  are  considered  more  at 
length  in  the  next  few  sections. 

The  court  on  sale  will  determine  the  amounts  of  the 
liens,^"  even  where  mortgaged  and  unmortgaged  property 
is  sold  together  and  the  proceeds  mingled.^^ 

§  573.    Where  the  trustee  elects  not  to  take  encumbered  prop- 
erty. 

Where  property  comes  into  the  possession  of  the  trustee 
so  burdened  with  mortgages,  liens  and  encumbrances  that  the 
bankrupt's  equity  of  redemption  in  that  property  is  without 
value,  he  may  elect  not  to  take  it.^^  A  court  of  bankruptcy 
will  not  ordinarily  order  a  Gale  on  a  petition  by  the  trustee, 
where  the  encumbrances  equal  the  value  of  the  property.^* 

^ofn    re    Dana    (C.    C.    A.    ^th  23 /^  ^^  Goldsmith,  118  Fed.  Rep. 

Cir.),  167  Fed.  S29,  93  C.  C.  A.  238>  763,  9  Am.  B.  R.  419;  In  re  Shaef- 

21  Am.  B.  R.  683.  fer,  105  Fed.  Rep.  352,  5  Am.  B. 

21 /ra  re  Goldsmith,  168  Fed,  Rep.  R.  248;  In  re  Cogley,  107  Fed.  Rep. 

779,  21  Am.  B.  R.  845.  73,  5  Am.  B.  R.  731 ;  In  re  Gibbs, 

22  See  trustee  not  bound  to  take  '    109  Fed.  Rep.  627,  6  Am.  B.  R.  485 ; 

encumbered  interest,  Sec.  375,  ante,  In  re  Styer,  98  Fed.  Rep.  290,  3  Am. 

and  cases  cited  in  the  notes.  B.  R.  424. 
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It  is,  ■  however,  a  question  of  discretion.  The  court  may- 
order  the  property  turned  over  to  the  secured  creditor  or 
direct  it  to  be  sold  by  the  trustee.^* 


§  574.    Where  the  trustee  redeems  the  property  by  discharging 
encumbrances. 

Whenever  it  may  be  deemed  for  the  benefit  of  the  estate 
of  a  bankrupt  to  redeem  and  discharge  any  mortgage,  or 
other  pledge,  or  deposit,  or  lien,  upon  any  property,  real  or 
personal,  or  to  relieve  said  property  from  any  conditional 
contract,  and  to  tender  performance  of  the  conditions  thereof, 
or  to  compound  and  settle  any  debts  or  other  claims  due  or 
belonging  to  the  estate  of  the  bankrupt,  the  trustee,  or  the 
bankrupt,  or  any  creditor  who  has  proved  his  debt,  may 
file  his  petition  therefor;  and  thereupon  the  court  appoints  a 
suitable  time  and  place  for  the  hearing  thereof.  notic,e  of 
which  must  be  given  as  the  court  shall  direct,  so  that  all 
creditors  and  other  persons  interested  may  appear  and  show~ 
cause,  if  any  they  have,  why  an  order  should  not  be  passed 
by  the  court  upon  the  petition,  authorizing  such  act  on  the 
part  of  the  trustee.^^ 

The  value  of  securities  held  by  secured  creditors  is  deter- 
mined by  converting  the  same  into  money  according  to  the 
terms  of  the  agreement  pursuant  to  which  such  securities 
were  delivered  to  such  creditors,  or  by  such  creditors  and  the 
trustee,  by  agreement,  arbitration,  compromise,  or  litigation, 
as  the  court  may  direct.  ^^ 

^*  Equitable  Loan  &  Security  Co.  power,  but  of  discretion ;  and  while, 
V.  Moss  &  Co.  (C.  C.  A.  5th  Cir.),  ordinarily,  the  latter  will  not  be 
125  Fed.  Rep.  609,  60  C.  C.  A.  345,  exercised  in  favor  of  a  sale  where 
11  Am.  B.  R.  Ill;  In  re  Union  the  incumbrances  equal  the  value 
Trust  Co.  (C.  C.  A.  1st  Cir.),  122  of  the  property,  yet  there  are  con- 
Fed.  Rep.  937,  59  C.  C.  A.  461,  9  siderations  in  the  present  instance 
Am.  B.  R.  767.  which  seem  to  make  it  advisable.'' 

In  re   Keet,   128  Fed.   Rep.   651,  ^  Gen.  Ord.  28. 

11  Am.  B.  R.   117,  the  court  said:  =6  b.  A.  1898,  Sec.  S7h. 
"It   is   not,   therefore,   a   matter   of 
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The  application  for  redemption  of  property  from  a  lien  is 
made  by  petition,  which  should  be  in  the  form  prescribed.^^ 
The  petition  should  be  entitled  in  the  court  and  cause.  It 
should  represent  that  certain  portions  of  the  bankrupt's  estate, 
describing  the  property  and  its  estimated  value,  are  subject  to  a 
mortgage  or  other  lien,  setting  forth  or  describing  the  mort- 
gage or  lien;  and  contain  an  allegation  that  it  is  for  the 
benefit  of  the  estate  that  such  property  should  be  redeemed 
and  discharged  of  the  lien.  The  petition  concludes  with  a 
prayer  that  the  trustee  may  be  empowered  to  pay  out  of  the 
assets  of  the  estate  in  his  hands  the  amount  of  the  lien  in 
order  to  redeem  the  property.  The  petition  is  dated  and 
signed  by  the  trustee,  bankrupt,  or  creditor,^^  without  verifi- 
cation. 

The  petition  is  re^ilarly  presented  to  the  referee,  who  is 
required  to  give  ten  days'  notice  of  the  date  of  the  hearing 
to  the  creditors  of  the  bankrupt.^^  At  the  hearing,  evidence 
may  be  introduced  'and  counsel  heard  in  favor  of  .the  petition 
and  in  opposition  thereto.  In  consideration  thereof,  the 
referee  may  authorize  the  trustee  to  make  such  payment  and 
redeem  the  property.  If  it  appears  to  the  referee  that  it  is 
not  for  the  advantage  of  the  estate  to  redeem  such  property 
he  may  decline  to  grant  the  request  to  redeem  the  property. 

§  575.    Where  the  trustee  sells  subject  to  liens. 

The  trustee  may  be  authorized  by  the  judge  or  referee  ^° 
to  sell  the  interest  of  the  bankrupt  in  any  encumbered  prop- 
erty in  his  possession  as  part  of  the  estate  without  afifecting 
the  rights  of  the  secured  creditor  to  enforce  his  lien  against 
the  property.^^     In  this  respect  the  trustee  acts  only  in  the 

2''  Official  Form  No.  43 ;  see  Form  so  /„  ^g  Fisher  &   Co.,  135  Fed. 

No.  73,  post;  Gen.  Ord.  28.  Rep.  223,  14  Am.  B.  R.  366;  In  re 

28  Gen.  Ord.  28.  Gerry,  112  Fed.  Rep.  9S8,  7  Am.  B. 

28  B.   A.    1898,    Sec.   S8o;   In   re  R.  459. 

Matthews,  109  Fed.  Rep.  603,  6  Am.  ^i  /„  re  Gerry,  112  Fed.  Rep.  958, 

B.  R.  96.  7  Am.  B.  R.  459 ;  Cramer  v.  Wilson, 

195  U.  S.  408,  49  L.  Ed.  256;  In  re 
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interests  of  the  general  creditors.  It  is  no  part  of  his  duty  to 
make  such  an  application  unless  he  believes  the  sale  will 
create  a  larger  fund  for  distribution  among  the  unsecured 
creditors.  He  should  not  make  an  application  for  the  sale 
of  property  which  has  no  market  value!,  or  one  that  is  clearly 
less  than  the  debt  secured  by  the  lien.^^ 

An  application  for  the  sale  of  such  property,  subject  to  a 
Hen,  is  made  by  petition,  which  should  be  in  the  prescribed 
form,^^  and  if  no  mention  of  liens  is  made,  it  will  be  taken 
to  be  a  sale  subject  to  Hens.'^ 

The  petition  should  be  entitled  in  the  court  and  cause.  It 
should  describe  the  estate,  or  property  to  be  sold,  and  its 
estimated,  value.  It  should  set  forth  or  describe  the  mort- 
gage or  other  lien  upon  the  property.  It  should  contain  an 
allegation  that  the  sale  would  be  for  the  benefit  of,  the  estate 
and  that  the  property  should  be  sold.  It  should  conclude 
with  a  prayer  that  he  may  be  authorized  to  make  the  sale 
of  such  property  subject  to  the  encumbrances  thereon.  The 
petition  should  be  signed  by  the  trustee,  but  need  not  be 
verified.     The  petition  is  presented  to  the  referee. 

The  referee  should  give  ten  days'  notice  of  the  date  of  the 
hearing  of  the  petition  for  such  sale  by  mail  to  the  creditors 
of  the  bankrupt.^^  A  hearing  is  had  at  the  time  and  place 
named  in  the  notice,  at  which  arguments  may  be  heard  in 
favor  and  in  opposition  to  the  petition  and  evidence  intro- 
duced, upon  consideration  of  which  the  referee  may  order 
the  property  sold  at  auction  or  at  private  sale,  and  require 
the  trustee  to  keep  an  accui;ate  account  of  the  property  sold, 

Muhlhauser  (C.  C.  A.  6th  Cir.),  121  =3  Official  Form  No.  44;  see  Form' 

Fed.  Rep.  669,  57  C.  C.  A.  423,  10  No.  11,  post;  In  re  Fisher  &  Co., 

Am.  B.  R.  236.  135  Fed.  Rep.   223,   14  Am.  B.  R. 

32  In  re  Cogley,  107  Fed.  Rep.  73,  366. 

S  Am.  B.  R.  731 ;  In  re  Goldsmith,  ^4  /„    ^e    piattesville,    147    Fed. 

118   Fed.    Rep.   763,   9   Am.    ]?.   R.  828,   17  Am.   B.  R.  291;  Ex  parte 

419;  In  re  Shaeffer,  105  Fed.  Rep.  City  of  Anderson,  82  S.  C.  131,  63 

352,  5  Am.  B.  R.  248;  In  re  Gibbs,  S.  E.  354,  62  S.  E.  513. 

109   Fed.   Rep.   627,   6   Am.    B.   R.  »»  B.  A.  1898,  Sec.  58o. 
485;  In  re  Styer,  98  Fed.  Rep.  290, 
3  Am.  B.  R.  424. 
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the  price  given  therefor,  to  whom  sold,  and  file  the  account 
thereof , at  once  with  the  referee.  If  it  appears  to  the  referee 
that  nothing  is  to  be  gained  by  the  sale  he  may  refuse  to 
grant  the  prayer  of  the  petition. 

§  576.    Where  trustee  sells  free  of  liens. 

The  trustee  may  also  apply  for  leave  to  sell  encumbered 
property  free  from  all  encumbrances.*?  He  may  sell  it  free 
of  a  wife's  inchoate  right  of  dower  with  her  consent.*'^ 

The  application  for  such  a  sale  is  made  by  a  petition  sub- 
stantially like  that  prescribed  in  Form  No.  44  for  a  sale  sub- 
ject to  encumbrances,  except  that  the  prayer  should  be  that 
he  may  be  authorized  to  sell  such  property  free  from  all 
encumbrances.  The  application  is  regularly  made  to  the 
referee  for  leave  to  sell  free  of  liens.'^     The  trustee  can  not 


^^  In  re  Granite  City  Bank  (C. 
C.  A.  8th  Cir.),  137  Fed.  Rep.  818, 
70  C.  C  A.  316,  14  Am.  B.  R.  404; 
In  re  Unioh  Trust  Co.  (C.  C.  A. 
1st  Cir.),  122  Fed.  Rep.  937,  59 
C.  C.  A.  461,  9  Am.  B.  R.  967; 
In  re  McMahon  (C.  C.  A.  6th 
Cir.),  147  Fed.  Rep.  685,  77.  C.  C. 

A.  668,  17  Am.  B.  R.  530;  In  re 
Matthews,  109  Fed.  Rep.  603,  6  Am. 

B.  R.  96;  In  re  Goldsmith,  118 
Fed.  Rep.  763,  9  Am.  B.  R.  419; 
In  r-e  Rosenberg,  116  Fed.  Rep.  402, 

8  Am.  B.  R,  624;  Chauncey  v.  Dyke 
Bros.  (C.  C.  A.  8th  Cir.),  119  Fed. 
Rep.  1,  55  C.  C.  A.  579,  9  Am.  B. 

,R.  444;   Carroll  Co.  v.  Young   (C. 

C.  A.  3d  Cir.),  119  Fed.  Rep.  576, 
56  C.  C.  A.  380,  9  Am.  B.  R. 
643;  In  re  Sanborn,  96  Fed.  Rep. 
551,  3  Am.  B.  R.  54;  In  re  Water- 
loo Organ  Co.,  118  Fed.  Rep.  904, 

9  Am.  B.  R.  427;  In  re  Keet,  128 
Fed.  Rep.  651,  11  Am.  B.  R.  117; 
Blair  V.  Carter,  78  Va.  621  (under 
the  act  of  1867). 

^^  In  Savage  v.  Savage  (C.  C.  A. 
4th   Cir.),    141   Fed.   Rep.   346,    72 


C.  C.  A.  494,  15  Am.  B.  R.  599,  the 
court  said :  "It  is  nearly  always 
desirable,  in  making  sale  of  a  bank- 
rupt's real  estate,  if  the  wife  will 
consent,  to  sell  free  from  hqf  in- 
choate right  of  dower,  and  to  com- 
pensate her  by  a  fair  allowance  out 
of  the  proceeds  for  her  release  of 
that  right.  .It  is  common  practice 
to  do  so  when  it  is  possible,  and 
we  think  the  practice  is  to  be  ap- 
proved, as  it  gives  the  purchaser 
an  unincumbered  title,  and  ordi- 
narily results  in  advantage  to  cred- 
itors by  obtaining  a  better  price 
for  a  clear  title  than  can  be  ob- 
tained for  property  the  title  to 
which  is  clouded  by  such  a  pos- 
sible incumbrance."  See  also  In  re 
Keet,  128  Fed.  Rep.  651,  11  Am. 
B.  R.  117. 

38 /«  re  Fisher  &  Co.,  135  Fed. 
Rep.  223,  14  Am.  B.  R.  366;  In  re 
Matthews,  109  Fed.  Rep.  603,  6  Am. 
B.  R.  96;  In  re  Goldsmith,  118 
Fed.  Rep.  763,  9  Am.  B.  R.  419; 
In  re  Rosenberg,  116  Fed..  Rep.  402, 
8  Am.  B.  R.  624. 


1096 


LAW    AND    PROCEEDINGS    IN    BANKRUPTCY. 


SO  sell  without  an  order  of  court,^^  which  should  be  granted 
when  for  the  best  interest  of  the  estate,*"  and  when  not 
prejudicial  to  the  lienors/^  and  may  be  given  before  de- 
termining the  validity  or  amount  of  the  liens.*^ 

A  ten  days'  notice  should  be  given  the  general  creditors.*^ 
The  rights,  of  the  secured  creditors  being  affected  by  the  sale, 
they  must  likewise  have  notice  to  appear  and  protect  their 
interests.**  The  notice  prescribed  by  section  58a  of  the  bank- 
rupt act  is.  sufficient  to  bring  in  secured  creditors.*®  This  notice 
may  be  served  personally  on  the  creditor  and  proof  of  such 
service  made  by  affidavit.  The  record  must  show  affirmatively 
that  every  creditor  whose  lien  will  be  discharged  by  the  sale 
has  received  notice  of  the  application  to  sell.*'^  A  general 
statement  by  the  referee  that  such  notice  "was  given  to  each 
and  every  creditor  and  lien  creditor"  is  not  sufficient. 

The  trustee  may  be  directed  to  sell  such  propej'ty  at  public 
auction  or  at  private  sale.  When  the  sale  is  made,  the  lien 
is  transferred  to  the  fund  in  court.** 


33  Boulware  v.  Hartsook,  83  Va. 
679,  3  S.  E.  289. 

*"  In  re  United  States  Graphite 
Co.,  161  Fed.  Rep.  583,  20  Am.  B.  R. 
573,  to  avoid  dismembering  property. 

"  In  re  Alden,  16  .Am.  B.  R.  362 
(Referee). 

*2/„  re  Littlefield  (C.  C.  A.  1st 
Cir.),  ISS  F.  838,  84  C.  C.  A.  72,. 
19  Am.  B.  R.  18. 

«  B.  A.  1898,  Sec.  S8o. 

**/»  re  Plattesville  Foundry  & 
Machine  Co.,  147  Fed.  Rep.  828 ;/» 
re  Sanborn,  96  Fed.  Rep.  551,  3  Am. 
B.  R.  54;  In  re  Goldsmith,  118  Fed. 
Rep.  763,  9  Am.  B.  R.  419;  Ray 
V.  Norseworthy,  23  Wall.  128,  23 
L.  Ed.  116;  Houston  v.  City  Bank, 
6  How.  486,  12  L.  Ed.  526;  Fowler 
V.  Hart,  13  How.  373,  14  L.  Ed.  186. 
United  Sheet  &  Tin  Plate  Co.  v. 
Hess  (C.  C.  A.  6th  Cir.),  159  Fed. 
889,  87  C.  C.  A.  69,  20  A.  B.  R. 


254;  In  re  Kohl-Hepp  Brick  Co. 
(C.  C.  A.  2d  Cir.),  176  Fed.  340, 
100  C.  C.  A.  269,  23  Am.  B.  R.  822; 
Blood  V.  Munn,  155  Cal.  228  100  P. 
694. 

If  a  mortgagee  was  present  at  the 
trustee's  sale  and  bid  at  \\  he  is 
estopped  from  claiming  that  he -had 
no  notice  of  the  sale,  and  if  he 
failed  to  object  to  the  sale  and  ask 
a  separation,  he  lost  his  lien.  In  re 
Ckldwell,  178  Fed.  Rep.  Ill,  24  Am. 

B.  R.  495. 

*^/m  re   Granite   City   Bank    (C. 

C.  A.  8th  Cir.),  137  Fed.  Rep.  818, 
70  C.  C.  A.  316,  14  Am.  B.  R.  404; 
In  re  Wilka,  131  Fed.  Rep.  1004, 
12  Am.  B.  R.  727. 

*''  In  re  Saxton  Furnace  Co.,  1 36 
Fed.  Rep.  697,  14  Am.  B.  R.  483. 

*8  In  re  Kohl-Hepp  Brick  Co.  (C. 
C.  A.  2d  Cir.),  176  Fed.  Rep.  340, 
100  C.  C.  A.  269,  23  Am.  B.  R.  822; 
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The  bankruptcy  court  having  sold  the  property  free  from 
liens  and  the  liens  having  attached  to  the  funds  in  the  court's 
custody,  the  bankruptcy  court  will  decide  the  rights  of  the 
different  lien  claimants,*®  and  may  call  the  claimants  in  by 
either  notice  or  rule  to  show  cause.^"  The  mortgages  and 
other  liens  must  be  paid  out  of  the  fund  obtained  from  the 
sale  before  it  is  applied  to  the  payment  of  other  debts,  even 
the  debts  which  are  given  priority  by  the  statute. ^^ 


In  re  Worland,  92  Fed.  Rep. 
893,  1  Am.  B.  R.  450;  In  re  Pittel- 
kow,  92  Fed.  Rep.  901,  1  Am.  B. 
R.  472;  Southern  L.  &  T.  Co.  v. 
Benbow,  96  Fed.  Rep.  514,  3  Am.  B. 
R.  9;  /»  re  Granite  City  Bank  (C. 
C.  A.  8th  Cir.),  137  Fed.  Rep.  818, 
70  C.  C.  A.  316,  14  Am.  B.  R.  404; 
Carroll  &  Bros.  Co.  v.  Young  (C. 
C.  A.  3d  Cir.),  119  Fed:  Rep.  576, 
56  C.  C.  A.  380,  9  Am.  B.  R.  643. 

In  First  National  Bank  v.  Trust 
Co.,  198  U.  S.  291,  49  L.  Ed.  1051, 
14  Am.  B.  R.  102,  the  supreme 
court  said :  "The  sale  in  the  circum- 
stances did  not  change  the  situation. 
The  proceeds  stood  in  place  of 
the  property  and  the  order  return- 
ing the  proceeds  was  equivalent  to 
an  order  returniiig  the  property. 
This  was  proper  to  do,  whether  the 
court  had  held  that  it  lacked  juris- 
diction, or  ruled  in  favor  of  pe- 
titioners on  the  merits." 

*s  Whitney  v.  Wenman,  198  U.  S. 
539,  49  L.'  Ed.  1157,  14  Am.  B.  R. 
45;  In  re  Waterloo  Organ  Co.,  118 
Fed.  Rep.  904,  9  Am.  B.  R.  427; 
Chauncey  v.  Dyke  Bnos.  (C.  C.  A. 
8th  Cir.),  119  Fed.  Rep.  1,  55  C. 
C.  A.  579,  9  Aiii.  B.  R.  444;  In  re 
Byrne,  97  Fed.  Rep.  762,  3  Am. 
B.  R.  268;  In  re  Miners'  Brewing 
Co.,  162  Fed.  Rep.  327,  20  Am. 
B.  R.  717. 

In  re  Rochford  (C.  C.  A.  8th 
Cir.),  124  Fed.  Rep.  182,  59  C.  C. 


A.  388,  10  Am.  B.  R.  608^the  court 
said :  "The  only  question  here  pre- 
sented is  whether  or  not  the  ref- 
eree and  the  court  had  jurisdiction 
to  determine  the  validity  of  the 
claim  of  the  mortgagee  to  the 
property  or  its  proceeds.  The 
sale  was  valid.  The  court  lawfully 
acquired  and  rightfully  held  the  cus- 
tody of  the  property.  The  conver- 
sion of  it  into  money  by  the  sale 
was  a  rightful  proceeding  in  bank- 
ruptcy. The  issue  of  the  notice 
to  the  mortgagee  to  present  his 
claim  to  the  court  and  the  adjudica- 
tion of  it  were  far  within  the  juris- 
diction of  the  referee  and  of  the 
court  below."  % 

^oin  re  Rochford  (C.  C.  A.  8th 
Cir.),  124  Fed.  Rep.  182,  59  C.  C. 
A.  388,  10  Am.  B."  R.  608. 

^^  In  re  Prince  and  Walter,  131 
Fed.  Rep.  546,  12  Am.  B.  R.  675; 
In  re  Frick,  1  Am.  B.  R.  719;  In 
re  McConnell,  No.  8712  Fed.  Cas., 
9  N.  B.  R.  387 ;  but  see  In  re  Tebo, 
101  Fed.  Rep.  419,  4  Am.  B.  R.  235 ; 
see  also  post.  Sec.  594. 

In  re  Vogt,  163  Fed.  Rep.  551,  20 
Am.  B.  R.  457.  (Where  chattel 
mortgage  property  is  sold  free  from 
liens  a  motion  by  the  trustee  to  have 
the  funds  turned  over  to  him  must 
be  denied  until  the.  rights  of  the 
mortgagee  to  the  same  have  been 
adjudicated.  Funds  still  held  by 
receiver  in  bankruptcy.) 
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The  liens  may  take  priority  over  the  expenses  of  the  sale 
itself  where  the  lienors  have  in  no  way  assented  to  the  sale.^^ 

The  court  has  said  in  a  recent  case:  "A  court  of  bank- 
ruptcy shoiild  not  assume  charge  of  encumbered  property  and 
liquidate  the  liens  on  it,  unless  there  are  reasonable  grounds 
for  believing  some  advantage  will  accrue  to  the  bankrupt's 
estate.  If  the  validity  of  the  liens  is  unquestioned,  and  their 
amount  is  such  that  there  is  probably  no  excess  of  value  in 
the  property,  it  should  be  surrendered  to  the  lienholders  or 
others  entitled,  unless  some  other  reason  appears  for  retain- 
ing control.  A  court  of  bankruptcy  is  not  a  court  of  general 
jurisdiction  for  .the  adjudication  of  controversies  or  the  ad- 
ministration of  assets  in  which  the  bankrupt's  estate  is  in 
nowise  interested.  If,  however,  cognizance  is  taken,  it 
should  be  assumed  some  benefit  or'  advantage  was  expected 
to  accrue  to  the  general  creditors,  and  if  it  results  otherwise 
it  is  equitable  to  make  the  general  estate  bear  the  cost  of  the 
proceeding.  Here  the  proceeds  of  the  sale  did  not  equal  the 
admitted  encumbrance,  and  the  deficiency  should  not  be 
further  increased  by  deducting  the  commissions  of  the  offi- 
cers, if  there  is  a  general  estate  against  which  they  can  be 
charged."  ^* 

It  is  nor  necessary  for  the  lien  claimant  to  prove  his  claims 
before  he  can  subject  the  property  or  its  proceeds  to  his 
debt,^^  nor  is  it  necessary  for  him  in  any  way  to  object  to 
the  sale'  if  his  proportional  share  of  the  proceeds  can  be  de- 
termined.^" 

"/ra  re  Allert,  173  Fed.  Rep.  691,  ^^  In  re  Harralson  (C.C.  A.  8th 

23  Am.   B.   R.    101.     See  however      Cir.),  179  Fed.  Rep.  490,"  103  C.  C. 
McNair  v.  Mclntyre  (G.  C.  A.  4th      a.  70,  24  Am.  B.  R   715 
Cir.),   113  Fed.  Rep.  113,  51  C.  C.  55 /„  ,,  Goldsmith,  118  Fed.  Rep. 

A.  89  7  Am  B.  R.  638,  affirming  753^  9  ^^  ^  j^  4ig_.  ^^  ^^  q^^^^^ 
In  re  Sanderhn^  1(B  Feci  Rep.  857,       ^  ^  ^   ^^^  ^^ 

6  Am.  B.  R.  384;  In  re  Utt  (C.  C.       ,,   .    S        qaa    aq  n    r-     s.     7ni    « 
A.  7th  Cir.),  105  Fed.  Rep.  754,  45      ^"<^-  ^"P"  ^^'  ^^  C  C.  A.  703,  6 
C.  C.  A.  32,  5  Am.  B.  R.  383.    Cf.      ''^'^-  ^-  ^-  '^^^■ 
Sec.    599,   supra,   where   it  appears  ^°  Carroll  Co.  v.  Young  (C.  C.  A. 

that  the  expenses  of  preservng  3d  Cir.),  119  Fed.  R?p.  576,  56 
property  may  take  precedence  over  C.  C.  A.  380,  9  Am.  B.  R.  643. 
liens.  See  also  Keyser  v.  Wessel   (C.  C. 


HOW   TO    REDUCE   THE   ESTATE   TO    MONEY.  1099 

Where  the  entire  property  is  sold  without  any  objection 
from  a  creditor  who  has  a  lien  on  a  portion  of  it,  he  can 
not  enforce  his  lien  against  the  proceeds;  he  should  make  his 
claim  before  the  sale  and  have  the  goods  on  which  he  has  a 
.lien  sold  separately.^''  The  purchaser  should  be  protected 
from  being  forced  to  pay  taxes  which  though  not  yet  levied 
have  become  a  lien  at  the  time  of  the  sale.^^  Where  the  lien 
claimant  is  the  purchaser,  if  the  amount  and  validity  of  his 
lien  is  unquestioned,  he  should  be  allowed  to  deduct  it  from 
the  purchase  price;  if  the  lien  is  doubtful  he  should  pay  the 
difference  between  the  amount  of  the  lien  as  claimed  and  the 
purchase  and  give  the  trustee  an  undertaking  to  pay  the 
balance   if  jt  is  decided  against  him.^® 

Where  a  secured  creditor  has  received  money  on  his  claim 
by  order  of  the  referee,  he  is  entitled  to  retain  it  until  the 
order  is  vacated  by  a  direct  proceeding  for  that  purpose.^" 

§  577.     Trustee's  right  to  sell  pledge. 

The  trustee  may  sell  the  interest  of  the  bankrupt  .in-  the 
property  pledged  by  direction  of  the  court  without  making 
the  pledgee  a  party.®  ^  In  such  case  the  property  is  conveyed 
subject  to  the  claim  of  the  pledgee; 

The  trustee  may,  ui:ider  order  of  court,  sell  the  property 
free  from  the  lien  of  the  pledgee.  The  trustee  can  not 
compel  a  sale  of  this  character  without  the  consent  of  the 
pledgee,  because  the  propeily  is  in  the  possession  of  the 
pledgee  and  the  statute  does  not  provide  for  bringing  in 
parties  to  detei-mine  controversies  of  this  kind,  where  the 
property  is  not  in  the  custody  of  the  court.     The  pledgee 

A.  3d  Cir.),   128  Fed.  Rep.  281,  62  6  Am.    B.    R.   3S1.     See   Sec.   S89, 

C.  C.  A.  650,  12  Am.  B.  R.  126.  post. 

^''In  re  Klapholz,  113  Fed.   Rep.  69 /„  ^e  Waterloo  Organ  Co.,  118 

1002,  7  Am.  B.  R.  703 ;  In  re  Gerry,  Fed.  Rep.  904,  9  Am.  B.  R.  427. 

112   Fed.   Rep.    958,    7   Am.    B.    R,  <>°  In    re    Wilkesbarre    Furniture 

459;   Keyser  v.   Wessel    (C.   C.   A.  Mfg.    Co.,    130   Fed.    Rep.    796,    12 

3d    Cir.),    128   Fed.    Rep.    281,    62  Am.  B.  R.  472. 

C.  C  A.  650,  12  Am.  B.  R.  126.  «i  Yeatman  v.  Savings  Institution, 

«8  7n  re  Keller,  109  Fed.  Rep.  131,  95  U.  S.  764,  768;  24  L.  Ed.  589. 
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may  consent.  In  that  case  proceedings  to  sell  property  may 
be  instituted  by  a  petition  by  the  trustee  for  leave  to  sell  the 
pledge  at  private  or  public  sale,  the  pledgee  consenting.  The 
fund  will  stand  for  the  property.  A  rule  to  show  cause  why 
the  sale  should  not  be  had  is  issued  by  the  court  to  the 
creditors,  giving  them  ten  days'  notice  of  the  hearing.  An 
order  directing  the  trustee  to  make  such  sale  is  then  entered 
and  the  sale  made  by  the  trustee  co-operating  with  the 
pledgee.  The  sale  is  then '  confirmed  by  the  court  and  the 
money  distributed  as  in  other  cases. 

The  pledgee  may  proceed  upon  default  to  sell  the  pledge 
in  the  usual  way,  although  the  pledgor  may  have  been  ad- 
judged a  bankrupt,*^  and  the  court  will  not  interfere  with  a 
pledgee  selHng  a  thing  pledged,  under  the  power  of  sale 
given  by  the  terms  of  his  contract,  when  there  is-  no  claim 
that  such  power  is  exercised  in  a  fraudulent  or  oppressive 
manner.^*  Notice  of  such  sale  should  ordinarily  be  given 
to  the  trustee,  provided  he  has  been  appointed  before  the 
sale.  The  pledgee  may  rely  wholly  upon  his  security  and 
refuse  to  prove  his  claim  in  the  bankruptcy  court.  In  such  a 
case  he  loses  only  the  privilege  in  participating  in  the  dis- 
tribution of  the  bankrupt's  estate.  He  may  surrender  his 
preference  and  prove  his  claim  as  an  unsecured  creditor.^* 

§  578.    Lien  o  fsecured  creditor. 

Where  the  property  is  sold  subject  to  liens,  the  purchaser 
takes  only  the  bankrupt's  interest  in  the  property,  whatever 
that  may  be,  and  the  secured  creditor's  lien  on  the  property 
is  preserved.®^     Where  it  is  sold  free  of  liens,  the  secured 

62Hiscock   V.    Varick   Bank,    206  762,  S  Am.  B.  R.  220;  In  re  Mer- 

U.  S.  28,  51  L.  Ed.  945,  18  Am.  B.  tens   (C.  C.  A.  2d  Cir.),  144  Fed. 

R.  1.    Jerome  v.  McCarter,  94  U.  S.  Rep.  818,  75  C.  C.  A.  548,  15  Am. 

734,  27  L.  Ed.  136;  In  re  Browne,  B.  R.  362;  reversing  134  Fed.  Rep. 

104  Fed.   Rep.   762,   5   Am.   B.   R.  101,  14  Am.  B.  R.  226. 

220;  In  re  Mertens   (C.   C.  A.   2d  «*B.  A.  1898,  Sec.  57^. 

Cir.) ,144  Fed.  Rep.  819,  75  C.  C.  's  Cramer  v.  Wilson,   195   U.   S. 

A.  548,  15  Am.  B.  R.  362.  408,  49  L.   Ed.   256;   In  re  Muhl- 

«3Hiscock   V.   Varick    Bank,    206  hauser    (C.    C.    A.    6th    Cir.),    121 

U.  S.  28,  51  L.  Ed.  945,  18  Am.  B.  Fed.  Rep.  669,  57  C  C.  A.  423,  10 

R.  1.    In  re  Browne,  104  Fed.  Rep.  Am.B.  R.  236. 
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creditor  can  assert  his  right  to  the  proceeds  before  the  ref- 
eree after  the  sale,  when  and  where  his  claim  can  be  heard 
and  its  priority  awarded.^®  The  purchaser  takes  a  clear  title 
to  the  property. 

Where  a  secured  creditor  buys  at  trustee's  sale  he  need 
not  pay  the  whole  purchase  price  to  the  trustee,  but  is  enti- 
tled to  have  it  credited  on  his  allowed  claim."'' 

§  579.    When  a  secured  creditor  may  apply  to  have  property, 
on  which  he  has  a  lien,  sold. 

The  trustee  may  not  see  fit  to  institute  proceedings  for  the 
sale  of  encumbered  property.  Whenever  he  does  not,  the 
secured  creditor  must  do  so,  if  it  is  to  be  sold  in  the  court 
of  bankruptcy. 

Since  all  the  property  of  the  bankrupt  passes  to  the  trustee, 
as  has  been  pointed  out  elsewhere,  subject  to  equities,  prop- 
erty on  which  there  is  a  mortgage  or  other  lien  passes  to 
the  trustee*  and  is  therefore  in  the  custody  of  the  court  of 
bankruptcy."^  This  rule  is  subject  to  an  exception  in  case 
the  trustee  elects  not  to  take  encumbered  property.  In  case 
the  trustee  elects  not  to  take  the  encumbered  property,  it  re- 
leases the  jurisdiction  of  the  bankruptcy  court  over  such 
property,  and  the  secured  creditor  may  proceed  to  enforce  his 
lien  in  a  state  court. 

so/m  re  Rochford   (C.  C.  A.  8th  A.    S47,    10   Am.    B.    R.    7;    In    re 

Cir.),  124  Fed.  Rep.  182,  59  C.  C.  Rochford  (C.  C.  A.  8th  Cir.),  124 
A.  388,   10  Am.   B.  R.  608;  In  rj  '    Fed.  Rep.  182.  59  C.  C.  A.  388,  10 

Granite  City  Bank    (C.   C.  A.   8th  Am.  B.  R.  608;  Chauncey  v.  Dyke 

Cir.),    137    Fed.    Rep.    818,    70    C.  Bros    (C.  C   A.  8th  Cir.),  119  Fed. 

C.  A.  316,  14  Am.  B.  R.  404;  In  re  Rep.  1,  55  C.  C.  A.  579,  9  Am.  B. 

Union   Trust    Co.    (C.    C.    A.    1st  R.  444;  In  re  Kellogg,  6  Am.   B. 

Cir.),  122  Fed.  Rep.  937,  59  C.  C.  R.  389;  Carter  v.  Hobbs,  92  Fed. 

A.  461,  9  Am.  B.  R.  767.  Rep.  594,  1  Am.  B.  R.  215 :  (n  re 

«^  In  re  Harralson,  (C.  C.  A.  8th  Worland,  92  Fed.  Rep.  893,  1  .Am. 

Cir.),  179  Fed.  490,  103  C.  C.  A.  B.  R.  450;  In  re  Pittelkow,  92  Fed. 

70,  24  Am.  B.  R.  715.  Rep.  901,  1  Am.  B.  R.  472;  In  re 

o«In   re    Rellogg    (C.   C.    A.    2d  Booth,   96   Fed.    Rep.   943,   2   Am. 

Cir.),  121  Fed.  Rep.  333,  57  C.  C.  B.  R.  770. 
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An  attempt  to  enforce  a  lien  in  any  other  court  is  liable 
to  be  enjoined.^'  A  sale  so  made  may  be  set  aside.™  The 
court  of  bankruptcy  may  permit  or  authorize  a  secured  cred- 
itor to  enforce  his  security  in  a  state  court. ''^ 

In  such  case  the  trustee  must  be  a  party  to  the  proceeding.''' 
Such  a  proceeding  in  a  state  court,  without  authority,  is  not 
absolutely  void.''*  The  court  of  bankruptcy  will  not  inter- 
fere with  such  proceedings  unless  an  advantage  may  result 
to  the  bankrupt  estate.''®    It  may  ratify  the  state  proceedings 


«»/»  re  Utt  (C.  C.  A.  7th  Cir.), 
105  Fed.  Rep.  754,  45  C.  C.  A.  32,  5 
Am.  B.  R.  383;  In  re  Matthews, 
109  Fed.  Rep.  603,  6  Am.  B.  R. 
96;  In  re  Pittelkow,  92  Fed.  Rep. 
901,  1  Am.  B.  R.  472;  In  re  Globe 
Cycle  Works  (Ref.),  2  Am.  B.  R. 
447;  Markson  v.  Heaney,  No.  9098 
Fed.  Cas.,  1  Dill.  497;  McLean  v. 
Lafayette  Bank,  No.  8885  Fed.  Cas., 
3  McLean,  185 ;  In  re  Kerosene  Oil 
Co.,  No.  7725  Fed.  Cas.,  3  Ben.  35 ; 
In  re  Wynne,  No.  18117  Fed.  Cas., 
Chase,  227. 

See  Clifton  v.  Foster,  103  Mass. 
233. 

'» In  re  Davis,  No.  3618  Fed.  Cas., 
2  N.  B.  R.  391 ;  Davis  v.  Anderson, 
No.  3623  Fed.  Cas.,  6  N.  B.  R. 
145. 

"/n  re  Porter,  109  Fed.  Rep.  Ill, 
6  Am.  B.  R.  259;  Equitable  Loan  & 
Security  Co.  v.  Moss  &  Co.  (C.  C. 
A.  Sth  Cir.),  125  Fed.  Rep.  609, 
60  C.  C.  A.  345,  11  Am.  B.  R.  Ill ; 
In  re  Cook,  No.  3151  Fed.  Cas.,  3 
Biss.  116;  /w  re  McGilton,  No.  8798 
Fed.  Cas.,  3  Biss.  144. 

The  court  refused  to  enjoin 
a  sale  of  the  property  of  the 
bankrupt  by  a  receiver  appointed 
in  equity,  where  a  large  ma- 
jority of  the  creditors  desired 
the  sale  to  go  on,  and  the  only  rea- 
son  for   postponing  it   was   that   a 


few  of  the  creditors  desired  time 
to  prove  that  the  corporation  had  • 
committed  an  act  of  bankruptcy  and 
where  extensive  advertising  had  al- 
ready been  done,  and  it  was  ap- 
parent that  on  a  delay  of  the  sale 
less  would  be  realized  than  on  the 
sale  as  advertised.  In  re  Edward 
Ellsworth  Co.,  173  Fed.  Rep.  699, 
23  Am.  B.  R.  284. 

"Cole  V.  Duncan,  58  111.  176; 
Truitt  V.  Truitt,  38  Ind.  16;  Wins- 
low  V.  Clark,  47  N.  Y.  261 ;  Barron 
V.  Newberry,  No.  1056  Fed.  Gas., 
1  Biss.  149. 

■'^Whitridge  v.  Taylor,  66  N.  C. 
273;  Truitt  v.  Truitt,  38  Ind.  16; 
Pierce  v.  Wilcox,  40  Ind.  70;  Cole 
v.  Duncan,  58  111.  176;  Mays  v. 
Fritton,  20  Wall.  414,  22  L.  Ed. 
389;  ScoU  v.  Kelly,  22  Wall.  57, 
22  L.  Ed.  729;  Boese  v.  King,  108 
U.  S.  379,  27  L.  Ed.  760. 

'5/«  re  Utt  (C.  C.  A.  7th  Cir.), 
105  Fed.  Rep.  754,  45  C.  C.  A.  32, 
5  Am.  B.  R.  383;  In  re  HoUoway, 
93  Fed.  Rep.  638,  1  Am.  B.  R.  659; 
In  re  Brinkman,  No.  1883  Fed. 
Cas.,  6  N.  B.  R.  541 ;  In  re  Bowie, 
No.  1728  Fed.  Cas.,  1  N.  B.  R. 
628;  In  )v  Iron  Mountain  Co.,  No. 
7065  Fed.  Cas.,  9  Blatch.  320; 
Tichenor  v.  Allen,  13  Grat.  (Va.) 
15. 
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upon  application  where  the  secured  creditor  shows  that  the 
estate  and 'the  other  creditors  will  not  be  injured  thereby.  ^^ 
The  secured  creditor  may  surrender  his  security  or  rely  upon 
his  security  without  proving  his'claim/'^  or  if  the  entire  debt 
is  not  secured,  he  may  rely  upon  his  security  and  prove  for 
the  balance.''^ 

Whenever  a  secured  creditor  desires  to  enforce  his  mort- 
gage- or  other  lien  in  a  court  of  bankruptcy,  he  may  file  an 
intervening  petition  asking  that  the  trustee  administer  the 
property  in  the  bankruptcy  proceedings.  This  petition  should 
be  filed  by  leave  of  court.  It  is  not  necessary  for  him  to 
first  prove  his  claim. ''^  If  he  does  not 'prove  his  claim,  he 
is  not  entitled  to  a  dividend  on  any  part  of  the  debt  not 
covered  by  the  security.  He  can  not  demand  as  a  matter  of 
right  that  the  court  of  bankruptcy  enforce  his  security.  It 
is  purely  a  matter  of  judicial  discretion.  If  it  appears  that 
the  encumbrance  is  equal  to-  the  value  of  the  property,  the 
court  will  not,  ordinarily,  undertake  to  enforce  the  security.^** 
It  is,  however,  sometimes  convenient  in  the  settlement  of  an 
estate  to  hsive  such  property  sold  by  the  trustee.  In  case  it 
appears,  for  any  reason,  to  be  for  the  best  interests  of  the 
general  creditors,  the  court  may  order  property  encumbered 
to  its  full  value  to  be  sold  by  the  trustee.  ^^ 

A  secured  creditor  may  obtain  a  sale  of  property  securing 
his  debt  in  a  court  of  bankruptcy  by  first  proving  his  claim 

■'B  Phelps    V.    Sellick,    No.    11079  763,  9  Am.  B.  R.  419;  In  re  Shaef- 

Fed.  Cas.,  6  N.  B.  R.  390.  fer,   105  Fed.   Rep.   3S2,   5  Am.   B. 

"/w  re  Goldsmith,  118  Fed.  Rep.  R.  248;  In  re  Cogley,  107  Fed.  Rep. 

763,  9  Am.  B.  R.  419.  '  73,  S  Am.  B.  R.  731 ;  In  re  Gibbs^ 

TsSee    rights    of    secured    cred-  109  Fed.    Rep.   627,   6   Am.    B.   R. 

itors.  Sec.  338,  ante;  B.  A.  1898,  Sec.  485 ;  In  re  Styer,  98  Fed.  Rep.  290, 

56&  and  Sec.  Z7h;  Wicks  v.  Perk-  3  Am.  B.  R.  424. 
ins,  No.  17615  Fed.  Cas.,  1  Woods,  *^  In  re  Keet,  128  Fed.  Rep.  651, 

383;  Brown  v.  Gibbons,  37  Ia.654;  11  Am.  B.  R.  117;  In  re  Utt   (C. 

McKay  V.  Funk,  37  la.  661;  Bent-  C.  A.  7th  Cir.),  105  Fed.  Rep.  754, 

ley  V.  Wells,  61  111.  59.  45  C.  C.  A.  32,  5  Am.  B.  R.  383; 

T9  In  re  Goldsmith,  118  Fed.  Rep.  In  re  Union  Trust  Co.    (C  C.  A. 

763,  9  Am.  B.  R.  419.  .1st  Cir.),  i:2  Fed.  Rep.  937,      59 

80  7m  re  Goldsmith,  118  Fed.  Rep.  C.  C.  A.  461,  9  Am.  B.  R.  767. 
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in  the  manner  prescribed.^^  In  such  case  he  is  entitled  to  a 
dividend  on  such  sum  as  may  be  owing  over  and  above  the 
value  of  his  security.*^  Either  his  security  or  his  debt  may 
be  disputed.  The  contest  is  made  upon  the  proof  of  the  debt 
in  the  same  manner  as  contests  upon  the  proof  of  unsecured 
debts.®*  If  his  claim  is  allowed,  the  property  will  regularly 
be  sold  upon  application.  The  object  of  selling  such  prop- 
erty is  to  ascertain  the  value  of  the  security. 

It  is  not  always  necessary  to  resort  to  a  sale  for  this  pur- 
pose. The  value  of  a  security  held  by  a  secured  creditor 
may  be  determined  ■  by  converting  the  same  into  money  ac- 
cording to  the  terms  of  the  agreement  pursuant  to  which 
such  security  was  delivered  to  such  creditor,  by  such  creditor, 
and  the  trustee,  by  agreement,  arbitration,  or  compromise, 
as  well  as  by  litigation.*^  AVhichever  method  is  resorted  to 
for  this  purpose  is  subject  to  the  direction  of  the  court. 

The  selling  of  such  property  is  a  matter  of  judicial  dis- 
cretion. The  court  will  take  a  course  which,  in  its  judg- 
ment, having  due  reference  to  the  rights  of  the  secured  cred- 
itors, will  be  most  beneficial  to  all  the  parties  interested.  A 
secured  creditor  can  not  demand,  as  a  matter  of  right,  that 
the  trustee  shall,  upon  his  offer,  convey  the  property,  upon 
which  he  has  a  lien,  to  him  on  condition  of  his  agreeing 
not  to  present  a  claim  for  any  part  of  the  debt  against  the 
estate.*® 

Where  a  secured  creditor  seeks  and  enjoys  the  aid  of  the 
bankruptcy,  court  in  enforcing  and  releasing  his  liens,  he 
should  pay  the  costs  incurred  in  obtaining  this  aid.*'^     The 

82  Official  Forms  No.  32  and  No.  S  Am.  B.  R.  383;  In  re  Alison 
36;  see  Forms  Nos.  SS  and  59,  post.      Rubber  Co.,  137  Fed.  Rep.  643,  14 

83  B.  A.  1898,  Sec.  57e.  ^m.   B.   R.  78;  In  re  Coglev,   107 
"See   re-exammation  of  claims,       p^j    R^p    73^    j    ^^    g    j^    731. 

s.rrim.  Sec.  57..  r'Tul'vfT  u.  Vr'r 

^oin  re  Ellerhorst,  No.  4380  Fed.  ^''■^'  "^  ^"^-  ^'^-  "'^'  ^^  C.  C. 

Cas.,-2  Saw.  219.  A'   ^9,    7    Am.    B.    R.   638;   In   re 

"/n  re  Utt  (C.  C.  A.  7th  Cir.),  Goldsmith,    118   Fed.    Rep.    763,    9 

lOS  Fed.  Rep.  734,  45  C.  C  A.  32,  Am.  B.  R.  419. 
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referee  and  trustee  are  entitled  to  commissions  on  all  moneys 
■dispersed  to  a  secured  creditor  by  the  trustee.*^ 

§  580.    Disputed  property. 

Under  the  general  power  conferred, upon  the  court  of  bank- 
ruptcy with  reference  to  collecting,  reducing  to  money  and 
distributing  the  estates  of  bankrupts,  and  determining  controver- 
sies in  relation  thereto,*^  the  court  may  order  property,  which 
is  in  dispute,  sold.  The  title  to  a  part  of  the  real  or  personal 
property  which  comes  into  possession  of  the  trustee  or  which 
is  claimed  by  him  may  be  in  dispute.  It  may  be  for  the  ad- 
vantage of  all  concerned  that  such  property  be  sold,  and  the 
fund  deposited  in  court  until  the  court  of  bankruptcy  shall 
determine  to  whom  it  belongs. 

Where  the  property  is  in  the  possession  of  the  trustee,  or 
the  claimant  is  a  party  to  the  bankruptcy  proceedings,  he  may 
sell  it  under  the  direction  of  the  court  without  the  consent 
of  the  claimant,  but  where  the  property  is  in  the  possession 
of  the  claimant  he  must  procure  his  consent  or  resort  to  a 
suit   in   a   court   of   competent   jurisdiction   to   recover   it.^" 

The  court  has  jurisdiction  with  the  consent  of  the  adverse 
claimant  to  authorize  its  receiver,  though  out  of  possession 
to  consent  to  a  sale  of ,  the  property  in  the  interests ,  of  its 
preservation.  The  only  difficulty  in  principle  of  doing  this, 
is  the  possession  of  the  adverse  party,  and  that  difficulty  is 
removed  by  his  consent  which  it  would  be  a  contempt  for 
him  subsequently  to  revoke.®^ 

88  B.   A.    1898,    Sees.   40  and  48  U.  S.  280,  49  L.  Ed.  1051,  14  Am. 

as  amended  by  the  act  of  February  B.  R.  102;  In  re  McMahon   (C.  C. 

5,  1903,  32  Stat,  at  L.  797.    In  re  A.   6th   Cir.),    147   Fed.   Rep.  685, 

Sanford    Furniture    Mfg.    Co.,    126  n  C.  C.  A.  668,  17  Am.  B.  R.  530. 

Fed.  Rep.  888,  11  Am.  B.  R.  414;  See    In    re     Gorwood,     138    Fed. 

In  re  Iowa  Falls  Mfg.  Co.,  140  Fed.  Rep.  844,  IS  Am.  B.  R.  107,  where 

Rep.  527,  15  Am.  B.  R.  384.  the  court  refused  to  sell  separately 

8^  B.  A.  1898,  Sec.  2,  clause  7.  a  house  erected  by  the  bankrupt  on 

s»/n  re  Rosenberg,  116  Fed.  Rep.  leased  property. 

402,  8  Am.  B.  R.  624;  In  re  First  »!  Ommen    v.    Talcott,    175    Fed. 

Nat.  Bank  v.  Title  &  Trust  Co.,  198  Rep.  261;  23  Am.  B.  R.  570. 
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In  case  the  property  is  in  his  possession  the  trustee  should 
petition  the  judge  or  referee  for  leave  to  make  such  sale. 
Ten  days'  notice  should  be  given  to  the  creditors.®^  Notice 
should  also  be  given  to  the  claimant  to  appear  and  assert  his 
right  in  the  property.  In  practice,  sales  of  this  character 
can  usually  be  arranged  by  agreement. 

§  581.    Sale  af  perishable  property. 

Upon  petition  by  a  bankrupt,  creditor,  receiver  or  trustee, 
setting  forth  that  a  part  or  the  whole  of  the  bankrupt's  estate 
is  perishable,  the  nature  and  location  of  such  perishable 
estate,  and  that  there  will  be  loss  if  the  same  is  not  sold 
immediately,  the  court,  if  satisfied  of  the  facts  stated,  and 
that  the  sale  is  required  in  the  interest  of  the  estate,  may 
order  the  same  to  be  sold,  with  or  without  notice  to  the 
creditors,  and  the  proceeds .  to  be  deposited  in  court,®*  or 
distributed  where  the  petition  in  bankruptcy  is  subsequently 
dismissed.®* 

The  petition  and  order  should  be  in  the  prescribed  form.®® 
Where   a  sale   of  perishable  property   is   confirmed   by   the 

92  B.  A.  1898,  Sec.  S8o,  as  amend-  »*  Where  the  court  on  the  face  of 
ed  June  25,  1910.  a   voluntary   petition    has    apparent 

93  Gen  Ord.  18,  par.  3.  See  also  jurisdiction  to  make  an  adjudica- 
In  re  Becker,  98  Fed.  Rep.  407,  3  tion  and  appoints  a  receiver  who 
Am.  B.  R.  412;  In  re  Edes,-  135  ^^"=  perishable  property,  the  fact 
Fed.  Rep.  595,  14  Am.   B    R    382-  that  the  petition  is  subsequently  dis- 

In  re  Le  Vay,   125  Fed.  Rep.  990,      ™''=«'^  "^"^  "°*  '^^P"^«  *^  '^°"''* 

of  power  to  preserve  the  property 


11  Am.  B.  R.  114;  In  re  Joyce,  128 
Fed.  Rep.  985,  11  Am.  B.  R.  716^ 


and  transfer  it  into  money  and 
,-  ,  charge  against  the  fund  the  ex- 
In  re  B.  D.  Earner  &  Co.,  153  Fed.  ^^^^^^  ^f  3^  ^^j^^  The  character 
914,  18  Am.  B.  R.  733,  by  tempo-  ^f  the  bankrupt  court  as  a  court 
rary  receiver;  In  re  Roberts  (C.  of  equity  requires  it  to  pay  the 
C.  A.  7th  Cir.),  166  Fed.  96,  92  money  over  to  such  creditors  as 
C.  C.  A.  80,  21  Am.  B;  R.  573.  are  entitled  to  it,  and  not  simply 
(Order  of  sale  "to  sell  at  pubHc  to  return  it  to  the  alleged  bank- 
or  private  sale  and  within  h's"-  rupt.  In  re  De  Lancey  Stables  Co., 
[receiver's]  "discretion  at  current  170  Fed.  Rep.  860,  22  Am.  B.  R.  406. 
rates  without  notice"  was  broad  ^^  official  Form  No.  46;  see  Form 
enough  to  justify  sale  in  bulk  of  No.  84,  post.  Order  to  sell  prop- 
perishable  property.)     '  erty  will  be  set  aside  when  upon  a 
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court  it  is  not  necessary  to  state  the  grounds  on  which  the 
property  taken  as  a  whole  was  considered  to  be  in  the  nature 
of  perishable  property.^® 

The  property  must  be  perishable  in  the  sense  that  it   is 
physically  deteriorating  to  justify  such  a  sale.*^ 


petition  that  simply  alleges  that  costs 
and  expenses  of  keeping  the  prop- 
erty would  be  accumulated  if  no 
sale  and  does  not  show  that  prop- 
erty will  depreciate.  In  re  Harris, 
156  Fed.  875,  19  Am.  B.  R.-635. 

9«  Rogers  v.  Abbott,  206  Mass. 
270,  92  N.  E.  472. 

'"  A  stock  of  hardware  can  not 
be    sold    without    notice    to    cred- 


itors as  perishable  property,  al- 
though by  delay  it  is  becoming  un- 
seasonable. In  re  C.  F.  Beutel's 
Son's. Co.,  7  Am.  B.  R.  768  (referee 
decisioif).  A  sale  of  buildings  rap- 
idly deteriorating  and  to  prevent  ab- 
solute loss  may  be  considered  a  sale 
of  perishable  property  under  G.  O. 
18.  In  re  Milne  Mfg.  Co.,  21  Am. 
B.  R.  468   (referee). 
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CHAPTER  XXIX. 
PRIORITIES  ON  DISTRIBUTION. 

SEC.  SEC. 

582.  The  general  scheme  o£  distribution.        590.     Costs  of  administration, 

583.  Secured  creditors  paid  before  those       591.     Attorney's  fees. 

having  priority  under  section  64.        592.     Wages  or  labor  claims. 

584.  Interest   and    expenses    on    secured       593.     Subrogation  to  the  rights  of  labor 

claims.  claimants. 

585.  Claim,  estoppel  or  waiver  of  prior-        594.     Debts    entitled    to    priority    under 

ity.          -  the  laws  of  the  states  or  United 

586.  Taxes.  States. 

587.  Taxes  paid  after  priority  claims.  595.     Priority    of    debts    due    the   United 

588.  Costs  of  preserving  estate.  States. 

589.  Filing  fees  and  eocpenses  of  recover- 

ing property. 

§  582.     The  general  scheme  of  distribution. 

The  order  of  payment  of  claims  against  a  bankrupt  is  as 
follows : 

First.    The  claims  of  secured  creditors  to  the  extent  of  their 
security.-^ 

Second.  Debts  which  are  given  priority  of  payment  by 
virtue  of  the  express  provision  of  section  64  in  the  following 
order ;  ^  First.  Costs  of  preserving  the  estate  subsequent  to 
filing  the  petition.  Second.  Filing  fees  paid  by  creditors  in 
involuntary  cases,  and  the  reasonable  expense  of  creditors  in 
recovering  property  transferred  or  concealed  by  the  bankrupt. 
Third.  Cost  of  administration.  Fourth.  Wages  due  work- 
men, etc.  Fifth.  Debts  entitled  to  priority  under  the  laws 
of  the  states  or  of  the  United  States,  and  no  other  debts  are 
entitled  to  priority.  > 

Third.     Taxes  due  by  the  bankrupt  *  and. 

Fourth.    The  claims  of  the  unsecured  or  general  creditors. 

In  the  event  of  the  confirmation  of  a  composition  being 
set  aside,  or  a  discharge  revoked,  the  property  acquired  by 

1  See  Sec.  583,  po.it. 

2  B.  A.  1898,  Sec.  64,  as  amended  Feb.  5,  1903,  32  Stat,  at  L.  797. 

3  See  Sec.  587,  post. 
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the  bankrupt  in  addition  to  his  estate  at  the  time  the  com- 
position was  confirmed  or  the  adjudication  was  made,  is 
applied  to  the  payment  in  full  of  the  claims  of  creditors 
for  property  sold  to  him  on  credit,  in  good  faith,  while 
such  composition  or  discharge  was  in  force,  and  the  residue, 
if  any,  is  applied  to  the  payment  of  the  debts  which  were 
owing  at  the  time  of  the  adjudication.* 

When  the  refferee  has  determined  what  debts  are  entitled 
to  priority  he  should  pass  an  order  setting  forth  the  names 
of  the  creditors  and  the  amount  of  debts  entitled  to  priority 
due  each,  and  direct  the  trustee  to  pay  such  debts  in  full. 

Where  the  bankruptcy  court  acquires  jurisdiction  during 
the  life  of  the  bankrupt  the  estate  must  be  distributed  under 
that  law  and  his  death  pending  proceedings  does  not  render 
the  state  law  as  to  the  distribution  of  the  estates  of  deceased 
persons  applicable.^ 

The  court  can  not  adjudicate  priority  to  a  creditor  on  a  pro- 
ceeding for  proof  of  his  claim  where  no  such  issues  have  been 
formulated  or  presented  as  to  enable  the  court  properly  to 
hear  and  determine  the  rights  of  the  parties.® 

§  583.     Secured  creditors  paid  before  those  having  priority 
under  section  64. 

A  secured  creditor,  as  a  mortgagee  or  lienholder,  is  entitled 
to  be  paid  in  full,  or  to  the  extent  of  the  amount  realized  from 
the  funds  derived  from  a  sale  of  the  property  which  is  subject 
to  the  specific  lien  or  security  before  a  creditor  having  priority 
under  section  64b  is  paid.^ 

*B.  A.   1898,    Sec.  64c.  25  Am.  B.  R.  18;  In  re  Erie  Lum- 

5  In  re  Devlin,  -180  Fed.  Rep.  170.  ber  Co.,  ISO  Fed.  Rep.  817,  17  Am. 

24  Am.  B.  R.  863.  B.   R.   689;    In  re   City  Trust   Co. 

e  Davis    V.   Louisville   Trust    Co.  (C.  C.  A.  6th  Cir.),  121  Fed.  Rep. 

(C.  C.  A.  6th  Cir.),  181  Fed.  Rep.  706,  58  C.  C.  A.  126,  10  Am.  B.  R. 

10,  109  C.  C.  A.  — ,  25  Am.  B.  R:  231 ;  In  re  Bourlier  Cornice  Roofing 

621.  Co.,  133  Fed.  Rep.  958,  13  Am.  B. 

^In  re  Proudfoot,  173  Fed.  Rep.  R.  585;  In  re  McConnell,  No.-  8712 

733,  23  Am.  B.  R.  106;  In  re  Prince  Fed.  Cas.,  9  N.  B.  R.  387. 
&   Walter,    131    Fed.    Rep.    546,    12  But  see  In  re  Tebo,  101  Fed.  Rep. 

Am.  B.  R.  675 ;  In  re  Yoke  Vitri-  419,  4  Am.  B.  R.  235. 
fied  Brick  Co.,  180  Fed.  Rep.  235, 
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The  priority  referred  to  under  section  64  relates  to  claims 
otherwise  unsecured  and  gives  them  priority  over  unsecured 
claims,  before  those  not  affected  by  a  debt  or  claim  secured  by 
mortgage  or  other  lien,  which  the  act  expressly  provides  shall 
not  be  affected  by  bankniptcy  proceedings.^ 

It  will  be  observed  that  this  priority  is  only  allowed  out  of 
the  estate  of  the  bankrupt.  The  fund  derived  from  the  sale  of 
property,  which  is  subject  to  specific  Hens,  becomes  a  part  of 
the  bankrupt's  estate  to  such  extent  only  as  the  fund  exceeds 
the  amount  of  the  debt  secured  by  the  lien  or  mortgage.* 
Claims  are  entitled  to  priority  only  out  of  the  estate  of  the 
bankrupt  which  remains  after  the  satisfaction  of  the  debts 
duly  secured  by  liens  existing  at  the  time  the  bankruptcy  pro- 
ceedings are  instituted. 

§  584.    Interest  and  expenses  on  secured  claims. 

If  the  security  exceeds  the  debt,  the  creditor  is  entitled  to 
be  paid  in  full  including  interest  until  settlement  with  the 
trustee,  whether  by  redemption,  sale  or  otherwise.* 

Where  the  debt  exceeds  the  security  sold  after  bankruptcy, 
the  creditors  must  apply  the  proceeds,  other  than  interest  and 
dividends  accruing  since  the  date  of  the  petition,  first,  to  the 
liquidation  of  the  debt  with  interest  to  the  date  of  the  peti- 
tion.^ He  can  not  first  apply  such  proceeds  to  the  interest 
accrued  since  bankruptcy,  but  he  may  apply  interest  and  divi- 
dends accruing  on  securities  after  the  date  of  the  petition  to 
interest  on  the  debt  accruing  after  that  date.®     It  has  been 

=  B.  A.  1898,  Sec.  67o,;  In  re  Vul-  82  C.  C.  A.  91,  18  Am.  B.  R.  513 ; 

can  Foundry  &  Mach.  Co.  (C.  C.  A.  In  re  Stevens,   173  Fed.   Rep.  842, 

3d  Cir.),  180  Fed.  Rep.  671,  103  C.  23  Am.  B.  R.  239;-/«  re  Allert,  173 

C.  A.  637,  24  Am.  B.  R.  825 ;  In  re  Fed.  Rep.  691,  23  Am.  B.  R.   101 ; 

Allert,  173  Fed.  Rep.  691,  23  Am.  B.  Ex  parte  Martin,  2  Rose,  87;  Ash- 

R.  101 ;  In  re  Proudfoot,  173  Fed.  well  v.  Stanton,  30  Beav.  52. 
Rep.  733,  23  Am.  B.  R.  106.  =  Sexton  v.  Dreyfus,  219  U.  S.  339, 

3  As  to  the  title  of  the  trustee,  see  54  L.  Ed.  — ;  Coder  v.  Arts  (C.  C. 

Sec.  371,  ante.  A.  8th  Cir.),  152  Fed.  Rep.  943,  950, 

*/«  re  Industrial  Cold  Storage  &  82  C.  C.  A.  91,  18  Am.  B.  R.  513. 
Ice  Co.,  163  Fed.  Rep.  390,  20  Am.  «  Sexton   v.    Dreyfus,   219   U.   S. 

B.  R.  904;  Coder  v.  Arts  (C.  C.  A.  339,  54  L.  Ed.  — ;  Ex  parte  Penfold, 

8th   Cir.),   152  Fed.  Rep.   943,  950,  De   Gex,    S.   &   M.   282;   Ex  parte 
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held  that  a  secured  creditor  was  entitled  to  the  rents  and  prof- 
its derived  by  the  trustee  from  the  mortgaged  property  while 
it  was  in  his  possession.''' 

Where  a  creditor  uses  the  machinery  of  the  bankruptcy 
court  for  the  purpose  of  enforcing  a  security,  he  is  chargeable 
with  the  expenses  incident  to  the  foreclosure  of  his  mortgage 
or  other  lien/  including  the  commissions  of  the  referee  and 
trustee.®- 

'A  secured  creditor  is  not  chargeable  with  the  general  ex- 
penses of  administration/"  or  with  expenses  incurred  by  a 
trustee  in  caring  for  mortgaged  property  unless  the  secured 
creditor  assents  to  the  expenditure.^^ 

§  585.     Claim,  estoppel  or  waiver  of  priority. 

Priority  need  not  be  claimed  in  the  petition  for  proof  of 
claim  as.  priority  is  a  matter  of  administration  and  may  be 
asserted  at  any  time.^* 


Badger,  4  Ves.  165 ;  Ex  parte  Barth, 
22  Chan.  D.  450. 

'■/»  re  Torc'hia  (C.  C.  A.  3d 
Cir.),  188  Fed,  Rep.  207,  the  court 
said: 

"But  we  are  compelled  to  disa- 
gree with  the  District  Court  on  the 
subject  of  the  rents.  In  ou'r  opinion 
this  question  has  been  decided  by 
the  Supreme  Court  of  Pennsyl- 
vania in  Bausman's  Appeal,  90  Pa. 
178,  and  in  Wolfs  Appeal,  106  Pa. 
545,  and  we  are  disposed  to  fallow 
these  rulings.  It  was  there  deter- 
mined that,  after  insolvency  has 
taken  the  debtor's  real  estate  out 
of  his  hands,  its  income  or  prod- 
uct belongs  to "  the  lien  creditors, 
who  have  thus  become  its  virtual 
owners,  and  we  can  see  no  suffi- 
cient reason  why  the  same'  rule 
should  not  apply  to  real  estate  in  a 
cotart  of  bankruptcy." 

8/»  re  Utt  (C.  C.  A.  7th  Cir.), 
105  Fed.  Rep.  754,  45  C.  'C.  A.  32, 
5    Am.     B.     R.     383;     McNair    v. 


Mclntyre  (C.  C.  A.  4th  Cir.),  113 
Fed.  Rep.  113,  51  C.  C.  A.  89,  7 
Am.  B.  R.  638;  In  re  Alison  Lum- 
ber Co.,  137  Fed.  Rep.  643,  14  Am. 

B.  R.  78;  In  re  Chavez  (C.  C.  A. 
8th    Cir.),    149    Fed.    Rep.    73,    80 

C.  C.  A.  451,  17  Am.  B".  R.  641. 

8  B.  A.  1898,  Sees.  40  and  48,  as 
amended  by  the  act  of  February. 
5,  1903,  32  Stat,  at  L.  797,  and  the 
act  of  June  25,  1910;  In  re  San- 
ford  Furniture  Mfg.  Co.,  126  Fed. 
Rep.  888,  11  Am.  B.  R.  414;  In  re 
Iowa  Falls  Mfg.  Co.,  140  Fed.  Rep. 
527,  15  Am.  B.  R.  384 ; /«  re  Torchia 
(C.  C.  A.  3d  Cir.),  188  Fed.  Rep.  207. 

1"  In  re  Allert,  173  Fed.  Rep.  691, 
23  Am.  B;  R.  101 ;  In  re  Clark  Coal 
&  Coke  Co.,  173  Fed.  Rep.  658,  23 
Am.  B.  R.  273. 

11  In  re  Vulcan  Foundry  &  Mach. 
Co.  (C.  C.  A.  3d  Cir.),  180  Fed-. 
Rep.  671,  103  C.  C.  A.  637,  24 
Am.  B.  R.  825. 

"/w  re  Jones,  151  Fed.  108,  18 
Am.  B.  R.  206. 
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A  priority  may  be  lost  by  estoppel  but  is  not  waived  by 
participation  in  the  election  of  a  trustee.  ^^ 

§  586.    Taxes.16 

The  court  is  required  by  the  bankrupt  act^'  "to  order  the 
trustee  to  pay  all  taxes  legally  due  and  owing  by  the 
bankrupt  to  the  United  States,  state,  county,  district  or 
municipality  in  advance  of  the  payment  of  dividends  to 
creditors,"  ^^   including  penalty  or  interest.^" 

The  test  is  given  in  the  statute.  Are  the  taxes  legally  due 
"and  owing"  by  the  bankrupt?  If  they  are,  the  trustee  should 
pay  them  in  advance  of  the  payment  of  dividends  to  cred- 
itors.^^ A  claim  for  personal  taxes  due  the  city  of  New  York 
is  a  debt.  Whether  a  tax  is  "legally  due  and  owing"  depends 
upon  the  local  law.  The  general  rule  is  that  a  tax  is  legally 
due  and  owing  from  the  day  of  assessment,  although  not 
payable  until  a  later  date.^^ 


^^  In  re  Ashland  Steel  Co.  (C.  C. 

A.  6th  Cir.),  168  Fed.  Rep.  679,  94 
C.  C.  A.  165,  21  Am.  B.  R.  834. 

1^  Priority  to  the  United  States, 
see  Sec.  595,  post. 

"B.  A.   1898,   Sec.  64a. 

18  B.  A.  1898,  Sec.  64o;  In  re 
Weiss,   159  Fed.  Rep.  295,  20  Am. 

B.  R.  247  (taxes  due  U.  S.  Gov- 
ernment) ;  In  re  Hilberg,  6  Am.  B. 
R.  714  (referee's  decision).  State 
and  county  taxes. 

Section  64o  giving  priority  to 
taxes  due  by  the  bankrupt  to  the 
United  States  does  not  exclude  pri- 
ority" in  other  matters  as  a  gen- 
eral priority  is  given  United  States 
under  Revised  Statutes,  Sec.  3466. 
Title  Guaranty  &  Surety  Co.  v. 
Guarantee   Title   &   Trust   Co.    (C. 

C.  A.  3d  Cir.),  174  Fed.  Rep.  385, 
98  C.  C.  A.  603,  23  Am.  B.  R.  340. 


20  B.  A.  1898,  Sec.  57i;  In  re 
Kallak,  147  Fed.  276,  17  Am.  B.  R. 
414;  In  re  Scheldt  Bros.,  177  Fed. 
Rep.  599,  23  Am.  B.  R.  778. 

21  City  -of  Waco  v.  Bryan  (C.  C. 
A.  5th  Cir.),  127  Fed.  Rep.  79,  62 
C.  C.  A.  79,  11  Am.  B.  R.  481; 
Chattanooga  v.  Hill  (C.  C.  A.  6th 
Cir.),  139  Fed.  Rep.  600,  71  C.  C. 
A.  584,  15  Am.  B.  R.  195;  In  re 
Tilden,  91  Fed.  Rep.  500,  1  Am.  B. 
R.  300.  A  claim  for  personal  taxes 
due  the  city  of  New  York  is  a  debt. 
Matter  of  Flatau,  21  Am,  B.  R.  352 
(referee). 

23  In  re  Fiynn,  134  Fed.  Rep.  145, 
13  Am.  B.  R.  720;  In  re  Keller,  109 
Fed.  Rep.  131,  6  Am.  B.  R.  351; 
New  Jersey  v.  Anderson,  203  U.  S. 
483,  51  L:  Ed.  284,  17  Am.  B.  R. 
63. 

As  to  the  date  of  a  foreign  cor- 
poration tax  in  Ohio,  see  Emmer- 
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The  fact  that  tax  collectors  had  been  negligent  and  have 
allowed  taxes  to  remain  unpaid  for  twelve  years,  does  not 
afifect  their  priority,  although  the  taxes  will  take  the  larger 
part  of  the  estate.^^  It  has  been  held  that  a  tax  assessed 
against  a  bankrupt  prior  to  adjudication  was  legally  due 
and  owing  within  the  meaning  of  section  64,  although  not 
payable  until  after  adjudication, ^'^  but  not  when  it  became 
due  after  the  adjudication. 

Whether  a  claim  is  for  a  tax  within  the  meaning  of  section 
64a  is  a  question  to  be  decided  by  the  court  of  bankruptcy 
and  not  by  the  state  courts.^^     Section  64a  declares  that  in 


man  v.  Specialty  Co.,  13  Am.  B.  R. 
40,  note.  The  court  does  not  de- 
cide whether  a  state  tax  imposed 
upon  the  franchise  of  an  insolvent 
corporation  after  the  receiver  in 
bankruptcy  has,  taken  possession  is 
entitled  to  a  preference  under  Sec. 
64a.  In  re  Halsey  Electric  Gen- 
erator Co.,  17S  Fed.  Rep.  825,  23 
Am.  B.  R.  401,  affirmed  (C.  C- A. 
3d  Cir.),  179  Fed.  Rep.  321,  102 
C.  C.  A.  SOS,  24  Fed.  Rep.  562. 

25  jfi  Yg  Weissman,  178  Fed.  Rep. 
lis,  24  Am.  B.  R.  150. 

28  In  re  Flynn,  134  Fed.  Rep.  145, 
13  Am.  B.  R.  720;  New  Jersey  v. 
Anderson,  203  U.  S.  483,  51  L.  Ed. 
384,  17  Am.  B.  R.  63;  Emmerraan 
V.  Ohio  Steel  &  Iron  Specialty  Co. 
(referee),  13  Am.  '  B.  R.  40; 
National  Bank  v.  Altman,  Miller  & 
Co.    (referee),    12   Am.    B.    R.    12. 

2'  In  New  Jersey  v.  Anderson, 
203  U.  S.  483,  51  L.  Ed,  284,  17  Am. 
B.  R.  63,  the  supreme  court  said : 
"While  we  take  this  view  of  the 
decision  of  the  Supreme  Court  of 
New  Jersey  and  reach  the  con- 
clusion that  the  claim  in  question 
is  for  a  tax  within  the  meaning  of 
the  law  as  construed  by  that  court. 


the  bankruptcy  act  is  a  federal  stat- 
ute, the  ultimate  interpretation  of 
which  is  in  the  Federal  courts.  It  is 
doubtless  true,  as  was  said  in  the 
opinion  of  the  learned  judge  speak- 
ing for  the  Circuit  Court  of  Appeals, 
in  this  case,  that  if  the  highest  court 
of  the  state  should  decide  that  a 
given  statute  imposed  no  tax  within 
the  meaning  of  the  law  as  inter- 
preted by  it,  a  Federal  court,  in 
passing  upon  the  bankruptcy  act, 
would  not  compel  the  state  to  ac- 
cept a  preference  from  the  bank- 
rupt's estate  upon  a  different  view 
of  the  law.  Conceding  the  doc- 
trine that  the  meaning  of  a  stat- 
ute is  a  state  question,  except  where 
rights,  the  subject  of  adjudication 
by  the  Federal  courts,  have  ac- 
crued before  its  construction  by  the 
state  court,  or  the  question  of  con- 
tract within  the  protection  of  the 
Federal  constitution  is  involved, 
still  a  state  court,  while  entitled  to 
great  consideration,  can  not  con- 
clusively decide  that  to  be  a  tax 
within  the  meaning  of  a  Fe'deral 
law,  providing  for  the  payment  of 
taxes,    which    is    not    so    in    fact." 
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case  of  disputes  as  to  the  amount  or  legality  of  any  such  taxes, 
they  are  to  be  heard  and  determined  by  the  court.  The 
state  -court  may  construe  a  statute  and  define  its  meaning, 
but  whether  its  construction  creates  a  tax  within  the  mean- 
ing of  the  bankruptcy  act,  giving  a  preference  to  taxes,  is 
a  federal  question  to  be  decided  by  the  courts  of  the  United 
States.  3" 

Money  collected  by  a  bankrupt  tax  collector  for  a  county 
is  not  a  tax  "due  and  owing"  so  as  to  be  entitled  to  priority 
of  payment.*^  "Taxes"  within  the  bankruptcy  act  include  the 
cigarette  tax  of  lowa,^^  water  rents,^*  local  assessments,'* 
a  corporation  franchise  tax,®", or  tax  on  capital  stock,*''  and 
penalties  for  nonpayment.®*  In  the  following  instances  pri- 
ority has  been  refused  on  the  ground  that  the  claim  was  not  a 
tax,  namely,  a  liquor  license,®^  a  debt  due  the  state  on  a  judg- 
ment,*" or  a  claim  for  taxes,  which  the  bankrupt  agreed  to 
pay  on  property  which  he  leased,  because  his  liability  was 
entirely  contractual.*^ 


3»New  Jersey  v.   Anderson,   203  A.  388,    14  Am.   B.  R.   604;   In  re 

U.   S.  483,  51  L.  Ed.  284,  17  Am.  Danville  Rolling  Mill  Co.,  121  Fed. 

B.  R.  63.  Rep.  432,  10  Am.  B.  R.  327.    Matter 

3i/;ireWalIer,  142Fed.  Rep.  883,  °^    Mutual    Mercantile    Agency,    8 


IS  Am.  B.  R.  753.  ^™-  ^-  ^  ■'^^-  (referee). 

32  In  re  Otto  F.  Lange  Co.,   159  "  ^"    ^^.    Wyoming    Valley    Ice 

Fed.  586,  20  Am.  B   R.  478  ^°'  ^"^^  ^^^-  ^^P-  267,  21  Am.  B. 

R.  1. 

23 /»  re  Industrial  Cold   Storage 

&  Ice  Co.,    163  Fed.  Rep    390,   20  ''^«  '^^   Scheldt  Bros.,   177  Fed. 

Am.  B.  R.  904.'  ^ep.  599,  23  Am.  B.  R.  778. 

3^/«   re   Stalker,    123   Fed.   Rep.  '' ^»   "-'   O"'   ^^   Fed.   Rep.   274, 

961,  10  Am.  B.  R.  710.  ^  ^^-  ^-  ^-  ^■^'^■ 

3=iNew   Jersey  v.   Anderson.   203  '"  ^^  ^'  Alderson,   98  Fed.  Rep. 

U,  S.  483,  51   L.  Ed.  284,  17  Am.  588,  3  Am.  B.  R.  544. 

B.   R.  63,   reversing  In  re  Cosmo-  *i  In   re    Broom,    123   Fed.    Rep. 

po'litan    Power   Co.    (C.   C.   A.   7th  639,  10  Am.  B.  R.  427. 
Cir.),   137  Fed.  Rep.  858,  70  C.   C. 
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Tax  claims  may  be  disallowed  as  excessive,*^  or  as  paid/^ 
or  not  properly  assessed.** 

Where  a  partner  is  liable  for  partnership  debts,  such  taxes 
have  been  given  priority  as  against  the  partner's  estate 
in  bankruptcy,  when  there  were  no  partnership  assets.*® 

The  trustee  is  bound  to  pay  taxes  on  a  life  estate  of  the 
bankrupt  out  of  the  first  money  that  comes  to  his  hands.*® 

There  is  some  conflict  in  the  opinions  as  to  whether  the 
trustee  or  secured  creditors  should  pay  the  taxes  on  encum- 
bered property.  The  better  rule  is  that  the  trustee  must  pay 
all  taxes  owing  by  the  bankrupt  on  all  of  his  propeity  at 
the  date  of  bankruptcy,  irrespective  of  its  condition  with 
reference  to  encumbrances.*^  The  reason  is  that  a  tax  is 
a  personal  debt  against  the  taxpayer,*'^*  which  is  given 
priority  by  the  express  terms  of  the  bankrupt  act.  There 
is  some  authority  for  limiting  the  taxes  payable  by  the  trus- 
tee to  such  as  constitute  a  lien  upon  the  bankrupt's  estate 
in  the  hands  of  the  trustee  and  remit  the  sovereign  to  the 
enforcement  of  any  lien  which  it  may  have  against  the  prop- 
erty which  the  trustee  relinquished  to  secured  creditors,** 
but  assets  should  be  marshaled  to  .enable  the  taxes  to  be 
paid  from  the  fund  applicable  to  the  payment  of  unsecured 

*2  In  re  Selwyn  Importing  Co.,  18  C.   C.   A.   S84,   15  Am.   B.  R.   19S ; 

Am.   B.   R.   190,   even  though  time  City  of  Waco  v.  Bryan   (C.  C.  A. 

for  seeking  relief  in  state  courts  has  Sth  Cir.),  127  Fed.  Rep.  79,  62  C.  C. 

passed.  A.   79,    11   Am.   B.   R.   481;   In   re 

*3  Moore  v.  Green   (C.  C.  A.  4th  Tilden,  91  Fed.  Rep.  500,  1  Am.  B. 

Cir.),  145  Fed.  Rep.  480,  76  C.  C.  R.  300;  In  re  Prince  &  Walter,  131 

A.  250,  76  C.  C.  A.  242,  16  Am.  B.  Fed  Rep.  546,  12  Am.  B.  R.  675. 

R.  607.  *■!*  Chattanooga  v.  Hill  (C.  C.  A. 

**/»    re    Otto     Freund     Arnold  6th  Cir.),  139  Fed.  Rep.  600,  71  C. 

Yeast  Co.,   178  Fed.  Rep.  305,  24  C.  A.  584,  15  Am.  B.  R.  195 ;  Matter 

Am.  B.  R.  458,  where  property  as-  of  Flatau,  21  Am.  B.  R.  352. 

sessed  did  not  actually  exist.  is  /^   re    Stalker,    123   Fed.   Rep. 

«/w    re    Green,    116    Fed.    Rep.  961,  10  Am.  B.  R.  710;  In  re  Brink- 

118,   8  Am.   B.   R.   553.  er,  128  Fed.  Rep.  634,  12  Am.  B.  R. 

*8/m  re  Force,  4  Am.  B.  R.  114.  122;   In  re  Veitch,   101   Fed.   Rep. 

«  Chattanooga  v.  Hill   (C.  C.  A.  251,  4  Am.  B.  R.  112. 
6th    Cir.),    139    Fed.    Rep.    600,    71 
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debts/^  Giving  the  words  of  the  statute  their  plain  mean- 
ing, it  is  clear  that  the  trustee  should  pay  all  taxes  owing 
by  the  bankrupt  at  the  date  of  bankruptcy,  whether  the  prop- 
erty taxed  is  administered  by.  the  trustee  or  not,®"  as  where 
the  property  on  which  the  taxes  are  owing  is  exempt  by  law  ®^ 
and  does  not  pass  to  the  trustee,®^  or  where  mortgaged  prop- 
erty is  relinquished  to  the  mortgagee  because  the  mortgaged 
debt  exceeds  the  value  of  the  property,®^  or  where  mortgaged 
property  never  comes  into  the  possession  of  the  trustee,®^ 
or  where  mortgaged  property  is  sold  by  the  trustee  free  of 
liens. ^* 

Whether  a  purchaser  at  a  sale  may  be  required  to  pay 
taxes  depends  upon  the  contract  of  sale.  If  he  buys  subject 
to  liens,  he  must  pay  the  taxes.^^  If  he  buys  free  of  all 
liens,  the  trustee  must  pay  the  taxes.®*  To  prevent  any 
controversy  on  this  point  the  order  of  sale  made  by  the 
referee  should  specify  particularly  what  taxes  are  to  be  paid 


*'  In  re  Barr  Pumping  Engine 
Co.,  11  Am.  B.  R.  312  (referee). 

=»  Chattanooga  v.  Hill  (C.  C.  A. 
6th  Cir.),  139  Fed.  Rep.  600,  71  C. 
C.  A.  584,  IS  Am.  B.  R.  195;  City 
of  Waco  V.  Bryan  (C.  C.  A.  5th 
Cir.),  127  Fed.  Rep.  79,  62  C.  C.  A. 
79,  11  Am.  B.  R.  481 ;  In  re  Tilden, 
91  Fed.  Rep.  500,  1  Am.  B.  R.  300; 
In  re  Prince  &  Walter,  131  Fed. 
Rep.  546,  12  Am.  B.  R.  675.  See, 
however.  In  re  HoMenfeltz,  94  Fed. 
Rep.  629;  2  Am.  B.  R.  499;  In  re 
Conhaim,  100  Fed.  Rep.  268,  4  Am. 

B.  R.   58;   I'.\   re  Veitch,  101   Fed. 
Rep.  251,  4  Am.  B.  R.  112. 

"  In  re  Tilden,  91  Fed.  Rep.  500, 
1  Am.  B.  R.-  300;  In  re  S.  L.  Baker, 
1  Am.  B.  R.  526. 

^'^  City  of  Waco  v.  Bryan  (C.  C. 
A.  5th  Cir.),  127  Fed.  Rep.  79, 
62  C.  C.  A.  79,  11  Am.  B.  R.  481. 

53  Chattanooga  v.  Hill  (C.  C.  A. 
6th  Cir.),  139  Fed.  Rep.  600,  71  C. 

C.  A.  584,  15  Am.  B.  R.  195. 


The  mortgagee  is  free  to  agree  to 
pay  taxes  on  condition  that  the 
property  is  surrendered  to  him,  as 
was  done  in  Equitable  Loan  Co.  v. 
Moss  (C.  C.  A.  5th  Cir.),  125  Fed. 
Rep.  609,  60  C.  C.  A.  345,  11  Am. 
B.  R.  111. 

^^In  re  Prince  &  Walter,  131 
Fed.  Rep.  546,  12  Am.  B.  R.  675; 
In  re  Keller,  109  Fed.  Rep.  131,  6 
Am.  B.  R.  351. 

But  see  In  re  Veitch,  101  Fed. 
Rep.  251,  4  Am.  B.  R.  112,  and  In 
re  Brinker,  128  Fed.  Rep.  634,  12 
Am.  B.  R.  122. 

ss  In  re  Hollenfeltz,  94  Fed.  Rep. 
629,  2  Am.  B.  R.  499;  In  re  Gerry, 
112  Fed.  Rep.  958,  7  Am.  B.  R. 
459;  In  re  Brinker,  128  Fed.  Rep. 
634,  12  Am.  B.  R.  122;  In  re  Fisher 
&  Co.,  148  Fed.  Rep.  907,  17  Am. 
B.  R.  404. 

^^In  re  Prince  &  Walter,  131 
Fed.  Rep.  546,  12  Am.  B.  R.  675; 
In  re  Keller,  109  Fed.  Rep.  131,  6 
Am.  B.  R.  351. 
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by  the  purchaser.  Where  a  purchaser  or  other  person  pays 
taxes,  he  is  not  entitled  to  priority  by  invoking  the  doctrine 
of  equitable  subrogation  to  any  right  of  the  sovereign  in 
this    respect.^'' 

Funds  of  the  bankrupt  which  have  come  into  the  hands 
of  the  trustee  are  subject  to  taxation  in  the  district  where 
they  would  be  taxable  if  bankruptcy  had  not  intervened.®^ 
If  property  in  the  hands  of  an  assignee,  trustee,  executor 
or  administrator  is  not  taxable  under  the  local  law,  it  is  riot 
taxable  in  the  hands  of  a  trustee  in  bankruptcy.  Where 
property  in  the  possession  of  the  bankrupt  is  taxed  by  the 
local  authorities,  the  trustee  should  pay  these  taxes  in  the 
same  manner  as  the  taxes  due  at  the  time  of  bankruptcy 
are  paid. 

A  claim  for  taxes  may  be  proved  like  any  other  claim, 
but  it  is  not  necessary  to  file  a  -proof  of  claim.®^  Taxes  are 
regularly  paid  by  order  of  the  referee.  When  the  trustee 
files  the  receipts  of  the  proper  public  officers  for  such  pay- 
ment, he  is  credited  with  the  amount  thereof,  and  in  case 
any  question  arises  as  to  the  amount  or  legality  of  any 
such  tax,  the  matter  may  be  heard  and  determined  by  the 
court.^° 

§  587.    Taxes  paid  after  priority  claims. 

Subdivision  a  of  section  64  provides'  that  "the  court  shall 
order  the  trustee  to  pay  all  taxes  ******  5^ 
advance  of  the  payment  of  dividends  to  creditors." 

"/m  re   Brinker,    128  Fed.   Rep.  4  Am.  B.  R.  58;  In  re  Keller,  109 

634,  12  Am.  B.  R.  122;  Cooper  Gro-  Fed.   Rep.   131,   6  Am.   B.   R.  351; 

eery   Co.   v.   Bryan"  (C.   C.   A.   Sth  In  re.  Fisher  &  Co.,  148  Fed.  Rep. 

Cir.),  127  Fed.  Rep.  815,  62  C.  C.  907,  17  Am.  B.  R.  404. 

A.  495,  11  Am.  B.  R.  734.  59/„   ye   Harvey,    122   Fed.   Rep. 

'8  Swarts  V.  Hammer,  194. U.  S.  745,  10  Am.  B.  R.  567;  In  re  Prince 

441,  48  L.  Ed.  1060,  11  Am.  B.  R.  &  Walter,   131   Fed.   Rep.   546,   12 

708,   affirming   120   Fed.   Rep.   256,  Am.  B.  R.  675 ;  In  re  Flatan  &  Stern 

9  Am.  B.  R.  691;  In  re  Sims,  118  (referee),  21  Am.  B.  R.  352. 

Fed.  Rep.  356,  9  Am.  B.  R.   162;  o^B.  A.  1898,  Sec.  64o. 
In  re  Conhaim,  100  Fed.  Rep.  268, 
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Subdivision  b  of  section  64  provides  that  "the  debts  to  have 
priority/  except  as  herein  provided,  and  to  be  paid  in  full  out, 
of  the  bankrupt  estates,  and  the  order  of  payment  shall  be," 
and  then  specifies  five  classes  of  claims  entitled  to  priority  and 
the  order  of  payment. 

These  provisions  contemplate  the  payment  of  the  priority 
claims  ahead  of  taxes,  if  the  estate  is  not  sufficient  to  pay 
all  of  them.^  The  priority  for  taxes  is  given  only  as  against 
the  creditors  entitled  to  dividends.  The  words  "dividends  to 
creditors"  in  the  bankrupt  act  refer  to  dividends  to  general 
creditors.^  Secured  creditors  and  priority  claimants  are  not 
paid  dividends  in  the  sense  that  word  is  used  in  the  bankrupt 
act.^  They  are  paid  in  full.  If  there  is  not  sufficient  funds 
available  for  that  purpose  they  are  paid  in  full  in  the  order  of 
their  priority  to  the  extent  that  funds  are  available. 

The  phrase  "except  as  hei^ein  provided"  refers  to  the  order 
of  priority  among  the  five  classes  enumerated  in  subdivision 
b.*  The  expenses  of  preserving  the  estate  and  the  expenses 
of  administration  are  in  no  sense  claims  of  creditors,  whose 
rights  must  exist  at  the  date  of  bankruptcy.^  Claimants  under 
clauses  4  and  5,  namely;  for  wages  and  debts  given  priority 
by  the  state  or  United  States  laws,  may  be  called  creditors  but 
they  are  taken  out  of  the  dividend  class  and  entitled  to  full 
payment  by  express  terms  of  the  act. 

iNew  Jersey  v;  Lovell  (C.  C.  A.  "In  re  Utt   (C.   C.  A.  7th  Cir.), 

3d  Cir.),  179  Fed  Rep.  321,  102  C.  105  Fed.  Rep.  754,  45  C.  C.  A.  32, 
C.  A.  505,  24  Am.  B.  R.  562,  affirm-  5  Am.  B.  R.  383;  In  re  Fielding,  96 
ing  In  re  Halsey  Elec.  Generator  F^d.  Rep.  800,  3  Am.  B.  R.  135; 
Co.,  175  Fed.  Rep.  825,  23  Km.  B.  R.      ^"^  ''^  Goldsmith,  118  Fed.  Rep.  763, 

9  Am.  B.  R.  419;  In  re  Ft.  Was-ne 


401 ;  In  re  Force,  4  Am.  B.  R.  114. 
But   see   In  re  Weiss,    159   Fed. 


Elec.  Corporation,  94  Fed.  Rep.  109, 

_  1  Am.  B.  R.  706;  In  eg  Mammoth 

Rep.  295,  20  Am.  B.  R.  247;  In  re  ^.^^    Lumber-   Co.,    116   Fed.    Rep. 

Prince  &  Walter,  131  Fed.  Rep.  546,  73J   g  p^^  g   j^   gjj 

12  Am.  B.  R.  675.  4  /„    y^    Halsey    Elec.    Generator 

2/»  re  Barker,  111  Fed.  Rep.  501,  Co.,  175  Fed.  Rep.  825,  833,  23  Am. 

7  Am.  B.  R.  132;  In  re  Smith,  108  B.  R.  401. 

Fed.  Rep.  39,  5  Am.  B.  R.  559.  =  See  Sec,  290,  ante. 
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The  priority  claimants,  therefore,  are  entitled  to  be  paid  in 
full  in  the  order  set  forth  in  the  statute,  before  taxes,  may  be 
ordered  paid.  The  taxes  against  the  bankrupt  are  to  be  paid 
before  the  general  creditors  come  upon  the  fund  for  dividends. 

§  588.    Costs  of  preserving  estate. 

Of  the  claims  entitled  to  payment  in  full  before  paying 
any  debts  of  general  creditors,  the  first  class  in  order  of 
payment  is  "the  actual  and  necessary  cost  of  preserving  the 
estate  subsequent  to  -filing  the  petition."  *" 

This  is  really  a  cost  of  administration,  which  may  be  in- 
cluded in  the  third  class  of  debts  enumerated  in  section  64b, 
but  Congress  saw  fit  to  provide  for  the  payment  of  the 
cost  of  preserving  the  estate  in  advance  of  other  costs  of 
administration.  It  includes  rent,  charges  for  storage,  in- 
surance and  the  compensation  of  a  receiver,  marshal,  watch- 
man or  keeper  in  caring  for  and  preserving  the  property. 
In 'fact,  it  includes ,  every  necessary  expense  incident  to  the 
preservation  of  the  estate  of  the  bankrupt  from  the  time  the 
petition  is  filed,®''  but  not  fruitless  services  by  an  employe  of 
a  bankrupt  rendered  without  employment.®*  It  does  not  in- 
clude all  expenses  and  disbursements  of  receivers  and  other 
officers  pending  adjudication  and  the  appointment  of  trustees, 
but  only  such  expenses  of  officers  or  parties  as  are  incurred  in 

e«  B.  A.   1898,  Sec.  64b,  clause  1.  age  Co..  96  Fed.  604,  3  Am.  B.  R. 

State  of  New  Jersey  v.  Lovell   (C.  154. 

C.    A.     3d    Cir.),     179    Fed.    321,  Though    the    pet/tion    in    bank- 

102  C.  C.  A.  505,  24  Am.  B.  R.  562,  ruptcy  is  dismissed  the  court  may 

affirming  175  Fed.  Rep.  825,  23  Am.  charge  up  against  the  fund  the  ex-- 

B.  R.  401.  pense    of   preserving    the    property 

*'/«  re  Allen,  96  Fed.  Rep.  512,  and  transferring  it  into  money. 
3  Am.  B.  R.  38;  In  re  Scott,  99  In  re  DeLancey  Stables  Co.,  170 
Fed.  Rep.  404,  3  Am.  B.  R.  625;  Fed.  810,  22  Am.  B.  R.  406;  In 
In  re  Alison  Lumber  Co.,  137  Fed.  re  Restein,  162  Fed.  986,  20  Am.  B. 
Rep.  643,  648,  14  Am.  B.  R.  78;  In  R.  832,  court  may  authorize  re- 
re  Little  River  Lumber  Co.,  101  ceiver  to  borrow  money  on  rec'eiv- 
Fed.  Rep.  558,  3  Am.  B.  R.  682;  In  er's  certificates. 
re  Barrow,  98  Fed.  582,  3  Am.  B.  «»  Matter  of  National  Mercantile 
R.  414,  harvesting  of  growing  Agency,  11  Am.  B.  R.  451  (ref- 
crops.     See  In  re  Carolina  Cooper-  eree). 
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preserving  the  estate.  The  court  is  not  bound  to  allow  the 
full  sum  actually  expended,  but  only  so  much  as  it  shall  find 
to  have  been  reasonable  and  necessary  for  the  purpose.™ 

The  actual  and  necessary  expenses  incurred  for  preserving 
the  property  should  be  reported  in  detail,  under  oath,  and  ex- 
amined and  approved  or  disapproved  by  the  court. '^^  Section 
62  provides  the  manner  of  proving  and  allowing  such  claims 
and  for  the  payment  of  such  expenses.  Section  64b  provides 
the  order  in  which  they  shall  be  paid. 

This  provision  relates  only  to  the  preservation  of  the 
property  after  the  petition  is  filed.  The  courts,  however, 
will  allow  a  receiver  or  assignee  or  his  attorney  pay  for 
services  rendered  in  presei-ving  the  estate  prior  to  the  filing 
of  the  petition  in  so  far  as  such  services  are  beneficial  to 
the  estate,''^  including  rent  for  the  occupation  of  the  receiver 
and  trustee  and  attorney's  fees  incurred  in  preserving  the 
estate. '^^ 

Such  expenses  do  not  take  precedence  over  lien  creditors 
where  the  court  takes  possession  and  incurs  the  expenses 
and  sells  the  property  without  the  consent  of  the  lienor.'^* 

''"In  re  Allen,  96  Fed.  Rep.  S12,  charged  to  petitioning  creditors  on 

3  Am.  B.  R.  38.  dismissal  of  the  petition. 

^1  B.  A.  1898,  Sec.  62.  J*  In  re  Vulcan  Foundry  &  Ma- 

"  Randolph  v.  Scruggs,  190  U.  S.  chine  Co.    (C.  C.  A.  3d  Cir.),  180 

533,  47  L.  Ed.  1165,  10  Am.  B.  R.  Fed.  Rep.  671,  103  C.  C.  A.  637,  24 

I;  In  re  Chase  (C.  C.  A.  1st  Cir.),  Am.  B.  R.  825.    The  mortgagee  hav- 

124  Fed.  Rep.  753,  59  C.  C.  A.  629,  ing  a  valid  lien  on  property  which 

10   Am.    B.    R.    677;    Summers    v.  was  sold  in  bankruptcy,  may  prop- 

Aljbott    (C.    C.    A.    8th    Cir.),    122  erly  be  charged  a  fair  amount  for 

Fed.  Rep.  36,  58  C.  C.  A.  352,  10  expenses  in  caring  for  the  property 

Am.  B.  R.  254;  In  re  Zier  &  Co.  (C.  when  the  bankruptcy  was  pending 

C.  A.  7th  Cir.),  142  Fed.  Rep.  102,  and  before  the  sale;     In  re  Evans 

73  C.  C.  A.  326,  15  Am.  B.  R.  646.  Lumber  Co.,  176  Fed.  Rep.  643,  23 

'3  In  re  Grignard  Litho.  Co.,  158  Am.  B.  R.  881.    Wage  claims  within 

Fed.  Rep.  557,  19  Am.  B.  R.  743;  three     months    before    bankruptcy 

In  re  Jefferson,  93  Fed.  Rep.  948,  2  and  while-  the  receivership  was  in 

Am.  B.  R.  206;  In  re  Grimes  Bros.,  force  are  entitled  to  priority  over 

96  Fed.  Rep.  529,  2  Am.  B.  R.  730.  the  claims  of  a  mortgagee.     In  re 

See  In  re  Lacov  (C.  C.  A.  2d  Cir.),  Erie  Lumber  Co.,  150  Fed.  817,  17 

142  Fed.  96a  74  C.  C.  A.  130,  IS  Am.   B.  R.  689.     Cf.  In  re  Yoke 

Am.  B.  R.  290,  receiver's  expenses  Vitrified  Brick  Co.,   180  Fed.  Rep. 
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Where  an  assignee  for  creditors  after  the  filing  of  tlie 
petition  took  care  of  the  estate  for  some  years  before  the 
adjudication  where  no  receiver  in  bankruptcy  was  appointed 
he  may  be  given  a  priority  by  payment  of  his  services  and 
disbursement  made  during  that  time.  "The  assignee  may  not 
improperly  be  treated  as  a  quasi-receiver  during  the  pendency , 
of  the  proceeding  for  adjudication."  ""^ 

§  589.    Filing  fees  and  expenses  of  recovering  property. 

Of  the  claims  entitled  to  payment  in  full  before  paying  any 
debts  of  general  creditors,  the  second  class  in  order  of  pay- 
ment is  the  filing  fees  paid  by  creditors  in  involuntary 
cases.''''' 

Since  the  amendment  of  1903,  where  property  of  the  bank- 
rupt, transferred  or  concealed  by  him^  either  before  or  after 
the  filing  of  the  petition,  shall  have  been  recovered  for  the  ben- 
efit of  the  estate  of  the  bankrupt  by  the  efforts  and  at  the  ex- 
pense of  one  or  more  creditors,  they  are  entitled  to  be  allowed 
the  reasonable  expenses  of  such  recovery.''®  Such  expenses 
were  allowed  by  the  court  under  its  general  equity  powers 
before  the  amendment.^* 

§  590.    Costs  of  administration. 

Of  the  claims  entitled  to  payment  in  full  before  paying  any 
debts  of  general  creditors,  the  third  class  in  order  of  pay- 
ment is  the  cost  of  administration.*^ 

Cost  of  administration  includes  the  fees  and  mileage  paya- 
ble  to   witnesses   as   provided   by   the   laws   of   the   United 

235,  25  Am.   B.   R.   18    (where  la-      1898,   Sec.  3e;  Gen.   Ord.  34;   Sec. 

borers  claims  were  held  subject  to      249,  ante. 

the   claims   cf  lienors).     Cf.  how-         '''Act  of  Feb.  5,  1903,  32  Stat,  at 

ever,  as  to  expenses  of  sale  free  of  ^-  '^'■ 

,.         c       _  '"^l'*^   '■^    Lesser,    100   Fed.    Rep. 

uens    bee.  ^    ,^     „     ,     ,.  433,  3  Am.  B.  R.  815,  affirmed  by 

^^In  re   Stewart    (C.   C.   A.   oth  n    n    \    ^a   r-      •     e    a        t.    t, 

r-    ^     ^■^a  ^  A    999  \m  r    r    &  CCA.  2d  Qr.,  m  5  Am.   B.   R. 

Cir.),   179  Fed.  222,   102   C.   C.  A.  330 ;  In  re  Allen,  96  Fed.  Rep   512, 

348,  -24  Am.  B.  R.  474.  3  Am.  B.  R.  38. 

"  B.  A.  1898,  Sec.  646,  clause  2,  si  b.  A.  1898,  Sec.  64&,  clause  3. 

In  re  Silverman,  97  Fed.  Rep.  325,  Whether    taxes    precede    expenses 

3  Am.  B.  R.  227.     See  also   B.  A.  of  administration,  see  Sec.  587,  ante. 
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States.*^  It  must  appear  that  the  witness  fees  have  been 
actually  paid  before  they  are  entitled  to  priority.*^  Mileage 
can  only  be  allowed  upon  showing  the  residence  or  place 
of  business,  or  the  distance  necessarily  traveled  by  the  wit- 
ness.** 

The  actual  and  necessary  expenses  incurred  by  officers 
in  the  administration  of  an  estate  are  entitled  to  priority 
under  this  clause.*^  Such  expenses  include  rent,*®  premiums 
for  insurance,  money  paid  for  care  and  storage  of  the  prop- 
erty, for  marshal's  fees,  for  advertising  and  giving  notice  to 
creditors,  for  premiums  to  bonding  company,  for  trustee's 
bond,  to  a  stenographer  employed  under  section  38ar,  clause 
5,  for  traveling  and  incidental  expenses  of  a  referee  or  trus- 
tee and  those  of  any  clerk  or  other  officer  attending  him  in  the 
performance  of  his  duties,  and  any  other  necessary  expense 
actually  incurred  by  the  referee,  trustee,  receiver,*'^  or  marshal 
incident  to  the  management  or  settlement  of  the  estate. 

The  expenses  of  a  sale  include  advertisement,  appraisement, 
auctioneer's  fees,  etc.,  are  entitled  to  priority  as  costs  of  ad- 
ministration.** Such  expenses  are  usually  paid  oiit  of  the  pro- 
ceeds of  the  sale,  which  belongs  to  the  general  creditors. 
Where  a  court  of  bankruptcy  sells  mortgaged  property,  it  is 
only   fair  that  the   secured   creditor  bear  his   proportion  of 

82  B.  A.  1898,  Sec.  646,  clause  3,  404,  3  Am.  B.  R.  625 ;  In  re  Pierce, 
R.  S.  Sees.  848,  849;  Hoffschlaeger  HI  Fed.  Rep.  516,  6  Am.  B.  R.  747; 
Co.  V.  Young  Nap,  12  Am.  B.  R.  In  re  Prince  &  Walter,  131  Fed. 
526.  Rep.  546,  12  Am.  B.  R.  675;  In  re 

83  Hoflfschlaeger  Co.  v,  Young  Lengert  Wagon  Co.,  110  Fed.  Rep. 
Nap,  12  Am.  B.  R.'  526.  927,  6  Am.  B.  R.  535 ;  In  re  Pattee, 

8*  In  re  Todd,  109  Fed.  Rep.  265,  143   Fed.  Rep.  994,   16  Am.   B.   R. 

6  Am.  B.  R.  88.  450;   In   re    Castleberry,    143    Fed. 

85  In  re  Daniels,    130   Fed.    Rep.  Rep.  1021,  16  Am.  B.  R.  431. 
597,  12  Am.  B.  R.  446;  In  re  Tebo,  ^^  In   re   Hersey,    171    Fed.   Rep. 

101  Fed.  Rep.  419,  4  Am.  B.  R.  235;  1004,  22  Am.  B.  R.  856,  860,  863. 
In  re  Carolina   Cooperage   Co.,   96  8t  /„  ^g  Alaska  Fishing  &  Devel- 

Fed.   Rep.  950,  3   Am.   B.   R.   154;  opment  Co.,  167  Fed.  Rep.  875,  21 

In  re  Mammoth  Pine  Lumber  Co.,  Am.    B.    R.   685,    receivers'    certifi- 

116  Fed.  Rep.  731,  8  Am.  B.  R.  651 ;  cates. 

In  re  Allen,  96  Fed.  Rep.  512,  3  Am.  8s  A  per  diem  of  $5.00  to  apprais- 

B.  R.  38 ;  In  re  Scott,  99  Fed.  Rep.  ers  is  all  that  is  allowed  in  a  Penn- 
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these  expenses.*®  Money  advanced  for  expenses  by  the  bank- 
rupt or  other  person  is  entitled  to  priority  as  costs  of  admin- 
istration.®* 

A  deficiency  resulting  from  continuing  the  business  of  the 
bankrupt  has  been  allowed  priority  over  general  creditors,®^ 
but  not  as  against  claims  of  secured  creditors.®^  Costs  awarded 
against  a  trustee  in  a  state  court  have  been  ordered  paid  in  full, 
but  not  a  judgment  for  damages  for  detention  of  property.®^ 

The  expenses  of  administration  must  be  reported  in  detail, 
under  oath,  and  examined  and  approved  by  the  court.®*  The 
accounts  should  be  itemized,  with  proper  vouchers  when 
vouchers  can  be  procured,  and  the  affidavit  should  state  that 
the  amounts  charged  were  necessary,  }ust,  and  rea:sonable.®^ 
The  expenses  of  a  trustee  are  usually  made  in  his  regular 
reports  to  the  court  and  are  allowed  upon  confirmation  of  such 
reports.  If  an  officer  fails  to  itemize  and  verify  his  account, 
the  court  will  not  aHow  it.®^  It  is  not  necessary  to  give 
creditors  notice  before  allowing  items  of  expense  as  a  cost 
of  administration.®^     The  court  is  not  bound  to  allow  the 


sylvania  district,  and  it  must  be  an 
extraordinary-  case  where  over  two 
or  three  days  are  necessary  for  ap- 
praisers. If  there  is  occasion  for 
anything  more  than  that  the  trustee 
must  justify, it.  An  appraiser's  fee 
of  $40  was  designated  as  outrage- 
ous, and  was  cut  down  to  $1S. 
In  re  E.  I.  Fidler  &  Son,  172  Fed. 
Rep.  632,  21  Am.  B.  R.  101. 

88 /ra  re  Utt  (C.  C.  A.  7th  Cir.), 
105  Fed.  Rep.  7S4,  45  C.  C.  A.  32, 
5  Am.  B.  R.  383 ;  In  re  Alison  Lum- 
ber Co.,  137  Fed.  Rep.  643,  14  Am. 
B.  R.  78;  In  re  Cogley,  107  Fed. 
Rep.  73,  5  Am.  B.  R.  731 ;  McNair 
V.  Mclntyre  (C.  C.  A.  4th  Cir.), 
113  Fed.  Rep.  113,  51  C.  C.  A.  89, 
7  Am.  B-  R-  638;  In  re  Goldsmith, 
118  Fed.  Rep.  763,  9  Am.  B.  R.  419; 
In  re  Hughes,  170  Fed.  809,  22  Am. 
B.  R.  303. 


soGen.  Ord:  10.  In  re  Hatcher, 
145  Fed.  Rep.  658,  16  Am.  B.  R.  722. 

91  In  re  Prince  &  Walter,  131  Fed. 
Rep.  546,  12  Am.  B.  R.  675. 

'2  In  re  Bourlier  Cornice  &  Roof- 
ing Co.,  133  Fed.  Rep.  958,  13  Am. 
B.  R.  585;  In  re  Prince  &  Walter, 
13]-  Fed.  Rep.  546,  12  Am.  B.  R. 
675. 

89 /»  re  Neely,  108  Fed.  Rep.  371, 
5  Am.  B.  R.  836. 

9*B.  A.  1898,  Sec.  62;  Gen.  Ords. 
19  and  26. 

95  Gen.  Ords.  19  and  20. 

96 /m  re  Daniels,  130  Fed.  Rep. 
597,  12  Am.  B.  R.  446;  In  re  Caro- 
lina Cooperage  Co.,  96  Fed.  Rep. 
950,  3  Am.  B.  R.  154;  In  re  Hoyt, 
119  Fed.  Rep.  987,  9  Am.  B.  R.  574. 

9^/«  re  Stotts,  93  Fed.  Rep.  438, 
1  Ani.  B.  R.  641. 
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full  sum  actually  expended,  but  only  so  much  as  it  shall 
find  to  have  been  reasonable  and  necessary  for  the  purpose.®® 
Section  62  provides  the  manner  of  proving  and  allowing 
expenses  of  officers  in  administering  an  estate  and  for  the 
payment  of  such  accounts.  Section  64b  gives  such  accounts 
priority  of  payment. 

§  591.    Attorney's  fees. 

Costs  of  administration  also  include  one  reasonable  attor- 
ney's fee  for  professional  services  actually  rendered,  irrespec- 
tive of  the  number  of  attorneys  employed,  to  the  petitioning 
creditors  in  involuntary  cases,®'  to  the  bankrupt  in  involuntary 
cases  while  performing  the  duties  by  the  statute  prescribed  and 
to  the  bankrapt  in  voluntary  cases,  as  the  court  may  allow.  ^''* 

It  will  be  observed  that  attorney's  fees  are  allowed  as  costs  of 
administration  in  three  classes  of  cases.  The  priority  is 
allowed  for  professional  services  only,^  and  only  a  reasonable 
fee  for  services  actually  rendered,^  the  amount  of  which  is  to 
be  determined  by  the  court.*  The  subject  of  attorney's  fees 
is  considered  elsewhere.* 

Under  section  60d  the  bankruptcy  court  has  jurisdiction 
to  re-examine  the  validity  of  a  payment  made  to  an  attorney.^ 
The  state  court  can  not  review  the  reasonableness  of  an 
attorney's  fee  under-  section  60  as  only  the  bankruptcy  court 
can  do  that.® 

08 /»  re  Allen,  96  Fed.  Rep.  M2,  ^  In  're  Curtis  (C.  C.  A.  7th  Cir.), 

3  A.  B.  R.  38.  100  Fed.  Rep.  784,  41  C.  C.  A.  59, 

o^But  not  where  no  adjudication  4  Am.   B.  R.  17;  Smith  v.  Cooper 

is    made.  .  In    re    Black    Diamond  (C.  C.  A.  Sth  Cir.),  120  Fed.  Rep. 

Copper   Mining   Co.    (Ariz.    1906),  230,  56  C.  C.  A.  578,  11  Am.  B.  R. 

85  P.  653.  755;  In  re  Goldville  Mfg.  Co.,  118 

loo  B.  A.  1898,  Sec.  64&,  clause  3.  Fed.  Rep.  892,  ,10  Am.   B.  R.  552. 

Cf.  Sec.  (fid;  In  re  Grignard  Litho.  Cf.  B.  A.  1898,  Sec.  60rf. 

Co.,  158  Fed.  557,  19  Am.  -B.  R.  743.  *  See  Sec.  105,  et  seq.,  ante. 

^In  re  Connell  &  Sons,  120  Fed.  e  See    Sec.    107,    ante;    Wood   v. 

Rep.  846,  9  Am.  B.  R.  474.  Henderson  ''10  U.  S.  246,  52  L.  Ed. 

2  In  re  Rosenthal,  120  Fed.  Rep.  1046,  20  Am.  B.  R.  1. 

848,  9  Am.  B.  R.  626;  In  re  Carr,  e  Swartz  v.  Frank,   183  Mo.  438, 

117  Fed.  Rep.  572,  9  Am.  B.  R.  58.  82  S.  W.  60. 
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§  592.    Wages  or  labor  claims. 

Of  claims  entitled  to  payment  in  full  before  paying  any  debts 
of  general  creditors,  the  fourth  class  in  order  of  payment  is 
wages  due  to  workmen,  clerks,  traveling  or  city  salesmen,  or 
servants  which  have  been  earned  within  three  months  before 
the  date  of  the  commencement  of  proceedings,  not, to  exceed 
$300  to  each  claimant.^ 

This  provision  furnishes  the  exclusive  rule  for  deterrriining 
what  debts  for  wages  are  entitled  to  priority.  Where  a  state 
statute  gives  priority  to  wages  earned  more  than  three  months 
prior  to  insolvency  proceedings,  such  claims  ar?  not  entitled 
to  priority  under  section  64b,  clause  5,  of  the  bankrupt  act, 
as  section  64b,  clause  4,  is  held  to  exclude  claims  for  wages 
from  section  64b,  clause  5.^ 

The  claims  of  secured  creditors  are  paid  before  labor 
claims,*  and  labor  claims  before  taxes.*  Where  the  state  law 
gives  not  a  priority,  but  a  lien  on  the  bankrupt's  property  and 
this  lien  becomes  fixed  before  the  petition  in  bankruptcy  is 
filed,  it  will  be  respected.^  If  the  labor  claimant  fails  to  com- 
ply with  the  state  statute  so  as  to  create  a  lien,  his  claim  is  not 
entitled  to  priority.^ 

IB.   A.   1898,   Sec.  646,  clause  4.  Am.  B.  R.  18;  In  re  Erie  Lumber 

"Traveling  or  city  salesmen"   were  Co.,  ISO  Fed.  Rep.  817,   17  Am.  B. 

included  by  the  amendment  of  June  R.  689;  In  re  Proudfoot,  173  Fed. 

IS,  1906,  34  Stat,  at  L.267.  Rep.  733,  23  Am.  B.  R.  106. 

2/m  re  Rouse,  Hazard  &  Co.   (C.  *  See   Sec.   S87,    ante. 

C.  A,  7th  Cir.),  91  Fed.  Rep.  96,  33  ^  In  re  Lawler,  110  Fed.  Rep.  13S, 

C.,C.  A.  3S'6,  1  Am.  B.  R.  234;  In  re  6  Am.  B.  R.  184;  In  re  Laird   (C. 

Shaw,  109  Fed.  Rep.  782,  6  Am.  B.  C.  A.  6th  Cir.),  109  Fed.  Rep.  S50, 

R.  SOI ;  In  re  Slomka  (C.  C.  A.  2d  48  C.   C.  A.  S38,  6  Am.   B.  R.   1 ; 

Cir.),  122, Fed.  Rep.  630,  58  C.  C.  see  also  In  re  City  Trust  Co.  (C.  C. 

A.  352,  9  Am.  B.  R.  635.  A.  6th  Cir.),  121  Fed.  Rep.  706,  58 

s  See  Sec.  594,  ante;  In  re  City  C.  C.  A.  126,  10  Am.  B.  R.  231. 

Trust  Co.   (C.  C.  A.  6th  Cir.),M21  «In  re   Burton   Bros.    Mfg.    Co., 

Fed.  Rep.  706,  58  C.  C.  A.   126,   10  134  Fed.   Rep.   157,    14  Am.   B.   R. 

Am.  B.  R.  231;  In  re  Yoke  Vitri-  218;  In  re  Meis,  18  Am.  B.  R.  104 

fied  Brick  Co.,  180  Fed.  Rep.  235,  25  (Referee). 


1126  LAW    AND    PROCEEDINGS    IN    BANKRUPTCY. 

The  priority  for  wages  is  limited  to  wages  earned  within 
three  months  immediately  preceding  the  filing  oi  the  petition/ 
This  does  not  mean  the  three  months  last  employed,  as  where 
business  was  suspended  prior  to  bankruptcy.*  Wages  may  be 
said  to  be  earned  even  if  the  employe  is  on  his  vacation  during 
a  part  of  the  three  months'  period.®  A  father  is  entitled  to 
priority  for, the  services  rendered  by  his  minor  son  as  a  work- 
man.^" 

Where  the  claim  arises  under  a  contract  for  labor,  including 
the  services  of  a  team,  the  claimant  is  entitled  to  priority  for 
his  personal  services  only.'-'-  ,  An  employe  is  not  entitled  to 
priority  in  payment  of  wages  for  an  unexpired  term  of  em- 
ployment, where  he  was  wrongfully  discharged,^^  and  a  judg- 
ment for  breach  of  a  contract  of  employment  is  not  entitled 
to  priority. ^^  A  person  having  a  labor  claim  entitled  to  prior- 
ity does  not  lose  his  priority  by  having  obtained  a  judgment 
on  it  within  four  months  prior  to  the  filing  of  the  petition.^* 

'  B,   A.    1898,   Sec.  64,   clause  4;  ."Vacation  -wages  can  not  be  re- 

In  re  Slomka    (C.   C.   A.  2d  Cir.),  garded    as   a   mere   gratuity,    given 

122  Fed.  Rep.  630,  58  C.  C.  A.  352,  in    recognition    of   past  or  present 

9   Am.    B.    R.    635 ;    In    re    Rouse,  services.    By  continuing  the  relation 

Hazard  &  Co,   (C.  C.  A.  7th  Cir.),  of  employer  and  employe  during  a 

91  Fed.  Rep.  96,  33  C.  C.  A.  356,  1  dull  season,  the  employer  holds  his 

Am.  B.  R.  234;  In  re  Burton  Bros,  -working  force  in  readiness  for  the 

Mfg.  Co.,  134  Fed.  Rep.  157,  14  Am.  active  season." 

B.  R.  218;  In  re  Gladding  Co.,  120  lo/re  re  Harthorn,  No.  6162  Fed: 

Fed.  Rep.  709,  9  Am.  B.  R.  700.  Cas.,  4  N.  B.  R.  103. 

In  re  Huntenberg,  153  Fed.  Rep.  ii/«  re  Winton  Lumber  &  Mfg. 

768,  18  Am.  B.  R.  697,  it  was  held  Co.,  17  Am   B.  R.  117. 

that    an    infaht's    claim    for    wages  But  see  In  re  Blackman,  6  Chi. 

before  three  months  was  not  pre-  Leg.  News  18. 

ferred.  12 /„  ye  Pevear,   No.   11053  Fed. 

8/»  re  Slomka  (C.  C.  A.  2d  Cir.),  Cas.,  17  N.  B.  B.  R.  461,  21  Fed. 

122  Fed.  Rep.  630,  58  C.  C.  A.  352,  Rep.  121. 

9  Am.  B.  R.  635 ;  In  re  Rouse,  Haz-  is  In  re  Lewis  Co.  (Ref.),  12  Am. 

ard  &  Co.   (C.  C.  A.  7th  Cir,),  91  B.  R.  279.  'See  also  Sec.  311,  ante. 

Fed.  Rep.  96,  33  C.  C.  A.  356,  1  Am,  i4  /«  re  Anson,  101  Fed.  Rep.  698, 

B.  R.  234.  4  Am.  B.  R.  231. 

o/n  re  Gladding,   120  Fed.   Rep. 
709,  9  Am.  B.  R.  700,  the  court  said : 


PRIORITIES   ON    DISTRIBUTION. 


1127 


The  word  "wages"  as  here  used  means  compensation  for 
services  rendered.^®  It  includes  salaries/^  commissions/ '^  or 
where  a  laborer  is  paid  by  the  piece/®  as  well  as  wages  paid 
by  the  day,  week  or  month.^^ 

The  priority  for  wages  is  limited  to  $300  for  each  employe 
and  the  claimant  is  a  general  creditor  for  any  balance  of  wages 
that  may  be  due  him.^"  The  court  has  perrtiitted  clairnants  to 
apply  payments  on  account  to  wages  due  before  the  three 
months'  period  and  allowed  priority  for  wages  earned  in  the 
last  three  months.^^ 

The  persons  entitled  to  priority  for  wages  are  "workmen, 
clerks,  traveling  or  city  salesmen,  or  servants."  ^^  If  a  claim- 
ant is  within  one  of  these  classes  he  is  entitled  to  the  priority.^* 


15 /»  re  Dexter  (C.  C.  A.  1st 
Cir.),  1S8  Fed.  Rep.  789,  89  C  C. 
A.  285,  20  Am.  B.  R.  47;  In  re 
Roebuck  Weather  Strip  &  Wire 
Screen  Co.,  180  Fed.  Rep.  497,  24 
Am.  B.  R.,  532. 

11=  7«  re  Baumblatt,  156  Fed.  Rep. 
422,  19  Am.  B.  R.  500. 

In  re  Gay,  188  Fed.  Rep.  392, 
Judge  Dodge  said:  "It  can  not  be 
said,  in  view  of  In  re  Dexter,  158 
158  Fed.  788,  decided  by  the 
Court  of  Appeals  for  this  Circuit  in 
1907,  that  he  is  any  the  less  within 
the  meaning  of  the  section  referred 
to  because  he  was  receiving  a  sal- 
ary of  "'$3,000  a  year  instead  of 
receiving  a  comparatively  small 
compensation  for  his  services,  and, 
therefore,  presumably  dependent 
upon  his  earnings .  for  present  sup- 
port." 

"/m  re  Dexter  (C.  C.  A.  1st 
Cir.),  158  Fed.  Rep.  789,  89  C.  C. 
A.  285,  20  Am.  B.  R.  47;  In  re 
Roebuck  Weather  Strip  &  Wire 
Scr.een  Co.,  180  Fed.  Rep.  497,  24 
Am.  B.  R.  S32. 


IS  In  re  Gurewitz  (C.  C.  A.  2d 
Cir.),  121  Fed.  Rep.  982,  58  C.  C. 
A.  320,  10  Am.  B.  R.  350. 

19 /m  re  Caldwell,  164  Fed.  Rep. 
515,  21  Am.  B.  R.  236. 

2°  B.  A.  1898,  Sec.  646,  clause  4; 
In  re  Roebuck  Weather  Strip  & 
Wire  Screen  , Co.,  180  Fed.  Rep.  497, 
24  Am.  B.  R.  532. 

21 /»  re  Mclntyre  Bros.  (Ref.), 
21  Am.  B.  R.  588;  In  re  Andrews 
(Ref.),  19  Am.  B.  R.  441. 

22  B.  A.  1898,  Sec.  646,  as  amended 
by  the  act  of  June  15,  1906,  34  Stat, 
at  L.  267. 

The  act  of  1867  gave  priority 
for  wages  to  "'any  operative,  clerk 
or  house  servant,  to  the  amount  of 
$50,"  R.  S.  Sec.  5101. 

23/Mre  Gurewitz  (C.  C.  A.  2d 
Cir.),   121  Fed.  Rep.  982,  58  C.   C. 

A.  320,  10  Am.  B.  R.  350;  In  re 
Caldwell,  164  Fed.  Rep.  515,  21  Am. 

B.  R.  236;  In  re  Dexter  (C.  C.  A. 
1st  Cir.),  158  Fed.  Rep.  789,  89  C. 

C.  A.  285,  20  Am.  B.  R.  47;  In  re 
Gay,  188  Fed.  Rep.  392;  In  re  Fink, 
163  Fed.  Rep.   135,  20  Am.  B.  R. 

897. 
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Priority  under  this  section  has  been  allowed  to  a  salesman 
employed  in  a  shop,^*  a  bookkeeper,^^  one  temporarily  em- 
ployed in  adjusting  books  and  accounts  of  a  bankrupt,^®  or  a 
musician  at  weekly  wages  on  a  roof  garden,^''  or  a  workman 
paid  by  the  piece,^*  or  an  apprentice  for  labor  done  after  his 
apprenticeship  under  an  agreement  for  a  specific  compensa- 
tion.^® 

Traveling  or  city  salesmen  were  not  entitled  to  priority  in 
proceedings  instituted  before  the  amendment  of  1906,^°  but  the 
amendment  extended  the  right  of  priority  for  wages  to  trav- 
eling or  city  salesmen.^^  A  person  soliciting  orders  for 
weather  strips  is  a  salesman,  although  it  was  a  part  of  his 
duty  to  supervise  the  installation  of  the  strips.^^ 

If  a  claimant  is  not  a  workman,  clerk,  traveling  or  city  sales- 
man or  servant,  he  is  not  entitled  to  priority  for  wages.^^  The 
following  persons  have  been  held  not  included  in  the  classes 
entitled  to  priority:  the  president  or  general  manager  of  a 
corporation,^*  a  blacksmith  working  in  his  own  shop,^^  a  gen- 


"/»  re  Flick,  105  Fed.  Rep.  503, 
5  Am.  B.  R.  465;  In  re  King  Co., 
113  Fed.  Rep.  120,  7  Am.  B.  R.  619. 

25  In  re  BaumWatt,  156  Fed.  Rep. 
422,  19  Am.  B.  R.  500. 

■^^Ex  parte  Rockett,  No.  11977 
Fed.  Cas.,  2  Low.  522. 

27  In  re  Caldwell,  164  Fed.  Rep. 
515,  21  Am.  B.  R.  236. 

-8 /ra  re  Gurewitz  (C.  C.  A.  2d 
Cir.),  121  Fed.  Rep.  982,  58  C.  C. 
A.  320,  10  Am.  B.  R.  350;  In  re 
Copper  King,  143  Fed.  Rep.  649, 
16  Am.  B.  R.  148. 

2»/»  re  Steiner,  No.  13354  Fed. 
Cas.,  1  Pa.  L.  J.  368. 

80  Act  of  June  15,  1906,  34  Stat, 
at  L.  267;  In  re  Photo  Electric 
-Engraving  Co.,  155  Fed.  Rep.  684, 
19  Am.  B.  R.  94;  In  re  Greenewald, 
99  Fed.  Rep.  705,  3  Am.  B.  R.  696; 
In  re  Scanlan,  97  Fed.  Rep.  26,  3 
Am.  B.  R.  202. 

'1/m   re    Dexter    (C.    C.    A.    1st 


Cir.),  158  Fed.  Rep.  789,  89  C.  C. 
A.  285,  20  Am.  B.  R.  47;  In  re  Gay, 
188  Fed.  Rep.  392;  In  re  Fink,  163 
Fed.  Rep.  135,  20  Am.  B.  R.  897. 

32  In  re  Roebuck  Weather  Strip  & 
Wire  Screen  Co.,  180  Fed.  Rep.  497, 
24  Am.  B.  R.  532. 

33  In  re  Grubbs-Wiley  Grocery 
Co.,  96  Fed.  Rep.  186,  2  Am.  B.  R. 
442;  In  re  Carolina  Cooperage  Co., 
96  Fed.  Rep.  950,  3  Am.  B.  R.  154; 
In  re  Brown  &  Co.,  171  Fed.  Rep. 
281,  22  Am.  B.  R.  496;  Matter  of 
Zotti   (Ref.),  23  Am.  B.  R.  607. 

3*/»  re  Carolina  Cooperage  Co., 
96  Fed.  Rep.  950,  3  Am.  B.  R.  154; 
In  re  Grubbs-Wiley  Grocery  Co., 
96  Fed.  Rep.  183,  2  Am.  B.  R.  442; 
In  re  Brown  &  Co.,  171  Fed.  Rep. 
281,  22  Am.  B.  R.  496. 

But  see  In  re  Andrews  (Ref.), 
19  Am.  B.  R.  441. 

35  Weaver  v.  Hugill  Shoe  &  Sup- 
ply Co.  (Ref.),  16  Am.  B.  R.  516. 
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eral  buyer  for  jobbers,^^  a  music  teacher,^''  an  editor  of  a  news- 
paper,^* a  contractor,^"  or  the  manager  of  a  branch  office  of  a 
broker.*" 

§  593.    Subrogation  to  the  rights  of  labor  claimants. 

An  assignee  of  wages  due  for  labor  is  entitled  to  priority 
of  payment,  whether  the  assignment  was  made  before  or  after 
the  commencement  of  bankruptcy  proceeditigs.^  The  su- 
preme court  has  said :  ^  "The  priority  is  attached  to  the  debt 
and  not  to  the  person  of  the  creditor;  to  the  claim  and  not 
to  the  claimant." 

A  person  who  loans  money  to  pay  wages  is  not  subrogated 
to  the  rights  of  the  laborers  or  entitled  to  priority,^  The  rea- 
son is  that  where  a  claim  for  wages  is  paid,  it  is  extinguished 
and  no  priority  can  attach  to  it.  Where  the  claim  is  sold  or 
assigned  it  still  exists  and  is  entitled  to  priority.  It  is  a  gen- 
eral rule  in  equity  that  one  who  furnished  money  to  pay  pref- 
erential claims  is  not  entitled  to  priority  over  other  creditors.  ■ 
Subrogation  exists  by  virtue  of  contract  with  the  claimant  and 
not  by  any  agreement  with  the  debtor.* 

3«  Matter    of    Smith    (Ref.),    11  179  Fed.  SS,  102  C.   C.  A.  623,  24 

Am.  B.  R.  646.  Am.  B.  R.  7?8;  contra,  In  re  West- 
s' First  Nat.  Bank  v.  Bamum,  160  lund,    99   Fed.    399,   3    Am.    B.   R. 

Fed.  Rep.  24S,  20  Am.  B.  R.  439.  646;   In  re  St.   Louis   Ice   Mfg.  & 

38  Matter  of  Zotti  (Ref.),  23  Am.  Storage  Co.,  147  Fed.  752,  17  Am. 

B.  R.  607.  B.  R.  194. 

s9/n  re  Rose  (Ref.),  1  Am.  B.  R.  ^  Shropshire,   Woodliiif  &   Co.    v. 

68.  Bush,  204  U.  S.  186,  51  L.  Ed.  436, 

*»/»  re  Brown  &  Co.,  171   Fed.  17  Am.  B.  R.  77. 

Rep.  281,22  Am.  B.  R.  496.  ^  Theobald   v.   Hammond    (C.   C. 

1  Shropshire,    Woodliff   &   Co.   v.  A.  6th  Cir.),  133  Fed.  Rep.  525,  66 

Bush,  204  U.  S.  186,  51  L.  Ed.  436,  C.  C.  A.  496;  In  re  North  Carolina 

17  Am.   B.  R.   77;  In  re  Harmon,  Car  Co.,  127  Fed.  Rep.  178,  11  Am. 

128  Fed.  Rep.  170, 11  Am.  B.  R.  64;  B.  R.  488;  In  re  St.  Louis  Ice  Mfg. 

In  re  Campbell,  102  Fed.  Rep.  686,  &  Storage  Co.,  147  Fed.  Rep.  752, 

4  Am.  ,B.   R.    535;    In  re   Brown,  17  Am.  B.   R.  194;  United   Surety 

No.  -1974  Fed.    Cas.,   4   Ben.    142;  Co.  v.  Iowa  Mfg.  Co.  (C.  C.  A.  8th 

In  re  Fuller  &   Bennett,    152  Fed.  Cir.),  179  Fed.  Rep.  55,  102  C.  C. 

Rep.    538,     18    Am.     B.     R.    443  A.  623,  24  Am.  B.  R.  728. 

(though    assignment    before   ba,nk-  *  Browder  &  Co.  v.  Hill  (C.  C.  A. 

ruptcy)  ;     United     Surety     Co.     v.  6th  Cir.),  136  Fed.  Rep.  821,  69  C. 

Iowa  Mfg.  Co.  (C.  C.  A.  8th  Cir.), 
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A  merchant,  who  suppHes  goods  to  workmen  of  a  bankrupt 
corporation  and  takes  wage  orders  and  charges  the  corpora- 
tion for  the  goods  sold,  is  not  entitled  to  be  subrogated  to  the 
laborer's  claim  for  priority  out  of  the  property  of  the  bank- 
rupt.^ 

A  person  who  loans  money  to  pay  preferred  claims  is  a  gen- 
eral creditor.^ 

§  594.    Debts  entitled  to  priority  under  the  laws  of  the  states 
or  United  States. 

Of  the  debts  entitled  to  payment  before  paying  any  debts  of 
general  creditors  the  fifth  class  in  order  of  payment  is  debts 
owing  to  any  person  who  by  the  laws  of  the  states  or  the 
United  States  is  entitled  to  priority.' 

A  state  is  a  "person"  within  this  section  and  entitled  to 
priority  wherever  state  laws  so  provide.* 

This  clause  does  not  adopt  the  state  laws  with  referetice  to 
the  priority  of  labor  claims.  ^^ 

Where  a  claimant  has  a  lien  he  is  preferred  not  because 
section  64b,  clause  5,  of  the  bankrupt  act,  gives  him  priority, 
but   because   the   bankrupt   act   recognizes    all   valid   liens,'^* 

C.  A.  499,  14  Am.  B.  R.  619;  United  Cir.),    171   Fed.   Rep.  81,  96   C.  C. 

Surety  Co.  v.  Iowa  Mfg.  Co.  (C.  C.  A.  185,  22  Am.  B.  R.  413.    Whether 

A.  8th  Cir.),  179  Fed.  Rep.  55,  102  a    state    is    entitled    to    priority   at 

C.  C.  A.  623,  24  Am.  B.  R.  728.  common   law   is   discussed  but  not 

"  Browder  &  Co.  v.  Hill  (C.  C.  A.  decided  in  In  re  Devlin,   180  Fed. 

6th  Cir.),  136  Fed.  Rep.  821,  69  C.  Rep.  170,  24  Am.  B.  R.  863.     The 

"C.  A.  499,  14  Am.  B.  R.  619.  United  States  is  not  a  "person"  af- 

6  Browder  &  Co.  v.  Hill  (C.  C.  A.  fected  by  this  section.     Title  Guar- 

6th  Cir.),  136  Fed.  Rep.  821,  69  C.  anty    &    Surety    Co.    v.    Guarantee 

C.  A.  499,  14  Am.  B.  R.  619;  United  Title  &  Trust  Co.  (C.  C.  A.  3d  Cir.), 

Surety  Co.  v.   Iowa  Mfg.   Co.    (C.  174  Fed.  Rep.  385,  98  C.  C.  A.  603, 

C.  A.  8th  Cir.),  179  Fed.  Rep.  55,  23  Am.  B.  R.  340. 

102  C  C.  A.  623,  24  Am.  B.  R.  728.  "/n  re  Rouse,  Hazard  &  Co.  (C 

^B.  A.   1898,   Sec.  646,  clause  ,5.  C.   A.   7th  Cir.),  91   Fed.   Rep.  96, 

^  In  re  Western   Implement   Co.,  1  Am.  B.  R.  234;  In  re  Shaw,  109 

166  Fed.  Rep.  576,  22  Am.  B.  R.  167.  Fed.  Rep.  782,  6  Am.  B.  R.  501 ;  In 

The  claim  of  the  state  of  Minnesota  re  Slomka   (C.  C.  A.  2d  Cir.),  122 

for   merchandise   made   by   convict  Fed.   Rep.  630,  58  C.  C.  A.  322,  9 

labor  and  sold  to  the  bankrupt  is  Am.  B.  R.  635. 

entitled  to  priority  under  the  state  is  B.    A.,    1898,    Sec.    67rf;   In  re 

"law   and  the   bankruptcy  act,'  Sec.  Lawler,     110     Fed.     Rep.     135,     6 

646.     In  re  Mercer   (C.  C.  A.  8th  Am.  B.  R.  184;  In  re  Laird  (C.  C. 
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which  it  does  not  -specifically  dissolve.  Thus  where  a  state 
law  gives  a  lien  for  one  year's  rent,  on  the  goods  on  the 
premises,  the  landlord  is  entitled  to  the  proceeds  of  the  sale 
of  such  goods  up  to  that  amount.^*  Where  no  lien  is  created 
in  favor  of  the  landlord  his  claim  for  rent  is  not  entitled 
to  priority,^^  except  under  special  state  statute.^'^ 

The  time  of  filing  the  petition  fixes  the  status  as  to  priori- 
ties so  a  provision  in  a  lease  accelerating  all  rent  on  default 
in  payment  of  one  installment  creates  no  prority  for  the 
rent  accelerated  as  it  becomes  operative  only  after  the  filing 
of  the  petition.^^  A  mere  judgment  is  not  entitled  to  priority 
though  due  to  the  state ;^^  and  when  a  judgment  becomes 
a  lien  depends  upon  the  laws  of  the  state  in  which  it  is 
asserted.^" 

This  clause  of  the  bankrupt  act  does  not  make  all  liens 
under  the  state  laws  equal,  but  leaves  them  the  priority 
which  the  state  law  gives  them.^^  So  where  the  state 
statutes  give  a  lien  to  both  landlord  and  a  wage-earner 
their  priority  will  be  determined  by  the  state  law.^^  Where 
the  state  law  gives  no  priority  over  other  creditors  for  money 

A.  6th  Cir.),  109  Fed.  Rep.  550,  48  the  chattels  on  the  premises,  where 

C.  C.  A.  548,  6  Am.  B.  R.  1 ;  In  re  bankruptcy   proceedings    are   begun 

City  Trust  Co.  (C.  C.  A.  6th  Cir.),  before  the  landlord  distrains.    In  re 

121  Fed.  Rep.  706,  58  C.  C.  A.  126,  Southern  Co.,  180  Fed.  Rep.  838,  24 

10  Am.  B.  R.  231.  Am.  B.  R.  813;  In  re  Chaudron  & 

"/w  re  Mitchell,   116  Fed.   Rep.  Peyton,  180  Fed.  Rep.  841,  24  Am. 

87,  8  Am.  B.  R.  324;  Wilson  v.  Penn  B.  R.  811. 

Trust  Co.    (C.  C.  A.  3d  Cir.),   114  '"In   re    Consumers    Coffee    Co., 

Fed.  Rep.  742,  52  C.  C.  A.  374,  8  151  Fed.  Rep.  933,  18  Am.  B.  R.  500; 

Am.  B.  R.  169;  In  re  Hoo-ver,  113  In  re  Bishop,  153  Fed.  Rep.  304,  18 

Fed.  Rep.   136,  7   Am.   B.   R.   330;  Am.  B.  R.  635  (South  Carplina). 

In  re  Duble,   117  Fed.   Rep.   794,  9  is/„  ^g  Winfield   Mfg.   Co.,   137 

Am.  B.  R.  121.  Fed.  984,  IS  Am.  B.  R.  257. 

15 1^  Ye  Whealton  Restaurant  Co.,  i'  In  re  Falls  City  Shirt  Mfg.  Co., 

143  Fed.  Rep.   921,   16  Am.   B.   R.  98  Fed.  Rep.  592,  3  Am.  B.  R.  437. 

294;  Tn  re  Lewis  Ruppel,  97  Fed,  ^^  Pence  v.  Cochran,  6  Fed.  Rep. 

Rep.  778,  3  Am.  B.  R.  233  (Pennsyl-  269;  In  re  Lowe,  19  Fed.  Rep.  589. 

vania).                     .  21  Falls   City  Shirt  Mfg.   Co.,   98 

Under  Maryland  law  as  construed  Fed.  Rep.  592,  3  Am.  B.  R.  437. 

by  its  court  of  appeals,  a  landlord  22 /„  yg  Byrne,  97  Fed.  Rep.  762, 

is  not  entitled  to  a  lien  for  rent  on  3  Am.  B.  R.  268. 
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due  the  county  .by  a  delinquent  tax  collector  it  is  not  entitled 
to  priority  in  bankruptcy.^^  A  state  law  exempting  wages 
or  salary  will  be  enforced  in  bankruptcy.^*  Where  a  land- 
lord distrains  for  rent  after  adjudication  he  will  not  be 
entitled  to  the  amount  distrained  for  as  the  property  is  in 
custodia  legis,  but  will  be  given  the  priority  which  the  state 
law  gives  to  a  landlord  in  case  of  execution, ^^  Where,  as 
in  Pennsylvania,  the  vendor  has  no  lien  on  real  estate  for 
the  purchase  price,  but  a  bare  legal  title,  if  the  trustee  of 
the  vendee  severs  part  of  the  structures  and  sells  them,  the 
proceeds  go  to  the  general  creditors.^*" 

The  insolvency  laws  of  the  states  are  considered  as  remain- 
ing in  force  since  the  passage  of  the  bankruptcy  act,  so  where 
these  laws  give  priority  to  certain  debts,  when  the  estate  is 
administered  in  insolvency,  the  same  priorities  will  ordinarily 
be  allowed  when  the  estate  is  administered  in  bankruptcy,^'' 
and  so  of  a  state  statute  as  to  dissolution  of  a  corporation.^* 


23  In  re  Waller,  142  Fed.  Rep.  883, 
IS  Am.  B.  R.  753. 

2*/n  re  Holden,  127  Fed,  Rep. 
980,  12  Am.  B.  R.  96. 

23  In  re  Duble,  117  Fed.  Rep.  794, 
9  Am.  B.  R.  121. 

26 /n  re  Clark,  118  Fed.  Rep.  3S8, 
9  Am.  B.  R.  252.  See  also  In  re 
Hamilton,  102  Fed.  Rep.  683,  4  Am. 
B.  R.  543. 

2T/«  re  Bennett  (C.  C.  A.  6th 
Cir.),  153  Fed.  Rep.  673,  82  C.  C. 
A.  531,  18  Am.  B.  R.  320;  In  re 
Laird  (C.  C.  A.  6th  Cir.),  109  Fed. 
Rep.  550,  48  C.  C.  A.  538,  6  Am.  B. 
R.  1 ;  /m  re  Worcestet  Co.  (C.  C.  A. 
1st  Cir.),  102  Fed.  Rep.  808,  42  C.C: 
A.  637, '4  Am.  B.  R.  496;  In  re 
Crow,  116  Fed.  Rep.  110,  7  Am.  B. 
R.  545;  In  re  Daniels,  110  Fed.  Rep. 
745,  6  Am.  B.  R.  699;  In  re  Lewis, 
99  Fed.  Rep.  935,  4  Am.  B.  R.  51 ; 
In  re  Jones,  151  Fed.  Rep.  108,  18 
Am.  B.  R.  206;  In  re  Beaver  Coal 
Co.,  107  Fed.  Rep.  98,  5  Am.  B.  R. 


787;  In  re  Goldberg,  144  Fed.  Rep. 
566,  16  Am.  B.  R.  521 ;  In  re  Byrne, 
97  Fed.  Rep.  792,  3  Am.  B.  R.  268; 
In  re  Falls  City  Mfg.  Co.,  98  Fed. 
Rep.  592,  3  Am.  B.  R.  437. 

Where  the  priority  is  given  in  the 
settlement  of  a  partnership  no  pri- 
ority will  be  given  in  administration 
of  the  estate  of  one  of  the  partners 
in  bankruptcy.  In  re  Daniels,  110 
Fed.   Rep.   745,  6   Am.   B.  R.   699. 

28  Where  a  state  law  as  a  condi- 
tion to  allowing  a  foreign  corpora- 
tion to  do  business  within  the  state 
provides  for  priority  to  creditors 
within  the  state,  on  distribution  of 
assets  this  priority  will  be  recog- 
nized in  bankruptcy.  While  the 
Federal  Act  superseded  all  state 
laws,  yet  this '  rule  relates  merely 
to  the  administration  of  the  state 
laws  in  proceedings  in  the  state 
courts,  and  does  not  prevent  the 
enforcement  in  Federal  bankruptcy 
proceedings    of    general    priorities 
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To  be  entitled  to  priority  given  by  the  state  law,  a  claimant 
must  bring  his  claim  within  the  provisions  of  the  state  stat- 
ute.^®* 

An  act  regulating  assignments  for  creditors  is  held  to  gov- 
ern priorities  where  it  is  the  only  insolvency  system  in  the 
state.  ^®  If  the  state  statute  gives  not  a  priority,  but  a  lien, 
and  the  lien  is  dissolved  by  the  bankruptcy  proceedings,  the 
lienor  is  entitled  to  no  priority.*" 

Where  the  priority  given  by  the  state  law  was  to  claims 
for  compensation  and  for  expenses  incurred  by  an  assignee 
in  insolvency,  a  doubtful  question  arose  when  the  assign- 
ment was  set  aside  by  the  bringing  of  bankruptcy  proceed- 
ings within  four  months.  It  was  held  that  such  a  general 
assignment  was  in  fraud  of  .the  bankrupt  act  and  therefore 
such  debts  were  not  only  not  entitled  to  priority,  but  were  not 
even  provable  claims.*^  This  doctrine  was  repudiated  by 
the  supreme  court  in  Randolph  v.  Scruggs,^^  and  it  is  now- 
settled  that  an  assignee  or  his  aittorney  are  entitled  to  com- 
pensation for  services  rendered  either  before  or  after  the 
filing  of  the  petition,  if  the  services  rendered  were  beneficial 
to  the  estate,  and  this  claim  is  entitled  to  priority.*^ 

Costs  and  sheriff  fees  incurred  in  an  attachment  proceed- 
ing within  four  months  of  bankruptcy,  which  is  avoided  by 

recognized    by    state    laws;     In   re  In  re  Tatum,   112  Fed.  Rep.  SO,  7 

Standard  Oak  Veneer  Co.,  173  Fed.  Am.  B.  R.  52;  contra,  7»  r?  Scholtz, 

Rep.  103,  22  Am.  B.  R.  883.  106   Fed.   Rep.    834,   5   Am.   B.   R. 

28*  7m   re  Stark-UUman   Saddlery  782. 

Go.   (C.  C.  A.' 6th  Cir.),  171  Fed.  =^90  U.  S.  533,  47  L.  Ed.  1165, 

Rep.  834,  96  C.  C.  A.  506,  22  Am.  B.  10  Am.  B.  R.  1. 

R.  596.  33  See  Sec.  40,  ante;  Randolph  v. 

zs/n   re    Devlin,    180    Fed.  .Rep.  Scruggs,   190  U.   S.  533,  47  L.  Ed. 

170,  24  Am.  B.  R.  863.  1165,  10  Am.  B.  R.  1;  In  re  Chase 

3»/m  re  Allen,  96  Fed.  Rep.  512,  (C.  C.  A.  1st  Cir.),  124  Fed.  Rep. 

3  Am.  B.  R.  38;  In  re  Young,  96  753,  59  C.  C.  A.  629,  13  Am.  B.  R. 

Fed.  Rep.  606,  2  Am.  B.  R.  673.  677,;  Summers  v.  Abbott  (C.  C.  A. 

31  Stearns  v.  Flick,  103  Fed.  Rep.  8th  Cir.),  122  Fed.  Rep.  36,  58  C. 

919,  4  Am.  B.  R.  723;  In  re  Peter  C.  A.  352,  10  Am.  B.  R.  254;  In  re 

Paul  Book  Co.,  104  Fed.  Rep.  786,  Pattee,  143  Fed.  Rep.  994,  16  Am.  B. 

5  Am.  B.  R.  105 ;  Wilbur  v.  Watson,  R.  450. 
Ill  Fed.  Rep.  493,  7  Am.  B.  R.  54; 


1134  LAW    AND    PROCEEDINGS    IN    BANKRUPTCY. 

section  67f,  are  not  entitled  to  priority  of  payment,  unless 
there  is  a  provision  in  the  state  statute  creating  a  lien  in 
favor  of  such  charges.^*  ,  Where  a  lien  exists  under  the  state 
statute  in  favor  of  a  sheriff  or  party  for  costs  in  such  a 
proceeding  it  will  be  recognized  in  a  court  of  bankruptcy** 
as  where  a  lien  was  created  by  attachment  proceedings  more 
than  four  months  prior  to  bankruptcy.*®  The  expenses  of  an 
attachment,  avoided  by  bankruptcy,  has  been  allowed,  where 
the  proceedings  preserved  the  property  to  the  benefit  of  the 
estate.*^ 

§  595.     Priority  of  debts  due  the  United  States. 

-The  United  States  is  entitled  to  priority,  although  it 
does  not  prove  its  debt,  irrespective  of  the  form  of  indebt- 
edness.^ 

A  surety  on  a  bond  given  by  a  bankrupt  to  the  United 
States  who  pays  money  due  on  such  bond  is  subrogated  to  a 
like  priority.^    The  surety  on  a  bond  of  a  depository  for  funds 

3*/»  re  Beaver  Coal  Co.,  107  Fed.  717,  66  C.  C.  A.  S47,  13  Am.  B.  R. 

Rep.  98,   S   Am.   B.   R.  787;  In  re  281. 

Copper  King,  143  Fed.  Rep.  649,  16  i  R.  S.  Sec.  3466;  B.  A.  1898,  Sec. 

Am.   B.   R.   148;   In  re  Young,  96  646,   clause   5;   Title    Guaranty    & 

Fed.  Rep.  606,  2  Am.   B.   R.  670;  Surety    Co.    v.    Guarantee   Title   & 

In  re  Allen,   96   Fed.   Rep.   512,   3  Trust  Co.   (C.  C.  A.  3d  Cir.),  174 

Am.  B.  R.  38;  In  re  Daniels,   110  Fed.  Rep.  385,  98  C.  C.  A.  603,  23 

Fed.   Rep.   745,  6  Am.   B.   R.  699;  Am.    B.    R.    340;    In    re    StoeVer, 

In  re  Jennings,  8  Am.  B.  R.  358.  127  Fed.  Rep.   394,   11   Am.   B.  R. 

35 /m  re  T.ewis,  99  Fed.  Rep.  935,  345;  Lewis  v.  United  States,  92  U. 

4  Am.   B.   R.   51;   In  re   Goldberg  S.  618, 23  L  Fd.  513  ;United  States  v. 

&  Bros.,  144  Fed.  Rep.  566,  16  Am.  Herron,  20  Wall.  251,  22  L.  Ed.  275; 

B.  R.  521 ;  In  re  Iroquois  Mach.  Co.,  ■''"  ''^  Vetterlein,  20  Fed.  Rep.  109; 

166  Fed.  Rep.  629,  22  Am.  B.  R.  183.  damson  v.  Sterry,  5  Cranch.  289, 

30 /«  re  Beaver  Coal  Co.    (C.  C.  ^  f;^'';^°t;  See  also  United  States 

,A.  9th  Cir.),  113  Fed.  Rep.  889,  51  ;'; ^^-^P^y,  15  Fed.  Rep.  589,  and  col- 


C.   C.   A.   519,   7  Am.   B.   R.   542, 


lation  of  cases  in  note  at  end  of  the 


opinion. 

affirming  110  Fed.  Rep.  630,  6  Am.  2R.  g.  Sec.  3468;  Title  Guaranty 

^-  ^-  '^-  &  Surety  Co.  v.  Guarantee  Title  & 

3' /re  re  Heller,  176  Fed.  Rep.  655,  Trust  Co.  (C.  C.  A.  3d  Cir.),  174 
23  Am.  B.  R.  792 ;  Staake  v.  Watts  Fed.  Rep.  385,  98  C.  C.  A.  603,  23 
(C.  C.  A.  4th  Cir.),  133  Fed.  Rep.      Am.  B.  R.  340. 
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of  a  receiver  or  trustee  in  bankruptcy  is  not  entitled  to  pri- 
ority in  distribution  of  the  assets  of  the  depository.^ 

Where  a  person  purchases  an  article  duty  free,  and  is  com- 
pelled to  pay  the  duty  in  order  to  get  possession  of  the  prop- 
erty, he  is  entitled  to  be  subrogated  to  the  right  of  the  United 
States  to  priority,  although  he  proves  his  debt  as  unsecured.* 

Where  a  revenue  officer  has  paid  a  dishonored  check,  re- 
ceived by'  him  from  a  government  debtor,  he  is  entitled  to  be  ^ 
subrogated  to  the  rights  of  the  United  States  against  such 
debtor.^ 

Where  the  United  States  has  obtained  a  judgment  against 
persons  composing  a  bankrupt  firm,  though  for  a  debt  on 
which  one  of  the  partners  was  liable  as  principal  and  the  other 
as  surety,  they  are  entitled  tO'  priority  over  all  partnership 
creditors.®  A  judgment  for  an  internal  revenue  penalty  re- 
covered after  the  adjudication  in  bankruptcy  is  entitled  to 
priority  of  payment.'^ 

Debts  owing  to  the  United  States,  a  state,  a  county,  a  dis- 
trict, or  a  municipality  as  a  penalty'  or  forfeiture  are  allowed 
only  for  the  amount  of  the  pecuniary  loss  sustained  by  the 
act,  transaction,  or  proceeding  out  of  which  the  penalty  or 
forfeiture  arose,  with  reasonable  and  actual  costs,  occasioned 
thereby  and  such  interest  ^.s  may  have  accrued  thereon  accord- 
ing to  law.^  Hence  the  priority  of  the  United  States  is  limited 
in  respect  to  what  may  be  allowed. 

3  American   Surety  Co.  v.  Akron  ^ In  ye' Strassburger,    No.    13526 

Sav.  Bank,  170  O.  C.  C.  516,  affirmed,  Fed.  Cas.,  4  Woods,  557. 

without ' opinion,  74  O.  St.  465,  af-  ''In   re    Rosey,    No.    12066    Fed. 

firjned,  without  opinion,  212  U.  S.  Cas.,  6  Ben.  507. 

557,  53  L.  Ed.  651.  "  B.  A.  1898,  Sec.  S7i!.  As  to  when 

*  In  re  Kirkland,   No.  7844  Fed.  a  penalty  may  be  allowed  as  irter- 

Cas.,  14  N.  B.  R.  157.  est,    see    /rare  Scheidt,,  177 Fed  Rep. 

s/«  re  McBride,  No.  8662  Fed.  199,  23  Am.  B.  R.  778 ;  1»  r^  Kallak, 

Cas.,  19  N.  B.  R.  452.  147  Fed.  Rep.  276,   17  Am.   B.  R. 

414. 
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§  596.     Care  of  funds. 

The  trustee  collects  and  reduces  to  money  the  property  of 
the  estate  for  which  he  is  trustee,  under  the  direction  of  the 
court,  and  is  required  to  account  for  and  pay  over  to  such 
estate  all  interest  received  by  him  upon  the  property  of  the 
estate.^ 

The  money  so  collected  is  deposited  in  one  of  the  desig- 
nated depositories.^  This  constitutes  the  fund  to  be  distributed. 
It  should  be  deposited  in  the  name  of  the  court  or  judge  ^  or  tc 
the  credit  of  the  trustee,  naming  the  estate,*  and  should  not  be 
withdrawn  on  check  signed  by  the  referee  only,  but  only  when 
such  check  is  countersigned  by  the  judge  or  some  one  desig- 
nated by  him.^ 

The  state  court  which  has  raised  funds  by  its  own  process 
may  have  a  right  to  distribute  them.^ 

IB;    A.   1898,    Sec.   47,   clauses   1  ^ In  re  Cobb,  112  Fed.  Rep.  6S5, 

and  2.  7   Am.    B.   R.  202;    Geii.    Ord.   29. 

2  See  Sees.  358,  et  seq.,  ante.  See  also  In  re  Rude,  101  Fed.  Rep. 

3/w  re  Cobb,  112  Fed.  Rep.  6S5,  805,  4  Am.  B.  R.  319. 

7  Am.  B.  R.  202.  » Dyson   v.    Harper,   54   Ga.   282, 

*/n  re  Carr,   117  Fed.  Rep.   572,  on  levy. 

9  Am.  B.  R.  58.  Furth  v.   Stahl,  205   Pa.  439,  55 

A.  29,  foreclosure. 
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§  597.    Who  are  entitled  to  share  in  the  estate. 

All  creditors  whose  debts  are  duly  proved  and  allowed  are 
entitled  to  share  in  the  bankrupt's  estate. 

Secured  creditors  are  entitled  to  be  paid  to  the  extent  of 
their  security.^  Creditors  having  priority  are  entitled  to  be 
paid  in  full.^  The  general  creditors  share  pro  rata.  The 
firm  creditors  must  look  to  the  firm  property  and  the  individ- 
ual creditors  must  look  to  the  individual  estates  in  partner- 
ship cases.® 

Who  are  entitled  to  participate  in  the  distribution  of  prop- 
erty recovered  by  the  trustee  under  a  state  law  is  determined 
by  the  bankrupt  law  and  not  by  the  state  law.®* 

There  is  no  provision  in  the  statute  for  paying  dividends 
to  the  general  creditors  who  have  not  proved  their  claims,® 
but  a  creditor  who  received  an  innocent  preference  and  re- 
fused to  surrender  it  has  been  held  entitled  to  the  surplus 
of  the  bankrupt's  estate,  not  exceeding  the  balance  due  on 
his  debt,  after  the  other  creditors  have  been  paid  in  full.^ 

The  creditors'  rights  are  fixed  by  the  status  of  their  claims ' 
at  the  beginning  of  the  proceedings.^" 

The  persons  entitled  to  share  in  a  particular  dividend  are 
such  only  as  have  proved  their  debts  prior  to  its  being  de- 
clared by  the  referee.  A  creditor  is  not  entitled  to  have  his 
debt  brought  in  for  a  dividend  if  not  proved  until  after  the 
order  declaring  the  dividend  is  made.^^  This  construction 
of  the  act  is  the  only  one  that  can  give  bearing  and  con- 
sistency to  the  proceedings. '  If  additional  debts  may  <  be 
brought  into  the  computation  after  the  referee  has  prepared 
his  list  of  claims  and  dividends  it  would  be  subject  to  inces- 
sant fluctuations   and  renewals;  and  what  would   render  it 

■   ^  Ste  Sec.  594,  post.  ^  In    re    Morton,    118    Fed.    Rep. 

2  See  Sec.  593,  post.  908,  9  Am.  B.  R.  508. 

*  As  to  distribution  of  partner-  ^°  Section  290,  ante.  In  re  Read- 
ship  estates,  see  Sec.  3S8;  et  seq.,  ing  Hosiery  Co.,  171  Fed.  Rep.  195, 
ante.                    .  22  Am.  B    R.  562. 

3  *  Miller  v.  New  Orleans  Fertil-  "  B.  A.  1898,  Sec.  65c;  In  re 
lizer  Co.,  211  U.  S.  496,  S3  L.  Ed.  Stein,  94  Fed.  Rep.  124,  1  Am.  B. 
300,  21  Am.  B.  R.  416;  R.  662;  In  re  Miller,  No.  9556  Fed. 

.   8  See  Sec.  328,  ante;  In  re  Hoyt,       Cas.,  1  N.  Y.  Leg.  Obs.  180. 
No.  6808  Fed.  Cas.,  3  N.  B.  R.  55. 
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Still  more  inconvenient  and  unequal  in  practice  would  be 
that  even  after  the  trustee  had  paid  dividends  under  the.  rate 
to  a  part  of  the  creditors,  others  might  come  in  and  arrest 
payments  in  progress  to  the  residue,  and,  by  presenting 
from  day.  to  day  a  new  basis  of  distribution,  dwindle  down 
the  per '  centum  first  established,  and  place  those  creditors 
to  whom  it  was  declared  on  a  scale  constantly  descending 
in  proportions.  This  would  be  in  direct  conflict  with  the 
evident  intent  of  the  statute.  ^^ 

The  claims  of  persons  contingently  liable  for  the  bankrupt 
may  be  proved  in  the  name  of  the  creditor,  when  known, 
by  the  party  contingently  liable.  When  the  name  of  the 
creditor  is  unknown  such  claim  may  be  proved  in  the  name 
of  the  party  contingently  liable;  but  no  dividend  is  p^id 
upon  such  claim,  except  upon  satisfactory  proof  that  it  will 
diminish  pro  tanto  the  original  debt.^^ 

Where  a  person  is  adjudged  a  bankrupt  in  the  United 
States  and  also  in  a  foreign  country,  the  creditors  in  this 
country  are  entitled  to  a  dividend  equal  to  that  received  in  the 
foreign  court  by  other  creditors  before  creditors  who  have 
received  a  dividend  in  such  court  shall  be  paid  any  amount.^^* 

§  598.    Beports. 

The  trustee  is  required  to  report  to  the  court,  the  judge 
or  referee,  in  writing,  the  condition  of  the  estate  and  the 
amounts  of  money  on  hand,  and  such  other  details  as  may 
be  required  by  the  court,  within  the  first  month  after  his 
appointment  and  every  two  months  thereafter,  unless  other- 
wise ordered  by  the  court. -^^ 

All  accounts  of  the  trustee  are  referred,  as  of .  course, 
to  the  referee  for  orders,  unless  otherwise  specially  ordered 
by  the  court.  ^^ 

12  B.  A.  1898,  Sees.  65o  and  6Sc;         i3*b.  A.  1898,  Sec.  6Srf. 

In  re  Stein,  94  Fed.  Rep.  124,  1  Am.  "B.  A.  1898,  See.  47,  clause  10; 

B.  R.  662.  Gen.  Ord.  17. 

13  General  Ord.  21,  par.  4.    B.  A.  ^^  General  Ord.  17. 
1898,    Sec.   6Se;  In  re   Dillon,    100 

Fed.  Rep.  627,  4  Am.  B.  R.  63. 
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§  599.    Declaration  and  payment  of  dividends. 

The  referee  keeps  a  record  of  fhe  claims  which  have  been 
proved  and  allowed,  and  declares  all  dividends  and  prepares 
and  delivers  to  the  trustee  dividend  sheets  showing  the  divi- 
dends declared  and  to  whom  payable.^® 

The  referee  fixes  and  determines  the  rate  of  the  dividend  as 
well  as  makes  the  computation  and  calculations  as  to  the 
amounts.  The  data  for  such  calculations  is  in  his  possession; 
namely,  the  names  of  the  creditors  and  the  amount  of  each 
debt  proved  and  allowed.  The  trustee  is  required  to  report  to 
him,  in  writing,  the  condition  of  the  estate  and  the  amount  of 
money  on  hand,  and  such  details  as  may  be  required  by  the 
court.  ^'^ ' 

Having  determined  upon  the  rate  per  centum,  the  referee 
prepares  a  list  of  debts,  proved  and  allowed,  stating  the  rate 
of  dividend  and  the  name  of  each  creditor,  alphabetically  ar- 
ranged, together  with  the  sum  proved  and  allowed  and  the 
amount  of  the  dividend  to  be  paid*  thereon.^®  This  list  of 
claims  and  dividends  should  be  included  by  the  referee  in 
his  record,  and  a  copy  delivered  by  him  to  the  trustee.  This 
is  the  authority  for  the  trustee  to  make  payments  of  divi- 
dends as  set  forth  in  such  list. 

The  dividends  are  of  an  equal  per  centum,  and  are  de- 
clared and  paid  on  all  allowed  claims  except  such  as  have 
priority  or  are  secured.^®  Where  only  one  creditor  has 
proved  his  claim  he  is  entitled  to  be  paid  in  full  if  there  be 
enough  for  that  purpose;  if  there  be  not  enough  he  takes 
the  whole.2"' 

The  rights  of  creditors,  who  have  received  dividends,  or 
in'  whose  favor  final  dividends  have  been  declared,  are  not 

"B.  A.  1898,  Sec.  39,.  clause  1;  "  B.  A.  1898,  Sec..6So. 

Official  Form  No.  40;  see  Form  No.  ^o/n   re  Haynes,   No.   6269  Fed. 

98,  post.  Cas.,  2  N.  B.  R.  227;  In  re  James, 

"B.  A.  1898,  Sec.  47,  clause  10;  No.   717S   Fed.    Cas.,  2   N.    B.   R. 

Gen.  Ord.  17.  227. 

"  Official  Form  No.  40 ;  see  Form 
No.  98,  post. 
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affected  by  the  proof  and  allowance  of  claims  subsequent 
to  the  date  of  such  payment  or  declarations  of  dividends; 
but  the  creditors  proving  and  securing  the  allowance  of  such 
claims  are  paid  dividends  equal  in  amount  to  those  already 
received  by  the  other  creditors  if  the  estate  equals  so  much 
before  such  other  creditors  are  paid  any  further  dividends.^^ 

The  first  dividend  should  be  declared  within  thirty  days 
after  the  adjudication,  if  the  money  of  the  estate  in  excess 
of  the  amount  necessary  to  pay  the  debs  which  have  priority, 
and  such  claims  as  have  not  been  but  probably  will  be  allowed, 
equals  five  per  centum   or  more  of  such   allowed   claims.^^ 

The  first  dividend  must  not  include  more  than  50  %  of  the 
money  of  the  estate  in  excess  of  the  amount  necessary  to  pay 
the  debts  which  have  priority  and  with  claims  as  will  probably 
be  allowed.^* 

The  trustee  is  required  to  pay ,  dividends  within  ten  days 
after  they  are  declared  by  the  referee.^*  The  trustee  receives 
the  list  of  claims  and  dividends  prepared  by  the  referee,  and 
forthwith  serves  a  notice  ^^  upon  the  creditors  whose  names 
are  included  in  this  list,  of  the  time  and  place  where  pay- 
ment of  the  dividends  will  be  made.  The  creditors  are 
entitled  to  have  at  least  ten  days'  notice,  by  mail  to  their 
respective  addresses,  unless  they  waive  notice  in  writing, 
of  the  declaration  and  time  of  payment  of  the  dividends.  ^^ 

An  order  disallowing  a  payment  made  by  the  trustee  in 
violation  of  law  is  final  unless  appealed  from  and  can  not 
be  set  aside  on  motion.*^ 

21  B.    A.    1898,    Sec.    6Sc;    In    re         2»  B.  A.  1898,  Sec.  6S6,  as  amended 
Hovey,  S   Fed.   Rep.   3S6,   affirmed,      Feb.  5,  1903,  32  Stat,  at  L.  797. 

8  Fed.  Rep.  314.     As  to  when  do-  2*B.  A.   1898,   Sec.  47,   clause  9. 

mestic    creditors    are    preferred   in  ^5  Official  Form  No.  41 ;  see  Form 

paying  dividends   to   foreign   cred-  No.  99,  post. 

itoTs,  see  B.  A.  1898,  Sec.  6Sd.  '^"B.  A.  1898,  Sec.  58o. 

22  B.     A.     1898,     Sec.     656,     as  "  In  re  Hoyt  &  Mitchell,  127  Fed. 
amended  Feb.  S,  1903,  32  Stat,  at  968,  11  Am.  B.  R.  784. 

L.  797. 
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The  creditors  may, '  either  personally  or  by  some  person 
authorized  in  writing,^*  obtain  such  dividends  from  the 
trustee  at  the  time  and  place  mentioned  in  the  notice.  Where 
payments  are  made  to  attorneys  it  should  clearly  appear  on 
whose  account  the  payment  is  made.^^  Each  dividend  is  paid 
by  a  check  or  warrant  drawn  upon  the  designated  depository 
in  which  the  fund  is  deposited.^" 

The  warrant  or  check  must  be  signed  by  the  clerk  of  the 
court  or  by  the  trustee,  and  countersigned  by  the  judge  of 
the  court,  or  by  a  referee  designated  for  that  purpose,  or  by 
the  clerk  or  his  assistant  under  an  order  made  by  the  judge, 
stating  the  date,  the  time,  and  the  account  for  which  it  is 
drawn.^^  The  warrant  is  usually  drawn  by  the  trustee  and 
countersigned  by  the  referee.  An  entry  of  the  substance  of 
such  check  or  warrant,  with  the  date  thereof,  the  sum  drawn 
for,  and  the  account  for  which  it  is  drawn,  must  be  forth- 
with made  in  a  book  kept  for  that  purpose  by  the  trustee 
or  his  clerk;  and  all  checks  and  drafts  should  be  entered 
in  the  order  of  time  in  which  they  are  drawn,, and  numbered 
in  the  case  of  each  estate.  ^^  The  creditor  receiving  the  check 
is  required  by  the  trustee  to  sign  a  voucher  to  be  used  in 
making  up  his  accounts. 

Dividends  subsequent  to  the  first  are  declared  upon  like 
terms  as  the  first  and  as  often  as  the  amount  equals  ten 
per  centum  or  more  and  upon  closing  the  estate.  Dividends 
may  be  declared  oftener  and  in  smaller  proportions  if  the 
judge  shall  so  order.^*  It  is  not  necessary  before  declaring  a 
final  dividend  to  wait  a  year — the  time  within  which  claims 

-8  See  creditor's  letter  to  trustee  see  also  In  re  Rude,  101  Fed.  Rep. 

in  Official  Form  No.  41 ;  see  Form  805,  4  Am.  B.  R.  319,;  In  re  Clark, 

No.  99,  post.  No.  2810  Fed.  Cas.,  9  N.-  B.  R.  67. 

23  7m  re  Carr,  116  Fed.  Rep.  S56,  32  General  Ord.  29. 

8  Am.  B.  R.  63S.  ^^  B.  A.  1898,  Sec.  656,  as  amended 

30  B.   A.   1898,   Sec.  A7,   clause  4.  by  the  act  of  Feb.  5,  1903,  32  Stat. 

31  General    Ord.   29.    In  re  Cobb,  at  L.  797. 
112  Fed.  Rep.  655,  7  Am.  B.  R.  202; 
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may  be  proved,  but  the  find  dividend  can  not  be  declared  with- 
in three  months  after  the  first  dividend.^^* 

It  may  be  observed  that  there  is  considerable  difference 
between  the  method  of  distribution  under  this  act  and  that 
pursued  under  act  of  1867.  The  principal  point  of  differ- 
ence is  that  the  referee  declares  the  dividends  under  the 
present  statute  instead  of  the  creditors;  as  was  done  under 
the  former  act.^* 

A  claimed  indebtedness  from  one  creditor  of  a  bankrupt 
to  another,  growing  out  of  transactions  not  connected  with 
the  bankruptcy  proceedings,  can  not  be  litigated  in  such 
proceedings  or  adjusted   in  the   distribution  of  dividends:^^ 

Where  a  person  has  recovered  a  judgment,  which  is  pend- 
ing review  in  an  appellate  court,  the  court  of  bankruptcy 
will  see  to  it  that  no  dividends  are  paid  until  the  case  is 
disposed  of  by  the  appellate  court.  It  will  then  be  ordered, 
to  be  paid  or  expunged,  or  ordered  suspended,  as  shall  be 
indicated  by  the  judgment  of  the  appellate  court.*®  The 
proceedings  in  bankruptcy  may  go  on  in  the  usual  way  to 
their  fi^al  orderly  termination.  If  the  judgment  creditor 
shall  not,  in  the  meantime,  have  succeeded  in  getting  his 
debt  in  a  condition  to  receive  dividends  upon  it,  he  will 
not  be  able  to  participate  in  the  distribution  of  the  estate 
as  a  judgment  creditor. 

Where  an  order  is  entered,  by  the  consent  of  all  known 
creditors,  for  a  distribution  different  from  that  provided  by 
the  bankrupt  act  it  is  subject  to  the  rights  of  any  unknown 
creditors  who  appear  within  the  time  allowed  by  the  act.^'' 

§  600.    No  interest  on  dividends. 

Where  a  claim  has  been  honestly  and  fairly  disputed  and 
the    claimant   finally    prevails,    interest    upon    the    dividends 

33* /m  re  Sfein,  94  Fed.  Rep.  124,  se/w  re  Sheehan,  No.  12737  Fed. 

1  Am.  B.  R.  662;  B.  A.  1898,  Sec.  Cas.,  8  N.  B.  R.  34S;  In  re  Yates, 

656,  as   amended  Feb.   S,    1903,   32  114   p^^    5.        ggg^   g   ^^    g    ^ 

Stat,  at  L.  19/.  ,_ 

3*  R.  S.  Sees.  5092  and  5093. 

35  In  re  Girard  Glazed  Kid  Co.,  "  ^»  ^^  Lockwood,  104  Fed.  Rep. 

136   Fed.  Rep.  511,    14  Am.   B.   R.  794,  4  Am.  B.  R.  731. 
485.    See  post,  Sec.  587. 
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should  not  be  allowed  from  the  time  that  like  dividends  were 
declared  upon  undisputed  claims.**  Interest  may  be  allowed 
on  all  claims  from  the  date  of  filing  the  petition  if  the 
bankrupt's  estate  is  sufficient  to  pay  the  same  to  all.*® 

§  601.    Dividends  are  not  subject  to  attachment. 

A  dividend  in  the  hands  of  the  trustee  can  not  be  reached 
by  attachment  or  on  any  process  from  a  state  court.*"  The 
same  rule  holds  in  cases  of  money  payable  under  a  composi- 
tion with  creditors-.*^  ^ 

The  reason  for  this  rule  is  that  while  the  funds  are  in  the 
hands  of  the  trustee  they  are  a  part  of  the  estate  of  the  bank- 
rupt in  the  custody  of  the  court.  Such  rnoney  is  not  the  prop- 
erty of  the  debtor,  but  is  property  only  which  becomes  his, 
when  he  actually  gets  it.  He  can  not  maintain  any  suit  against 
the  trustee  for  it,  nor  obtain  it  by  any  legal  process  other  than 
an  application  to  the  court  of  bankruptcy  having  control  of  the 


^*  In  Hersey,  et  al.,  v.  Fosddck,  20 
Fed.  Rep.  44,  -Judge  Lowell,  in  con- 
sidering this  question,  said  :•  "I 
can  see  no  reason  why,  because  a 
creditor  finally  prevails  in  a  claim 
honestly  and  fairly  disputed  by  the 
assignees,  he  should  have  more  than 
his  dividend.  Not,  surely,  as  dam- 
ages for  withholding  something  due 
him,  for  there  is  nothing  due  him 
in  bankruptcy  until  his  debt,  both 
as  to  its  legality  and  its  amount,  has 
been  ascertained.  Not  as  a  matter 
of  contract,  for  there  is  no  con- 
tractual relation  between  the  par- 
ties. I  am  confident  that  the  prac- 
tice has  always  been  against  it,  and 
-that  it  is  both  just  and  expedient 
that  the  general  cre4itors  should  be 
at  liberty  to  investigate  doubtful 
claims,  without  the  liability  to  such 
a  penalty  as  would  be  imposed  upon 
them  by  granting  the  petition.  I  do 
not  say  that  if  funds  have  been  set 
aside  to  meet  a  large  claim  of  this 
kind,  and  have  earned  interest,  the 
court  has  not  power   to  order  the 


precise  amount  of  interest  so  earned 
on  a  sum  which  proves  to  be  the 
creditor's  money,  to  be  paid  to 
him." 

But  see  In  re  Kitzinger,  No.  7862 
Fed.  Cas.,  19  N;  B.  R.  238,  and 
No.  7863  Fed.  Cas.,  19  N.  B.  R. 
307. 

39 /«  re  Hagan,  No.  5898  Fed. 
Cas.,  6  Ben.  407;  In  re  Town,  No. 
14112  Fed.   Cas.,  8  N.   B.  R.  40. 

*"/»  re  Argonaut  Shoe  Co.,  (C. 
C.  A.  9th,  Cir.)  187  Fed.  Rep.  784, 
109  C.  C.  A.— 26  Am.  B.  R.  584. 
Cowart  V.  Caldwall  Co.,  134  Ga.  544, 
68  S.  E.  500;  In  re  Chisholm,  4  Fed. 
Rep.  526;  Gilbert  v.  Quinby,  1  Fed. 
Rep.  Ill;  In  re  Cunningham,  No. 
3478  Fed.  Cas.,  19  N.  B.  R.  276;  In 
re  Kohlsaat,  No.  7918  Fed.  Cas.,  18 
N.  B.  R.  570;  In  re  Bridgman,  No. 
1867  Fed.  Cas.,  2  N.  B.  R.  252; 
Colby  V.  Coates,  6  Cush.  (Mass.) 
558. 

^i/m  re  Kohlsaat,  No.  7918  Fed. 
Cas.,  18  N.  B.  R.  570. 
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funds,  as  a  party  to  the  proceedings  in  that  court.  The  situ- 
ation is  very  sinjilar  to  that  of  money  in  the  hands  of  a  public 
officer  due  to  a  private  person,  and  the  familiar  cases  relating 
to  the  exemption  of  such  funds  from  attachment,  to  prevent 
them  from  passing  to  the  person  who  claims  them,  may  be 
profitably  consulted.*^ 

§  602.     Unclaimed  dividends. 

There  was  a  conflict  of  opinion  under  the  former  act  as 
to  what  disposition  should  be  made  of  the  balance  that 
remained  after  the  payment  of  all  the  creditors,  who  had 
proved  their  debts  in  case  there  were  names  of  creditors 
on  the  schedule  who  had  not  proved  their  debts.  Some 
judges  held  that  it  should  be  distributed  among  the  creditors 
holding  unproved  claims.**  Other  judges  held  that  it  should 
be  paid  to  the  bankrupt.** 

This  question  can  not  be  mooted  under  the  present  act, 
which  expressly  provides  that  dividends  which  remain  un- 
claimed for  six  months  after  the  final  dividend  has  been 
declared  shall  be  paid  by  the  trustee  into  court.*^ 

Dividends  remaining  unclaimed  for  one  year  shall,  under 
the  direction  of  the  court,  be  distributed  to  the  creditors  whose 
claims  have  been  allowed  but  not  paid  in  full,  and  after  such 
claims  have  been  paid  in  full  the  balance  shall  be  paid  to  the 
bankrupt.  Provided,  that  in  case  unclaimed  dividends  belong 
to  minors,  such  minors  may  have  one  year  after  arriving  at 
majority  to  claim  such  dividends.*^ 


*2  Buchanan  v.  Alexander,  4  How. 
20,  11  L.  Ed.  8S7;  McLaughlin  v, 
Swann,  18  How.  217,  15  L.  Ed.  357 


Providence  &  Stonington  Steamship      3  N.  B.  R.  55 ;  Steevens  v.  Earles, 


Co.  V.  Ins.  Co.,  11  Fed.  Rep.  284 
Clarke  v.  Shaw,  28  Fed.  Rep.  356 
Van  Brocklin  v.  Tennessee,  117  U, 
S.  151,  29  L.  Ed.  845;  Foley  v, 
Shriver,  8l  Va.  568;  Roeller  v, 
Ames,  33  Minn.  132;  Gassett 
Grout,  4  Met.  (Mass.)  486.  were  not  paid  in  full. 

« In   re  Haynes,    No.   6269   Fed.  ^^  B.  A.  1898,  Sec.  66. 


Cas.,  2  N.  B.  R.  227;  In  re  James, 

No.  7175  Fed.  Cas.,  2  N.  B.  R.  227. 

**  In  re  Hoyt,  No.  6806  Fed.  Cas., 


25  Mich.  40;  In  re  Blight's  Estate, 
No.  1540  Fed.  Cas.,  1  Pa.  Law  J. 
225,  it  was  held  that  unclaimed  divi- 
dends would  not  be  awarded  to  a 
bankrupt's  administrator  when  op- 
posed   by    creditors    whose    claims 
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§  603.    The  settlement  of  the  estate. 

•  When  the  tlnistee  has  realized  all  the  property  of  the 
bankrupt,  or  so  much  thereof  as  can  be  realized,  or  where 
no  tangible  assets  have  come  into  his  hands  and  he  has 
no  information  of  any  property  belonging  to  the  bankrupt, 
and  the  estate  has  been  distributed  or  is  in  shape  for  a  final 
dividend,'*  the  estate  is  ripe  for  settlement. 

The  final  dividend  may  be  declared  before  the  time  limited 
for  proving  claims  has  expired,*^  buf  not  within  three  months 
after  the  first  dividend  shall  be  declared.*^  The  trustee  there- 
upon makes  a  final  report  and  files  his  final  accounts  under 
oath  with  the  referee.*''*  This  should  be  done  at  least  fifteen 
days  before  the  day  fixed  for  the  final  meeting  of  the  cred- 
itors.** 

The  referee  should  thereupon  give  at  least  ten  days'  notice 
by  mail  to  the  creditors,  at  their  respective  addresses  as  they 
appear  in  the  list  of  creditors  of  the  bankrupt,  or  as  after- 
wards filed  with  the  papers  in  the  case,  unless  they  waive 
notice  in  writing,  of  the  filing  of  the  final  accounts  of  the 
trustee  and  the  time  when  and  the  place  where  they  will  be 
examined  and  passed  upon.*® 

Whenever  the  affairs  of  the  estate  are  ready  to  be  closed 
a  final  meeting  of  creditors  must  be  ordered.®**  But  if  no 
trustee  is  appointed,  the  court  may  order  that  no  meeting 
of  the  creditors-  other  than  the  first  meeting  shall  be  called.®^ 

Upon  the  day  fixed  for  the  final  meeting  the  creditors 
assemble  pursuant  to  notice.  The  trustee  is  required  to  lay 
before  .this  meeting  of  the  creditors   detailed  statements  of 

*8  In  re  Stein,  94  Fed.  Rep.   124,  *t*  Official    Forms    Nos.    49    and 

1  Am.  B.  R.  662.  50 ;  see  Forms  Nos.  93  and  94,  post. 

"B.  A.  1898,  Sec.  656;  In  re  El-  If  there  are  no  assets,  the  trustee 

dred,  155  Fed.  686,   19  Am.   B.  R.  makes  his  return  in  Official  Form 

52;  In  re  Bell  Piano  Co.,  155  Fed.  No.  48;   see  Form  No.  92,  post. 
272,  18  Am.  B.  R.  183,  the  final  divi-  *8  b.  A.  1898,  Sec.  47,  clause  8. 

dend  may  be  declared  after  three  *s  B.  A.  1898,  Sec.  58o,  asi  amend- 

months  from  the  time  of  the  first  ed  June  25,  1910.    In  re  Savage,  12 

dividend,  notwithstanding  the  fail-  Fed.  Rep.  719. 
ure  of  scheduled  creditors  to  prove  "o  B.  A.   1898,  Sec.  55/. 

their  debts.  ^^  General  Ord.  15. 
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the  administration  of  the  estate.^'*  These  statements  and 
accounts  are  examined  at  this  time,  and  such  other  business 
as  may  be  necessary  to  the  final  settlement  of  the  affairs  of 
the  bankrupt  may  be  transacted.  The  creditors  may,  by 
vote  at  the  final  meeting,  dispense  with  the  reading  and 
exhibition  of  the  trustee's  accounts  and  vouchers,  where  they 
have  been  on  file  for  a  reasonable  time.^^  The  referee  audits 
the  account,  and,  if  regular  and  proper,  passes  an  order 
allowing  the  account  and  discharging  the  trustee.^*  If  ob- 
jections are  made  to  the  accounts  the  referee  should  hear 
them  and  determine  the  merits  as  soon  as  he  conveniently 
i  can  do  so.  No  objection  should  be  allowed  after  a  distribu- 
tion has  been  confirrned.^*  The  meeting  may  be  adjourned 
with  leave  to  the  trustee  to  correct  his  errors  or  omissiorts.'^ 

§  604.    The  record  of  the  referee  to  be  transmitted  to  the 
court. 

When  the  debts  have  been  proved  and  allowed,  the  assets 
collected  and  distributed,  the  trustee's  accpunts  audited  and 
the  trustee  discharged,  the  case  is  concluded  before  the 
referee.  He  should  then  certify  to  a  record  of  the  pro- 
ceedings before  him,  together  with  such  papers  as  are  on 
file  before  him,  and  transmit  them  to  the  clerk  of  the  court.®® 
They  are  preserved  by  the  clerk  as  a  part  of  the  records  of 
the  court. 

Certified  copies  of  such  proceedings  or  of  such  papers, 
when  issued  by  the  clerk  or  referee,  are  to  be  admitted  as 
evidence  with  like  force  and  effect  as  certified  copies  of  the 
records  of  district  courts  of  the  United  States  are  now  and 


"*B.  A.  1898,  Sec.  47o   (7).  ««/«  re  Savage,  12  Fed.  Rep.  719. 

52  In  re  Merchants  Ins,  Co.,  No.  »«  B.  A.  1898,  Sec.  42c;  Cook  In- 
9442  Fed.  Cas.,  6  Hiss.  2S2.  let  Coal  Field  Co.  v.  Caldwell   (C. 

53  Official  Form  No.  51;  see  Form  C.  A.  4th  Cir.),  147  Fed.  Rep.  475, 
No.  95,  post.  78  C.  C.  A.  17,  17  Am.  B.  R.  135. 

5*/«  re  Heebner,   132  Fed.   Rep. 
1003,  13  Am.  B.  R.  256. 
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may  hereafter  be  admitted  as  evidence.  The  referee  can 
furnish  certified  copies  only  when  the  papers  are  in  his 
possession,  and  not  after  his  record  has  been  filed  with  the 
clerk. 

§  605.    Reopening  a  case. 

The  statute  expressly  authorizes  the  court  to  reopen  estates 
whenever  it  appears  that  they  were  closed  before  being  fully 
administered.^'^  This  may  be  done  upon  a  slsiwing  made 
ex  parte. ^^ 

The  court  may  vacate  aft  order  of  the  referee  discharging 
the  trustee.®** 

The  estate  may  be  reopened  by  the  referee,®^  though  the 
record  has  been  returned  to  court.®  ^  Whether  a  proper  case 
is  made  for  reopening  an  estate  rests  in  the  sound  discretion 
of  the  court.®* 

There  is  no  time  limit  within  which  an  estate  may  be  re- 
opened but  the  doctrine  of  laches  is  applicable  where  an  un- 
reasonable delay  has  intervened.®** 

"B.   A.   1898,    Sec.   2,   clause   8;  e"  Brown   v.    Persons    (C.   C.   A. 

In    re    Barton's    Estate,    144    Fed.  3d    Cir.),    122    Fed.    Rep!    212,    58 

Rep.  540,  16  Am.  B.  R.  S69;  In  re  C.  C.  A.  658,  10  Am.  B.  R.  416. 

Ryburn,  145  Fed.  Rep.  662,  16  Am.  82 /m  re   Sonnabend,    18  Am.    B. 

B.  R.  514;  Traub  v.  Marshall  Field  R.  117. 

&  Co.  (C.  C.  A.  5th  Cir.),  186  Fed.  «3  Bilafsky      v.      Abraham,      183 

Rep.  622,   109  C.  C.  A.—  ;  25  Am.  Mass.  4016. 

B.  R.  410.  ^*In  re  O'Connell   (C.  C.  A.  1st 

Where,  for  example,  a  petition  as  Cir.),  137  Fed.  Rep.  838,  70  C.  C.  A. 

first  filed  showed  no  assets  and  no  336,  14  Am.  B.  R.  237 ;  In  re  Newton 

claims  were  proved  and  no  trustee  (C.  C.  A.  8th  Cir.),  107  Fed.  Rep. 

was   appointed  but   the   estate   was  429,  46  C.  C.  A.  399,  6  Am.  B.  R.  52 ; 

closed  and  the  bankrupt  received  his  Traub  v.  Marshall  Field  &  Co.   (C. 

discharge  on  the  discovery  of  new  C.  A.  5th  Cir.),  186  Fed.  Rep.  622, 

assets,  the  court  allowed  creditors,  109  C.  C.  A.  — ;2S  Am.  B.  R.  410. 

one  year  from  the  date  of  reopening  ***  Traub  v.  Marshall  Field  &  Co. 

the  case  to  prove  their  claims.    In  re  (C.  C.  A.  Sth  Cir.),  186  Fed.  Rep. 

Pierson,  174  Fed.  Rep.  160,  23  Am.  622,  109  C.  C.  A.  — ;  25  Am.  B.  R. 

B.  R.  58.  410.    Vary  v.  Jackson  (C.  C.  A.  Sth 

59 /w   re   Ryburn,    145   Fed.   R?p.  Cir.),  164  Fed.' Rep.  840,  90  C.  C. 

662,  16  Am.  B.  R.  514.  A.  602.  21  Am.  B.  R.  334. 
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After  an  order  reopening  an  estate  is  made  the  creditors 
should  elect  a  new  trustee  at  their  first  meeting.®  ®  The  new 
trustee,  upon  his  qualification,  is  vested  by  operation  of  law 
with  the  title  of  the  bankrupt  as  of  the  date  he  was  ad- 
judged bankrupt  the  same  as  the  original  trustee.®^  He  has 
the  same  power  to  recover  property  which  has  been  con- 
cealed or  transferred  as  the  original  trustee.  After  a  case 
has  been  reopened  the  administration  of  the  newly  acquired 
assets  is  ma,de  in  the  same  way  as  if  there  had  been  no 
closing  of  the  estate. 

§  606.     Where  petition  in  bankruptcy  is  dismissed. 

Where  the  petition  in  bankruptcy  is  dismissed  the  bank- 
ruptcy court  as  a  court  of  equity  should  preserve  the  prop- 
erty and  pay  it  over  to  persons  entitled,  deducting  the  ex- 
penses incurred,  and  need  not  simply  return  it  to  the 
bankrupt.®' 

°^  B.  A.  1898,  Sec.  44;  In  re  New-  R.  290,  petitioning  creditors  are 
ton  (C.  C.  A.  8th  Cir.),  107  Fed.  bound  to  pay  tlie  receiver's  ex- 
Rep.  429,  46  C.  C.  A.  399,  6  Am.  B.  penses  where  the  petition  is  dis- 
R.  52;  Fowler  v.'  Jenks,  90  Minn.  missed,  and  this  liability  may  be 
74,  11  Am.  B.  R.  225.  enforced  by  proceedings  in  con- 
es B.  A.  1898,  Sec.  70o.  tempt.  Cf.  however,  In  re  John  L. 
«'/»  re  De  Lancey  Stables  Co.,  Nelson  &  Bro.  Co.,  149  Fed.  590, 
170  Fed.  860,  22  Am.  B.  R.  406.  See  18  Am.  B.  R.  66,  to  the  effect  that  in 
In  re  Lacov  (C.  C.  A.  2d  Cir.),  142  turnirig  over  property  the  court  has 
Fed.  960,  74  C.  C.  A.  130,  15  Am.  B.  no  power  to  grant  priorities. 


EXAMINATION. 


1149 


CHAPTER  XXXI. 


flXAMINATION. 


SEC. 

607.     Who   entitled  to.  examine. 

60S.     When  a  bankrupt  may  be  examined. 

609.  When  persons   other  than   a  bank- 

rupt may  be  examined. 

610.  Competency     of     witnesses     under 

state  law. 

611.  Where  examination  may  take  place. 

612.  How  to   obtain  an  examination. 

613.  Detaining  bankrupt  for  examination. 

614.  When    bankrupt    is   imprisoned. 

615.  Extradition — ancillary      jurisdiction 

to  examine. 

616.  Notices   to   bankrupts. 

617.  Notice   to   creditors. 

618.  Summons  to  persons  not  parties. 

619.  Witness   fees. 


SEC. 

620. 
621. 
622. 

623. 
624. 

625. 
626. 
627. 


628. 
629. 


How  an  examination  is  made. 

Objections — ^record. 

Assistance    of    counsel    to    person 

esamined. 
Depositions. 
Upon     what    topics    the    bankrupt 

may  be  examined. 
Incriminating  evidence. 
For  malice    or  curiosity. 
Upon   what   topics    witnesses    other 

than  bankrupt  may  be  examined 

— immunity. 
Contempt  proceedings  on  failure  to 

answer. 
When    testimony    may    be    used    in 

subsequent   proceedings. 


§607.    Who  entitled  to  examine. 

The  application  for  an  order  requiring  the  bankrupt  or 
other  person  to  appear  for  examination  may  be  made  by 
any  officer,  bankrupt  or  creditor.^  A  receiver  ^  or  a  trustee  ^ 
are  such  officers. 

The  referee  should  be  satisfied  that  the  party  applying  for 
the  order  is  in  fact  a  creditor  of  the  bankrupt.  It  is  sufficient 
if  the  party  is  named  in  the  schedules  attached  to  the  petition 
in  bankruptcy  *  before  he  has  filed  proof  of  his  claim  in  set 
form.^  The  bankrupt  can  not  refuse  to  be  sworn  by  reason 
of  his  claiming  that  he  has  an  offset  which  extinguishes,  or 


1  B.  A.  1898,  Sec.  21. 

2  7m  re  Fixen,  96  Fed.  Rep.  748, 
2  Am.  B.  R.  822. 

3  In  re  Howard,  95  Fed.  Rep.  415, 
2  Am.  B.  R.  582. 

*  In  re  Jehu,  94  Fed.  Rep.  638,  2 
Am.  B.  R.  498. 

^In  re  Samuelsohn,  174  Fed.  Rep. 
911,  23  Am.  B.  R.  528;  In  re  Jehu, 
94  Fed.  Rep.  638,  2  Am.  B.  R.  496; 
In  re  Walker,  96  Fed.  Rep.  550,  3 


Am.  B.  R.  36;  In  re  Price,  91  Fed. 
Rep.  635,  1  Am.  B.  R.  419;  In  re 
Kuffler,  153  Fed.  Rep.  667,  18  Am. 
B.  R.  587;  although  the  claim  is  not 
filed  and  the  bankrupt  claims  the 
debt  is  barred  by  limitations  the 
creditor  may  still  examine  to  ascer- 
tain whether  he  will  take  an  active 
part  in  the  proceedings ;  In  re  Rose, 
163  Fed.  Rep.  636,  19  Am.  B.  R.  169. 
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that  the  statute  of  limitations  has  run  against  the  claim  of  the 
creditor  upon  whose  application  he  is  to  be  examined.* 

And  the  creditor's  right  to  examine  is  not  abridged  by 
the  fact  that  the  trustee  alleged  the  conveyance  to  be  a 
preference  under  which  the  creditor  is  claiming.'^  So  long 
as  the  debt  stands  proved  and  unimpeached  the  bankrupt 
may  be  sworn  and  examined.* 

§  608.    When  a  bankrupt  may  be  examined. 

The ,  bankrupt  may  be  examined  when  he  is  present  at 
the  first  meeting  of  his  creditors  and  at  such  other  times  as 
the  court  shall  order.*  The  order  referring  a  case  to  a  ref- 
eree must  name,  a  day  upon  which  the  bankrupt  shall  attend 
before  the  referee.^"  For  convenience  the  same  day  is 
usually  selected  as  that  upon  which  the  first  creditors'  meet- 
ing is  held.  The  first  examination  is  regularly  made  at  the 
first  creditors'  meeting. 

A  bankrupt  may  be  examined  as  many  times  as  the  judge 
or  referee  shall  order.  The  fact  that  one  creditor  has 
examined  the  bankrupt  is  no  reason  for  withholding  the 
privilege  from  another  creditor.  ^'^  The  referee  should,  in 
the  exercise  of  a  sound  discretion,  so  regulate  the  time, 
manner  and  courses  of  examination  as  to  protect  the  bank- 
rupt from  annoyance,  and  oppression,  and  mere  delay.  At 
the  same  time  full  and  fair  opportunity  should  be  allowed  to 
the   creditors   to    inquire    into    such   matters    as    the    statute 

"  In  re  Kuffler,  153  Fed.  Rep.  667,  it    was    held   that    a    witness    was 

18  Am.  B.  R.  587.  bound  to  take  the  oath  ahhough  not 

''  In  re  Samuelsohn,  174  Fed.  Rep.  bound     to     answer     incriminating 

911,  23  Am.  B.  R.  528.  questions. 

8/n  re  Kingsley,   No.   7818  Fed.  » B.    A.    1898,    Sec.    7,    clause   9. 

Cas.,  6  Ben.   300;   In  re  Winship,  Compare  R.  S.  Sec.  5086. 

No.   17878  Fed.   Cas.,   7  Ben.   194;  ^o  General   Ord.   12.    B.   A.   1898, 

In  re  Howard,  95  Fed.  Rep.  415,  2  Sec.  SSfc. 

Am.  B.  R.  582.  "  In  re  Price,  91  Fed.  Rep.  635, 

An     examination     was     allowed  1  Am.  B.  R.  419;  In  re  Mellin,  97 

when  the  creditors'  claims  had  been  Fed.  Rep.  326,  3  Am.  B.  R.  226;  In 

proved    and    protest    filed    against  re  Adams,  No.  40  Fed.  Cas.,  s.  c.  3 

them.    In  re  Belden,  No.  1241  Fed.  Ben.  7;  In  re  Gilbert,  No.  5410  Fed. 

Cas.,  4  N.  B.  R.  194;  In  re  Scott,  Cas.,  1  Low.  340;  In  re  Vogel,  No. 

95  Fed.  Rep.  815,  1  Am.  B.  R.  49,  16984  Fed.  Cas.,  5  N.  B.  R.  393. 
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permits.  1^  Where  one  full  examination  of  the  bankrupt  has 
been  made,  a  subsequent  examination  will  not  ordinarily  be 
permitted  except  for  cause.^^ 

It  has  been  held  that  the  bankrupt  can  not  be  examined  un- 
der section  21a  until  after  the  adjudication,  because  his  estate 
is  not  "in  process  of  administration"  prior  to  that  time.^* 
The  better  rule  is  that  the  court  has  power  to  direct  the  exam- 
ination of  the  bankrupt  at  any  time  after  the  'petition  is  filed 
and  before  adjudication  for  cause  shown.^^  The  power  of 
the  court  is  plenary,  prior  to  the  adjudication,  not  only  over 
the  debtor's  property  but  over  his  person.  When  the  petition 
in  bankruptcy  is  filed  the  estate  of  the  bankrupt  is  brought  into 
the  custody  of  the  court  ifor  administration.^^*  It  is  then 
in  process  of  administration  within  the  meaning  of  section  2la. 
It  is  not  necessary  that  the  court  has  taken  any  steps  to  actually 
administer  it.  Prior  to  an  adjudication  the  court  may  seize 
the  property  under  section  69  or  put  it  in  the  hands  of  a  re- 
ceiver under  section  2,  clause  3.  These  are  mere  steps  in  the 
process  of  administration.     In  case  of  an  application  for  a 

12 /»   re   Horgan    (C.    C.   A.   2d  ^^  In  re  Fleischer,  151  Fed.  Rep. 

Cir.),  98  Fed.  Rep.  414,   39  C.   C.  81,  18  Am.  B.  R.  194;  In  re  Fixen, 

A.  118,  3  Am.  B.  R.  2S3;  In  re  Mel-  96  Fed.  Rep.  748,  2  Am.  B.  R.  822; 

len,  97  Fed.  Rep.  326,  3  Am.  B.  R.  In   re   Knopf,    144,  Fed.   Rep.   245, 

226.  16  Am.  B.  R.  '432. 

!'/«  re  Frisbie,  No.  5131  Fed.  See  also  Judge  Buffington's  dis- 
Cas.,  13  N.  B.  R.  349;  In  re  Isidor,  senting  opinion  in  Skubinsky  v.  Bo- 
No.  7105  Fed.  Cas.,  2  Ben.  123;  In  dek  (C.  C.  A.  3d  Cir.),  172  Fed. 
re  Frizelle,  No.  5153  Fed.  Cas.,  5  Rep.  335,  97  C.  C.  A.  116,  22  Am. 
N.  B.  R.  122;  In  re  Price,  91  Fed.  B.  R.  669. 
Rep.  635,  1  Am.  B.  R.  419.  Examinations  before  adjudication 

1*  Skubinsky  v.  Bodek   (C.  C.  A.  were   held   under   the   act   of   1841 

3d  Cir.),  172  Fed.  Rep.  332,  97  C.  {Ex  j?arte  Lee,  Fed.  Cas.  No.  8178) 

C.  A.  116,  22  Am.  B.  R.  669  (Judge  and  of   1867.     In  re  Gilbert,   Fed. 

BufSngton  dissenting)  ;  In  re  Back  Cas.   No.  5410.     See  In  re  Salkey, 

Bay  Automobile  Co.,  158  Fed.  Rep.  Fed.  Cas.,  No.  12252,  holding  that 

679,  19  Am.  B.  R.  835 ;  In  re  Cren-  the  power  of  the  court  is  "'plenary 

shaw,  155  Fed.  Rep.  271,  19  Am.  B.  prior  to  the  adjudication  not  only 

R.  266;   In  re  Davidson,   158  Fed.  over  the  debtor's  property,  but  over 

Rep.  678,  19  Am.  B.  R.  833;  In  re  his  person." 

Thompson,    179  Fed.   Rep.    874,   24  i^*  As  to  the  efifect  of  filing  peti- 

Am.  B.  R.  655.  tion,  see  Sec.  30,  ante. 
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composition  before  an  adjudication,  the  statute  expressly  re- 
quires an  examination  of  the  bankrupt  and  delays  the  adjudi- 
cation until  the  matter  of  composition  is  determined.'-® 

It  will  sometimes  be  necessary  Jo  determine  at  what  stage 
in  the  proceedings  does  the  right  to  examine  the  bankrupt 
cease.  There  can  be  no  doubt  that  this  right  extends  up  to 
the  final  adjudication  upon  his  application  for  a  discharge.^'' 
The  hearing  upon  a  petition  for  a  discharge  may  be  con- 
tinued for  the  purpose  of  affording  an  opportunity  to  ex- 
amine the  bankrupt  in  a  proper  case.^*  It  has  been  held  that 
a  bankrupt  can  be  compelled,  after  his  discharge,  to  submit 
to  an  examination.^^  This  was  a  matter  of  express  enact- 
ment in  the  act  of  1867.^°  There  is  no  limitation  in  the 
statute  of  the  court's  jurisdiction  over  his  person  in  respect 
to  the  time  of  his  discharge.  The  language  of  section  21 
authorizes  the  court,  by  order,  to  require  the  bankrupt  to 
appear  in  court  or  before  a  referee  or  the  judge  of  any 
state  court,  to  be  examined  concerning  the  acts,  conduct,  or 
property  of  a  bankrupt  whose  estate  is  in  process '  of  ad- 
ministration in  bankruptcy.  The  only  limitation,  with  ref- 
erence to  time,  seems  to  be  that  the  estate  shall  still  be  in 
the  process  of  administration.  There  can  be  no  doubt  of  the 
right  to  examine  a  bankrupt,  upon  a  proper  application  being 
made  for  that  purpose,  after  his  discharge  is  suspended  or 
vacated. 

An  examination  may  be  adjourned  to  a  certain  day,  but 
if  it  is  adjourned  without  day  a  new  notice  of  examination 
is  necessary.^^ 

18  B.  A.  1898,  Sec.  12o,  as  amend-  Fed.  Cas.,  2  Ben.  462;  In  re  Haw- 
ed by  the  act  of  June  25,  1910,  36  son,  No.  93210  Fed.  Cas.,  1  N.  B. 
Stat,  at  L.  838.  R.  271. 

1^  General  Ord.   12.    In  re  Soils,  i"  In  re  Westfall  Bros.  Co.,  8  Am. 

No.  13165  Fed.  Cas.,  4  Ben.  143  ;/»?■(;  B.  R.  431;  In  re  Anthony  Peters. 

Vetterlein,   No.   16926  Fed.   Cas.,  S  1  Am.  B.  R.  248. 

Ben.   7;    In   re   Frizelle,    No.   5132  20  R.  S.  Sec.  5104. 

Fed.  Cas.,  5  N.  B.  R.  119.  '  21 /»  re  Price,  1  Am.  B.  R.  419,  9.1 

18 /n    re    Seckendorf,    No.    12600  Fed.  Rep.  635. 


EXAMINATION.  1153 

§  609.    When  persons  other  than  a  bankrupt  may  be  examined. 

The  statute  expressly  authorizes'  the  referee  to  exercise  the 
■powers  vested  in  courts  of  bankruptcy  for  the  administering 
of  oaths  to,  and  the  examination  of  persons  as  witnesses, 
and  for  requiring  the  production  of  documents  in  proceedings 
before  them,  except  the  power  of  commitment.  ^^ 

A  court  of  bankruptcy  may,  upon  application  of  any  officer, 
bankrupt  or  creditor,  by  order  require  any  designated  person, 
including  the  bankrupt  and  his  wife,  to  appear  in  court  or 
before  a  referee  or  the  judge  of  any  state  court,  to  be  exam- 
ined concerning  the  acts,  conduct,  or  property  of  a  bankrupt 
whose  estate  is  in  process  of  administration  under  this  act, 
provided  that  the  wife  may  be  examined  only  touching  busi- 
ness transacted  by  her  or  to  which  she  is  a  party,^^  and  to 
determine  the  fact  whether  she  has  transacted  or  been  a  party 
to  any  business  of  the  bankrupt.^* 

The  language  of  "these  provisions  is  very  general.  They 
give  the  referee  power  to  summon  any  person  who  could 
give  evidence  in  a  court  at  law.^^  The  examination  of  such 
person  rests  in  the  discretion  of  the  court.  A  creditor  can 
not  demand  the  examination  of  a  particular  person  as  of 
right, ^*  if  in  the  judgment  of  the  trustee  and  referee  that 
is  not  desirable  or  in  the  interest  of  the  estate.^^  They 
authorize  the  examination  of .  him  upon  all  matters,  which 
are  likely  to  arise  in  respect  to  the  bankrupt  or  his  property. 

The  only  limitation  as  to  time  within  which  this  power  may 
be  exercised  is  that  the  estate  shall  be  in  process  of  admin- 

22  B.  A.  1898,  Sec.  38,  clause  2.  "« In  re  Andrews,  130  Fed.  Rep. 

23  B.  A.  1898,  Sec.  21,  as  amended  383,  12  Am.  B.  R.  267;  In  re  Ab- 
Feb.  S,  1903,  32  Stat,  at  L.  797.  In  bey  Press  (C.  C.  A.  2d  Cir.),  134 
re  Andrews,  130  Fed.  Rep.  383,  12  Fed.  Rep.  51,  67  C.  C.  A.  161,  13 
Am.  B.  R.  267.  Am.  B.  R.  11. 

21  B.  A.  1898,  Sec.  21o,  as  amend-  27 /„  yg  Andrews,  130  Fed.  Rep. 

ed  Feb.  S,  1903,  32  .Stat,  at  L.  797.  383,  12  Am.  B.  R.  2b7',Inr,e  Abbey 

Compare  R.  S.  Sec.  5087.  Press  (C.  C.  A.  2d  Cir.),  134  Fed. 

2' This  includes  a  trustee  in  insol-  Rep.   51,  67  C.   C.   A.   161,   13  Am. 

vency  under  a  state  proceeding.  See  B.  R.  11. 
In  re  Pursell,  114  Fed.  Rep.  371,  8 
Atif.  B.  R.  96.        : 
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istration  in  bankruptcy.  The  judge  or  re;feree  may  there- 
fore summon  a  witness  at,  any  time  after  the  commencement 
of  proceedings  until  the  estate  is  closed  by  order  of  court. 
The  referee,  of  course,  can  only  summon  witnesses  while 
the  case  is  pending  before  him  upon  reference. 

A  person  is  exempt  from  arrest  or  service  of  process  while 
attending  as  a  witness  before  the  judge  or  referee.** 

§  610.    Competency  of  witnesses  under  state  law. 

Prior  to  the  amendment  of  February  5,  1903,  only  per- 
sons who  were  competent  witnesses  under  the  laws  of  the 
state.-in  which  the  proceedings  were  pending,  could  be  exam- 
ined.*** This  is  the  riile  with  reference  to  examination  of 
witnesses  in  proceedings  instituted  prior  to  the  amendment. 
A  wife  not  competent  to  testify  under  the  law  of  the  state 
can  not  be  compelled  to  testify  in  such  bankruptcy  pro- 
ceedings.^® 

In  proceedings  instituted  since  the  amendment  of  Febru- 
ary 5,  1903,  the  competency  of  witnesses  under  the  state  law 
is  immaterial.  A  wife  may  be  examined  only  touching  busi- 
ness transacted  by  her  or  to  which  she  is  a  party  and  to  deter- 
mine the  fact  whether  she  has  transacted  or  been  a  party  to 
any  business  of  the  bankrupt's.*" 

§  611.    Where  examination  may  take  place. 

The  examination  is  regularly  held  at  the  office  of  the  referee 
or  some  convenient  place  near-by.  It  may  be  held  in  any 
place  where  the  creditors  and  the  bankrupt  can  attend. 

The  bankrupt  can  not  be  required  to  attend  at  or  for  an 
examination  at  a  place  more  than  one  hundred  and  fifty  miles 
distant  from  his  home  or  principal  place  of  business,  unless 
ordered  by  the  court  or  a  judge  thereof  for  cause  shown.** 

28 /n  re  Kimball,   No.  7767  Fed.  826,  3  Am.  B.  R.  174;  In  re  Fowler, 

Cas.,  2  Ben.  38.     See  also   service  93  Fed.  Rep.  417,  1  Am.  B.  R.  SSS. 

of  subpoena.  Sec.  73,  ante.  so  b.  A.  1898,  Sec.  21a,  as  amend- 

28*  In  re  Price,  91  Fed.  Rep.  635,  ed  Feb.  S,  1903,  32  Stat,  at  L.  797. 

1   Am.   B.  R.  419;  In  re  Westfall  In  re  Worrell,  12S  Fed.  Rep.  159, 

Bros.  Co.,  8  Am.  B.  R.  431.  10  Am.  B.  R.  744. 

2»/n  re  Jefferson,  96  Fed.  Rep.  '2  g.  A.  1898,  Sec.  7,  clause  9. 
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§  612.    How  to  obtain  an  examination. 

The  judge  or  referee  may  make  the  order  for  an  exami- 
nation.^^. The  referee  visually  makes  the  order  for  examina- 
tion after  the  order  requiring  the  bankrupt  to  attend  before 
the  referee,  which  is  made  by  the  judge  in  the  order  of 
reference.**  Orders  for  examination  of  a  bankrupt  subse- 
quent to  the  first  one  are  regularly  made  only  upon  appli- 
cation and  for  cause  shown.*^ 

The  application  is  usually  made  by  petition  or  motion. 
The  petition  must  designate  the  persons  to  be  examined, 
but  it  need  not  specify  the  particular  matters  concerning 
which  an  examination  is  sought.  In  a  proper  case  a  letter 
or  a  verbal  request  may  be  sufficient  upon  which  to  make 
the  order  for  examination.*^ 

Less  proof,  of  course,  is  required  from  an  officer,  as  a  trus- 
tee, than  from  a  creditor.*^  The  proceeding  is  ex  parte,  and  no 
previous  notice  is  required  to  be  given  to  any  party.** 

The  form  of  the  order  for  an  examination  of  a  bankrupt  is 
prescribed  by  the  supreme  court.***  It  should  be  entered  of 
record  among  the  proceedings  before  the  referee. 

§  613.    Detaining  bankrupt  for  examination. 

A  bankrupt  may  be  arrested,  under  certain-  circumstances, 
and  held  in  custody  for  purposes  of  examination. 

3'  B.    A.    1898,    Sec.   21 ;    Sec.    1,  be   examined   can  not  stand  as   an 

clause  7;  Sec.  38,  and  Official  Form  application  by  the  creditors  for  an 

No.  28;  see  Form  No.  47,  post.  order  to   examine  the  bankrupt   as 

^*  General  Ord.  12.  witness,  and  therefore,  the  district 

35  In  re   Frisbie,    No.    5131    Fed.  court  refused  to  consider  the  ques- 

Cas.,   13   N.   B.  349;   In  re  Isidor,  tion.    Craddock-Terry  Co.  v.  Kauf- 

No.  7105  Fed.  Cas.,  2  Ben.  123;  In  man,    175    Fed.   Rep.   303,   23    Am. 

re  Frizelle,  No.  5133  Fed.  Cas.,  5  B.  R.  724. 

N.  B:  R.  122.  38  /„  re  McBrien,,  No.  8665  Fed. 

3«/n   re   Howard,   95   Fed.   Rep.  Cas.,  2  Ben.  513. 

415,  2  Am.  B.  R.  582;  In  re  Abbey  39 /„  ,,^  Macintire,  No.  8821  Fed. 

.  Press  (C.  C.  A.  2d  Cir!),  134  Fed.  Cas.,  1  Ben.  277. 

Rep.  51,  67  C. -C.  A.  161,  13  Am.  B.  « official    Form     No.     28;     see 

R.   11.     A   certificate  of   a   referee  Form  No.  47,  post. 
of  the  refusal   of  the  bankrupt  to 
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The  statute  provides  "the  judge  may  at  any  time  after  the 
filing  of  a  petition  by  or  against  a  person,  and  before  the  ex- 
piration of  one  month  after  the  qualification  of  the  trustee, 
upon  satisfactory  proof  by  the  affidavits  of  at  least  two  persons 
that  such  bankrupt  is  about  to  leave  the  district  in  which  he 
resides  or  has  his  principal  place  of  business  to  avoid  exami- 
•  nation,  and  that  his  departure  will  defeat  the  proceedings 
in  bankruptcy,  issue  a  warrant  to  the  marshal,  directing  him 
to  bring  such  bankrupt  forthwith  before  the  court  for  exam- 
ination." *^ 

It  will  be  observed  that  this  provision  providing  for  the 
arrest  and  detention  of  a  bankrupt  is  quite  limited.  There  is 
no  proyision  for  the  seizure  of  property.  The  bankrupt  can 
only  be  arrested  when  he  is  about  to  leave  the  district  to 
avoid  an  examination  and  thereby  defeat  the  proceedings. 
It  has  been  held  that  an  order  can  not  be  made  after  the 
bankrupt  has  actually  fled  from  the  district  as  a  ground  for 
an  order  of  extradition.*^  If  he  is  about  to  depart  for  other 
purposes  such  as  to  better  his  condition,  it  would  seem  that 
this  provision  would  not  apply  to  him.  The  warrant  must 
be  issued  within  one  month  after  the  qualification  of  the 
trustee.  He  can  not  be  held  in  custody  more  than  ten  days, 
and  can  not  be  imprisoned  during  that  period. 

Proceedings  for  a  warrant  are  properly  instituted  by  a 
petition  or  motion  supported  by  affidavits  or  depositions  of 
at  least  two  persons.  The  prayer  should  not  be  included  in 
the  petition  in  bankruptcy,  but  should  be  a  separate  motion 
or  petition.*^  The  affidavits  or  depositions  should  show  the 
facts,  and  not  mere  opinions  or  belief  of  the  affiants  or 
deponents.  The  material  facts  should  be  stated  upon  per- 
sonal knowledge,  and  not  upon  information  and  belief.** 

"  B.  A.  1898,  Sec.  96.     Compare  *^  In  re  McKibben,  No.  8859  Fed. 

R.  S.  Sec.  2054.     See  further,  Sec.  Cas.,  12  N.  B.  R.  97;  In  re  Hadley, 

638,  i'ost.                           s  No.  5894  Fed.  Cas.,  12  N.  B.  R.  366. 

*2  7m  re  Hassenbusch  ,  (C.   C.  A.  "/n  )-g  McKibben,  No.  8859  Fed. 

6th  Gir.),  108  Fed.  Rep.  35,  47  C.  C.  Cas.,  12  N.  B.  R.  97?  In  re  Hadley, 

A.  177.  No.  5894  Fed.  Cas.,  12  N.  B.  R.  366. 
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Satisfactory  proof  of  this  character  must  be  introduced  to 
show,  Urst,  that  the  bankrupt  is  about  to  leave  the  district 
in  which  he  resides  or  has  his  principal  place  of  business;*® 
second,  that  he  is  leaving  the  district  to  avoid  examination; 
and,  third,  that  his  departure  will  defeat  the  proceedings  in 
bankruptcy. 

The  court  will  probably  admif  counter  affidavits  to  be  filed 
by  the  bankrupt,  if  he  desires  to  take  issue  with  the  peti- 
tioning creditors.  This  was  manifestly,  the  intent  of  Con- 
gress. It  is  provided  that  the  warrant  issue  only  "upon  sat- 
isfactory proof,"  and  also,  "if  upon  hearing  the  evidence  of 
the  parties  it  shall  appear  to  the  court  or  judge  thereof  that 
the  allegations  are  true,  and  that  it  is  necessary,  he  shall 
order  the  marshal,"  etc.  This  implies  that  evidence  may  be 
introduced  by  both  parties,  and  that  a  hearing  shall  be  had. 
The  intent  of  Congress,  with  reference  to  the  arrest  and 
detention  of  a  bankrupt,  as  gathered  from  the  vvhole  pro- 
vision, is  not  to  permit  persecution  of  the  'bankrupt  or  a 
detention  for  an  unreasonable  time,  nor  an  arrest,  unless  the 
proof  shows  conclusively  the  three  elements  mentioned  above. 
At  least  a  bankrupt  is  entitled  to  a  hearing  before  he  is 
ordered  to  be  kept  in  custody. 

The  affidavits  or  depositions  may  be  taken  before  a  referee ; 
an  officer  authorized  to  administer  oaths  in  proceedings 
before  the  courts  of  the  United  States,  or  under  the  laws  of 
the  state  where  the  same  are  to  be  taken;  or  a  diplomatic  or 
consular  officer  of  the  United  States  in  any  foreign  country. 
Any  person  conscientiously  opposed  to  taking  an  oath  may, 
in  lieu  thereof,  affirm.  Any  person  who  shall  affirm  falsely 
shall  be  punished  as  for  making  of  a  false  oath.*® 

"If  upon  hearing  the  evidence  of  the  parties  it  shall  appear 
to  the  court  or  the  judge  thei-eof  that  the  allegations  are 
true  and  that  it  is  necessary,  he  shall  order  such  marshal  to 

^=  As  to  the  meaning  of  the  words  Elliott' v.  Keith,  32  Mo.  App.  S8S; 

"about   to   leave,"    consult   Jackson  Bennet  v.  Avant,  2  Sneed  (Tenn.), 

V.  Burke,  4  Heiskell   (Tenn.),  614;  152. 

Meyers   v.    Farrell,   47    Miss.    283 ;  *"  B.  A.  1898,  Sec.  20. 
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keep  such  bankrupt  in  custody  not  exceeding  ten  days,  but 
not  imprison  him,  until  he  shall -be  examined  and  released 
or  give  bail  conditioned  for  his  appearance  for  examination, 
from  time  to  time,  not  exceeding  in  all  ten  days,  as  required 
by  the  court,  and  for  his  obedience  to  all  lawful  orders  made 
in  reference  thereto."*'^  The  arrest  is  in  no  manner  for 
security  or  satisfaction  of  a  creditor's  debt.  It  is  simply 
to  secure  the  attendance  of  the  respondent  from  time  to 
time,  for  a  period  of  ten  days,  as  the  court  shall  order,  for 
an  examination.  It  is  to  that  purpose  and  no  other  that 
bail  is  required  of  him. 

§  614.    When  bankrupt  is  imprisoned. 

If,  at  the  time  of  preferring  his  petition,  the  debtor  shall 
be  imprisoned,  the  court,  upon  application,  may  order  him 
to  be  produced  upon  habeas  corpus,  by  the  jailor  or  any 
officer  in  whose  custody  he  may  be,  before  the  referee,  for 
the  purpose  of  testifying  in  any  matter  relating  to  his  bank- 
ruptcy,*^ but  such  production  for  examination  is  a  matter 
of  discretion  and  not  of  right.*® 

§615.    Extradition — Ancillary  jurisdiction  to  examine.^i 

It  has  been  held  that  a  court  of  bankruptcy  is  without 
power  to  make  an  order  for  the  extradition  of  a  bankrupt, 
after  he  had  escaped  into  another  district,  for  the  purpose  of 
an   examination,^^   and  that  a  bankrupt  can   not  be  exam- 

"  B.  A.  1898,  Sec.  9b;  In  re  Shee-  the  court' of  another  jurisdiction  in 

han.  No.  12737  Fed.  Cas.,  8  N.  B.  a  hospital  for  the  criminal   insane 

R.  345.  for   examination,    especially   as   his 

^8  General  Ord.  30.    In  re  Gilbert,  evidence   may  be  taken  by  deposi- 

2  N.  B.  N.  378.  tion.     In  re  Thaw,   172  Fed.   Rep. 

«/m  r?  Thaw  (C.  C.  A.  3d  Cir.),  288,  22  Am.  B.  R.  687. 

166  Fed.  Rep.  71,  91  C.  C.  A.  657,  =iAs  to  extradition,  see  further, 

21  Am.  B.  R.  561.  Sec.  642,  post. 

Unless  the  necessity  is  so  great  "^  /^  ^g  Hassenbusch  (not  report- 
that   the    ends    of   justice    may   be  ed),but  affirmed,  7m r^  Hassenbusch 
defeated  if  the   evidence  were  not  (C.  C.  A.  6th  Cir.),  108  Fed.  Rep. 
produced,   the   baiikrupt   court   will  35,  47  C.  C.  A.  177. 
not  remove  a  bankrupt  confined  by 
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ined  by  the  order  of  a  court  of  bankruptcy  other  than  the 
one  in  which  the  bankruptcy  proceedings  are  pending  in  the 
exercise  of  ancillary  jurisdiction.^^ 

It  is  now  settled  that  the  district  court  has  ancillary  juris- 
diction to  order  an  examination  of  a  witness  residing  in  the 
district,  although  the  bankruptcy  proceedings  are  pending  in 
another  district."  Ancillary  jurisdiction's  expressly  con- 
ferred by  the  amendment  of  1910.^^ 

§  616.    Notices  to  bankrupts. 

A  copy  of  the  order  for  examination  of  the  bankrupt, 
signed  by  the  referee,  should  be  delivered  to  the  bankrupt  as 
soon  as  may  be.®®  A  copy  of  the  order  is  used  in  place  of  a 
summons  or  subpoena.  Where  service  is  made  upon  a  bank- 
rupt by  delivering  him  a  copy  of  the  order,  proof  of  service 
may  be  made  by  affidavit  of  the  person  delivering  it  or  by  a 
written  acceptance  of  service  by  the  bankrupt.  If  the 
bankrupt  appears,  he  waives  any  irregularity  in  the  service. 
A  bankrupt  is  a  party  to  the  proceedings,  and  is  required  to 
comply  with  all  lawful  orders  of  the  judge  or  referee.^'^ 

When  the  bankrupt  is  present  before  the  court  or  referee 
he  may  be  examined  without  previous  notice  being  given 
him.^*  In  other  cases  the  bankrupt  is  entitled  to  a  reason- 
able notice  of  his  examination. 

A  reasonable  notice  is  such  time  as  will  enable  him  to 
reach  and  appear  before  the  court  or  referee  with  such 
knowledge  as  may  be  under  his  control  upon  the  matters  of 
the  investigation  or  information  asked  for.  "This  depends 
upon  the  circumstances  and  facts  surrounding  the  bankrupt, 
the  distance  he  is  from  the  court  or  the  place  of  his  exam- 
ination, and  also  upon  what,  if  any,  particular  facts  he  is  to 

53 /„  fe  Williams,  123  Fed.  Rep.  ^^  Section  2  of  the  act  of  June  25, 

321,  10  Am.  B.  R.  538.  1910,  36  Stat,  at  L.  838. 

"  Elkus  Petitioner,  216  U.  S.  115,  ^e  Official  Form  No.  28;  see  Form 

54  Fed.  407,  23  Am.  B.  R.  614;  In  No.  47,  post, 

re  Robinson,  179  Fed.  Rep.  724,  24  "  b.  A.  1898,  Sec.  7)  clause  2. 

Am.  B.  R.  617.    In  re  Sutter  Bros.,  bs  b.  A.  1898,  Sec.  7,  clause  9;  In 

131  Fed.  Rep.  654,  11  Am.  B.  R.  632.  re  Bromley  &  Co.,  3  N.  B.  R.  86; 
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be-  examined.  If  the  defendant  is  a  merchant,  and  has 
been  doing  a  large  and  complicated  business,  and  he  is 
notified  that  his  examination  is  to  cover  his  entire  business 
operations,  a  reasonable  time  would  manifestly  be  much 
longer  than  in  a  case  where  the  notice  of  examination  was 
in  regard  to  a  few  items  of  his  property."  ^® 

§  617.    Notice  to  creditors. 

The  referee  is  also  required  to  give  at  least  ten  days'  notice 
to   all  his  creditors  of  all  examinations  of  the  bankrupt.®" 

This  notice  is  regularly  sent  by  mail  to  the  respective  ad- 
dresses of  the  creditors  as  they  appear  in  the  list  of  cred- 
itors of  the  bankrupt,  or  as  afterwards  filed  with  the  papers 
in  the  case  by  the  creditors.®^  The  creditors  may  waive 
notice  in  writing.^^ 

No  notice  to  creditors  of  the  examination  of  witnesses, 
other  than  the  bankrupt,  is  required.  A  creditor  who  has 
proved  his  claim  is  bound  to  obey  all  the  orders  of  the  court 
touching  his  alleged  debt,  and  therefore  may  be  summoned  by 
service  of  a  copy  of  the  order  for  an  examination  of  him  in 
respect  to  his  claim.®  ^ 

§  618.    Summons  to  persons  not  parties. 

Where  a  person  is  not  a  party  to  the  proceedings,  and 
therefore  not  bound  to  obey  the  orders  made  therein,  he 
must  be  brought  before  the  court  for  examination  by  process 
of  summons.  The  form  of  summons  is  prescribed.®*  This 
must  issue  out  of  court  under  the  seal  thereof  and  be  tested 

In  re  Brandt,  No.   1812  Fed,  Cas.,  "^  B.  A.  1898,  Sec.  S8a,  as  amend- 

2  N.  B.  R.  215.  ed  by  statute,  June  25,   1910,   Sec. 

59  In  re  Bromley  &  Co.,  3  N.  B.  R.  9*^. 

692-3.  03  General  Ord.  21,  par.  6.    In  re 

»»  B.  A.  1898,  Sec.  S8a,  as  amend-  Kyler,  No.  7956  Fed.  Cas.,  2  Ben. 

ed  by  statute,  June  25,   1910,   Sec.  414;    In    re    Paddock,    Nq.    10657 

9^.  Fed.   Cas.,  6   N.  B.  R.   132;  In  re 

81  B.  A.  1898,  Sec.  S8a,  as  amend-  Pease,  29  Fed.  Rep.  593. 

ed  by  statute,  June  25,   1910,   Sec.  «*  Official  Form  No.  30 ;  see  Form 

9J4.  No.  49,  post. 


EXAMINATION.  1161 

by  the  clerk."  °  Blanks  with  the  signature  of  the  clerk  and 
the  seal  of  the  court  may  be  furnished  to  the  referee  upon 
application.®® 

The  summons  may  be  served  by  any  person.  The  return 
is  in  the  form  of  an  affidavit  of  personal  service  prescribed 
in  Form  No.  30. 

It  may  be  served  upon  witnesses  living  without  the  dis- 
trict, but  within  one  hundred  miles  of  the  place  of  tes- 
tifying.®'^ But  no  person  can  be  required  to  attend  as  a 
witness  before  a  referee  at  a  place  outside  of  the  state  of  his 
residence,  and  more  than  one  hundred  miles  from  such  place 
of  residence,  and  only  in  case  his  lawful  mileage  and  fee  for 
one  day's  attendance  shall  be  first  paid  or  tendered  to  him.®* 

A  person  who  disobeys  a  summons  to  appear  before  a  ref- 
eree to  be  examined  as  a  witness  may  be  punished  for  con- 
tempt.®® 

§  619.    Witness  fees. 

The  bankrupt  is  not  entitled  to  witness  fees  in  any  case.''^° 
,  But  he  is  allowed  his  actual  expenses  from  the  estate  when 
examined  or  required  to  attend  at  any  place  other  than  the 
city,  town,  or  village  of  his  residence.'^^ 

A  witness  other  than  the  bankrupt  must  be  tendered  his 
witness  fees  before  he  can  be  declared  in  contempt.''^ 

65  General  Ord.  3.  Official  Form  In  re  Kerber,  125  Fed.  Rep.  653, 
No.  30;   see  Form  No.  49,  post.  10  Am.  B.  R.  747,  it  was  held  that 

66  General  Ord.  3.  In  re  Abbey  his  mileage  and  fee  for  one  day's 
Press  (C.  C.  A.  2d  Cir.),  134  Fed.  attendance  must  be  paid  or  ten- 
Rep.  51,   13  Am:   B.  R.   11.  dered   witness   before   he   could   be 

6' R.   S.   Sec.  876;   In  re  Wood-  attached  for  contempt, 
ward,  No.  18000  Fed.  Cas.,  8  Ben.  •">  In   re    Okell,    No.    10475    Fed. 

112.  Cas.,  2  Ben.  144;  In  re  McNair,  No. 

6s  B.  A.  1898,  Sec.  41a;  In  re  Cole,  8907  Fed.  Cas.,  2  N.  B.  R.  219. 
133  Fed.   Rep.  414,   13  Am.   B.   R.  "  B.  A.  1898,  Sec.  7,  clause  9. 

300;  In  re  Hemstreet,  117  Fed.  Rep.  ''^  In  re  Johnson  &  Knox  Lum- 

568,  8  Am.  B.R.  760; /rare  Marcus,  ber  Co.    (C.   C.   A.  4th   Cir.),    151 

160  Fed.  Rep.  229,  20  Am.  B.  R.  397.  Fed.  Rep.  207,  80  C.  C.  A.  259;  18 

69  B.  A.  1898,  Sec.  41  and  Sec,  2,  Am.   B.  R.   50;  In  re  Kerber,    125 

clause   16.  Fed.  Rep.  653,  20  Am.  B.  R.  397; 

In  re  Marcus,   160  Fed.   Rep.   229, 
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§620.    How  an  examination  is  made. 

At  the  time  and  place  appointed,  the  bankrupt,  creditor,  or 
other  witness  must  present  himself  for  examination. 

The  testimony  before  a  referee  is  usually  taken  orally.  It 
is  the  duty  of  the  referee,  upon  application  of  any  party  in 
interest,  to  preserve  the  evidence  taken,  or  the  substance 
thereof,  as  agreed  upon  by  the  parties  before  them  when  a 
stenographer  is  not  in  attendance.''^  In  practice,  the  evidence 
taken  before  a  referee  is  usually  taken  down  in  writing  by 
him  or  under  his  direction  in  the  form  of  narratives,  unless 
he  determines  the  examination  should  be  taken  by  question 
and  answer, ''*  which  is  within  the  discretion  of  the  referee.''* 

He  is  authorized,  upon  the  application  of  the  trustee,  to 
employ  a  stenographer  at  the  expense  of  the  estate  at  a 
compensation  not  to  exceed  ten  cents  per  folio  for  reporting 
and  transcribing  the  evidence,''^^  which  compensation  should 
be  agreed  upon  before  the  hearing  begins.'^' 

The  examination  of  witnesses  before  the  referee  may  be 
conducted  by  the  party  in  person  or  by  his  counsel  or  at- 
torney, who  shall  not  be  the  attorney  for  tljie  bankrupt,'® 
and  the  witnesses  shall  be  subject  to  examination  and  cross- 
examination,  which  shall  be  had  in  conformity  with  the  mode 
now  adopted  in  the  courts  of  law.'^ 

The  bankrupt  should  be  allowed  to  correct  his  evidence 
when  mistaken,®"  and  where  time  is  needed  to  refresh  the 
memory  by  referring  to  books  or  papers,  or  for  the  produc- 
tion of  any  written  instruments  or  documents,  it  should  be 
granted.®^ 

20    Am.    B.    R.    397    (husband    of  ''^  In  re  Teuthorn,  5  Am.  B.  R. 

bankrupt);  In  re  Boeshdre,  10  Am.  767   (referee's  decision). 

B.    R.    802    (although    the   witness  "General    Ord.    22. 

does  not  demand  fees  at  the  time  The  bankrupt  may   be   cross-ex- 

of  service).  amined,   see  In  re  Levy,  No.  8296 

"  B.  A.  1898,   Sec.   39,  clause  9.  ^^^-  '^^^-  ^  '^^"-  ^'^^'  ^"  ''«  ^each- 

"  General  Ord.  22.  T^o,^";  ^^^^^Fed.  Cas.,  1  N.  B. 

7,  r  r-  ij  ^  ■      1CC  IT  J    Tj  R.  391;  /m  re  Bragg,  No.  1799  Fed. 

^^In  re  Goldstem,  155  Fed.  Rep.  ^  e  t        ?.        nr^-, 

^QC    io   4        -D    r.    fv;  ^^^•'  ^-  <=■  5  Law  Rep.  323. 

?;i^    ."J-J-e     ^o     ,  .  '"^^   »--    Hark    Bros...   136    Fed. 

^"B.  A.  1898,  Sec.  38,  clause  5.  936,  14  Am.  B.  R   624 

"/«  re  Stark,  155  Fed.  Rep.  694,  si/^  ^^  Tanner,   No.  13745  Fed.- 

18  Am.  B.  R.  467.  Cas.,  1  Low.  215. 
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§  621.    Objections— Record. 

When  ■  objections  are  made  to  questions  and  answers  in 
the  course  of  the  examination,  the  grounds  of  the  objection 
and  the  ruling  of  the  referee  should  be  noted  by  the  referee. 
It  is  the  duty  of  the  referee  to  rule  upon  objections.  General 
Order  22  expressly  requires  him  to  note  "his  decision."  But 
he  should  not  exclude  evidence  offered,  although  he  may 
decide  it  to  be  incompetent,  immaterial,  or  irrelevant.^^  He 
should  receive  all  the  evidence  offered  and  make  a  record  of 
all  that  transpires  on  the  Examination  of  the  witness.  Ques- 
tions, objections,  rulings,  exceptions  and  answers  should  all 
be  taken  down  for  the  use  of  the  court.  This  is  true-  whether 
'  he  is  acting  in  his  judicial  capacity  as  referee,  or  as  a  master 
under  an  order  to  report  facts  and  conclusions  of  law,  or 
taking  a  deposition  under  a  commission.  The  reason  is  that 
in  the  first  instance  the  matter  may  be  reviewed  by  the 
judge,  who  may  differ  with  the  referee  with  respect  to  the 
admissibility  of  the  evidence;  and  in  case  he  is  acting  as  a 

^^  In  re  Sturgeon  (C.  C.  A.  2d  the  exceptions  thereto,  should  have 
Cir.),  139  Fed.  Rep.  608,  14  Am.  taken,  written  down,  and  returned 
B.  R.  681;  Bank  of  RavensWood  the  rejected  evidence.  If  he  re- 
V.  Johnson  (C.C.  A.  4th  Cir.),  143  fuse'd  or  failed  to  do  so  upon 
Fed.  Rep.  463,  16  Am.  B.  R.  206;  proper  request,  the  remedy  of  the 
First  Nat.  Bank  v.  Abbott  (C.  C.  party  aggrieved  was  not  an  appeal, 
A.  8th  Cir.),  165  Fed.  Rep.  852,  but  an  application  to  the  District 
91  C.  C.  A.  538,  21  Am.  B.  R.  436;  Court,  and,  failing  there,  to  the 
Missouri-Americart  Electric  Co.  v.  United  States  Circuit  Court  of  Ap- 
Hamilton  Brown  (C.  C.  A.  8th  peals,  for  an  order  that  such  testi- 
Cir.),  165'Fed.  Rep.  283,  91  C.  C.  mony  be  taken  and  preserved. 
A.  251,  21  Am.  B.  R.  270;  In  re  When  the  rejected  testimony  is 
Romine,  138  Fed.  Rep.  837,  14  made  a  part  of  the  record  and  re- 
Am.  B.  R.  785;  In  re  Lipset,  119  turned  to  an  Appellate  Court,  and 
Fed.  Rep.  379,  9  Am,  B.  R.  32.  But  then  only,  can  such  a  court  xonsider 
see  In  re  Wilde's  Sons,  131  Fed.  and  decide  the  legality  of  the  rul- 
Rep.  142,  11  Am.  B.  R.  714.  ings  which  excluded   it,   and,   after 

In  First  Nat.  Bank  v.  Abbott,  determining  that  question,  it  will 
supra,  Judge  Sanborn,  speaking  for  proceed  to  decide  whether  or  iiot 
the  Circuit  Court  of  Appeals  for  the  all  the  admissible  evidence  presented 
8th  Circuit,  said:  "The  referee,  to  it  sustains  the  decree  below, 
after  noting'  the  objections  to  the  and  to-  render  a  final  decree  accord- 
questions,  his   rulings  thereon,  and  ingly.'' 
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master  or  commissioner,  the  court,  which  is  to  decide  the 
matter,  is  entitled  to  have  all  of  the  evidence  for  that  pur- 
pose and  to  decide  what  evidence  shall  be  excluded  and  what 
may  be  considered.  The  proper  practice  is  for  the  referee 
to  make  his  ruling  and  thereupon  require  the  question  to  be 
answered.  If  his  ruling  be  against  the  question  and  the  court 
shall  reverse  his  finding,  it  will  not  be  necessary  to  have  a 
re-examination  of  the  witness.  If  the  court  shall  affirm  his 
ruling,  the  answer  may  properly  be  disregarded  by  the 
court.*^ 

The  referee  need  not  stay  the  examination  for  the  purpose 
of  certifying  each  question  to  the  judge  for  his  decision.*^ 
The  examination  should  continue  and  the  question  be  certified 
after  the ,  deposition  is  complete  to  prevent  delay.  If  either 
party  persists  in  offering  incompetent,  immaterial  or  irrel- 
evant matter  in  evidence  over  the  objection  and  ruling  of  the 
referee  the  remedy  of  the  other  party  is  to  apply  to  the 
court  for  costs.*'^  The  court  is  expressly  given  "power  to 
deal  with  the  costs  of  incompetent,  immaterial  or  irrelevant 
depositions,' or  parts  of  them,  as  may  be  just."  *^ 

In  case  a  witness  refuses  to  be  sworn  or  to  answer  any 
particular  question,  the  referee  should  rule  upon  the  ques- 
tion. If  either  party  is  dissatisfied  with  his  ruling,  he  may 
have  the  question  certified  to  the  judge  for  review.*®     The 

*'/»   re    De    Gottardi,    114   Fed.  Ravenswood  v.  Johnson   (C.  C.  A. 

Rep.   328,    7  Am.   B.   R.    723,    746.  4th    Cir.),    143   Fed.    Rep.   463,    16 

Under    general    orders    in    Bank-  Am.  B.  R.  206. 

ruptcy,  No.  22,  it  is  the  better  prac-  Referee   may  pass   on   the  com- 

tice  as  a  general  rule  to  hold  that  petency  of  a   question  and   should 

the   referee  should   take   down  the  certify    the   question   to   the   court 

question- and  answer  and  objection,  when  asked  to  do  so  in  a  particu- 

and  certify  the  whole  record  to  the  lar  manner.    In  re  Ruos,  159  Fed. 

district  court,  where  the  matter  is  Rep.  252,  20  Am.  B.  R.  281. 

not  of  such  importance  that  an  im-  ^'' In  re  Sturgeon    (C.  C.  A.  2d 

mediate    ruling    may    be    required.  Cir.),  139  Fed.  Rep.  608,14  Am.  B. 

In  re  Isaacson,  175  Fed.  Rep.  292,  R.  681. 

23  Am.  B.  R.  665.  ss  General  Ord.  22. 

85  In  re  Romine,    138  Fed.   Rep.  »»  General  Ord.  27.    Official  Form 

837,    14  Am.   B.   R.   785;   Bank   of  56;  see  Form  No.  136, /io.y<;  Bank  of 
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examination  may  be  adjourned  pending  the  decision  of  the 
judge  fipon  such  question. 

§  622.    Assistance  of  counsel  to  person  examined. 

A  witness  is  not  entitled  to  be  attended  or  represented  by 
counsel  during  his  examination,^"  and  the  counsel  for  the 
bankrupt  is  not  entitled  to  be  present  at  an  examination  of  a 
witness  other  than  the  bankrupt.®^  The  bankrupt,  being  a 
party  to  the  proceedings,  is  entitled  to  have  the  assistance  of 
counsel. 

The  true  rule,  with  reference  to  what  assistance  he  is  en- 
titled to,  is  thus  stated  by  Judge  Lowell :  "The  questions  to 
a  bankrupt  are  usually  concerning  matters  of  fact,  and  in  the 
vast  majority  of  cases  involve  nothing  requiring  advice  or 
consultation;  and  the  presence  of  counsel,  with  the  right  to 
object  to  improper  questions,  and  to  uphold  the  rights  of  the 
bankrupt  in  substantially  the  same  manner  that  he  would  do  if 
his  client  were  called  to  the  stand  in  his  own  cause  in  any  other 
court,  and  with  the  further  reserved  right  to  advise  with  him 
concerning  his  answers  when  the  referee  can  see  cause  there- 
-for,  meets,  as  it  seems  to  me,  all  the  requirements  of  justice 
in  this  regard."  *^ 

The  wife  of  the  bankrupt  is  not  entitled  to  the  assistance 
of  counsel  any  more  than  any  other  witness,  and  the  bank- 
rupt's counsel  has  no  right  to  advise  her  while  under  ex- 
amination.®^ 

Ravenswopd  v.  Johnson   (C.  C.  A.  si  Matter  of  Adler  &  Co.,  21  Am. 

4th  Cir.),  143  Fed.  Rep.  463,  16  Am.  B.  R.  302  (referee). 

B.  R.  206.  ^^^^  ^^  Tanner,  No.  1374S  Fed. 

8<>/»  re  Abbey  Press  (C.  C.  A.  2d  Cas.,   1  Low.  215.     See  also  In  re 

Cir.),  134  Fed    Rep.  51,  13  Am.  B.  J"d=°"'  ^o.  7562  Fed.  Cas.,  2  Ben. 

R.   11;  In  re  Comstock,   No.   3080  f  °;  ^»  Z^°l^'  ^°-  ^^°^  ^^^-  ^^'■' 


Fed.  Cas.,  3  Saw.  517;  In  re  Fred- 


3  N.  B.  R.  243.    See  In  re  Cobb,  7 

k            XT       cn'7r,  -a-   ^     n          or,  ^™-    ^-   ^-    ^^'    ^S    tO   the    right   of 

enberg.  No.  5070  Fed.  Cas.,  2  Ben.  t,.,„i,,„„,.     ^                          .            . 

,..      '           ^                   ^    '      ^^  bankrupt     to     cross-examine     wit- 

133;   In  re   Stuyvesant   Bank,   No.  ^^^^^^.  j„  ^^  jj^^^  g^^^^  jgg  p^^ 

13582  Fed.   Cas.,  6  Ben.  33;  In  re  935^  14  ji^^   g   j^   g24 

Feinberg,  No.  4716  Fed.  Cas.,  2  Ben.  93  /„    re    Schonberg,    No!    12477 

162.  Fed.   Cas.,  7  Ben.  211. 
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§  623.    Depositions. 

A  witness,  who  resides  beyond  the  district  or  state  and 
more  than  one  hundfed  miles  from  the  court,  can  not  be 
compelled  to  appear  for  examination  before  a'  referee  of  the 
court  in  which  bankruptcy  proceedings  are  pending.**  The 
examination  of  such  witnesses  may  be  by  deposition. 

The  bankrupt  act  provides  that  the  right  to  take  depositions 
in  proceedings  under  this  act  shall  be  determined  and  enjoyed 
according  to  the  United  States  laws  now  in  force,  or  ?uch 
as  may  be  hereafter  enacted  relating  to  the  taking  of  deposi- 
tions, except  as  herein  provided.®®  A  court  having  charge 
of  the  administration  of  a  bankrupt's  estate  has  power  to 
order  that  any  person  having  knowledge  "concerning  the 
acts,  conduct,  or  property  of  the  bankrupt,"  but  who  resides 
without  the  district  or  state,  and  more  than  one  hundred 
miles  from  the  court,  shall  be  examined  before  a  commis- 
sioner in  accordance  with  the  provisions  of  the  general 
statutes  or  practice  in  equity  -  cases,  and  that  persons  so 
ordered  to  be  examined  may  be  compelled  by  proper  process, 
as  in  other  cases,  to  appear  and  testify.*®  The  United  States 
laws  make  ample  provisions  for  such  examinations.  Deposi-^ 
tions  de  bene  esse  may  be  taken,*''  or  a  dedimus  potestatum 
or  a  commission  may  be  issued,*^  or  depositions  may  be 
taken  under  the  equity  rules.** 

Ample  provision  is  made  for  the  issuance  of  a  subpoena 
by  the  elerk  of  any  court  in  the  United  States  where 
the    witnesses    reside,    to    take   the   testimony   of   such   ab- 

"^B.   A.    1898,    Sec.   41a;   In   re  See  also  In  re  Watkinson  &  Co., 

Cole,   133   Fed.   Rep.   414,    13   Am.  130  Fed.   Rep.  218,  '12  Am.  B.  R. 

B.   R.   300;    In  re  Herastreet,    117  370;    In    re    Hemstreet,    117    Fed. 

Fed.  Rep.  568,  8  Am.  B.  R,  760.  Rep.  568,  8  Am.  B.  R.  760. 

95- B.  A.  1898,  Sec.  21&.  "  R.    S.   Sec.  863. 

96  In  re  Williams,  123  Fed.  Rep.  "s  R.  S.  Sec.  866. 

321,  10  Am.  B.  R.  538.  "»  R.  S.  Sees.  862,  917;  Eq.  Rules 

This  was  done  In  re  Carley,  106  67  and  71.  Examination  of  a  non- 
Fed.  Rep.  862,  5  Am.  B.  R.  554,  resident  witness  may  be  obtained 
and  In  re  Sturgeon  (C.  C.  A.  2d  by  taking  his  deposition  .or  by  an 
Cir.),  139  Fed.  Rep.  608,  14  Am.  order  for  examination  on  applica- 
B.  R.   681.  tion    to    the    federal    court    of   the 
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sent  witnesses  before  a  commissione,r  appointed  by  the 
court  where  the  proceedings  are  pending,  and  a  neglect  or 
refusal  to  attend  or  testify  can  be  ptmished.by  the  judge  of 
the  court  which  issues  the  subpoena.^  A  subpoena  duces 
tecum  may  be  had  and  enforced  in  such  an  examination.^ 
The  subpoena  may  run  to  any  district  within  one  hundred 
miles  of  the  place  of  holding  court,  but  a  person  can  not  be 
compelled  to  attend  as  a  witness  at  a  distance  of  more  than 
one  hundred  miles,  and  he  can  not  be  compelled  to  leave 
the    state    wherein    he    resides.^ 

.  It  seems  therefore  that  a  court  having  charge  of  the  ad- 
ministration of  a  bankrupt's  assets,  may  order  that  any 
person  having  knowledge  "concerning  the  acts,  conduct  or- 
property  of  a  bankrupt,"  but  who  resides  beyond  the  dis- 
trict or  state  and  more  than  one  hundred  miles  from  the 
court,  , shall  be'  examined  before  a  commissioner  appointed 
for  the  purpose.*  Any  officer,  bankrupt  or  creditor  may 
apply  to  the  court  administering  the  bankrupt's  assets  for  an 
order  to  take  the  depositions  of  absent,  as  y/ell  as  resident, 
witnesses.*  The  court  will  then  make  an  order,  in  a  proper 
case,  for  a  commission  to  issue  to  a  referee  or  other  person 
residing  in  the,  same  district  as  the  witnesses,  authorizing 
him  to  take  the  depositions.  Notice  of  the  taking  of  the 
depositions  must  be  filed  with  the  referee  in  every  case." 
When  depositions  are  to  be  taken  in  opposition  to  the  allow- 
ance of  a  claim,  notice  must  also  be  served  upon  the  claimant, 
and  when  in  opposition  to  a  discharge,  notice'  must  be  served 
upon  the  bankrupt. 

district  where  the  witness  resided.  321,  10  Am.  B.  R.  538;  In  re  Car- 

In  re  Robinson,  179  Fed.  Reji.  724,  ley,  106  Fed.  Rep.  862,  5  Am.  B.  R. 

24  Am.  B.R.  617;  Elikus  Petitioner,  SS4;  In  re  Sturgeon   (C.  C.  A.  2d 

216  U.  S.  lis,  54  L.  Ed.  407,  23  Am.  Cir.),  139  Fed.  Rep.  608,  14  Am.  B. 

B.  R.  614.  R-  681 ;  In  re  Watkinson  Co.,  130 

iR.  S.  Sec.  868.  Fed.  Rep.  218,  12  Am,  B.  R.  370; 

2R.   S.  Sees.  868,,  869.  In    re    Hemstreet,    117    Fed.    Rep. 

3R.  S.  Sec.  876;  B.  A.  1898,  Sec.  588,  8  Am.  B.  R.  760. 

41o;  Inre  Cole,  133  Fed  Rep.  414,  "  B.  A.  1898,  Sec.  21o,  as  amend- 

13  Am.  B.  R.  300;  In  re  Hemstreet,  ed  Feb.  5,  1903,  32  Stat,  at  L.  797. 

117  Fed.  Rep.  568,8  Am.  B.  R.  760.  «  B.  A.  1898,  Sec.  21c. 

*/»  r«   Williams,   123   Fed.  Rep. 
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If  the  witness  refuses  to  answer  a  question  the  judge  of 
the  bankruptcy  court  in  the  district  in  which  the  examination 
is  being  had  is  the  proper  person  to  whom  to  apply  to  compel 
the  witness  to  answer.'' 

When  the  examination  is  completed,  the  deposition  must 
be  read  over  to  the  witness  and  signed  by  him  in  the  presence 
of  the  referee.*  The  referee  must  note  upon  the  deposition 
any  question  objected  to,  with  his  decision  thereon;  and  the 
court  may  deal  with  the  cost  of  incompetent,  immaterial  and 
irrelevant  depositions,  or  any  parts  of  them,  as  may  be  just.® 

The  examination  may  be  adjourned  from  time  to  time  as 
may  suit  the  convenience  of  the  parties. 

The  testimony  of  a  bankrupt  should  be  admitted  in  evi- 
dence even  where  he  failed  to  sign  it.^" 

§  624.    Upon  what  topics  the  bankrupt  may  be  examined. 

The  bankrupt  may  be  examined  concerning  the  conduct- 
ing of  his  business,  the  cause  of  his  bankruptcy,  his  dealings 
with  his  creditors  and  other  persons,  the  amount,  kind,  and 
whereabouts  of  his  property,  and,  in  addition,  all  matters 
which  may  affect  the  administration  and  settlement  of  his 
estate.  ^^ 

He  must  answer  all  questions  relating  to  these  subjects 
fully  and  completely.  ^^  A  large  latitude  of  inquiry  is  allowed 
in  the  examination  of  the  bankrupt  and  other  persons  closely 
connected  with  him  in  his  business  dealings  for  the  pur- 
pose of  discovering  the  assets  and  unearthing  frauds  and 
upon  any  reasonable  surmise  that  they  have  the  assets  of  the 
debtor.  ^^       Where     questionable     proceedings     have     been 

^  In  re  Carley,  106  Fed.  Rep.  862,  re  Abrahamson  &  Bretstein,  1  Am. 

S  Am.  B.  R.  SS4;  R.  S.  Sees.  868,  B.  R.  44. 

869.  "/»  re   Salkey,   No.    12253  Fed. 

8  General   Ord.   22.  Cas.,  6  Biss.  269. 

^  General  Ord.  22.  "  In   re   Horgan    (C.    C.    A.   2d 

10 /m  re  Bard,  108  Fed.  Rep.  208,  Cir.),  98  Fed.  Rep.  414,  3  Am.  B. 

S  Am.  B.  R.  810.  R.  253;  In  re  Foerst,  93  Fed.  Rep. 

"B.   A.   1898,    Sec.   7,   clause   9.  190,  1  Am.  B.  R.  259;  In  re  Carley, 

Compare  R.   S.  Sec.  5086.     See  In  106  Fed.  Rep.  862,  5  Am.  B.  R.  554; 
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disclosed  greater  latitude  in  the  prosecution  of  inquiries 
should  be  allowed."  Where  a  bankrupt  fails  to  testify  fully 
and  fairly  and  truthfully,  the  court  or  referee  is  at  liberty 
to  accept  his  testimony  as  it  may  seem  to  be  supported  by 
other  witnesses,  or  if  unworthy  of  credit  it  may  be  rejected 
altogether.^® 

The  bankrupt  may  be  examined  with  reference  to  property 
which  has  come  into  his  possession  and  not  been  accounted 
for,^*  or  with  relation  to  his  wife's  property  if  it  is  shown 
that  he  may  possibly  have  an  interest  in  it,^^  or  any  other 
property  iii  which  he  may  possibly  have  ^n  interest,^*  or  in 
reference  to  matters  which  transpired  before  the  creation  of 
the  debt,^®  or  for  the  purpose  of  eliciting  facts  to  be  used  in 


People's  Bank  v.  Brown  (C.  C.  A. 
3d  Cir.),  112  Fed.  Rep.  652,  7  Am. 
B.  R.  475;  In  re  Cliffe,  97  Fed.  Rep. 
540,  3  Am.  B.  R.  257. 

In  United  States  v.  Wechsler,  16 
Am.  B.  R.  1,  Judge  Holt,  in  charging 
the  jury  in  a  trial  of  the  bankrupt  for 
perjury,  uses  this  language:  "It  is 
a  broad  field  of  inquiry  and  intend- 
ed to  be  so,  and  this  section  (21 
of  the  bankrupt  act)  is  the  section 
under  wfiich  the  investigations  usu- 
ally take  place  about  the  property 
of  the  bankrupt,  particularly  in 
cases  where  there  is  any  suspicion 
that  there  has  been  any  attempt  to 
take  property  and  conceal  it  from 
creditors.  As  soon  as  a  receiver 
is  appointed,  if  he  has  any  such  sus- 
picion, he  gets  one  of  these  orders ; 

-the  bankrupt  is  brought  up  for  ex- 
amination; and  the  question  then 
is  what  property  he  has.     If  there 

-have  been  recent  transfers  of  prop- 
erty or  payments  of  money  on  the 
eve  of  bankruptcy,  that  is  a  sus- 
picious fact,  particularly  if  they 
have  been-  transferred  to  relatives 
and  connections.  All  such  trans- 
fers   become    material    subjects    of 


inquiry;  and  in  order  to  ascertain 
what  the  truth  is  about  them,  .the 
party  examining  the  bankrupt  is  not 
confined  to  a  mere  inquiry,  or  a 
mere  explanation  of  what  it  was 
transferred  for,  but  counsel  ha,ve  a 
right  to  inquire  into  all  the  sur- 
rounding circumstances  in  the  'case 
in  order  to  ascertain  what  the  truth 
is  in  that  respect. 

1*  In  re  Foerst,  93  Fed.  Rep.  190, 
,  1  Atii.  B.  R.  259. 

15  In  re  Tudor,  100  Fed.  Rep.  796, 
4  Am.  B.  R.  78;  In  re  Leslie,  119 
Fed.  Rep.  406,  9  Am.  B.  R.  561. 

"/re  re  Salkey,  No.  12253  Fed. 
Cas.,  6  Biss.  269;  In  re  McBrien, 
No.  8666  Fed.  Cas.,  3  Ben.  481. 

"/»  re  Horgan  (C.  C.  A.  2d 
Cir.),  98  Fed.  Rep.  414,  3  Am.  B.  R. 
253;  In  re  Craig,  No.  3323  Fed. 
Cas.,  4  N.  B.  R.  50;  In  re  Clark,  No. 
2805  Fed.  Cas.,  4  N.  B.  R.  237. 

18  7»  re  Bonesteel,  No.  1628  Fed. 
Cas.,  2  N.  B.  R.  440;  In  re  Brun- 
dage,  100  Fed.  Rep.  613,  4  Am.  B. 
R.  47. 

"  In  re  Craig,  No.  3322  Fed.  Cas., 
3  Ben.  353. 
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opposing  his  discharge.^"  He  may  be  required  to  furnish 
the  trustee  with  the  combination  to  his  safe.^^ 

When  he  seeks  to  be  discharged,  he  must  submit  himself, 
if  required,  to  be  examined,  with  a  view  to  show  whether 
he  has  made  a  full  and  fair  surrender  of  his  property  and 
statement  of  his  debts.  But  it  is  not  competent  for  the 
referee  to  summon  witnesses  who  may  know,  or  -be  suspected 
of  knowing,  facts  pertinent,  to  or  that  might  be  serviceable 
in  the  preparation  of  specifications  against  his  discharge.^^  In 
regard  to  such  facts,  a  creditor  is  left  to  establish  them  on 
the  trial  as  parties, do  in  ordinary  trials  at  law.  It  is  not  a 
sufficient  excuse  for  not  answering  a  question  put  to  the 
bankrupt  that  he  has  replied  to  it  at  a  former  examination 
held  at  the  instance  of  some  other  creditor  or  the  assignee.^^ 

On  the  other  hand,  a  bankrupt  can  not  be  examined  touch- 
ing matter  wholly  irrelevant  to  and  not  bearing  on  his  bank- 
ruptcy.?^ He  is  privileged  from  being  examined  in  respect 
to  property  which  has  been  acquired  since  the  adjudication 
in  bankruptcy  proceedings ;  ^*  and  also  with  reference  to 
property  which  he  does  not  own  or  have  kn  interest  in ;  ^' 
or  as  to  a  .statement  to  the  assessors  privileged  under  state 
statute.28 

§625.    Incriminating  evidence. 

The  bankrupt  can  not  be  compelled  to  answer  a  question 
the  answer  of  which  will  tend  to  incriminate,  him,^''  but  if 

'"In  re   Brandt,    No.    1812   Fed.  circumstances  of  an  assignment  for 

Cas.,  2  N.  B.  R.  21S ;  In  re  Price,  the  benefit  of  creditors  more  than  a 

91  Fed.  Rep.  635,  1  Am.  B.  R.  419;  year  prior  to  the  bankrupt  of  the 

In  re  Jacobs  &  Roth,  154  Fed.  Rep.  assignor    are    immaterial    and    im- 

988.     Whether  or  not  he  signed  a  proper,   unless  some  basis  therefor 

statement  on  the  strength  of  which  be  laid. 

he  obtained  property  from  one  of  ^*  In  re  Patterson,  No.  10815  Fed. 

his  creditors.  Cas.,  1   Ben.  508;  In  re  Levy,  No. 

21 7n  re  Hooks  Smelting  Co.,  138  8296  Fed.  Cas.,  1  Ben.  496. 

Fed.  Rep.  954,  IS  Am.  B.  R.  83.  ^5  /„    ^^    Van    Tuyl,    No.    16880 

22  In  re   Vogel,    No.    16984   Fed.  Fed.  Cas.,  1  N.  B.  R.  636. 

Cas.,  5  N.  B.  R.  393.  =«  In  re  Reid,  17  Am.  B,  R.  477. 

23 /m  re  Hayden,  96  Fed.   199,   1  27/^  ^^  Nachman,  114  Fed.  Rep.  , 

Am.  B.  R.  670.    Questions  as  to  the  995,  8  Am.  B.  R.  180;  United  Stat?s, 
• 
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the  court  is  convinced  that  the  answer  to  the  question  can 
not  by  any  possibility  incriminate  him  he  will  be  required  to 
answer  it.^*  The  witness  may  rely  on  that  portion  of  the 
fifth  amendment  of  the  Constitution  of  the  United  States 
which  declares  that  "no  person  .  .  .  shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against  himself."  ^^ 

The  bankruptcy  act  provides  that  "no '  testimony  given 
by  him  shali  be  : offered,  in  evidence  against  him  in  any 
criminal  proceeding."  *"  The  reason  for  the  rule  is  that 
this  provision  does  not  grant  him  the^  immunity  contem- 
plated by  section  5  of  the  Constitution.  It  can  have  no 
other  effect  than  to  protect  the  bankrupt  against  the  use  of 
his  testimony  in  any  prosecution  in  the  courts  of  the  United 
States.  It  would  be  no  answer  to  a  prosecution  which  might 
be  instituted  in  the  state  courts  which  are  not  created  by  acts 
of  Congress  and  which  prescribe  their  own  rules  of  proceed- 
ing independently  of  Congress.  A  bankrupt  can  not  refuse 
to  deliver  the  books  of  account  kept  by  him  to  his  trustee 

Goldstein,  132  Fed.  Rep.  789,  12  Am.  Ed.  1122,  12  Am.  B.  R.  132;  Matter 

B.  R.  7SS ;  In  re  Feldstein,  103  Fed.  of  Harris,  221  U.  S.  274. 

Rep.  269,  4  Am.  B..R.  32,1;  In  re  3»  B.  A.    1898,   Sec.   7a,  clause  9. 

Kanter,  .117  Fed.  Rep.  3S6,  9  Am.  See  Sec.  673,  post;  Inreliess,  134 

B.  R.  104;  In  re  Scott,  95  Fed.  Rep.  Fed.   Rep.   109,.  14  Am.   B.  R.   S£9, 

SIS,  1  Am.  B.  R.  49;  In  re  Shera,  136- Fed.  Rep.  988;  Burrell  v.  Mon- 

114  Fed.  Rep.  207,  7  Am.  B.  R.  552;  tana,  194  U.  S.  572,  48  L.  Ed.  1122, 

In  re  Walsh,  104  Fed.  Rep.  518,  4  12  Am.  B.  R.  132. 

Am.  B.  R.  693;  In  re  Franklin  Syn-  Evidence   of   a  trustee   in   barik- 

dicate,  114  Fed.  Rep.  205,  4  Am.  B.  ruptcy    that    he    found    the    goods 

R.  511 ;  In  re  Rosser,  96  Fed.  Rep.  claimed    to    be    concealed    without 

305,   2   Am.    B.    R.    755.     But    see  any   assistance   from   the  bankrupt 

Mackel  V.  Rochester  (C.  C.  A.  9th  and   that   the   bankrupt  had   never 

Cir.),  102  Fed.  Rep.  314,  4  Am.  B.  told  him  where  they  were  was  ad- 

R.    1 ;    Counselman    v.    Hitchcock,  missible   by   itself,   although  if  the 

142  N.  S.  562,  35  L.  Ed.  1110.  record    had    shown    that    specific 

28 /w  re  Hess,  136  Fed,  Rep.  988,  reference  was   being  made  to   the 

14  Am.  B.  R.  826,  s.  c.  134  Fed.  Rep.  trustee's  examination  of  the  bank- 

109,  14  Am.  B.  R.  559 ;  In  re  Levin,  rupt,  the  decision  might  have  been 

131  Fed.  Rep.  388,  11  Am.  B.  R.  382.  different.    Johnson  v.  United  States 

2»  Counselman  v.   Hitchcock,   142  (C.  C.  A.   1st  Cir.),  170  Fed.  Rep. 

U.  S.  562,  35  L.  Ed.  1110;  Burrell  581,  95  C.  C.  A.  661,  22  Am.  B.  R. 

v.  Montana,  194  U.  S.  572,  48  L.  359. 
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on  the  ground  that  the  matter  contained  therein  might 
tend  to  incriminate  him.*^  He  has  been  required  to  produce 
his  books  when  testimony  was  introduced  to  show  that  they 
disclose  nothing  of  an  incriminating  character/^  or  the  referee 
may  personally  examine  the  books  to  ascertain  whether  they 
contain  incriminating  matter.^* 

It  has  been  held  that  he  may  be  required  to  state  whether  he 
has  played  cards  or  faro  or  any  other  games  of  chance  with 
certain  persons  prior  to  the  proceedings  in  bankruptcy,  al- 
though the  answer  may  tend  to  degrade  him.^^  The  bank- 
rupt must  plead  his  privilege,  if  any  privilege  legally  exists, 
to  the  particular  questions  propounded.*^ 

The  alleged  bankrupt  can  not  be  required  to  submit  himself 
to  an  examination  before  trial  as  to  his  sanity,  where  insanity 
at  the  time  of  the  commission  of  the  alleged  act  of  bankruptcy 
is  in  question.*'^ 

§  626.    For  malice  or  curiosity. 

Where  an  examination  is  sought  or  carried  on  for  the  pur- 
pose of  gratifying  malice  or  mere  curiosity,  it  may  be  ar- 
rested.*^ 

§  627.    Upon  what  topics  witnesses  other  than  bankrupt  may 
be  examined— Immunity, 

When  a  witness  is  brought  before  the  referee  he  may  be 
examined  concerning  "the  acts,  conduct,  or  property  of  a 
bankrupt  whose  estate  is  in  the  process  of  administration."  *^* 

32  Matter  of  Harris,  221  U.  S.  se  Burrell  v.  Montana,  194  U.  S. 
274;  In  re  Sapiro,  92  Fed.  Rdp.  340,  572,  48  L.  Ed.  1122,  12  Am.  B.  R. 
1  Am.  B.  R.  296  But  see  United  132;  In  re  Mellen,  97  Fed.  Rep.  326, 
States  V.  Goldstein,   132  Fed.  Rep.  3  Am.  B.  R.  226. 

789,  12  Am.  B.  R.  7SS.  s'  In  re  Ward,   161  Fed.  7SS,  20 

33  In  re  Hess,  136  Fed.  Rep.  988,      Am.  B.  R.  482. 

14  Am.  B.  R.  826,  134  Fed.  Rep.  109,  ss  /„  yg   Salkey,   No.    122S2  Fed. 

14  Am.  B.  R.  559.  Cas.,  S  Biss.  486. 

8*  Matter    of   Harris,    221    U.    S.  ss*  b.  A.  1898,  Sec.  21o,  as  amend- 

274,  Matter  of  Hark  Bros.,  136  Fed.  ed  Feb.  5,  1903,  32  Stat,  at  L.  797. 

986,  14  Am.  B.  R.  624.  People's  Bank  v.  Brown  (C.  C.  A. 

35 /«  re  Richards,  No,  11769  Fed.  3d  Cir.),  112  Fed.  Rep..  652,  7  Am. 

Cas.,   4  Ben.   303.     But   see  In  re  B.  R.  475;  In  re  Carley,  106  Fed. 

Feldstein,  103  Fed.  Rep.  269,  4  Am.  Rep.  862,  5  Am.  B.  R.  554. 
B.  R.  321. 
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Such  witnesses  must  answer  all  questions  concerning  the 
act,  conduct,  or  property  of  the  bankrupt,  and  their  dealings 
with  him,  even  though  their  answers  may  furnish  evidence  to 
be  used  in  a  civil  case  brought,  or  to  be  brought,  on  behalf  of 
the  trustee.^®  In  respect  to  the  subject  prescribed  by  the 
statute  upon  which  he  may  be  examined,  the  parties  are 
entitled  to  a  full  discovery  and  disclosure  by  him.*^  Thus  a 
person  who  has  purchased  claims  against  a  bankrupt  may  be 
examined  in  respect  to  the  consideration  paid  therefor  and 
where  he  obtained  the  money.*^  A  president  may  be  re- 
quired to  give  the  consideration  of  a  judgment  obtained  by 
his  bank.*^ 

It  is  no  excuse  for  not  answering,  that  his  answer  would 
reveal  his  own  private  business  unnecessarily,  and  possibly 
to  his  prejudice  in  another  suit  then  pending.**  A  witness 
may  be  required  to  produce  books  of  account  and  other 
papers  relating  to  the  affairs  of  -the  bankrupt.*^  But  a  person 
is  not  required  to  answer  an  irrelevant  question  not  relating 
to  any  matter  of  fact  in  issue  where  the  answer  would  tend 
to  degrade  him,*®  or  produce  books  or  papers  not  relevant 
to  the  affairs  of  the  bankrupt.  *'' 

39 /w  re  Fay,  No.  4708  Fed.  Cas.,  Trask,  No.  14141  Fed.  Cas.,  7  Ben. 

3   Ben.  660;   In  re  Pioneer   Paper  60;  In  re  Lathrop,   No.  8106  Fed. 

Co.,  No.  11178  Fed.  Cas.,  7  N.  B.  Cas.,  4  N.  B.  R.  93. 

R.  250;   Garrison  v.  Markley,   No.  *2/m  re  Lathrop,   No.   8106  Fed. 

S2S6  Fed.  Cas.,  7  N.  B.  R.  246;  In  Cas.,  4  N.  B.  R.  93;  /m  re  Trask, 

re  Clifife,  3  Am.  B.  R.  257,  97  Fed.  No.   14141  Fed.  Cas.,  7  Ben.  60. 

Rep.    540.      President    of    company  *'^In  re  Pioneer  Paper  Co.,  No. 

sued  to  recover  assets  of  bankrupt  11178  Fed.  Cas.,  7  N.  B.  R.  250. 

may  be  compelled  to  produce  pri-  **/»   re   Trask,    No.    14141    Fed. 

vate  memorandum  book.     In  re  E.  Cas.,   7   Ben.   60;   In  re   Danforth, 

S.   Wheeler   &    Co.    (C.    C.   A.   2d  No.  3560  Fed.  Cas.,  1  Pa.  Law  J.  148. 

Cir.),  158  Fed.  Rep.  603,  C.  C.  A.  « /„   yg   pixen    &   Co.,   96   Fed. 

19  Am.   B.   R.   461;   In   re  United  Rep.  748,  2  Am.  B.  R.  822;  In  re 

States  Graphite  Co.,  159  Fed.  Rep.  Carley,   106  Fed.  Rep.  862,   5   Am. 

300,  20  Am.   B.   R.   280.      (Order  B.  R.  554. 

here  granted  for  the  production  of  *"/»    re    Lewis,    No.    8312    Fed. 

minute     book     of     a     corporation  Cas.,   4  Ben.   67. 

charged  with  an  alleged  fraud  with  *^  In  re  Carley,  106  Fed.  Rep.  862, 

the  bankrupt  estate.)  5   Am.   B.  R.   554;   In  re  Romine, 

*ij«    re    Stuyvesant    Bank,    No.  138  Fed.   Rep.  837,    14  Am.   B.   R. 

13582  Fed.  Cas.,  6  Ben.  33;  In  re  785. 
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.The  amendment  of  1903  provides  "that  the  wife  may  be 
examined  only  touching  business  transacted  by  her  and  to 
which  she  is  a  party,  and  to  determine  the  fact  whether  she 
has  transacted  or  been  a  party  to  any  business  of  the  bank- 
rupt." *« 

Although  a  witness  is  required  to  disclose  all  matters 
touching  the  trade,  property,  and  conduct  of  a  bankrupt,  he 
is  entitled  to  the  usual  privileges  and  exemptions  in  regard 
to  answering  questions.*^  The  question  of  privileged  com- 
munications most  frequently  arises  with  reference  to  at- 
torneys at  law.  A  person  who  claims  to  have  acted  as 
counsel  for  a,  bankrupt  can  not,  on  that  ground,  refuse  to  be 
sworn  as  a  witness.^" 

Where  an  attorney  claims  his  |}rivilege  the  court  should 
have  him  examined  as  to  the  circumstances  to  see  whether 
he  is  entitled  to  it.^^  The  privilege  can  not  be  interposed 
until  a  question  is  asked  which  invades  the  privilege.  The 
privilege  of  attorneys  extends  only  to  information  derived 
from  their  clients  as  such.  Information  derived  from  other 
persons,  or  sources,  although  derived  or  obtained  while  acting 
as  attorney,  is  not  privileged.®^  The  principle  of  the  rule 
does  not  apply  to  the  discovery  of  facts  within  the  knowledge 
of  the  attorney,  which  were  not  communicated  or  confided  to 
him  by  his  client,  although  he  became  acquainted  with  the 
facts  while  engaged  in  his  professional  duty  as  the  attorney 
of  the  client.®*    Thus  he  may  be  required  to  answer  questions 

*8  B.  A.  1898,  Sec.  20a,  as  amend-  7  Am.  B.  R.  47S ;  In  re  O'Donohoe, 

ed  Feb.  5,  1903,  32  Stat,  at  L.  797.  No.   1043S   Fed.   Cas.,  3   N.   B.  R. 

In  re  Foerst,  93  Fed.  Rep.  190,   1  24S;   7w   re   Bellis,   No.    1274   Fed. 

Am.  B.  R.  2S9;  In  re  Worrell,  12S  Cas.,    3    Ben.    386    (partial    report 

Fed.  Rep.  159,  10  Am.  B.  R.  744.  only),  3  N.  B.  R.  199;  In  re  As- 

*^In  re  Kreuger,  No.  7942  Fed.  pinwall,  No.  591  Fed.  Cas.,  7  Ben. 

Cas.,  2  Low.  182.  433 ;    Spenceley   v.    Schulenberg,   7 

50 /„    rg    Woodward,    No.    17999  East.  357. 

Fed.  Cas.,  4  Ben.  102.  Privilege  of  attorney  as  witness 

SI  People's  Bank  v.  Brown  (C.  C.  does  not  cover  facts  learned  from 

A.  3d  Cir.),  112  Fed.  Rep.  652,  SO  a   third    party.     In    re   Ruos,    159 

C.  C.  A.  411,  7  Am.  B.  R.  475.  Fed.  252,  20  Am.  B.  R.  281. 

62  People's    Bank   v.    Brown    (C.  ''''In  re  Ruos,   159  Fed.  252,  20 

C.  A.  3d  Cir.),  112  Fed,  Rep.  652,  Am.  B.  R.  281. 
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in  regard  to  the  facts  relating  to  a  conveyance  of  land  to  and  by 
him,^*  or  the  superintendence  of  an  auction  sale  of  a  stock  of 
goods  and  the  disposition  of  the  proceeds,®^  or  whether  he 
drew  or  directed  the  drawing  of  a  certain  deed,^®  or  a  certain 
declaration  of  trust  between  the  bankrupt  and  certain  persons 
named,  ^'^  or  whether  at  a  certain  date  the  witness  received  any 
checks  drawn  to  the  order  of  the  bankrupt  by  a  certain  named 
person,  and  what  disposition  was  made  of  such  checks  so  re- 
ceived, or  what  affairs  of  the  bankrupt  were  the  subject  of 
conversation  between  him  and  other  persons.^^ 

Where  a  witness  declines  to  testify  on  the  ground  of 
privileged  communication  it  is  for  the  court,  and  not  for  the 
witness,  to  determine  whether  the  communication  is  priv- 
ileged.®* For  this  purpose  the  witness  may  be  subjected  to 
such  questions  as  may  be  necessary  to  enable  the  court  to 
determine  the  question. 

A  person  other  than  the  bankrupt  can  not  be  compelled 
to  give  testimony  which  may  tend  to  incriminate  him.'^ 

§  628.    Contempt  proceedings  on  failure  to  answer.^° 

Where  one  properly  summoned  refuses  to  appear  for  exam- 
ination,*^ or  fails  to  produce  books,*  ^  or  refuses  to  answer  a 
question  when  ordered  to  do  so  by  the  referee,  the  matter 
may  also  be  brought  to  the  attention  of  the  judge  upon 
application  to  commit  for  contempt,*^  or  if  he  makes  an  un- 

«*/n  re  Bellis,  No.  1274  Fed.  Cas.,  "i/m  re  Sorkin,  166  Fed.  831,  20 

3  Ben;  386  (partial  report  only),  3  Am.  B.  R.  637   (bankrupt). 

N.  B.  R.  199.  «2  /„  yg  Alper,   162  Fed.  207,   19 

55 /»   re    O'Donohue,    No.    1043S  Am.  B.  R.  612;  In  re  Sorkin,   166 

Fed,  Cas.,  3  N.  B.  R.  245.  Fed.  831,  20  Am.   B.  R.  ^637. 

58 /»^   re    O'Donohue,    No.    10435  es  b.  A.  1898,  Sec.  41n  and  6;  In 

Fed.  Cas.,  3  N.  B.  R.  245.  re  Romine,   138  Fed.  Rep.  837,   14 

'5''/m  re  Aspinwall,  No.  591  Fed.  Am.    B.    R.    785.      Suppression    of 

Cas.,  7  Ben.  433.  depositions   is   not   the    remedy   in 

5*  People's   Bank   v.    Brown,    112  bankruptcy  for  the  refusal  to   tes- 

Fed.  Rep.  652,  7  Am.  B.  R.  475.  tify.     H.  Scherer  &  Co.  v.  Everest 

59 /«  re  Smith,  112  Fed.  Rep.  509,  (C.  C.  A.  8th  Cir.),  168  Fed.  Rep. 

7  Am.  B.  R.  213.  822,  94  C.  C.  A.  346;  Ex  parte  Bick, 

e"  As    to    contempt,    see    further  155    Fed.    908,    19   Am.    B.    R.    68. 

Sec.  669,  et  seq.  Here  the  bankrupt  said  he  had  only 
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satisfactory  answer  which  js  untrue,  as  that  "he  does  not  re- 
member," or  "is  unable  to  tell,"""  or  answers  evasively"''  the 
court  may  commit  him  for  contempt. 

In  England  it  has  been  held  that  a  bankrupt  may  be  com- 
mitted by  the  court  for  answers  upon  his  examination,  which 
on  the  whole  are  unsatisfactory,  and  which  do  not  really  and 
truly  impart  information,  which  the  bankrupt  must  possess; 
as  where  his  answers  are  so  clearly  of  an  improbable  character 
that  they  can  not  be  believed."^ 

The  duty  of  the  bankrupt  when  examined  under  the  act 
involves  the  duty  of  answering  truthfully  and  as  intelligently, 
connectedly,  and  fully  as  his  mental  equipment  will  permit.™ 
In  one  case  ''^  bankrupts  were  committed  for  contempt  be- 
cause they  refused  to  account  for  more  than  twenty 
thousand  dollars'  worth  of  property  which  had  been  traced 


$1.50  in  his  pockets  and  later  pro- 
duced $100.00  in  money.  This  was 
held  to  be  a  contempt.  Re  Gor- 
don, 167  Fed.  Rep.  239,  21  Am.  B. 
R.  290;  Re  Schulman,  167  Fed.  237, 
21  Am.  B.  R.  288. 

8"  In  re  Gitkin,  164  Fed.  Rep.  71, 
21   Am.   B.  R.   113. 

"£;tr  parte  Bick,  ISS  Fed.  Rep. 
908,  19  Am.  B.  R.  68  (evasive  an- 
svfers)  ;  In  re  Singer,  174  Fed.  Rep. 
208,  23  Am.  B.  R.  28. 

Where  the  bankrupt  by  ansvifers 
of  "I  don't  remember  and  "What 
do  you  mean?"  given  in  response 
to  questions  as  to  matters  with  which 
he  must  have  been  familiar,  in  effect 
refuses  to  disclose  all  information 
which  would  enable  the  trustee  to 
follow  his  property,  an  order  ad- 
judging him  in  contempt  of  court 
for  refusing  to  answer  questions 
and  for  concealing  from  his  cred- 
itors all  material  facts  as  to  his 
property  was  proper.  It  is  imma- 
terial that  he  was  adjudged  in  con- 
tempt before  the  conclusion  of  his 
direct  testimony,  and  before  he  was 


.cross-examined.  In  re  Schulman 
(C.  C.  A.  2d  Cir.),  177  Fed.  Rep. 
191,  101  C.  C.  A.  361. 

es  Ex  parte  Lord,  16  Mees  &  W. 
462;  In  re  Bradbury,  11  Jur.  189, 
14  C.  B.  IS;  In  re  Taylor,  8  Ves. 
328;  Ex  parte  Nowlan,  6  Durn.  & 
East,  58,  6  T.  R.  118.  As  to  power 
of  the  English  rule  upon  American 
cases,  see  In  re  Mooney,  No.  9748 
Fed.  Cas.  14  Blatcli.  204. 

''"  Professed  ignorance  of  details 
of  which  the  bankrupts  must  have 
been  cognizant  is  a  good  ground 
for  contempt  proceedings.  In  re 
Magen,  179  Fed.  572,  24  Am.  B.  R. 
63. 

^i/n  re  Salkey,  No.  12253  Fed. 
Cas.,  6  Biss.  269,  affirmed  on  peti- 
tion for  habeas  corpus  to  discharge 
the  prisoners.  No.  12254  Fed.  Gas., 
6  Biss.  280. 

Consult  also  In  re  How.  No.  6747 
Fed.  Cas.,  18  N.  B.  R.  565;  In  re 
Dresser,  No.  4077  Fed.  Cas.,  3  N. 
B.  R.  557;  In  re  Mooney,  No.  9748 
Fed.  Cas.,  14  Blatch.  204. 
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into  their  possession.  Where  a  bankrupt  withdraws  from 
the  office  of  the  referee  before  the  completion  of  his  examina- 
tion, he  may  be  punished  for  contempt.''^  It  has  been  held 
that  a  state  court  has  no  jurisdiction  to  punish  a  party  for 
perjury  committed  in  the  course  of  an  examination  before  a 
referee. ''** 

§  629.    When  testimony  may  be  used  in  subsequent  proceed- 
ings. 

Testimony  taken  upon  the  examination  of  the  bankrupt  is 
taken  in  the  whole  pending  proceeding  and  may  be  intro- 
duced and  read  upon  the  hearing  of  a  petition  for  a  dis- 
charge,''* and  the  books .  of  the  bankrupt  may  be  properly 
used  to  assist  in  the  prosecution  of  the  bankrupt  in  the 
state  court.''* 

Parties  in  interest  are  entitled  to  examine  the  testimony  of 
a  bankrupt  and  to  buy  a  copy  of  it.''^ 

The  testimony  of  officers  of  a  bankrupt  corporation  has 
been  admitted  in  a  subsequent  proceeding  by  the  trustee,  to 

'2  In   re  Vogel,   No.    16984   Fed.  onistic,  and  that  he  intends  to  bring 

Cas.,  5  N.  B.  R.  393.  suit  against   such  petitioner  to   re- 

72  *  State  V.   Pike,   IS   N.   H.   83.  .cover    preferences    given    him    by 

Consult  Commonwealth  v.  Walker,  the  bankrupts,  and  therefore  a  dis- 

108  Mass.  309.  closure    of    the    testimony    of    the 

'3/m    re    Wilcox    (C.    C.    A.    2d  bankrupts,  who   are   hostile   to  the 

Cir.),  109  Fed.  Rep.  628,  6  Am.  -B.  interests  of  the  bankrupt  estate,  may 

R.   362;   In  re  Wiesen   Bros.,    135  result  prejudicially  to  the  creditors. 

Fed.  Rep.  442,   14  Am.  B.  R.  347 ;  •  This    contention,    however,    is    not 

In-  re  Alphin  &  Lake   Cotton  Co.,  maintainable,  in  view  of  the  abso- 

131   Fed*  Rep.  824,   12  Am.   B.  R.  lute  right  which  a  party  in  interest 

653;   In  re   Cooke,   109  Fed.   Rep.  has  to  examine  a  bankrupt,  and  the 

631,  S  Am.  B.  R.  434;  In  re  Bard,  right  which  he  has  to  be  informed 

108  Fed.  Rep.  208,  5  Am.  B.  R.  810.  concerning  the .  estate  by  the  trus- 

7*7)1  re  Tracy  &   Co.,    177   Fed.  tee  or  referee.     An  order  may  be 

Rep.  532,  24  Am.  B.  R.  539.  entered  directing  the  trustee  to  file 

'^/»  re  Samuelsohn,  174  Fed.  the  testimony  with  the  referee,  and 
Rep.  911,  23  Am.  B.  R.  538,  Judge  that  the  petitioner  herein,  or  his 
Hazel  said :  "It  is  urged  in  oppo-  attorneys,  may  be  allowed  an  in- 
sition  to  permitting  the  petitioner  spection  of  the  same,  and  upon  pay- 
to  examine  the  testimony  of  the  ment  of  the  usual  fees  may  receive 
bankrupts  that  the  interest  of  the  a  copy  thereof." 
petitioner  and  the,  trusts  are  antag- 
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require  them  to  surrender  money  or  property  of  the  estate 
alleged  to  be  under  their  control.''®  But  the'  testimony  of 
persons  other  than  the  bankrupt  is  not  admissible  in  subse- 
quent proceedings  or  upon  the  hearing  of  a  petition  for  a 
discharge.!''^  Where  a  claimant  was  not  in  fact  a  party  and 
could  not  exercise  the  right  of  cross-examination  at  the  time 
the  witnesses  were  examined,  the  witnesses,  including  the 
bankrupt,  must  be  recalled  unless  the  party  consents  to  the 
use  of  the  testimony  as  it  appears  in  the  proceedings.''® 

So  it  appears  that  testimony  taken  in  one  proceeding  can 
not  be  used  as  evidence  in  another  proceeding  except  by  the 
consent  of  parties.^"  Evidence  taken  before  a  referee  in 
bankruptcy  may  be  used  in  civil  suits  pending  in  either  state 
or  federal  courts  for  the  purpose  of  impeaching  a  witness,®^ 
either  the  bankrupt  ®^  or  an  adverse  claimant.*^ 


'■s  In  re  Alphin  &  Lake  Cotton 
Co.,  131  Fid.  Rep.  824,  12  Am.  B. 
R.  653. 

'T/n  re  Wiesen  Bros.,  135  Fed. 
Rep.  442,  14  Am.  B.  R.  347;  In  re 
Alphin  &  Lake  Cotton  Co.,  131 
Fed.  Rep.  824,  12  Am.  B.  R.  653; 
In  re  Goodhile,  131  Fed.  Rep.  782, 
12  Am.  B.  R.  380. 

In  re  Wilcox,  109  Fed.  Rep.  628, 
6  Am.  B.  R.  366,  the  circuit  court 
■  of  appeals  of  the  second  circuit 
said :  "The  testimony  of  third  per- 
sons upon  these  roving  attempts  at 
discovery  is  not  directed  to  a  de- 
fined issue,  and  therefore  the  rules 
of  evidence  are  not  carefully  ap- 
plied, and  testimony  is  liable  to  be 
given  which  is  not  carefully  guard- 
ed and  may  be  unconsciously  de- 
rived from  hearsay.  Inasmuch  as 
no  issue  has  been  framed,  the  bank- 
rupt or  his  counsel  can  not  always 
perceive  the  inferences  which  may 
be  drawn  from  the  testimony,  and 
therefore  will  not  produce  rebut- 
ting facts.  The  danger  in  using 
the  information  which  has  thus 
been  gathered  in  one  of  these  'fish- 


ing excursions,'  as  testimony  upon 
which  a  court  can  rely  in  an  issue 
between  the  bankrupt  and  his  cred- 
itors, is  such  as  to  render  its  ad- 
mission inexpedient.-  It  is  liable  to 
produce  an  injustice,  and  the  tes- 
timony may,  therefore,  be  regarded 
as   inadmissible." 

'8/tc  re  Keller,  109  Fed.  Rep. 
118.  6  Am.  B.  R.  334.  Evidence 
taken  on  examination  of  the  bank- 
rupt and  other  witnesses  without 
notice  that  it  would  be  used  against 
the  claimant  can  not  be  used  aaginst 
him.  In  re  Hersey,  171  Fed.  Rep. 
1004,  22  Am.   B.  R.  856,  860,'  863. 

8"  In  re  Rosenberg,  116  Fed.  Rep. 
402,  8  Am.  B.  R.  624. 

81  Knowlton  v.  Mosely,  105  Mass. 
136. 

82  The  examination  of  the  bank- 
rupt is  admissible  not  as  against 
the  preferred  creditor,  but  only  to 
impeach  the  bankrupt  in  the  action 
to  set  aside  the  preference.  Con- 
gleton  V.  Schreihofer,  —  N.  J.  Chan. 
1903,  54  A.  144. 

8'  Congleton  v.  Schreihofer,  — 
N.  J.  Chan.  1903.  54  A.  144. 
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SEC.  SEC. 

630.  Who  is  a  bankrupt,  641.     Habeas  corpus. 

631.  Duty   to  attend   meetings.  642.     Extradition   of   bankrupts.     , 

632.  Duty  to  comply  with  the  oirders  of        643.     Proceedings  to   renyDve   a  bankrupt 

the   court.  _  from  one  district  to  another. 

633.  ■  Duty  with  respect  to  claims  against       644.     Proceedings  before  a  United  States 
J  his  estate,  commissioner. 

634.  Duty  to  execute  papers.  645.     An  indictment  as  evidence. 

635.  Duty  to   prepare  a  schedule  of  his       646.     Proceedings   before    the   judge    for 

debts  and  assets.  an  order  of  removal. 

636.  'Duty  to  submit  to  an  examination.  647.     The    order    of    court    granting    or 

637.  When  a  bankrupt  may  be  arrested.  refusing  a  warrant, 

638.  N  e  exeat.  648.     Abatement   of   bankruptcy'  proceed- 

639.  Protection  from  arrest.  ings. 

640.  Proceedings   to   release   a   bankrupt  - 

from   imprisonment. 

§  630.    Who  is  a  bankrupt. 

The  word  ''bankrupt"  as  used  in  the  bankrupt  act  is  de- 
fined to  "include  a  person  against  whom  an  involuntary  peti- 
tion or  an  application  to  set  a  composition  aside  or  to  revoke 
a  discharge  has  been  filed,  or.  who  has  filed  a  voluntary  pe- 
tition, or  who  has  been  adjudged  a  bankrupt."  ^ 

§  631.    Duty  to  attend  meetings. 

The  bankrupt  must  attend  the  first  meeting  of  his  cred- 
itors, if  directed  by  the  court,  or  a  judge  thereof,  to  do  so.^ 
■But  he  is  not  required  to  attend  the  first  or  any  subsequent 
meeting  *  of  his  creditors  unless  specially  ordered  to  do  so. 
And  in  no  case  can  he  be  required  to  attend  such  meeting 
at  a  place  more  than  one  hundred  and  fifty  miles  distant  from 
his  home  or  principal  place  of  business.*  The  bankrupt  is 
entitled    to    his   actual    expenses    from    the    estate    when    re- 

1  B.  A.  1898,  Sec.   1,  clause  4.      *  ^  See  In  re  Dumahaut,  No.  4124 

2B.  A.  1898,  Sec.  7,  clause  1;  In  Fed.  Cas.,  IS  Blatch.  20. 

re  Eagles,  99  F.  695,  3  Am.  B.  R.  *  B.    A.    1898,    Sec.    7     (proviso 

733.  clause). 
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quired  to  attend  at  any  place  other  than  the  city,  town,  or 
village  of  his  residence.^  But  he  can  not  be  allowed  illegiti- 
mate expenses,  for  gambling  and  traveling  expenses.® 

It  is  the  duty  of  the  bankrupt  to  attend  the  hearing  upon 
his  application  for  a  discharge,  if  filed,  without  an  order  of 
court,  or  service  of  notice,  or  process.'^  He  can  not  object 
to  attending  on  account  of  the  distance,  where  the  hearing 
is  at  the  regular  place  of  holding  court. 

§  632.    Duty  to  comply  with  the  orders  of  the  court.* 

It  is  expressly  made  the  duty  of  the  bankrupt  to  comply 
with  all  lawful  orders  of  the  court.^  The  courts  of  bank- 
ruptcy are  empowered  to  enforce  obedience  by  bankrupts  tc 
such  orders  by  fine  or  imprisonment  or  by  fine  and  imprison- 
ment. =• 

An  order  of  court  "does  not  mean  a  written  order  always, 
but  only  an  exercise  of  authority  constituting  a  require- 
ment." ^°  Where  an  order  has  actually  been  made  by  the 
court,  including  a  referee,  ^^  it  is  binding  upon  the  bankrupt 
until  it  is  set  aside  or  reversed,  even  though  the  court  making 
it  is  without  jurisdiction.^^  It  is  not  for  the  bankrupt  to 
decide  whether  the  order  is  lawful  or  not,  and  then  act 
according  to  his  own  decision,^^  or  under  the  advice  of 
counsel.-'*      Where    a   bankrupt   has    used    due    diligence   to 

5B.    A.    1898,    Sec.    7     (proviso  "  B.  A.  1898,  Sec.  1,  clause  7,  and 

clause).  Sec.   41. 

5  In  re  Tudor,  100  Fed.  Rep.  796,  "  Wagner  v    tjnited  States,    (C. 

4  Am.  B.  R.  78;  In  re  Wilson,  116  C.  A.  6th  Cir.),  104  Fed.  Rep.  133,  4 

Fed.  Rep.  419,  8  Am.  B.  R.  612.  Am.  B.  R.  S96;  Worden  v.  Searles, 

'B.  A.  1898,  Sec.  7,  clause  1;  In  121  U.  S.  14,  30  L.  Ed.  853;  In  re 

re  Shanker,   138  Fed.  Rep.  862,   IS  Eaton,  51  Fed.  Rep.  804. 

Am.  B.  R.  109.  i3  gee  Atlantic  Giant  Powder  Co. 

*As  to  proceedings  in  contempt  v.  Dittman  Co.,  9  Fed.  Rep.  317. 

for  disobedience,  see  post,  Sec.  675.  ^*  Burr  v.  Kimbark,  29  Fed.  Rep. 

.8  B.    A.    1898,    Sec.    7,    clause    2.  432 ;  United   States  v.  Memphis,  etc., 

Compare  R.  S.  Sec.  5104.  R.  R.  Co.,  6  Fed.   Rep.  238 ;  Goodyear 

SB.    A.    1898,   Sec.   2,   clause    13.  *v.    Muller,    No.   5577   Fed.   Cas.,   5 

See  Contempt,  Chap.  XXXIV.  Blatch.    429;    Ulman   v.   Ritter,   72 

10  Bridges  v.  Sheldon,  7  Fed.  Rep.  Fed.  Rep.  1000 ;  Societe  v.  Western 

45.  Distilling  Co.,  42  Fed.  Rep.  96. 
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comply  with  an  order  of  court  he  is  not  guilty  of  contempt.^^ 
He  will  not  be  punished  for  contempt  for  refusing  to  turn 
over  property  to  his  trustee  if  he  shows  that  the  property  is 
not  in  his  possession  or  under  his  control.  ^^ 
.  A  person  is  subject  to  the  orders  of  a  court  of  bankruptcy 
whenever  he  has  been  duly  served  with  process  or  a  legal 
notice,  or  whenever  he  has  voluntarily  submitted  himself  to 
the  jurisdiction  of  the  bankiiiptcy  court.  This  he  may  do 
by  filing  a  petition,^''  or  by  proving-  a  debt,^®  or  by  entering 
a  voluntary  appearance.  ^^ 

The  statute  expressly  authorizes  a  court  of  bankruptcy  to 
make  the  order  adjudging  a  person  to  be  a  bankrupt;^"  to 
direct  him  to  attend  meetings  of  creditors  ^^  and  to  examine 
claims, ^^  to  execute  papers,^^  or  order  him  to  be  arrested  and 
kept  in  custody,^*  or  to  appear  for  examination ;  ^'  and  gen- 
erally to  make  such  orders,  issue  such  process,  and  enter  such 
judgments  in  addition  to  those  specifically  provided  for  as 
may  be  necessary  for  the  enforcement  of  the  provisions  of 
the  act.  2" 

Thus  the  court  may  order  a  bankrupt  to  deliver  to  the 
trustee  money  or  other  property,  which  is  •  properly  a  part 
of  his  assets  and  apparently  in  his  possession.  ^^  But  such 
order  should  not  direct  a  commitment  in  case  of  failure  to 
comply  with  it  without  giving  t^jie  defendant  a  day  in  court 

13  In  re  Carpenter,  No.  2427  Fed.  No.  78S1  Fed.  Cas.,  10  Blatch.  SIS. 

Cas.,  1  N.  B.  R.  299.  20  3.  A.  1898,  Sec.  2,  clause  1. 

le  Boyd   v.   Glucklich    (C.    C.   A.  21  B.  A.  1898,  Sec.  7,  clause  1. 

8th  Cir.),  116  Fed.  Rep.  131,  8  Am.  ^^B.  A.  1898,  Sec.  7  (next  to  last 

B.  R.  393 ;  Ex  pg,rte  Comingor  (G.  clause) .                       '                      ' 

£.  A.  6th  Cir.),  107  Fed.  Rep.  898,  23  b.  A.  1898,  Sec.  7,  clause  4. 

S  Am.  B.  R.  537,  affirm'ed,  184  U.  S.  2*3.  A.  1898,  Sec.  9. 

18,  46  L.  Ed.  413,  7  Am.  B.  R.  421 ;  25  b.   A.    1898,   Sec.   7,   clause  9, 

In  re  Cole  (C.  C.  A.  1st  Cir.),  144  and  Sec.  21a!. 

Fed.  Rep.  392,  16  Am.  B.  R.  302.  25  b.  A.  1898,  Sec.  2,  clause  IS. 

IT  1»  »-e  Harris,  3  N.  Y.  Leg.  Obs.  a'' Schweer  v.   Brown    (C.   C.  A. 

1S2.  ■  8th    Cir.),    130   Fed.    Rep.    329,    12 

18 /»  re  Kyler,  No.  79S6  Fed.  Cas.,  Am.  B.  R.  178;  In  re  Rosser  (C.  C. 

2  Ben.  414.  A.  8th  Cir.),  101  Fed.  Rep!  S62,  4 

!»/»  re  Ulrick,   No.    14327  Fed.  Am.  B.  R.  153 ;  Ripon  Knitting  Wks. 

Cas.,   3  Ben.   355 ;   /»  re  Kirtland,  v.   Schreiber,   101  Fed.  Rep.  810,  4 
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with  reference  to  that  part  of  the  order. ^^  The  different 
lawful  orders  which  a  court  of  bankruptcy  may  make  with 
reference  to  the  bankrupt  are  much  too  numerous  to  be  col- 
lated at  this  point,  even  if  it  were  possible  to  do  so.  When 
such  an  order  is  made  it  is  the  duty  of  the  bankrupt  to  com- 
ply with  its  terms. 

§  633.    Duty  with  respect  to  claims  against  his  estate. 

It  is  made  the  duty  of  the  bankrupt  to  examine  the  cor- 
rectness of  all  proofs  of  claims  filed  against  his  estate.^®  But 
he  can  not  be  required  to  examine  them  except  when  pre- 
sented to  him,  unless  ordered  by  the  court,  or  a  judge  thereof, 
for  cause  shown.  ^^  In  case  any  person  has  to  his  knowledge 
proved  a  false  claim  against  his  estate  it  is  his  duty  to  dis- 
close that  fact  immediately  to  his  trustee.^^  In  fact,  it  is  his 
duty  immediately  to  inform  his  .trustee  of  any  attempt,  by  his 
creditors  or  other  persons,  to  evade  the  provisions  of  the 
act,  coming  to  his  knowledge.^^ 

§  634.    Duty  to  execute  papers. 

It  is  the  duty  of  the  bankrupt  to  execute  and  deliver  such 
papers  as  may  be  ordered  by  the  court.  ^^ 

Under  this  provision  the  court  may  order  the  bankrupt 
to  execute  and  deliver  to  the  trustee  the  proper  papers,  to  en- 
able him  to  prosecute  or  defend  suits  pending  in  the  state 

Am.   B.  R.  299:  In  re  Schlesinger  302;  In  re  Davison,  143  Fed.  Rep: 

(C.  C.  A.  2d  Cir.),  102  Fed.  Rep.  673,  16  Am.  B.  R.  337;  In  re  Hersh- 

117,  4  Am.  B.  R.  361;  In  re  Wil-  kowitz,  136  Fed,  Rep.  950,  14  Am. 

son,   116  Fed.  Rep.  419,  8  Am.   B.  B.  R.  86. 

R.  612;  In  re  Greenberg,  106  Fed.  ^^  B.  A.  1898,  Sec.  7,  clause  3. 

Rep.  496,  5  Am.   B.  R.  840;  In  re  s^B.  A.  1898,  Sec.  7  (last  clause 

Purvine    (C.    C.    A.    5th    Cir.),   96  but  one). 

Fed.  Rep.   192,  2  Am.  B.  R.  787;  "  b.  A.  1898,  Sec.  7,  clause  7;  In 

In  re  Felson,  124  Fed.  Rep.  288,  10  re  Ankeny,   100   Fed.   Rep.   614,   4 

Am.  B.  R.  716;  In  re  Miller,  105  Am.  b;  R.  72. 

Fed.  57,  S  Am.  B.  R.  184.  '^  B.  A.  1898,  Sec.  7,  clause  6. 

28 /m  re  Cole  (C.  C.  A.  1st  Cir.),  33  b.   A.    1898,    Sec.   7,   clause  4. 

144  Fed.  Rep.  392,  16  Am.  B.  R.  Compare  R.  S.  Sec.  5051. 
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courts,  in  his  own  name  in  the  same  manner  and  with  the  like 
effect  as  they  might  have  been  prosecuted  or  defended  by  the 
bankrupt,**  or  may  order  him  on  summary  proceedings  to  sign 
an  application  for  transfer  of  a  liquor  license  sold  by  the 
trustee.*^ 

As  the  bankrupt  statute  has  no  extra-territorial  effect,  real 
estate  situated  in  a  foreign  country  does  not  vest  in  the 
trustee  by  virtue  of  the  act.*"  It  is  therefore  made  the  duty 
of  the  bankrupt  to  execute  to  his  trustee  transfers  of  all  of 
his  property  in  foreign  countries.*'^ 

§  635.    Duty  to  prepare  a  schedule  of  his  debts  and  assets. 

For  the  purpose  of  advising  the  court,  its  officers  and 
persons  interested  in  his  estate,  the  bankrupt  is  required  to 
file  a  statement  of  his  financial  condition.** 

The  act  makes  it  his  duty  to  "prepare,  make  oath  to,  and 
file  ^n  court  within  ten  days,  unless  further  time  is  granted,  after 
the  adjudication,  if  an  involuntary  bankrupt,  and  with  the  pe- 
tition if  a  voluntary  bankrupt,  a  schedule  of  his  property,  show- 
ing the  amount  and  kirld  of  property,  the  location  thereof,  its 
money  value  in  detail,  and  a  list  of  his  creditors,  showing  their 
residences,  if  known,  if  unknown,  that  fact  to  be  stated,  the 
amounts  due  each  of  them,  the  consideration  thereof,  the 
security  held  by  them,  if  any,  and  a  claim  for  such  exempt 
tions  as  he  may  be  entitled  to,  all  in  triplicate,  one  copy  of 
each  for  the  clerk,  one  for  the  referee,  and  one  for  the 
trustee.*" 

A  neglect  to  file  schedules  may  be  punished  by  fine  and 
imprisonment  on  summary  proceedings.*®    An  order  to  show 

3*  See  In  re  Clark,  No.  2798  Fed.  593 ;    Barnett   v.   Poole,   23  Texas, 

Cas.,  4  Ben.  88;   Clark  v.  Binnin-  517. 

ger,  39  How.  Prac.  363 ;  Samson  v.  "  B.  A.  ,1898,  Sec.  7,  clause  S.  See 

Burton,  No.  1228S  Fed.  Cas.,  S  Ben.  Sec.  373,  ante. 

325  38  See  Sec.  173,  ante;  B.  A.  1898, 

3V«  re  Wiesel,  173  Fed.  Rep.  f^o' j^.f "''  ^^  ^"  ^"'-  '^^  '° 
718,  23  Km.  B.  R.  59.                   .  ^7,  g.^^y,  21  Am.  B.  R.  364. 

■■•sSee  Sec.  373,  ante;  Oakey  v.  39 /„   ^^    Schulman   &   Goldstein, 

Bennett,    11    How.    33,    13   L.    Ed.  164  Fed.  440,  20  Am.  B.  R.  707. 
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cause  why  a  bankrupt  should  not  be  compelled  to  file  his 
schedules  may  be  granted  without  notice  to  him.  The  order 
itself  is  notice  and  per  se  gives  him  his  day  in  court.*" 

The  requisites  of  a  schedule  aix  further  considered  in  con- 
nection with  the  proceedings  in  voluntary  and  involuntary 
bankruptcy.*^ 

§  636.    Dvity  to  submit  to  an  examination. 

It  is  made  the  duty  of  the  bankrupt,  when  present  at  the 
first  meeting  of  his  creditors,  and  at  such  other  times  as  the 
court  shall  order,  to  submit  to  an  examination  concerning 
the  conducting  of  his  business,  the  cause  of  his  bankruptcy, 
his  dealings  with  his  creditors  and  other  persons,  the  amount, 
kind  and  whereabouts  of  his  property,  and,  in  addition,  all 
matters  which"  may  affect  the  administration  and  settlement 
of  his  estate ;  but  no  testimony  given  by  him  shall  be  offered 
in  evidence  against  him  in  any  criminal  proceeding.*^  This 
subject  is  further  considered  in  another  place.** 

§  637.    When  a  bankrupt  may  be  arrested. 

A  bankrupt  may  be  arrested  upon  a  criminal  process  issued 
from  a  court  of  bankruptcy,  or  other  court  of  the  United 
States,  or  a  state  court. 

His  exemption  is  limited  to  arrests  on  civil  process.** 
Power  is  expressly  conferred  upon  the  courts  of  bank- 
ruptcy,*' and  the  circuit  courts,*®  to  arraign,  try,  and  pun- 
ish bankrupts  for  violations  of  the  bankrupt  statute.  There 
is  no  limitation  or  restriction ,  upon  state  courts  with  respect 
to  arrests  or  punishment  of  bankrupts  convicted  of  crimes 
or  misdemeanors  under  the  state  laws.*'' 

^  In   re   Schulman   &   Goldstein,  As    to    offenses,    see    post.    Sec. 

164  Fed.   Rep.  440,  20  Am.   B.  R.  649,  et  seq. 

7Q7;  In  re  Brady,  21  Am.  B.  R.  364.  "  B.  A.  1898,  Sec."  9. 

*i  Chap.    XII.      See    also    In    re  *=  B.  A.  1898,  Sec.  2,  clause  4,  and 

Soper,  1  Am.  B.  R.  193 ;  Gen.  Ords.  Sec.  29. 

V.   and.  IX.  ^'B.  A.  1898,  Sec.  23c. 

*2  B.  A.  1893,  Sec.  7,  clause  9.  "  See  Stockwell  v.  Silloway,  IDS 

*^  See  Examination  of  the  Bank-  Mass.  517. 
rupt,   Chap.  XXXI,  ante. 
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A  bankrupt  may  be  arrested  upon  civil  process,  either 
mesne  or  final,  in  three  classes  of  cases. 

-First:  For  Contempt. — A  bankrupt  may  be  arrested 
upon  civil  process,  when  issued  from  a  court  of  bankruptcy, 
for  contempt  or  disobedience  of  its  lawful  orders.**  This 
includes  contempt  committed  before  a  referee  and  the  dis- 
obedience of  a  lawful  order,  process,  or  writ  of  a  referee.*^ 
The  power  to  enforc€  obedience  by  bankrupts  to  all  lawful 
orders,  by  fine  or  imprisonment,  or  by  fine  and  imprisonment, 
is  expressly  conferred  upon  courts  of  bankruptcy.^"  Thus, 
the  bankrupt  is  brought,  at  all  times,  within  the  control  and 
disposition  of  the  court. 

Second  :  Upon  a  Debt  not  Released  by  a  Discharge. — 
A  bankrupt  may  be  arrested  upon  civil  process,  issued  from  a 
state  court  having  jurisdiction,  and  served  within  such  state, 
upon  a  debt  or  claim  from  which  his .  discharge  in  bankruptcy 
■  would  not  be  a  release,  and  in  such  case  he  is  exempt  from 
such  arrest  when  in  attendance  upon  a  court  of  bankruptcy 
or  engaged  in  the  performance  of  a  duty  imposed  by  the 
act.^^.  Such  arrests  can  be  made  only  in  states  where  such 
proceedings  are  authorized  by  the  state  law. 

In  order  that  a  bankrupt-  may  be  arrested  on  civil  process 
issued  by  a  state  court,  iirst,  it  must  be  served  within  the 
state  in  which  the  court  issuing  is  held;  and,  second,  the 
suit  must  be  founded  upon  a  debt  or  claim  from  which  a 
discharge  in  bankruptcy  will  not  release  him.  The  statute 
provides  ®^  that  "a  discharge  in  bankruptcy  shall  release  a 

«  B.  A.  1898,  Sec.  9a.  ^o  B.  A.   1898,   Sec.  2,  clauses  13 

See  further  Sec.  67S,  et  seq.  a"<i  16. 

51  B.  A.  1898,  Sec.  9a;  In  re  Mar- 
cus  (C.   C.  A.   1st  Cir.),   lOS   Fed. 

„T    „  ,     „         ,  „       J  ■     J  Rep-  907,  S  Am.  B.  R.  36S. 

Its     equals     court  s     and  is  de-  a     /.     j  1 4.        1        j  t,     ^i      j- 

-     ,        „  ,  r  ,      ,  As  to  debts  released  by  the  dis- 

fined  to     mean  the  court  of  bank-  ^j^^^^^^  ^^^  ^^^^^  g^^   ggg^  ^^  ^^^ 

ruptcy  in  which  the  proceedmgs  sa  B.  A.  1898,  Sec.  17.  What 
are  pending,  and  may  include  the  debts  are  not  discharged  are  fur- 
referee."  B.  A.  1898,  Sec.  1,  clause  ther  considered  in  another  place. 
7.  See  Sec.  699,  et  seq.,  post. 


«B.  A.  1898,  Sec.  41o,  and  Sec. 
2,  clause  16. 
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bankrupt  from  all  his  provable  debts,^*  except  such  as,  first, 
are  due  as  a  tax  levied  by  the  United  States,  the  state, 
county,  district  or  municipality  in  which  he  resides;  second, 
are  liabilities  for  obtaining  property  by  false  pretenses,  or 
false  representations,  or  for  willful  and  malicious  injuries  to 
the  person  or  property  of  another,  or  for  alimony  due  or  to 
become  due,  or  for  maintenance  or  support  of  wife  or  child, 
or  for  seduction  of  an  unmarried  female,  or  criminal  con- 
versation; third,  have  not  been  duly  scheduled  in  time  for 
proof  and  allowance,  with  the  name  of  the  creditor,  if 
known  to  the  bankrupt,  unless  such  creditor  had  notice  or 
actual  knowledge  of  the  proceedings  in  bankruptcy;  or, 
fourth,  were  created  by  his  fraud,  embezzlement,  misappro- 
priation, or  defalcation  while  acting  as  an  officer  or  in  any 
fiduciary  capacity." 

Where  the  debt  is  one  from  which  a  discharge  will  not 
release  the  bankrupt,  and  the  process  is  served  within  the 
state  in  which  the  court  is  held,  he  can  not  be  relieved  by  a 
court  of  bankruptcy.®* 

This  rule  is  subject  to  an  important  exception,  namely, 
that  a  bankrupt  can  not  be  arrested  when  in  attendance  upon 
a  court  of  bankruptcy,  or  engaged  in  the  performance  of  a 
duty  imposed  by  the  act.^^ 

The  exemption  is  not  restricted  to  particular  occasions 
when  the  bankrupt's  physical  attendance  in  court  is  required, 
or  he  is  actually  engaged  upon  some  required  duty  and  the 
court  may  release  him  from  arrest  upon  his  furnishing  bond 
to  obey  the  orders  -of  the  court  and  not  depart  from  the 
jurisdiction  during  the  continuance  of  such  exemption. ^^ 

"  As  to  what  debts  are  provable,  Patterson,   No.   10817  Fed.   Cas.,  2 

see  Chap.  XIX.  Ben.   155;  In  re  Pettis,   No.   11046 

=*/!»   re   Marcus    (C.    C.   A.    1st  Fed.   Cas.,   7  Am.   Law   Reg.  695; 

Gr.),  105  Fed.  R»p.  907,  5  Am.  B.  Karter  v.  Plarlan,  2  N.  B.  R.  238; 

R.  365;  In  re  Frerhe,  109  Fed.  Rep.  In  re  Devoe,  No.  3843  Fed.  Cas.,  1 

620,  6  Am.  B,  R.  479;  In  re  Glaser,  Low.  251;  In  re  Alsberg,  No.  261 

No.    5474   Fed.    Cas.,   2    Ben.    180;  Fed.  Cas.,  16  N.  B.  R.  116. 
In  re  Kimball,  No.  7757  Fed.  Cas.,  s"  B.  A.  1898,  Sec.  9a,  clause  2. 

2    Ben.    38;    In   re    Seymour,    No.  ^^/n  re  Dresser,    124  Fed.   Rep. 

12684  Fed.' Cas.,  1  Ben.  348;  In  re  915,  10  Am.  B.  R.  270;  In  re  Lew- 
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Third:  For  an  Examination. — A  bankrupt  may  be  ar- 
rested under  certain  circumstances  and  held  in  custody  for 
purposes  of  examination.^'' 

.§638.    Ne  exeat. 

Owing  to  the  very  limited  power  of  detention  under 
section  9b,  it  may  be  necessary  to  resort  to  a  writ  of  ne  exeat 
to  prevent  persons  departing  from  the  jurisdiction.    , 

A  court  of  bankruptcy  may  issue  a  writ  of  ne  exeat  to  re- 
strain a  bankrupt  from  departing  out  of  the  jurisdiction  of  the 
court,^*  whenever  it  may  be  necessary  for  the  enforcement 
of  the  provisions  of  the  bankrupt  act,  which  the  bankrupt 
may  avoid  by  giving  bond.^^ 

§  639.    Protection  from  arrest. 

A  bankrupt  is  exempt  from  arrest  upon  civil  process  except 
in  the  following  cases :  First,  when  issued  from  a  court  of 
bankruptcy  for  contempt  or  disobedience  of  its  lawful  or- 
ders; second,  when  issued  from  a  state  court  having  juris- 
diction, and  served  within  such  state,  upon  a  debt  or  claim 

ensohn,  99  Fed.  Rep.  73,  3  Am.  B.  A    creditors'    petition    was    sup- 
R.  S94,  affirmed,  104  Fed.  Rep.  1004,  ported      by      affidavits      and      the 
44  C.  C.  A.  309.                              •  certificate    of   the   referee   showing 
"B.  A.  1898,  Sec.  96.     Compare  that   the  bankrupt  had   stated  that 
R.  S.  Sec.  S024.    This  topic  is  con-  he  :wouId  not   appear  at  a  certain 
sidered   at   length   under    Sec.   637,  date    for-    further   examination    but 
ante.  intended  to  go  West,  and  an  order 
S8  B.  A.  1898,  Sec.  2,  cl.  IS ;  R.  S.  in  the  nature  of  a  writ  of  ne  exeat 
'Sec.   717;   In  re   Cohen,    136   Fed.  was   issued   commanding   the   mar- 
Rep.  999,  14  Am.  B.  R.  355;  In  re  ^^a'  t°  take  the  bankrupt  into  cus- 
Lipke,  98  Fed.  Rep.  970,  3  Am.  B.  ^°^y'  ^"^^  ^^^^^  ^im  to  give  suffi- 
cient bail  that  he  would  not  leave 


R.     569;      Hofifschlaeger     Co.     v 
Young,   Nap.  12  Am.  B.  R.  510. 


the    jurisdiction    without    leave    of 

A       \    ^f^■^  ^  A    ^(^n-7   on  '^°"''''    ^""^   *^*   ^^   ^°"''^   comply 

^"In  re  Appel,  163  Fed.  1002,  20  ^.^^^  ^jj  ^^^^^^  ^^  ^j^^  ^^^^^_     ^^^ 

Am.  B.  R.,890.    (What  is  a  breach  bankrupt  gave  bail  and  now  moved 

of  a  bond  given  to  release  from  ar-  that  the  order  be  vacated  and  the 

rest  under    a    writ    of    ne  .exeat?  motion  to  vacate  was  denied.    In  re 

Power  of  court  of  equity  to  "chan-  Berkowitz,   173  Fed.  Rep.  1012,  23 

car"  a  bond.)  Am.  B.  R,  227. 
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from  which  his  discharge  in  bankruptcy  would  not  be  a 
release;  and  in  such  case  he  shall  be  exempt  from  such  ar- 
rest when  in  attendance  upon  a  court  of  bankruptcy  or 
engaged  in  the  performance  of  a  duty  imposed  by  the  act.®^ 

The  object  of  this  provision  is  obviously  to  protect  a  bank- 
rupt from  arrest  in  a  suit  founded  on  a  debt  from  which  a 
discharge  in  bankruptcy  will  be  a  release,^  ^  and  it  operates 
to  render  the  bankrupt  exempt  under  section  9a  from  arrest 
under  process  issued  from  the  circuit  court.®^ 

Where  the  bankrupt  has  an  order  of  protection  from  arrest 
on  civil  process  when  he  comes  into  the  state  for  examina- 
tion this  is  binding  even  on  a  creditor  who  holds  a  debt  not 
dischargeable  in  bankruptcy.®^  A  court  of  bankruptcy  has 
no  power  to  cause  the  arrest  of  a  bankrupt   for  debt.     A 


«iB.  A.  1898,  Sec.  9a;  Gen.  Ord. 
30.  Compare  R.  S.  Sec.  5107 ;  In  re 
Dresser,  124  Fed.  Rep.  915,  10  Am. 
B.  R.  270;  In  re  Lewensohn,  99 
Fed.  73,  3  Am.  B.  R.  594,  affirmed 
in  104  Fed.  Rep.  1006,  44  C.  C.  A. 
309. 

62  Barrett  v.  Prince  (C.  C.  A.  7th 
Cir.),  143  Fed.  Rep.  302,  16  Am.  B. 
R.  64. 

General  Ord.  30  provid;s  for  the  re- 
lease if  a  debtor  is  committed  after 
the  filing  of  his  petition  upon  proc- 
ess in  any  civil  action  founded  upon 
a  clmm  provable  in  bankruptcy.  It 
is  clear  that  claims  may  be  provable 
in  bankruptcy  which  are  not  re- 
leased by  discharge.  In  this  re- 
spect the  general  order  must  give 
way  to  the  terms  of  the  statute. 
This  was  the  interpretation  of  gen- 
eral order  27  under  the  act  of  1867, 
■from  which  the  language  of  general 
order  30  is  evidently  taken.  In  re 
Glaser,  No.  4574  Fed.  Cas.,  2  Ben. 
180,  it  was  held  that  the  provisions 
of  general  order  27,  so  far  as  they 
authorize   the    discharge,    from   ar- 


rest or  imprisonment,  of  a  bankrupt 
arrested  on  process  founded  on  a 
claim  provable  in  bankruptcy,  where 
the  claim  was  one  from  which  his 
discharge  in  bankruptcy  will  not  re- 
lease him,  were  not  warranted  by 
the  bankruptcy  act  of  1867. 

That  the  bankrupt  can  not  be 
released  from  imprisonment  if  the 
arrest  is  based  upon  any  debt  from 
which  a  discharge  would  not  be  a 
release,  consult  /;(  re  Kimball,  No. 
7767  Fed.  Cas.,  2  Ben.  38;  In  re, 
Whitehouse,  No.  17564  Fed.  Cas.,  1 
Low.  429;  In  re  Migel,  No.  9538 
Fed.  Cas.,  2  N.  B.  R.  481;  In  re 
Kimball,  No.  7769  Fed.  Cas.,  6 
Blatch.  292,  affirming  No.  7768  Fed. 
Cas.,  2  Ben.  554;  In  re  Seymour, 
No.  12684  Fed.  Cas.,  1  Ben.  348; 
In  re  Robinson,. No.  11939  Fed.  Cas., 
6  Blatch.  253;  In  re  Patterson,  No. 
10817  Fed.  Cas.,  2  Ben.  155;  In  re 
Williams,  No.  17700  Fed.  Cas.,  2 
Biss.  233. 

03 /„  re  Wenham,  153  Fed.  910. 

«*  United  States  v.  Mansfield,  179 
Fed.  316,  23  Am.  B.  R.  204. 
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state  court  can  cause  the  arrest  of  a  bankrupt  only  on  judg- 
ments not  afifected  by  bankruptcy  proceedings,  when  such 
arrest  is  permitted  by  laws  of  the  state  where  the  process  is 
issued  and  served.^  °  In  such  cases  he  is  exempt  from  such 
arrest  when  in-  attendance  upon  a  court  of  bankruptcy  or 
engaged  in  the  performance -of  a  duty  imposed  by  the  bank- 
ruptcy act.  A  bankrupt  is  not  protected  from  arrest  on 
execution  on  a  judgment  for  costs  rendered  against  him  in  a 
state  court  after  adjudication  in  bankruptcy."® 

The  protection  of  a  debtor  from  arrest  upon  civil  process 
is  co-extensive,  in  point  of  time,  with  the  proceedings  in 
bankruptcy.  The  exemption  is  limited  to  bankrupts.  The 
protection  begins  as  soon  as  the  debtor  is  deemed  bankrujpt 
under  the  statute.  The  act  itself  defines  the  word  "bankrupt" 
to  "include  a  person  against  whom  an  involuntary  petition 
or  an  application  to  set  a  composition  aside  or  to  revoke  a 
discharge  has  been  filed,  or  who  has  filed  a  voluntary  peti- 
tion, or  who  has  been  adjudged  a  bankrupt."'^ 

It  is  therefore  clear  that  it  is  not  necessary  that  the  debtor 
shall  have  been  adjudged  a  bankrupt.  The  protection  from 
arrest  begins  immediately  upon  filing  a  petition,  either  in 
voluntary  or  involuntary  bankruptcy.  It  extends  during 
the  whole  period  of  the  pendency  of  the  proceedings  in 
bankruptcy.'^*  The  debtor  is  not  entitled  to  protection  from 
arrest,  or  to  relief. if  arrested,  by  virtue  of  the  provision 
quoted  above,  after  the  termination  of  the  proceedings  for 
discharge.*'^ 

-  The  protection  of  a  bankrupt  is  .expressly  stated  to  be  an 
exemption  from  arrest  upoti  civil  process.  The  exemption 
extends  to  arrests  upon  any  civil  process.  There  is  no  dis- 
ss Knott  V.  Putnam,  107  Fed.  Rep.  "  B.  A.  1898,  Sec.  1,  clause  4. 
907,  6  Am.  B.  R.  80 ;  In  re  Mar-  «8  /„  ^e  Lewensohn,  99  Fed.  Rep. 
cus  (C.  C.  A.  1st  Cir.),  105  Fed.  73,  3  Am.  B.  R.  594,  affirmed,  104 
Rep.  907,  45  C.  C.  A.  115,  5  Am.  Fed.  Rep.  1006,  44  C.  C.  A.  309. 
B.  R.  365.  89  In  re  Kimball,  No.  7768  Fed. 
«8/»j  re  Marcus  (C.  C.  A.  1st  Cas.,  2  Ben.  554,  6  Blatch.  292;  see 
Cir.),  105  t"ed.  Rep.  907,  45  C.  C.  also  In  re  Dole,  No.  3964  Fed: 
A.  115,  5  Am.  B.  R.  365.                        Cas.,  11  Blatch.  499. 
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tinction  between  an  arrest  on  mesne  and  final  process,''"  or 
for  contempt  of  a  state  court.''^ 

A  stay,  by  the  bankruptcy  court  of  proceedings  in  the  state 
court  stops  contempt  proceedings  in  the  state  court  for  a 
collection  of  the  debt,''^  but  not  those  prosecuted  solely  as  a 
punishment  for  disregard  of  its  authority.''^  But  there  is 
nothing  in  the  statute  to  prevent  a  bankrupt  being  arrested 
and  imprisoned  upon  criminal  process. ''* 

The  act  does  not  suspend .  a  state  statute  authorizing  the 
arrest  of  a  judgment  debtor  on  the  charge  that  he  has  con- 
cealed property.'^^ 

The  protection  afforded  a  bankrupt,  by  section  9  of  the 
act,  does  not  apply,  where  the  arrest  was  made  prior  to  the 
commencement  of  the  bankruptcy  proceedings,  although  he 
may  be  in  custody,  or  in  prison  after  the  petition  is  filed.''® 
It  is  a  bankrupt,  and  not  a  debtor,  who  is  exempt  from  ar- 
rest. The  bankrupt  is  exempt  from  arrest  only  and  not  from 
imprisonment.  Section  9,  therefore,  does  not  authorize  a 
court  of  bankruptcy  to  release  a  bankrupt  from  custody  or 
imprisonment  where  he  was  arrested  prior  to  the  filing  of 
the  petition.''®  Where  the  arrest  is  made  after  the  petition 
is  filed,  the  court  may  release  him  on  a  writ  of '  habeas 
corpus^'' 

'0  In  re  Wiggers,  No.  17623  Fed.  Hazelton    y.    Valentine,    No.    6287 

Cas.,  2  Biss.  71;  In  re  Mifflin,  No.  Fed.   Cas.,   1   Low.  270;   Minon  v. 

9S37  Fed.  Cas.  1  Penn  Law  Jour.  146.  Van  Nostrand,  No.  9S42  Fed.  Cas., 

^1  In  re  F.  Stephen  Grist,  Referee,  1    Low.   458,   affirmed  in   No.  9641 

1  Am.  B.  R.  89.  '  Fed.  Cas.,  Holmes,  251 ;  In  re  Che- 

'2  In  re  Fortunato,  123  Fed.  622,  ney,  No.  2636  Fed.  Cas.,  S  Law  Rep. 

9  Am.  B.  R.  630.  19;   In  re   Rank,    No.    11566  Fed. 

's/m  re  Fritz,   152  Fed.   562,   18  Cas.,   Crabbe,  493;  In  re  Hoskins. 

Am.  B.  R.  244.  No.   6712   Fed.    Cas.,   Crabbe,  466; 

'*See  Stockwell  v.  Silloway,  105  Bank  v.  Hatch,  57  N.  H.  460;  Hus- 

Mass.  517.  sey  v.  Danforth,  77  Me.   17.     But 

■'"Johnson  v.  Crawford  &  Yoth-  see   People   v.    Erlanger,    132   Fed. 

ers,  154  Fed.  761,  18  Am.  B.  R.  608.  Rep.  883,  13  Am.  B.  R.  197,  and  In 

'8  In  re  Claiborne,  109  Fed.  Rep.  re  Seymour,  No.  12684  Fed.  Cas. 
74,  5  Am.  B.  R.  812;  In  re  Walker,  "  Sec.  641,  post. 

No.   17060  Fed.   Cas.,  1   Low.  222; 
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A  bankrupt  out  on  bail  is  deemed  under  arrest,  to  all 
intents  and  purposes,  the  same  as  if  he  had  not  been  re- 
leased upon  bail.''*  He  may  be  surrendered  to  the  jailor 
by  his  bail.  A  court  of  bankruptcy  can  not,  in  such  case, 
order  his  release.  So  also  the  restoring  a  debtor  to  confine- 
ment, from  which  he  had  obtained  a  temporary  relief,  pend- 
ing an  appeal,  is  not  an  arrest  within  the  meaning  of  the 
clause  under  consideration.''®  And  a  jailor  has  the  right  to 
pursue  a  bankrupt,  who  has  escaped,  and  retake  him.  Such  a 
person  is  still,  in  law,  and  for  the  benefit  of  the  jailor,  con- 
sidered to  be  in  custody.®" 

§  640.    Proceedings  to  release  a  bankrupt  from  imprisonment. 

A  bankrupt  may  apply  to  a  court  of  bankruptcy  for  a  re- 
lease from  imprisonment,  when  he  has  been  arrested  after 
the  commencement  of  proceedings  in  bankruptcy,*^  without 
giving  bail.*^  It  is  immaterial  whether  the  process  for  arrest 
was  issued  by  a  state  or  a  federal  court.  It  has  been  held 
that  when  the  arrest  is  made  by  a  state  court  the  application 
1  for  release  should  be  made  to  that  court,  in  order  to  avoid  a 
conflict  of  jurisdiction.®^ 

The  refusal  of  a  state  court  to  grant, a  release  can  not  be 
considered  as  final  and  binding.®*    It  is  the  duty  of  the  court 

'8/m   re   Cheney,   No.  2636   Fed.  J.  146;  In  re  Winthrop,  No.  17900 

Cas.,  S  Law  Rep.   19;  Hazleton  v.  Fed.  Cas.,  5  Law  Rep.  24;  United 

Valentine,   No.   6287  Fed.   Cas.,    1  States  v.  Dobbins,  No.  14971  Fed. 

Low.  270;   In  re  Rank,   No.   11S66  Cas.,  S  Law  Rep.  81 ; /«  r^  Wiggers, 

Fed.  Cas.,  Crabbe,  493 ;  Stockwell  v.  No.  17623  Fed.  Cas.,  2  Bliss.  71. 
Silloway,   100  Mass.  287.     But   see  S2  United  States  ex  rel.  Kelley  v. 

Foxall  V.  Levi,  No.  501S  Fed.  Cas.,  Peters,  166  Fed.  Rep.  613,  22Am.  B 

1  Cranch.  C.  C.  139;  Lingan  v.  Bay-  R.  177.   Arrest  here  was  for  an  ac- 

ley,  No.  8370  Fed.  Cas.,  1   Cranch.  tion   for   assault  by   school-teacher 

C.  C.  112.  on    pupil.      Held    a    dischargeable 

"Stockwell     V.     Silloway,     100  debt. 
Mass.  287.  sa  /„  re  O'Mara,  No.  10S09  Fed. 

80  Anderson  v.  Hampton,  1  B.  &  Cas.,  4  Biss.  506 ;  In  re  Migel,  No. 

Aid.  308.  9538  Fed.  Cas.,  2  N.  B.  R.  481.  " 

81 /n   re   Glaser,    No.   5474   Fed.         ^^In  re  Wiggers,  No.  17623  Fed. 

Cas.,  2  Ben.  1,80 ;  Ex  parte  Mifflin,  Cas.,   2  Biss.   71 ;   In  re  Williams, 

No.  9537  Fed.  Cas.,  1   Penn.  Law  No.  17700  Fed.  Cas.,  6  Biss.  233. 
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of  bankruptcy  to  see  that  a  suitor  within  its  jurisdiction  is 
protected  in  the  manner  contemplated  by  law.  After  a  bank- 
rupt has  received  his  discharge  in  bankruptcy,  the  state 
court  will,  ordinarily,  upon  proper  application,  release  him 
from  arrest,*^  or  the  bankrupt  may  apply  to  the  6'ourt  of 
bankruptcy.®^ 

A  court  of  bankruptcy  of  one  district  may  enjoin  a  cred- 
itor from  proceeding  with  an  arrest  made  in  another  dis- 
trict, if  the  creditor  is  within  the  jurisdiction  of  the  court 
making  the  order.*'' 

§  641.    Habeas  corpus. 

If  a  bankrupt  is  unlawfully  held  in  custody  he  may  be  re- 
leased upon  a  writ  of  habeas  corpiis}^ 

The  proper  course  to  pursue  is  to  apply  for  a  writ  of 
habeas  corpus}^  General  order  30  provides  that  if  the  debtor 
is  "committed  after  the  fiHng  of  his  petition  upon  process  in 
any  civil  action  founded  upon  a  claim  provable  in  bank- 
ruptcy, the  court  may,  upon  like  application,  discharge  him 
from  such  imprisonment.  If  the  petitioner,  during  the 
pendency  of  the  proceedings  in  bankruptcy,  be  arrested  or  im- 
prisoned upon  process  in  any  civil  action,  the  district  court, 
upon  his  application,  may  issue  a  writ  of  habeas  corpus  to 
bring  him  before  the  court  to  ascertain  whether  such  process 
has  been  issued  for  the  collection  of  any  claim  provable  in 
bankruptcy,  and  if  so  provable  he  shall  be  discharged ;  if  not, 
he  shall  be  remanded  to  the  custody  in  which  he  may  law- 
fully be.  Before  granting  the  order  for  discharge  the 
court  shall  cause  notice  to  be  served  upon  the  creditor  or  his 

*^  Jones  V.  Emerson,  1  Gaines  (N.  Fowkes,  49  Fed.  Rep.  SO,  affirmed  in 

Y.)    487;    Cqmstock    v.    Gibut,    17  53  Fed.  Rep.  13,  (C.  C.  A.  Srd'Cir.), 

Vt.  512.  3  C.  C.  A.  394. 

8»/»t  re  Simpson,  No.  12879  Fed.  In   Bagnall  v.   Ableman,  4  Wis. 

Gas.,  2  N.  B.  R.  47.  163,  a  writ  was  granted  by  a  state 

'  8'  Hazelton  v.  Valentine,  No.  6287  court   releasing   a    prisoner   in   the 

Fed.    Gas.,    1    Low.    270.  custody  of  a  U.  S.  marshal. 

88  General  Ord.  30.  In  re  TerreU,  ^^  Ex  parte  Williams,   No.   17700 

51  Fed.  Rep.  213;  United  States  v.  Fed.  Gas.,  6  Biss.  233. 
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attorney,  so  as  to  give  him  an  opportunity  of  appearing  and 
being  heard  before  the  granting  of  the  order." 

This  general  order,  like' general  order  27  under  the  act  of 
1867;  provides  for  a  release  when  the  debtor  is  committed  in 
a  civil  action  founded  upon  a  claim  provable  in  bankruptcy 
instead  of  claims  released  by  a  discharge  as  provided  by  the 
statute.®**  In  this  respect  the  order  and  statute  conflict,  and 
the  statute  must  control.^^  The  application  for  a  writ  is 
regularly  made  to  the  judge  of  the  bankruptcy  court  by  a 
'petition  sighed  by  the  bankrupt,  for  whose  relief  it  is  in- 
tended, setting  forth  the  facts  concerning  his  detention,  in 
whose  custody  he  is  detained,  and  by  virtue  of  what  claim  or 
authority,  if  known.  The  facts  set  forth  in  the  complaint 
should  be  verified  by  the  oath  of  the  person  making  the  ap- 
plication. The  judge,  to  whom  the  application  is  made,  will 
award  a  writ  of  habeas  corpus,  unless  it  appears  from  the 
petition  itself  that  the  party  is  not  entitled  to  it.®^  The  writ, 
so  issued,  is  directed  to  the  person  in  whose  custody  the  party 
is  detained.  The  person  to  whom  the  writ  is  directed  makes  a 
return  of  it  by  certifying  the  true  cause  of  the  detention  of  the 
bankrupt.  He  then  brings  the  bankrupt  before  the  judge  who 
granted  the  writ.  A  day  is  set  for  the  hearing  of  the  case.  At 
this  hearing  the  bankrupt  may  deny  any  of  the  facts  set  forth 
in  the  return,  or  may  allege  any  other  facts  that  may  be  mate- 
rial in  the  case.  Such  denials  or  allegations  should  be  made 
under  oath.  The  return  and  all  other  suggestions  made  against 
it  may  be  amended  by  the  leave  of  the  court  before  or  after 
they  are  filed,  so  that  thereby  the  material  facts  may  be  ascer- 
tained. The  court  or  judge  proceeds  in  a  summai-y  way  to 
determine  the  facts  of  the  case  by  hearing  the  testimony  and 
arguments,  and  thereupon  to  dispose  of  the  party  as  law  and 
justice  requires. 

Where  the  arrest  is  made  upon  process  issued  from  a  state 

'0  B.  A.  1898,  Sec.  9a.   '  Compare  '^^  See     protection     from     arrest, 

Sec.  26  of  the  act  of  1857,   R.   S.      Sec.  639,  ante. 

Sec.  5107.  ^^Ex  parte  Milligan,  4  Wall.  110, 

18  L.  Ed.  281. 
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court  it  is  not  clear  how  far  a  court  of  bankruptcy  will,  go 
behind  the  face  of  the  papers,  if  at  all,  to  determine  the 
questions  of  fact  on  which  the  petitioner's  right  to  discbarge 
or  the  creditor's  right  to  continue  the  imprisonment  depends. 
The  statute  contains  no  directions  as  to  the  specific  evi- 
dence  required.  There  is  a  conflict  of  authority  on  this 
point  in  the  decisions  under  the  act  of  1867. 

Some  judges  were  of  the  opinion  that  the  scope  of  inquiry 
should  be  limited  to  the  question  whether  the  state  court  has 
founded  its  arrest  on  a  claim,  which,  on  the  face  of  the 
papers  which  were  filed  before  it  as  the  foundation  for  the 
arrest,  was  a  claim  from  which  the  debtor  would  not  be 
discharged  in  bankruptcy.®^ 

The  theory  of  this  position  was  that  the  complaint  or  affi- 
davits and  facts  stated  therein  in  the  state  proceedings  were 
binding  upon  the  bankruptcy  court.  Judge  Bradford,  after 
referring  to  the  cases  tending  to  limit  the  scope  of  the 
inquiry,  aptly  observed :  ®* 

"Where  the  liberty  of  the  prisoner  depends  upon  the  fact 
that  his  debt  is  dischargeable  by  his  discharge  in  bankruptcy,  , 
and  he  tenders  proof  to  maintain  the  allegation,  is  it  not  a 
strange  proposition  that  he  shall  be  denied  the  right  to  prove 
his  right  to  release  from  imprisonment,  because  an  ex  parte 
affidavit  has  been  made  in  the  state  courts  that  he  had  con- 
tracted the  debt  under  such  circumstances  of  fraud  as  that 
his  debt  would  not  be  released  by  his  discharge  in  bank- 
ruptcy? This  appears  strange,  because  it  affects  the  personal 
liberty  of  the  bankrupt.  But  the  rights  of  the  creditors  to 
arrest  for  debts  not  dischargeable  in  bankruptcy  are  equally 
sacred,  and  the  proposition  to  me  is  equally  strange  that 
they  should  be  denied  the  power  to  hold  under  arrest  one 
legally  arrested  for  other  reasons  filed  than  those  which  will 

»3 /»»■«  Valk,  No.  16814  Fed.  Cas.,  Cas.,  6  Blatch.  292;  In  re  Devoe, 

3   Ben.   431;  In  re  Robinson,   No.  No.  3843  Fed.  Cas.  1  Low.  2S1. 

11939  Fed.  Cas.,  6  Blatch.  253;  In  ^^In  re   Alsberg,   No.   261   Fed. 

re  Kimball,  No.  7768  Fed.  Cas.,  2  Cas.,  16  N.  B.  R.  116. 
Ben.  SS4,  affirmed  in  No.  7769  Fed. 
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release  the  debt,  when  they  make  the  allegation,  and  offer 
to  sustain  it  by  proof,  that  the  petitioner  can  not  bring 
himself  within  the  exemption  from  arrest  granted  by  Con- 
gress, by  reason  of  the  fact  that  the  debt  on  which  he  was 
arrested  was  contracted  in  fraud." 

On  the  other  hand,  there  were  judges  who  thought  that 
it  was  the  duty  pi  the  court  of  bankruptcy  to  examine  dili- 
gently all  legal  evidence  brought  before  it,  from  any  quarter 
whatever,  tending  to  show  that  a  debt  not  dischargeable  by 
the  discharge  of  the  bankrupt,  had  or  had  not  been  con- 
tracted.®^ 

The  theory  of  this  position  was  that  the  cases  in  which 
the  bankrupt  was  exempt  from  arrest,  and  also  cases  in 
which  the  creditor  was  entitled  to  have  his  imprisonment 
continued,  were  expressly  stated  in  the  bankrupt  law.  The 
liability  to  imprisonment  or  immunity  from  the  same  de- 
pended upon  whether  the  debt,  for  which  the  bankrupt  was 
arrested  by  the  state  authority,  was  dischargeable  or  not 
by  the  discharge  in  bankruptcy.  It  did  not  depend  in  any 
degree  upon  the  reason  or  ground  of  arrest  given  in  the 
affidavits  filed  in  the  state  court.  What  was  the  nature  of 
the  debt,  upon  which  the  arrest- was  founded,  was  deemed  a 
question  which  the  bankruptcy  court  had  a  right  to  de- 
termine. The  bankrupt  law  being  paramount,  and  giving 
exclusive  jurisdiction  to  the  ba.nkruptcy  court,  it  was  con- 
sidered the  duty  of  that  court  to  see  that  a  suitor  within  its 
jurisdiction  was  protected  in  the  manner  contemplated  by 
law.  The  statements  made  in  a  declaration  or  complaint 
or  affidavit  filed  in  a  state  court  were  therefore  held  not  to 
be  binding  upon  the  court  of  bankruptcy. 

8B  jfi    Ye     WiIIiams)>    No.     17700  Judge     Blatchford,     who     decided 

Fed,  Cas.,  6  Biss.  233;  In  rz  Als-  these    last    two    case|s,    afterwards 

berg,  No.  261   Fed.  Cas.,  16  N.  B.  expressly    disapproved    of    his    dg- 

R.  116;  In  re  Glaser,  No.  5474  Fed.  cision   in  these   cases.     See  In   re 

Cas.,  2  Ben.  180;   In  re  Kimball,  Kimball,    No.    7768   Fed.    Cas.,    2 

No.    7767    Fed.    Cas.,   2    Ben.    38.  Ben.  554. 
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It  should  be  observed,  however,  that  where  a  judgment 
has  been  rendered  in  an  action  for  fraud  in  a  state  court, 
the  bankruptcy  court  is  bound  by  the  judgment.®'' 

The  bankruptcy  court  will  not  reverse  the  finding  of  a 
state  court.  In  such  cases  the  court  will  look  to  the  record 
of  the  state  court  to  see  if  material  and  traversable  allega- 
tions of  fraud  appear,  which  must  have  been  found  true  in 
order  to  render  the  judgment. 

When  a  bankrupt  is  arrested  upon  civil  process,  issuing 
from  a  court  of  bankruptcy,  pending  bankruptcy  proceed- 
ings, the  order  of  the  court  should  be  to  release  the  pxis- 
oner.  The  only  exception  to  this  rule  is  when  the  arrest  and 
commitment  is  for  contempt  or  disobedience  of  its  lawful 
orders. 

When  the '  bankrupt  is  arrested,  by  the  authority  of  the 
state  law,  and  claims  immunity  and  privilege  from  arrest, 
he  must  make  it  appear  to  the  satisfaction  of  the  court  that 
his  case  comes  within  the  exemption  or  privilege  granted. 
li  ,he  does,  he  should  be  discharged  frorn  arrest.^'^  If  he 
does  not,  he  should  be  remandeif  into  custody.®* 

If  he  makes  it  appear  that  his  debt  is  dischargeable;  that 
is,  that  it  is  not  tainted  with  any  of  the  kinds  of  frauds 
enumerated  in  section  17  of  the  act,  which  prevents  its 
being  released  by  the  discharge  of  the  bankrupt,  or  if  the 
arrest  was  made  when  he  was  in  attendance  upon  a  court 
of  bankniptcy,  or  engaged  in  the  performance  of  a  duty 
imposed  by  the  act,  he  is  within  the  exemptions  extended 
by  section  9.  If  he  can  not  do  this,  he  is  not  within  the 
privilege  or  exemption,  and  must  be  remanded  into  custody. 

98 /m  re  Patterson,  No.  10817  Fed.  »' Knott    v.     Putnam,    107    Fed. 

Cas.,    2    Ben.    155;    In    re   White-  Rep.  907,  6  Am.  B.  R.  80. 

house,  No.  17564  Fed.  Cas.,  1  Low.  ^^  In    re   Freche,    109   Fed.   Rep. 

429;  Shuman  v.  Strauss,  52  N.  Y.  620,  6  Am.  B.  R.  479;  In  re  Clai- 

404.  borne,  109  Fed.  Rep.  74,  5  Am.  B. 

As  to  effects  of  judgment  on  dis-  R.   812;   In  re  Marcus    (C.  C.  A. 

charge,  see  post,  Sec.  802,  et  seq.  1st  Cir.),  105  Fed.  Rep.  907,  45  C. 

C.  A.  lis,  5  Am.  B.  R.  365. 
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If  a  court  of  bankruptcy  orders  the  release  of  a  bankrupt 
in  custody  of  a  state  officer,  such  officer  is  obliged  to  release 
him  and  can  not  be  punished  therefor  by  the  state  court.®^ 

Habeas  corpus  is  not  a  method  to  review  a  commitment 
by  the  district  court  for  contempt,  and  the  circuit  court  has 
no  jurisdiction  over  the  district  court  to  issue  habeas  corpus 
as  to  an  order  of  the  district  court.^°° 

§  642.     Extradition  of  bankrupts.* 

^Whenever  a  warrant  for  the  apprehension  of  a  bankrupt 
has  been  issued,  and  he  is  found  within  the  jurisdiction  of  a 
court  other  than  the  one  issuing  the  warrant,  he  may  be 
'  extradited  in  the  same  manner  in  which  persons  under  in- 
dictment are  extradited  from  one  district  within  which  a 
district  court  has  jurisdiction  to  another.^ 

The  extradition  of  a  bankrupt  may  be  required  when  a 
warrant  is  issued  for  his  arrest,  in  case  he  is  accused  of  or 
indicted  for  an  offense  under  the  bankrupt  act,-  or  in  case  he 
is  charged  with  contempt,  or  for  the  purpose  of  detaining 
him  for  any  examination.  In  order  to  support  extraditiop 
proceedings  it  is  necessary  that  a  warrant  shall  have  been 
issued  for  his  arrest,  and  that  he  be  found  beyond  the  juris- 
diction of  the  court  issuing  it  and'  within  the  jurisdiction  of 
another  court  of  bankruptcy.  Proceedings  in  extradition 
cases,  under  a  treaty  between  the  United  States  and  a 
foreign  government,  stand  on  a  wholly  different  footing.^ 
Such  proceedings  are  not  expressly  adopted  by  the  bank- 
rupt act. 

99 /«  re  Kimball,   No.  7767  Fed.  *Extradition      for     examination, 

Cas.,  2  Ben.   38;   Ex  parte  Hurst,  see  further  Sec.  563,  ante. 

No.  6924  Fed.  Cas.,  1  Wash.  C.  C.  ^  B.  A.  1898,  Sec.  10  and  Sec.  2, 

186,   4   Dall.   387;    Lyell   v.    Good-  clause  14;  In  re  Hassenbusch    (C. 

win,     No.    8616,    4    McLean,     29;  C.  A.  6th  Cir.),   108  Fed.  Rep.  35„ 

Thomas  v.  Hudson,  13  Mees.  &  W.  47  C.    C.   A.   177. 

353,   816,   884;    Norton   v.   Walker,  ^  r.    s.    Sees.    5270-5280;    In   re 

3  Ex.  489.  Henrich,    No.    6369    Fed.    Cas.,    5 

100  £a-  parte  Bick,   155  Fed.  908,  Blatch.  414;  In  re  Manning,  44  Fed. 

19  Am.  B.  R.'68.  «  Rep-  275. 
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The  bankrupt  statute  adopts  the  provisions  relating  to 
transferring  a  person  under  an  indictment,  from  one  dis- 
trict to  another.  The  only  authority  for  holding  a  person 
under  indictment,  to  bail  in  -one  district  to  answer  in  another 
district,  or  upon  his  failure  to  give  bail  to  order  him  to  be 
removed  into  another  district  where  the  offense  is  to  be 
tried,  is  found  in  section  1014  of  the  Revised  Statutes. 
This  provision  is  as  follows: 

"For  any  crime  or  offense  against  the  United  States,  the 
offender  may,  by  any  justice  or  judge  of  the  United  States, 
or  by  any  commissioner^  of  a  circuit  court  to  take  bail,  or  by 
any  chancellor,  judge  of  a  supreme  or  superior  court,  chief 
or  first  judge  of  common  pleas,  mayor  of  a  city,  justice  of 
the  peace,  or  other  magistrate,  of  any  state  where  he  may  be 
found,  and  agreeably  to  the  usual  mode  of  process  agatnst 
offenders  in  such  state,  and  at  the  expense  of  the  United 
States,  be  arrested  and  imprisoned,  or  bailed,  as  the  case 
may  be,  for  trial  before  such  court  of  the  United  States  as 
by  law  has  cognizance  of  the  offense.  Copies  of  the  process 
shall  be  returned  as  speedily  as  may  be  into  the  clerk's 
office  of  such  a  court,  together  with  the  recognizance  of  the 
witnesses  for  their  appearance  to  testify  in  the  case.  And 
where  any  offender  or  witness  is  committed  in  any  district 
other  than  where  the  offense  is  to  be  tried,  it  shall  be  the 
duty  of  the  judge  of  the  district  where  such  offender  or 
witness  is  imprisoned,  seasonably  to  issue,  and  of  the  marshal 
to  execute,  a  warrant  for  his  removal  to  the  district  where 
the  trial  is  to  be  had." 

When  a  warrant  for  the  arrest  of  a  bankrupt  has  been 
issued,  and  he  is  found  in  another  district,  he  may  be  reached 
by  proceedings  under  this  section.  He  may  be  arrested  there 
and  transferred  in  the  usual  manner  under  this  section.  He 
can  not,  however,  be  arresteid  upon  the  warrant  originally 
issued,  because  it  will  not  run  into  another  district.^     All 

"E^v  parte  Graham,  No.  5657  Manninp-,  44  Fed.  Rep.  275;  In  re 
Fed.  Cas.,  3  Wash.  C.  C.  456;  In  re      Dana,  68  Fed^Rep."  886. 
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proceedings  for  arrest,  bail,  commitment  and  reinoval  are 
held  in  the  district  in  which  the  bankrupt  is  found,  and  not 
in  the  district  in  which  the  original  warrant  was  issued.* '    , 


§  643.    Proceedings  to  remove  a  bankrupt  from  one  district  to 
another. 

The  proceeding  contemplated  in  section  1014  is  an  orig- 
inal ajid  independent  proceeding  in  the  district  where  the 
bankrupt  is  found.  It  is  based  upon  the  order  of  court  for  a 
warrant  or  upon  an  indictment  previously  issued  by  the 
court  having  jurisdiction  of  the  cause.** 

The  section  expressly  provides  that  the  proceeding  shall  be 
"agreeably  to  the  usual  mode  of  procesa  against  offenders  in 
such  state."  It  seems  that  the  effect  of  the  section  is  to  adopt 
the  familiar  common-law  proceeding  upon  complaint  for  the 
arrest  and  commitment  of  offenders  by  the  cpiTimitting 
magistrate,  subject  to  this  provision, .  adopting  procedure  of 
the  several  states,  which  is,  of  course,  itself  subordinate  to  the 
provisions  of  the  Constitution  of  the  United  States.*  Although 
the  procedure  is  not  exactly  the  same  in  all  states,  it  is  substan- 
tially so. 

§  644.    Proceedings  before  a  United  States  commissioner. 

The  proceedings  are  regularly  instituted  by  a  complaint 
under  oath,  made  before  a  United  States  commissioner,®  or 
any  magistrate  mentioned  in  section  1014. 

*/»  re  Dana,  68  Fed.  Rep.  886;  Beshears,   79  Fed.   Rep.   70;   In  re 

In  re  Manning,  44  Fed.  Rep.  27S;  Graves,  29  Fed.  Rep.  60. 

In  re  BurkKardt,  33  Fed.  Rep.  25 ;  ^  West  v.  Cabell,  153  U.  S.  87,  38 

United  .States  v.  ■  Fowkes,  49  Fed.  L.    Ed.     643,     U.     S.    Const.,    4th 

Rep.  SO,  affirmed,  53  Fedv  Rep.  13,  3;  Amend't. 

C.    C.    A.    394;    United    States    v.  « United    States    v.    Yarborough, 

Brawner,  7  Fed.  Rep.  86.  122  Fed.  Rep.  293 ;  In  re  Beshears 

**  United   States   v.    Yarborough,  79  Fed.  Rep.  70.    For  form  of  com- 

122  Fed.  Rep.  293,   the  practice ,  is  plaint,     see    Loveland's    Forms    of 

fully  explained.      See    also    In    re  Federal  ■  Practice,   No.  871. 
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The  oath  may  be  made  by  any  person  having  knowledge  of 
the  facts.^*  Ordinarily,  a  certified  copy  of  the  indictment  or 
the  brder'  of  court,  and  a  warrant  furnished  to  the  United 
States  attorney  for  the  district  in  which  the  bankrupt  is  found, 
is  sufficient  to  justify  a  referee  in  bankruptcy  or  other  person 
making  the  required  affidavit.  Thereupon  the  commissioner 
issues  a  warrant,  directed  to  the  marshal  of  the  district,  com- 
manding him  to  arrest  the  bankrupt  and  bring  him  before  a 
committing  magistrate.  A  commissioner  is  not  authorized  to 
issue  a  warrant  except  upon  a  complaint  on  oath.^  An  indict- 
ment found  lay  a  grand  jury,  in  another  district,  is  such  a  com- 
plaint on  oath  as  is  required  to  authorize  a  warrant  for  arrest.* 

The  bankrupt  is  then  arrested  and  brought  before  the  com- 
missioner. He  thereupon  pleads.  If  his  plea  is  guilty  he 
should  be  held  to'  bail  or  committed.  If  his  plea  is  not 
guilty  he  may  waive  examination  or  demand  a  hearing. 
Unless  he  waives  examination  he  is  entitled  to  a  speedy 
hearing.  At  the  examination  before  the  commissioner  evi- 
dence may  be  introduced  for  and  against  the  bankrupt  and 
counsel  may  be  heard.  The  magistrate  must  determine  the 
identity  of  the  prisoner,  and  his  probable  guilt.  If  he  is 
satisfied  as  to  "these  two  questions,  it  is  his  duty  to  admit 
the  bankrupt  to  bail  for  trial  before  such  court,  as  by  law  is 
cognizant  of  the  offense.^  If  the  bankrupt  fails  to  tender-  a 
sufficient  bail,  the  magistrate  may  then  commit  him  to  the 
custody  of  the  marshal  to  await  a  warrant  for  his  removal. 
If,  on  the  other  hand,  there  is  no  probable  cause  of  his 
guilt    or    his    identity    is    not    established,    the    bankrupt    is 

8*Castner    v.     Pocahontas     Col-  73,  48  L.  Ed.  882;  Benson  v.  Hen- 

liers  Co.,  117  Fed.  Rep.  184.  kel,    198   U.    S.   1,   49  L.   Ed.   919. 

'  The  fourth  amendment  to  the  For  form  of  warrant,  see  Love- 
constitution  of  the  United  State?  land's  Forms  of  Federal  Practice, 
provides    that    "no    warrants    shall  No.  872. 

issue  but  upon  probable  cause,  sup-  '  United    States    v.    Jacobi,    No. 

ported  by  oath  or  affirmation."    See  15460  Fed.  Cas.,  1  Flip.  108;  In  re 

United  States  v.  Tureaud,  20  Fed.  Bailey,  No.  730  Fed.  Cas.,  1  Woodlw. 

Rep-  621.  422;  United  States  v.  Shepard,  No. 

8  Beavers   v.    Henkel,    194   U.    S.  16273  Fed  Cas.,  1  Abb.  U.  S.  431. 
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entitled  to  be  discharged  by  the  commissioner.     When  the^ 
bankrupt  is   discharged  or  admitted  to  bail  by  the  magis- 
trate, extradition  proceedings  are  at  an  end.     Further  steps 
are    necessary    only    when    the   bankrupt    is    committed    to 
custody. 

§  645.    An  indictment  as  evidence. 

An  indictment  in  a  federal  court  is  prhna  facie  evidence  of 
probable  cause  and  sufficient  basis  for  removal  from  the  dis- 
trict where  the  person  arrested  is  found  to  the  district  where 
the  indictment  was  found.  ^^ 

"  The  extent  to,  which  a  commissioner  in  extradition  may 
inquire .  into  the  validity  of  an  indictment  by  any  evidence 
before  him  as  proving  the  probable  guilt  has  never  been 
definitely  settled,  although  the  supreme  court  has  held  that 
technical  objections  should  not  be  considered  and  that  the 
legal  sufficiency  of  the  indictment  is  only  to  be  determined 
by  the  court  in  which  it  is  found.  ^^ 

In  Benson  v.  Henkle,^^*  the  supreme  court  said :  "Indeed, 
it  is  scarcely  seemly  for  a  committing  magistrate  to  examine 
closely  into  the  validity  of  an  indictment  found  in  a  federal 
court  of  another  district,  and  subject  to  be  passed  upon  by  such 
court  on  demurrer  or  otherwise.  Of  course,  this  rule  has  its 
limitations.  If  the  indictment  were  a  mere  information,  or 
obviously,  upon  inspection,  set  forth  no  crime  against  the 
United  States,  or  a  wholly  different  crime  from  that  al- 
leged as  the  basis  foi"  proceedings,  or  if  such  crime  be 
charged  to  have  been  committed  in  another  district  from 
that  to  which  the  extradition  is  sought,  the  commissioner 
could  not  probably  consider  it  as  ground  for  removal.  In 
such  cases  resort  must  be  had  to  other  evidence  of  probable 
cause. 

"Beavers  v.  Henkel,  194  U.  S.  183  U.  S.  249,  260,  46  L.  Ed.  177? 
73,  48  L.  Ed  882.  Ex  parte  Reggel,  114  U.  S.  642,  650, 

"Benson  v.  Henkel,  198  U.  S.  1,      29  L.   Ed.  2S0;   Horner  v.   United 
49   L.    Ed.   919;   Beavers   v.    Hau-       States,   No.  2,   143  U.   S.  570,  577, 
bert,  198  U.  S.  77,  49  L.  Ed.  919;      36  L.  Ed.  266;  Beavers  v.  Henkel, 
Roberts  v.  Reilly,  116  U.  S.  80,  96,      194  U.  S.  73,  87,  48  L.  Ed.  882. 
29  L.  Ed.  544;   Greene  v.  Henkel,  "*  198  U.  S.  1,  49  L.  Ed.  919. 
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"While  the  principle  laid  down  in  some  of  the  earlier 
cases  in  this  court,  that  an  indictment  upon  a  statute  is 
ordinarily  sufficient  if  framed  in  the  language  of  the  statutes 
has  been  somewhat  qualified  in  later  cases,  the  rule  still  holds 
good  that  where  the  statute  contains  every  element  of  the 
offense,  and  an  indictment  is  offered  in  evidence  before  the 
extradition  commissioner  as  proof  of  probable  cause,  it  is 
sufficient  if  framed  in  the  language  of  the'  statute  with  the 
ordinary  averments  of  time  and  place,  and  with  such  a  de- 
scription 'of  the  fraud,  if  that  be  the  basis  of  the  indict- 
ment, as  will  apprise  an  intelligent  man  of  the  nature  of 
the  accusation,  notwithstanding  that  such  indictment  may 
be  open  to  motion  to  quash  or  motion  in  arrest  of  judgment 
in  the  court  in  which  it  was  originally  found.  An  extra- 
dition'commissioner  is  not  presumed  to  be  acquainted  with 
the  niceties  of  criminal'  pleading.  His  functions  are  prac- 
tically the  same  as  those  of  an  examining  magistrate  in  an 
ordinary  criminal  case,  and  if  the  complaint  or  the  indict- 
ment offered  in  support  thereof  contains  the  necessary  ele- 
ments of  the  offense,  it  is  sufficient,  although  a  more  critical 
examination  may  show  that  the  statute  does  not  completely 
cover  the  case." 

§  646.    Proceedings  before  the  judge  for  an  order  of  removal. 

Wheil  the  bankrupt  has  been  committed  to  the  custody  of 
the  marshal,  the  United  States  attorney  appears  before  the 
judge,  usually  attended  by '  the  marshal  with '  the  prisoner, 
and  makes  an  application  for  an  order  or  a  warrant  of  re- 
moval. This  should  be  done  as  soon  as  possible  after  the 
commitment  by  the  commissioner. 

The  order  or  warrant  of  removal  is  not  issued  as  a  matter 
of  course.  It  is  the  duty  of  the  judge  to  deterrriine  judicially 
whether  the  prisoner  ought  to  be  taken  to  another  district 
for  trial  or  whether  he  is  entitled  to  his  freedom.  The  prac- 
tice in  the  several  districts  is  not  uniform  as  to  how  far  the 
judge  will  go  in  his  inquiry  before  he  takes  action  in  the 
shape  of  an  order,  either  granting  or  refusing  the  transfer 
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of  the  prisoner.  He  must,  in  any  case,  be  satisfied  with  the 
proof  of  the  identity,  of  the  prisoner.  And  if  no  opposition 
is  made  he  may  rely  upon  the  finding  of  the  commissioner 
in  respect  to  probable  cause  of  guilt.  But  he  is  not  obliged 
to  do  so.  The  judge  may  allow  an  examination  de  novo 
before  him"  upon  the  facts  to  determine  this  question.  ^^ 
■  At  such  a  hearing  it  seems  to  be  not  only  the  right  but  the 
duty  of  the  judge  to  look  into  the  indictment  and  probably  . 
into  an  order  of  court  so  far  as  to  be  satisfied  that  an  offense 
is  charged,  which  may  be  lawfully  tried  in  the  forum  to 
which  it  is  claimed  the  accused  should  be  removed.  ^^ 

§  647.    The  order  of  court  granting  or  refusing  a  warrant. 

If  the  judge  is  satisfied  with  the  proof  of,  the  identity  of 
the  prisoner  and  of  the  probable  cause  of  his  guilt,  he  issues 
an  order  or  warrant  for  removal.^*  This  warrant  is  di- 
rected to  the  marshal  of  the  district  within  which  the  pris- 
oner is  found  and  the  extradition  proceedings  had.  It 
commands  him  to  remove  the  prisoner  to  the  particular  dis- 
trict where  the  offense  is  to  be  tried  and  deliver  him  to  the 
United  States  marshal  of  the  district  or  some  otherv  proper 
officer  authorized  to  receive  the  prisoner.  Only  one  writ 
or  warrant  is  necessary  to  remove  a  prisoner  from  one 
district  to  another.^*  A  marshal  of  the  district  where  the 
prisoner  is  found  may  deputize  the  marshal  of  the  district 
in  which  the  trial  is  to  be  held  to  execute  the  warrant  of 
reipoval.^® 

12  In  re  Dana,  68  Fed.  Rep.  886 ;  i*  For  form  of  warrant,  see  Love- 
In  re  Wolf,  27  Fed.  Rep.  606.               land's   Forms  of  Federal   Practice, 

13  United    States    v.    Horner,    44      No.  872. 

Fed.   Rep.   dlT ;   Horner   v.   United  United  States  v.  Horner,  143  U. 

States,  143  U;  S.  207,  36  L.  Ed.  126;  S.  207,  36  L.  Ed.  126;  In  re  Burk- 

Callan  v.  Wilson,  127  U.  S.  540,  32  hardt,    33    Fed.    Rep.    25 ;    United 

L.  Ed.  223;  In  re  Palliser,  136  U.  States  v.  White,  25  Fed.  Rep.  716. 

S.  261,  34  L.  Ed.  514;  In  re  Ter-  i^r.  s.  Sec.  1029. 

rell,  51  Fed.  Rep.  213;-  In  re  Doig,  -       "United   States  v.   Fletcher,   147 

4  Fed.  Rep.  193;  United  States  v.  U.  S.  664,  37  L.  Ed.  322. 
Brawner,   7  Fed.   Rep.   86;   United 

States  V.  Rogers,  23  Fed.  Rep.  658.  ^.^ 

.mA 
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If  upon  the  hearing  it  appears  that  the  removal  should 
not  be  made,  the  judge  will  refuse  th'e  warrant  and  order 
the  prisoner  discharged.^''  He  may  admit  the  party  to  bail, 
and  should  do  so  if  the  party  can  furnish  bail,  and  to  this 
end  he  may  reduce  or  increase  the  bail  fixed  by  the  com- 


§  648.    Abatement  of  bankruptcy  proceedings. 

The  death  or  insanity  of  a  bankrupt  does  not  abate  the 
proceedings,  but  the  same  are  conducted  and  concluded  in 
the  same  manner,  so  far  as  possible,  as  though  he  had  not 
died  or  become  insane.  Provided,  that  in  case  of  death  the 
widow  and  children  shall  be  entitled  to  all  rights  of  dower 
and  allowance  fixed  by  the  laws  of  the  state  of  the  bank- 
rupt's residence. ^^  Proceedings  do  not  abate  where  a  bank- 
rupt died  after  filing  of  a  petition  and  before  the  return 
day.  In  such  cases  time  may  be  allowed  the  administrator 
and  creditors  to  appear  and  answer  the  petition.^"  Pro- 
ceedings do  not  abate,  where  a  corporation,  pending  bank- 
ruptcy proceedings  against  it,  is  dissolved  by  a  state  court.^^ 

The  death  or  removal  of  a  trustee  does  not  abate  any 
suit  or  proceeding  which  he  is  prosecuting  or  defending  at 
the  time  of  his  death  or  removal,  but  the  same  may  be  pro- 
ceeded with  or  defended  by  his  joint  trustee  or  successor  in- 
the  same  manner  as  though  the  same  had  been  commenced 
or  was  being  defended  by  such  joint  trustee  alone  or  by  such 


"/n  re  Dana,  68  Fed.  Rep.  886;  ^^  In  re  Uicks,  107  Fed.  Rep.  910,. 

U.  S.  V.  Rogers,  23  Fed.  Rep.  6S8.  6  Am.   B.  R.   182 ;  hi  re   Spalding^ 

"United    States    v.    Brawner,    7  (C.   C.  A.  2d  Cir.),  137  Fed.  Rep. 

Fed.  Rep,  86;  United  States  v.  Rog-  1020,   14  Am.  B.  R.   129;   Shute  v. 

ers,  23  Fed.  Rep.  661 ;  In  re  Wolf,  Patterson,  147  Fed.  Rep.  509.     See 

27  Fed.  Rep.  615.  In  re  Risteen,  122  Fed.  Rep.  732,  10- 

"  B.  A.  1898,  Sec.  8.   As  to  prac-  Am.  B.  R.  494. 
tice  in  case  of  insanity  of  bankrupt,  ^^  Scheuer   v.    Smith    and    Mont- 
see  In  re  Burka,  107  Fed.  Rep.  674,  gomery   Book    Co.    (C.   C.    A.    5th 
5  Am.  B.  R.  843;  In  re  Eisenberg,  Cir.),  112  Fed.  Rep.  407,  7  Am.  B. 
117   Fed.   Rep.    786,.  8   Am.    B.   R.  R.  384. 
551 ;   In  re   Miller,    133   Fed.   Rep.  "  b.  A.  1898,  Sec.  46. 
J017,  13  Am.  B.  R.  345. 
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§  649.    In  general. 

The  bankrupt  statute  prescribes  that  certain  acts  shall  con- 
stitute offenses,  and  provides  penalties  therefor.^  The 
crimes  or  offenses  defined  in  the  act  are  misdemeanors,^  as 
distinguished  from  felonies. 

A  person  may  be  liable  to  prosecution  under  a  state  or 
federal  law,  if  the  offense  has  been  committed  in  bankruptcy 
proceedings,  as  perjury.  Where  a  person  makes  himself 
liable  to  such  punishment  or  penalty,  it  is  probable  that  he 
may  be  proceeded  against  under  such  state  or  federal  statute 
or  under  the  bankrupt  act.^  But  he  can  not  be  punished 
twice  for  the  same  offense. 

■It  will  be  observed  that  the  present  act  does  not  make  it 
an  offense  to  obtain  goods  by  false  pretenses  prior  to  being 


1  B.  A.  1898,  Sec.  29.  Compare  R. 
S.  Sec.  S132. 

2  United  States  v.  Block,  No. 
14609  Fed.  Cas.,  4  Saw.  211 ;  United 
States  y.  Prescott,  No.  16084  Fed. 
Cas.,  2  Biss.  32S;  United  States  v. 


Latorre,    No.    1SS67    Fed.    Cas.,    8 
Blatch.   134. 

3  Commonwealth  v.  Walker,  108 
Mass:  309.  But  see  State  v.  Pike, 
IS  N.  H.  83. 
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adjudged  a  bankrupt.  It  seems  that  Congress  has  left  such 
offenses  to  be  dealt  with  ynder  the  state  law.  The  rule  was 
otherwise  under  the  act  of  1867.* 

§  650.      Misappropriation  of  property  by  the  trustee. 

It  is  made  an  offense  under  the  bankrupt  statute  for  any 
person  knowingly  and  fraudulently  to  appropriate  to  his  own 
use,,  embezzle,  spend,  or  unlawfully  transfer  any  property, 
or  secrete  or  destroy  any  document  belonging  to  a  bankrupt 
estate  which  came  into  his  charge  as  trustee.^ 

The  object  of  this  provision  is  to  protect  the  bankrupt  and 
the  creditors  in  case  of  a  dishonest  trustee.  But  it  should 
be  observed  that  the  perversion  of  the  assets  must  be  tainted 
with  fraud  or  done  unlawfully  or  with  evil  intent  to  be  an 
offense.  An  honest  mistake  is  not  sufficient  to  warrant  an 
infliction  of  the  penalty,  although  the  results  to  the  assets 
are  equally  disastrous. 

The  penalty  for  this  offense  is  imprisonment  for  a  period 
not  exceeding  five  years.* 

A  trustee  can  not  be  compelled  to  give  testimony  which 
may  tend  to  show  that  he  has  misappropriated  the  funds  of 
the  bankrupt's  estate.'' 

§  651.     Concealment  of  property  by  a  bankrupt. 

Another  offense  is  to  knowingly  and  fraudulently  conceal 
while  a  bankrupt,  or  after  his  discharge,  from  his  trustee  any 
of  the  property  belonging  to  his  estate  in  bankruptcy.*  It  is 
not  an  offense  under  this  section  to  conceal  from  the  "estate 
in  bankruptcy"  before  a  trustee  has  been  appointed.'  To  con- 
ceal is  defined  by  the  act  to  "include  secrete,  falsify,  and  mu- 

*R.   S.   Sec.  5132,  clauses  9  and  uel  Gross,  5  Am.  B.  R.  271.     See 

10.  charge  to  jury  by  Judge   Brawley 

5  B.  A.  1898,  Sec.  29o.  under  this  section  in  United  States 

» B.  A.  1898,  Sec.  29a.  v.    Levinson,    13    Am.    B.    R.  ;29. 

''In  re  Smith,  112  Fed.  Rep.  509,  Specifications    of    concealment     of 

7  Am.  B.  R.  213.  property,  see  post,  Sec.  825,  et.  seq. 

8  B.  A.  1898,  Sec.  296,  clause  1.  ^  In    re    Adams,    171    Fed.    Rep. 

In  re   Goodman,    171    Fed.    Rep.  599,  22  Am.  B.  R.  613. 
287,  22  Am.  B.  R.  570;  In  re  Sam- 
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tilate,"  ^°  and  includes  continuous  concealment  as  where  the 
bankrupt  placed  property  in  concealment  before  bankruptcy 
and  it  remained  concealed  after  bankrupfcy.^^ 

No  one  can  be  punished  for  this  offense  unless  he  is  or 
has  been  a  bankrupt.  The  officers  of  a  bankrupt  corporation 
are  liable  to  punishment  for  this  offense,  if  they  participated 
in  concealing  assets  of  the  corporation.^^ 

An  indictment  for  conspiracy  to  conceal  assets  of  the  bank- 
rupt should  charge  some  overt  act  after  the  bankruptcy, 
although  the  conspiracy  may  have  originated  before  bank- 
ruptcy.^^ It  may  join  as  defendant  a  bankrupt  corporation,^* 
but  need  not  include  the  bankrupt,  ^^  and  can  not  include  the 
trustee.  1^ 


^10  B.  A.  1898,  Sec.  1,  clause  22. 
^^In.  re  Jacobs  &  Verstandig,  17 
Am.  B.  R.  470;  In  re  James  (C.  C. 

A.  4th  Cir.),  181  Fed.  Rep.  476,  104 
C.  C.  A.  224,  24  Am.  B.  R.  288,  9S4, 
affirming  175  F'ed.  Rep.  894,  23  Am. 

B.  R.  703. 

^To  prove  concealment  the  prose- 
cution need  not  take  up  each  mo- 
ment of  the  life,  of  the  bankrupt 
^o  prove  what  he  did,  but  omis- 
sion from  the  schedule  would  be 
immaterial  if  the  bankrupt  had  dis- 
closed property  to  the  trustee.  Con-  • 
cealment  means  continuous  conceal- 
ment during  the  whole  course  of 
the  proceedings.  Johnson  v.  United 
States  (C.  C.  A.  1st  Cir.),  163  Fed. 
30,  81  C  C.  A.  416,  20  Am.  B.  R. 
724.  The  offense  of  concealment 
existed  though  the  conspiracy  orig- 
inated before  the  bankruptcy,  as  it 
included  an  intent  to  continue  the 
concealment  till  after  bankruptcy. 
Alkon  V.  United  States  (C.  C.  A. 
1st  Cir.),  163  Fed.  810,  90  C.  C.  A. 
116,  22  Am.  B.  R.  489. 

"Cohen  V.  United  States  (C.  C. 
A.  2d  Cir.),  157  Fed.  Rep.  653,  85 

C.  C.  A.  113,  19  Am.  B.  R.  8; 
United  States  v.  Young  &  Holland 
Co.,  170  Fed.  Rep.  110,  22  Am.  B. 
R.   484;    United    States   v.    Frsed, 


179  Fed.  Rep.  236,  25  Am.  B.  R.  89. 
But  see  Field  v.  United  gtates  (C. 
C.  A.  8th  Cir.),  137  Fed.  Rep.  6,  14 
Am.  B.  R.  507;  United  States  v. 
Lake,  129  Fed.  Rep.  499,  12  Am.  B. 
R.  270. 

13  United  States  v,  Grodson,  164 
Fed.  Rep.  157,  21  Am.'  B.  R.  68. 
Compare  United  States  v.  Cohn,  15 
Am.  B.  R.  357;  United  States  v. 
Young  &  Holland  Co.,  170  Fed. 
110,  22  Am.  B.  R.  4«4. 

1*  United  States  v.  Young  &  Hol- 
land Co.,  170  Fed.  110,  22  Am.  B. 
R.  484;  United  States  v.  Freed,  179 
Fed.  236,  25  Am.  B.  R.  89. 

i^.Cohen  v.  United  States  (C.  C. 
A.  2d  Cir.),  157  Fed.  651,  85  C.  C. 
A.  113,  19  Am.  B.  R.  8,  under  Re- 
vised Statutes, ,  Sec.  5440.  See 
United  States  v.  Freed,  179  Fed. 
236,  25  Am.,B.  R.  89,  president  of  a 
corporation  indicted  for  conceal- 
ment of  its  assets,  in  which  he  par- 
ticipated. 

Section  29&  of  the  bank- 
ruptcy act  requires  a's  a  principal 
offender  a  bankrupt  although  others 
may  be  also  joined.  United  States 
v.  Young  &  Holland  Co.,  170  Fed. 
Rep.  110,  22  Am.  B.  R.  484. 

18  The  indictment  may  not  charge 
a  trustee  in  bankruptcy  with  parti ci- 
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The  act  of  concealment  must  be  done  knowingly  and 
fraudulently.'-* 

The  offense  of  concealment  can  not  be  ^  imputed,  so  where 
the  husband  of  an  innocent  bankrupt  conceals  property  the 
bankrupt  is  not  guilty  of  an  offense.^" 

Although  advice  of  counsel  is  not  a  defense  in  itself,^^ 
still  it  should  be  considered,  and  where  an  omission  of  prop- 
erty from  the  schedules  is  made  in  good  faith,  acting  under 
the  advice  of  counsel,  it  is  not  a  concealment  within  the  act  ^^ 


pation  in  and  knowledge  of  a  trans- 
action which  could  only  be  an  of- 
fense against  the  law  when  it  was 
concealed  from  him.  Johnson  v. 
United  States  (C.  C.  A.  5th  Cir.), 
158  Fed.  69,  85  C,  C.  A.  399. 

IS  United  States,  v.  Goldstein,  132 
Fed.  Rep.  789,  12  Am.  B.  R.  755; 
United  States  v.  Lowenstein,  126 
Fed.  Rep.  884,  11  Am.  B.  R.  134;  In 
re  Freund,  98  Fed.  Rep.  81,  3  Am. 
B.R.  418;  Smithv.  Keegan,  111  Fed. 
Rep.  157,  7  Am.  B.R.  4;  7«  re  Pierce, 
103  Fed.  Rep.  64,  4  Am.  B.  R.  554; 
In  re  Kaiser,  99  Fed.  Rep.  689,  3 
Am.  B.  R.  767;  In  re  Blalock,  118 
Fed.  Rep.  679,  9  Am.  B.  R.  266;  In 
re  Beebe,  116  Fed.  Rep.  48,  8  Am. 
B.  R.  597. 

McNeil  V.  United  States  (Sth 
Cir.),  150  Fed.  82,  80  C.  C.  A.  36, 
80  Am.  B.  R.  18;  United  States  v. 
Comstock,  20  Am.  B.  R.  525;  In,  re 
Herman  Boasberg,  1  Am.  B.  R. 
353,  Referee.  (The  mere  fact  that 
the  evidence  may  show  a  contem- 
plation of  insolvency  is  not  suffi- 
cient.) 

For  charge  to  jury  on-  indict- 
ment for  concealing  property  from 
trustee,  see  United  States  v.  Levin- 
son,  13  Am.  B.  R.  29. 

An  intent  in  the  bankrupt  to  take 
his  property  and  keep  it  from  his 
creditors  is  an  intent  to  "defraud" 


them,  although  he  thought  himself 
justified  in  doing  so.  In  re  Nelson, 
179  Fed.  320,  25  Am.  B.  R.  236. 

2»/»  re  Meyers,  105  Fed.  Rep. 
353,  5  Am.  B.  R.  4;  In  re  Hyman, 
97  Fed.  Rep.  195,  3  Am.  B.  R.  Id9. 

21  McNeil  V.  United  States  (5th 
Cir.),  150  "Fed.  82,  80  C.  C.  A.  36, 
18  Am  B.  R.  18;  See  In  re  Schreck, 
1  Am.  B.  R.  366,  Referee. 

22 /»  re  Alleman,  162  Fed.  Rep. 
693,  20  Am.  B.  R.  745  (where 
bankrupt's  ownership  is  doubtful). 
See  Kern  v.  United  States  (C.  C. 
A  6th  Cir.),  169  Fed.  Rep.  617,  95 
C.  C.  A.  145,  22  Am.  B.  R.  223. 

Where  insurance  policies  are 
.pledged  to  the  companies  for  loans, 
to  their  full  surrender  value,  and 
the  bankrupt's  attorney  advises  him 
that  it  is  not  necessary  to  mention 
them  in  view  of  that  fact,  this  is 
not  a  concealment,  as  the  advice  of 
counsel  rebuts  the  charge  of  fraud 
in  omitting  them  from  the  sched- 
ules. In  re  Kyte,  174  Fed.  Rep. 
867,  23  Am.  B.  R.  414.  Where  the 
bankrupt,  after  petition  has  been 
filed  against  him  received  two  pre- 
miums on  a  tontine  insurance 
policy,  and  where  he  consulted  his 
attorney,  who  was  also  counsel  for 
the  creditors  and  the  trustee,  in 
regard  to  this,  there  is  no  fraud- 
ulent   concealment   of    assets    suffi- 
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but  only  in  case  of  a  full  and  frank  disclosure  to  the  counsel, 
and  acting  on  his  opinion  as  a  matter  of  law.^® 

In  the  absence ,  of  any  explanation  the  omission  of  prop- 
erty of  value  from  the  schedule  after  being  advised  that  it 
should  include  all  property,  is  sufficient  to  show  a  fraudulent 
concealment.^^  But  where  the  title  is  concealed  by  a  colorable 
conveyance  to  the  wife  of  the  bankrupt  to  prevent  it  passing 
into  the  possession  of  the  trustee,  it  clearly  comes  within  this 
provision,  and  is  an  offense  under  the  act,^'^  but  not  where  the 
bankrupt  turns  over  to  his  wife  her  own  property.^*  It  is  not 
a  concealment  of  property  for  a  husband  who  has  failed  in 
business  to  transact  business  in  the  name  of  his  wife  as  her 
agent.  ^^ 

If  the  bankrupt  actually  transfers  his  property,  although 
it  is  done  fraudulently  to  keep  it  from  his  creditors,  still, 
if  he  does  not  reserve  any  right  to  a  reconveyance  or  any 
beneficial  interest,  that  is,  unless  a  secret  trust  in  favor  of, 
himself  is  established,  there  is  no  concealment  if  the  prop- 


cient  to  bar  his  discharge,  although  turned  over   a  certain  business   to 

he   used    the    money   for    his    own  his  wife  under  agreement  tliat  he 

purposes.  Klein  v.  Powell  (C.  C.  A.  might  take  from  the  business  what 

3d  Cir.),  174  Fed.  Rep.  640,  23  Am.  sums  he  desired,   and  that  he  did 

B.  R.  494.  take    less    than    his    services    were 

2^  Remmers     -v.      Merchants'-La-  worth  does  not  set  up  the  existence 

clede  Nat.  Bank  (C.  C.  A.  8th  Cir.),  of  an  enforceable  debt  in  favor  of 

173  Fed.  Rep.  484,  91  C.  C.  A.  490,  the  wife,  and  therefore  does  not  set 

23  Am.  B.  R.  78.  up  a  false  oath  in  concealment  in 

28  Osborn  v.   Perkins    (C.   C.   A.  omitting  such  debt  from  his  sched- 

1st  Cir.),  112  Fed.  Rep.  127,  7  Am.  ules.     In  re  Adams,  171  Fed.  Rep. 

B.    R.    2S0;    In    re    Breitling,    133  599,  22  Am.  B.  R.  613.     See  In  re 

Fed.  Rep.  146,  13  Am.  B.  R.  126.  Countryman,   119  Fed.  Rep.   637,  9 

^''Inre  Steindler  &  Hahn,  S  Am.  Am.  B.   R.   572;   In  re  Schreck,   1 

B.  R.  63,  Referee;  In  re  Guilbert,  Am.  B.  R.  366,  Referee. 

.169  Fed.   Rep.   149,  22  Am.   B.  R.  ^^  In  re  Joseph  Dews,  2  Am.  B. 

221,  24  Am.  B.  R.  789;  In  re  Mc-  R.  483;   In  re  Tillyer,   17  Am.   B. 

Cann,    179   Fed.   575,   although   the  R.   125,  Referee, 

conveyance    was    more    than    four  ^o  In  re  Fitchard,   103  Fed.   Rep. 

months  before  the  filing  of  the  pe-  742,  4  Am.  B.  R.  609;  In  re  Locks, 

tition.  104  Fed.  Rep.  783,  5  Am.  B.  R.  136. 

An    allegation    that    a    bankrupt 
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erty  is  omitted  from  his  schedules,^^  but  if  the  facts  show 
that  the  bankrupt  reserved  any  beneficial  interest  for  himself, 
there  is  a  concealment.-^^  Where  a  prefereqce  has  been  given 
or  a  transfer  made  within  four  months  prior  to  the  filing  of 
the  petition,  it  is  not  in  itself  mala  fides,  and  under  the 
present  act,  the  bankrupt  is  not  guilty  of  the  offense  of  con- 
cealment in  not  setting  forth  such  property  in  his  schedule.^^ 

It  is  not  an  offense  punishable  under  the  act  to  omit  to 
name  property  in  the  schedule  by  accident  or  mistake,^*  or 
which  the  bankrupt  considered  worthless,^®  or  property  which 
the  debtor  did  not  know  that  he  owned,^®  or  property  which 
the  bankrupt,  in  good  faith,  thought  did  not  pass  to  the 
trustee,,^'^  or  which  did  not  pass  to  the  trustee,^*  as  acquired 


31 /n  re  Dauchy,  122  Fed.  Rep. 
688,  10  Am.  B.  R.  S27,  affirmed  (C. 
C.  A.  2d  tir.),  130  Fed.  Rep.  S32, 
11  Am.  B.  R.  511;  7w  re  Jacobs,  144 
Fed.  Rep.  868,  16  Am.  B.  R.  482; 
In  re  McGurn,  102  Fed.  Rep.  743, 
4  Am.  B.  R.  4S9;  In  re  Goodale, 
109  Fed.  Rep.  783,  6  Am.  B.  R.  493 ; 
In  re  Fitchard,  103  Fed.  Rep.  742, 
4  Am.  B.  R.  609;  In  re  Cornell,  97 
Fed.  Rep.  29,  3  Am.  B.  R.  172;  In 
re  Crist,  116  Fed.  Rep.  1007,  9  Am. 
B.  R.  1;  In  re  Howell,  105  Fed. 
Rep.  594,  5  Am.  B.  R.  414a.  But 
see  In  re  Skinner,  97  Fed.  Rep.  190, 
3  Am.  B.  R.  163. 

3^  in  re  Welch,  100  Fed.  Rep.  65, 
3  Am.  B.  R.  93;  In  re  Bemis,  104 
Fed.  Rep.  672,  5  Am.  B.  R.  36;  In 
re  Becker,  106  Fed.  Rep.  54,  5  Am. 
B.  R.  438;  Bragasa  v.  St.  Louis 
Cycle,  107  Fed.  Rep.  77,  5  Am.  B. 
R.  700;  In  re  Wilcox  (C.  C.  A.  2d 
Cir.),  109  Fed.  Rep.  628,  6  Am.  B. 
R.  362;  In  re  Gammon,  109  Fed. 
Rep.  312,  6  Am.  B.  R.  482;  In  re 
Quackenbush,  102  Fed.  Rep.  282,  4 
Am.  B.  R.  274;  United  States  v. 
Levinson,  13  Am.  B.  R.  29,  32. 


33 /m  re  Pierce,  103  Fed.  Rep.  64, 
4  Am.  B.  R.  554. 

3*/m  re  Wetmore,  99  Fed.  Rep. 
703,  3  Am.  B.  R.  700;  In  re  Mor- 
row, 97  Fed.  Rep.  574,  3  Am.  B.  R. 
263. 

35Munn  V.  Griffin,  180  Pa.  St. 
452,  36  A.  865.  (Where  for  fourteen 
years  thereafter  the  bankrupt 
thought  it  so  worthless  that  he 
made  no  eilort  to  regain  it.) 

38 /ji  re  Parker,  No.  10720  Fed. 
Cas.,  4  Biss.  501. 

3^Rugely  y.  Robinson,  19  Ala. 
404;  In  re  Adams,  104  Fed.  Rep. 
72,  4  Am.  B.  R  696. 

The  product  of  his  wife's  lands, 
which  although  they  appear  as  a 
matter  of  law  part  of  his  estate, 
are,  however,  claimed  by  his  wife. 
Ih  re  Marsh,  109  Fed.  602,  6  Am. 
B.  R.  537. 

38  A  claim  for  alimony  which 
has  not  gone  to  judgment  is 
not  property  which  passes  to  the 
trustee,  and  its  omission  from  the 
schedule  is  therefore  not  an  of- 
fense. In  re  LeCIaire,  124  Fed. 
Rep.  654,  10  Am.  B.  R.  733. 
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after  the  adjudication/"  or  where  the  evidence  does  not  show 
a  legally  consummated  gift  or  transfer.*^  It  has  also  been 
said  that  there  can  be  no  concealment  uflder  the  act  when 
the  title  to  all  the  bankrupt's  property  passed  to  a  receiver 
before  bankruptcy  proceedings.*^ 

The  fact  that  a  bankrupt's  interest  in  land  is  doubtful  and 
if  it  exists,  may  be  exempt,  does  not  prevent  its  omission 
from  the  schedule  being  a  concealment,  but  is  evidence  to  be 
considered  in  determining  whether  or  not  there  was  fraud- 
ulent intent.**  The  failure  to  include  in  the  schedule  money 
in  bank,  after  the  bankrupt's  attention  has  been  called  to  it, 
'  amounts  to  a  concealment  although  if  it  had  been  included 
the  assets  would  not  amount  to  the  exemptions,*^  or  be 
sufficient  to  pay  the  expenses  of  the  proceedings.*®  A  fraud- 
ulent conveyance  is  evidence  of  a  fraudulent  concealment.*'^ 

Circumstances  to  establish  concealment  depend  more  or 
less  upon  the  circumstances  of  each  particular  case.*®     Con- 


«/m    re    Parish,    122    Fed.    Rep.  617,   95   C.   C.   A.   145,  22  Am.   B. 

553,    10    Am.    B.    R.    548;  In    re  R.  223. 

Charles  Polakoff,  1  Am.  B.  R.  358.  44/m  re  Todd,  112  Fed.  Rep.  315, 

*i/m  r^De  Leeuw,  98  Fed.  Rep.  7  Am.  B.  R.  770;  In  re  Isaacson, 

408,  3  Am.  B.  R.  418.  175   Fed.  .Rep.   292,  23  Am.   B.  R. 

*2/«  re  Lesser  (C.  C.  A.  2d  Cir.),  665. 

114  Fed.  Rep.  83,  8  Am.  B.  R.  15.  is  /„  re  Royal,  112  Fed.  Rep.  135, 

It  is  no  'defense  to  a  false  state-  7  Am.  B.  R.  106. 

ment  in  the  schedule  in  bankruptcy  4e/„    ye    Lowenstein,    106    Fed. 

of  a  bankrupt's  property  that  a  re-  jj^gp   51^  2  Am.  B.  R.  193.    See  also 

ceiver    had    been    appointed    by    a  ^^  ^^  j^^y^  95  ped.  Rep.  400,  3  Am. 

state  court  to  take   charge   of  the  B    R   37 

property,    and    that    all    his    assets  « Ashley  v.Robinson,29  Ala.  112, 

had  gone  by  operation  of  law  into  ,^    .        „       ,g». 

the  hands  of  a  receiver,  and  that  to  ,„-,','   t  ii      •         „„„a„     4.u= 

,              ,                  .              J  ^     tu  *8In    the     foUowmg     cases     the 

know  what  property  passed  to  the  _                     ,    , ,    .      , 

receivers  it  was  necessary  to  know  bankrupt    was    held    to   have    con- 

what  the  proceedings   in  the  state  cealed   property:     In  re   Otto,   115 

court  would  show  in  regard  to  the  Fed.   Rep.   860,   8  Am.   B.   R.  305, 

property    surrendered    to    the    re-  753;  In  re  Kenyon,  112  Fed.  Rep. 

ceiver.     Kern  v.  United  States   (C.  658,  7  Am.  B.  R.  527;  In  re  BuU- 

C.    A.    6th    Cir.),    169    Fed.    Rep.  winkle.  111  Fed.  Rep.  364,  6  Am. 
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cealment  may  be  found  on  evidence  that  the  bankrupts  were 
involved  in  a  burglary  of  their .  own  store  just  before  the 
bankruptcy ;  *®  that  his  memory  is  less  than  that  of  an  intel- 
ligent man ;  ^"  that  his  schedule  is  indefinite ;  ^^  that  he  failed 
to  advise  the  trustee  of  a  claim  against  the  bankrupt's  wife  for 
expending  money  on  her  property.  ^^  So  also  is  the  failure  to 
schedule  an  interest  in  remainder  under  a  will  and  the  know- 
ingly sending  to  a  false  address  the  notice  to-  a  creditor,^^  and 
the  selling  of  goods  at  wholesale  as  soon  as  purchased  and 


B.  R.  7S6;  In  re  Grossman,  HI 
Fed.  Rep.  507,  6  Am.  B.  R.  510;  In 
re  Hoflfman,  102  Fed.  Rep.  979,  4 
Am.  B.  R.  331 ;  In  re  Quackenbush, 
102  Fed.  Rep.  282,  4  Am.  B.  R.  274; 
In  re  Bragasa,  103  Fed.  Rep.  936,  4 
Am.  B.  R.  519;  In  re  Heyman,  104 
Fed.  Rep.  677,  4  Am.  B.  R.  735; 
In  re  Wood,  98  Fed.  Rep.  972,  3 
Am.  B.  R.  572;  In  re  Semmel,  118 
Fed.  Rep.  487,  9  Am.  B.  R.  351. 

In  the  following  cases  the  bank- 
rupt was  held  not  to  have  concealed 
his  property:     Fields  v.  Karter   (C. 

C.  A.  Sth  Cir.),  115  Fed.  Rep.  950, 
8  Am.  B.  R.  351;  In  re  Miner,  114 
Fed.  Rep.  998,  8  Am.  B.  R.  248; 
/*  re  Howden,  111  Fed.  Rep.  723, 
7  Am.  B.  R.  191 ;  In  re  Bryant,  104 
Fed.  Rep.  789,  5  Am.  B.  R.  114; 
In  re  Conn,  108  Fed.  Rep.  525,  6 
Am.  B.  R.  217;  In  re  Hansen,  107 
Fed.  Rep.  252,  5  Am.  B.  R.  747;  In 
re  Slingluff,  105  Fed!  Rep.  502,  5 
Am.  B.  R.  76;  In  re  Adams,  104 
Fed.  Rep.  72,  4  Am.  B.  R.  696;  In 
re  Locks,  104  Fed.  Rep.  783,  5  Am. 
B.  R.  136;  Fellows  v.  Freudenthal, 
102  Fed.  Rep.  731,  4  Am.  B.  R. 
490;  In  re  Freund,  98  Fed.  Rep.  81, 
3  Am.  B.  R.  418;  In  re  Le  Claire, 
124  Fed.  Rep.  654,  10  Am.  B.  R. 
733. 


"si/n   re   Barton   Bros.,   149  Fed. 
620,  18  Am.  B.  R.  98. 
50 /«  re  Frank  E.  Cabins,  6  Am.  , 

B.  R.    156,    Referee    (affirmed    by 
Brown,  J.). 

51  Wh-ere  the  schedule  is  in- 
definite it  would  point  to  no  more 
assets  than  in  aid  of  it  the  bank- 
rupt should  actually  discover  to  the 
trustee  or  at  least  only  so  much  as 
the  trustee  would  be  likely  to  dis-  ' 
cover.  And  if  he  had  formed  the 
purpose  to  conceal  the  other  assets 
from  the  trustee  his  verification  of 
the  schedule  was  a  falsehood.  The 
very  purpose  of  it  was  to  show 
what  his  assets  were  and  the  whole 
of  them.  It  is  a  question  for  the 
jury  whether  he  meant  to  swear 
that  all  his  assets  were  those  in 
sight.     Kern   v.  United  States    (C. 

C.  A.  6th  Cir.),  169  Fed.  Rep.  617, 
95  C.  C.  A.  145,  22  Am.  B.  R.  223. 

°2  In  re  Winchester,  155  Fed.  Rep. 
505,  19  Am.  B.  R.  227. 

53 /«  re  Roosa,  119  Fed.  Rep.  542, 
9  Am.  B.  R.  531 ;  In  re  Gailey  (C. 
C.  A.  7th  Cir.),  127  Fed.  Rep.  538, 
11  Am.  B.  R.  539;  In  re  Breiner, 
129  Fed.  Rep.  155,  11  Am.  B.  R. 
684. 

See  also  Woods  v.  Little  (C.  C. 
A.  3d  Cir.),  134  Fed.  Rep.  229,  13 
Am.   B.  R.   742. 
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paying  the  proceeds  to  a  friend/*  or  making  large  and  unusual 
purchases  for  which  no  accounting  was  made,^^  and  the  pay- 
ment of  debts  due  to  relatives  when  such  debts  were  not  kept 
in  books  of  account.^® 

Where  a  bankrupt  fails  to  account  for  property  not  sched- 
uled, but  which  was  in  his  possession  shortly  before  adjudica- 
tion, the  presumption  is  that  the  proceeds  of  it  are,  in  his 
possession. ^^ 

No  concealment  was  found  where  the  bankrupt  enters  the 
sale  in  question  on  his  books,^^  where  he  has  delivered  the  pro- 
perty to  the  trustee  and  his  son,^^  or  has  wasted  money  in 
dissipation  after  turning  over  to  an  assignee  a  sum  he  believed 
',  sufficient  to  pay  his  debts,®"  or  where  he  makes  a  voluntary  sur- 
render of  property  in  which  he  kept  no  interest,®^  or  where 
the  president  of  a  corporation  omitted  its  property  from  his 
personal  schedules,''^  or  where  the  bankrupt  omits  a  mass  of 
obsolete  and  worthless  claims  and  demands  on  which  no 
action  could  be  maintained,"*  or  claims  in  the  hands  of  at- 
torneys on  contingent  fees.®* 

•  Speaking  of  a  charge  of  concealing  property  to  defeat  a 
discharge.  Judge  Blatchford  said :  ®^ 

"A  fraud  of  the  kind  here  alleged  is  one  that  can  seldom 
be  proved  by  other  than  circumstantial  evidence.  The  par- 
ties to  the  transaction  are  generally,  as  in  this  case,  the  only 

5*/m  re  Holstein,  114  Fed.     Rep.  ^^  In  re  Kyte,  174  Fed.  Rep.  867, 

794,  8  Am.  B.  R.  147.  23  Am,  B.  R.  414. 

55 /»  re  Averick,   170  Fed.   Rep.  «"/»  re  Boner,  169  Fed.  Rep.  727, 

521,  22  Am.  B.  R.  518.  22  Am.  B.  R.  151. 

36 /«  re  Greenberg,  114  Fed.  Rep.  "i/n  re  Kolster,  17  Am.  B.  R.  52. 

773,  8  Am.  B.  R.  94.  «2  Vehon  v.  Ullman  (C.  C.  A.  7th 

"Seigel  V.  Cartel   (C.  C.  A.  8th  Cir.),  147  Fed.  Rep.  694,  78  C.  C. 

Cir.),  164  Fed.  691,  21  Am.  B.  R.  A.  82,  17  Am.  B.  R.  435. 

140;  In  re  Stavrahn   (C.  C.  A.  2d  «3/„  yg  Pearce,  21  Vt.  611. 

Cir.),  174  Fed.  Rep.  330,  23  Am.  B.  6*/»  re  George   H.   McAdam,   3 

Ti.  168.  Am.  B.  R.  417. 

"/»  re  Kyte,  174  Fed.  Rep.  867,  «5/„  yg  Goodridge,  No.  5547  Fed. 

23  Am.  B.  R.  414,  even  though  the,  Cas.,  2  N.  B.  R.  324. 
trustee  can  not  trace  the  money. 
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witnesses,  and  if  their  stories  are  to  be  believed  as  told,  no 
fraud  can  be  established.  Extemarevidence  is  not  to  be  had, 
and  the  truth  must  be  reached  by  examining  the  evidence  of 
the  alleged  parties  to  the  fraud,  and  weighing  its  probabilities, 
and  scrutinizing  its  general  tenor  and  manner.  The  deter- 
mination of  the  question  of  fraud  or  no  fraud  must,  under 
such  circumstances,  depend  upon  the  impression  made  by,  the 
evidence  of  the  parties  concerned.  Of  course  those  who 
would  commit  such  a  fraud  would  swear  falsely  to  carry  it 
through.  If  their  positive  testimony  to  the  honesty  of  the 
transaction  is  overborne  by  badges  and  indicia  of  fraud, 
deduced  from  their  own  testimony,  the  conclusion  must  be 
that  there  was  fraud.  If  their  positive  testimony  to  the 
honesty  of  the  transaction  is  true,  and  there  was  no  fraud, 
there  will  not  be  found  in  their  testimony  any  badges  and 
indicia  of  fraud  sufficient  to  ■  overbear  such  positive  testi- 
mony." The  charge  of  concealment  ought  to  be  substantiated 
either  by  direct  testimony  or  by  such  facts  'as  afford  un- 
equivocal circumstantial  evidence  of  it.  It  certainly  ought 
not  to  be  taken  to  be  true  upon  any  slight  or  ambiguous 
presumptions,  nor  upon  any  state  of  facts  which  do  not 
clearly,  and,  indeed,  almost  necessarily,  call  for  such  an 
inference.*®  It  should  be  borne  in  mind  that  the  degree  of 
proof  here  spoken  of  is  not  that  necessary  to  convict  the 
bankrupt,  but  that  necessary  to  sustain  specifications  in  oppo- 
sition to  discharge.  To  convict,  the  proof  must  be  beyond  a 
reasonable  doubt.®'' 

««In  re  Lafleche,   109  Fed.  Rep.  B.   R.   73;   In  re  Leslie,    119  Fed. 

307,  6  Am.  B.  R.  483 ;  In  re  Green-  Rep.  406,  9  Am.  B.  R.  S61 ;  In  re 

berg,  114  Fed.  Rep.  773,  8  Am.  B.  Blalock,   118  Fed.  Rep.  679,  9  Am. 

R.    94;    In   re   Howden,    111    Fed.  B.  R.  266. 

Rep.  723,  7  Am.  B.  R.  191 ;  In  re  "''  In  re  Charles  Polakoff,  1  Am. 

Ferris,   105   Fed.  Rep.  3S6;  5   Am.  B.  R.  358. 

B.  R.  246;  In  re  Gaylord,  106  Fed.  In    an    indictment    for    conceal- 

Rep.  833,  5  Am.  B.  R.  410;  In  re  ing    assets    the    bankrupt    has    no 

Corn,  106  Fed.  Rep.  143,  5  Am.  B.  right  ,  to  •  show    that    up    to    the 

R.  478;  In  re  Fitchard,  103  Fed.  time  of  his  failure  he  was  paying 
Rep.  742,  4  Am.  B.  R.  609;  In  re  '    all  his  creditors  in  the  usual  way. 

Steed,    107   Fed.    Rep.   682,   6  Am.  as  this  is  too  remote.     Johnson  v. 
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An  unexplained  shrinkage  of  assets  is  evidence  of  con- 
cealment,™ "and  is  held  to  raise  a  ^presumption  and  to  throw 
the  burden  strongly  on  the  bankrupt.'^*  If  accompanied  by  a 
failure  to  keep  account  books,  there  is  sufficient  proof  of  con- 
cealment,''^ but  a  decision  based  merely  on  the  fact  that  there 
was  an  unexplained  shrinkage  is  incorrect,  when  the  only 
evidence  to  show  that  there  ever  were  such  assets  is  a  state- 
ment to  a  mercantile  agency. '^'^ 


United  States  (C.  C.  A.  1st  Cir.), 
170  Fed.  Rep.  581,  22  Am.  B.  R. 
3S9,  95  C.  C.  A.  661.  Where  there 
is-  nothing  to  show  that  a  bank- 
rupt, in  giving  evasive  and  disre- 
spectful answers  to  questions  con- 
cerning his  property  wilfully  con- 
cealed testimony,  preventing  his 
creditors  from  obtaining  the  prop- 
erty, his  conduct  is  not  ground  for 
refusing  to  grant  him  a  discharge. 
In  re  Fanning,.  155  Fed.  Rep.  7^1, 
19  Am.  B.  R.  55. 

"/n  re  Leslie.  119  Fed.  Rep.  406, 
9  Am.  B.  R.  561;  In  re  Breitling, 
133  Fed.  Rep.  146,  13  Am.  B.  R. 
126;  Seigel  v.  Cartel  (C.  C.  A.  8th 
Cir.),  164  Fed.  Rep.  691,  90  C.  C. 
A.  512,  21  Am.  B.  R.  140;  In  re 
Simon  &  Sternberg,  151  Fed.  Rep. 
507,  18  Am.  B.  R.  204;  In  re  Robert 
Grgenberg  &  Bro.,  179  Fed.  Rep. 
413,  24  Am.  B.  R.  943.  The  pur- 
chase of  goods  on  credit  and  their 
'  subsequent  disappearance  within  a 
short  time  before  bankruptcy  while 
the  bankrupt  knew  he  was  insol- 
vent, together  with  an  utter  failure 
to  explain  the  matter  supplies  a 
fair  preponderance  of  evidence.  In 
re  Cramer,  175  Fed.  Rep.  879,  23 
Am.  B.  R.  637.  Evidence  held  to 
show  concealment  where  the  items 
in  the  account  books  showing  what 
had  become  of  the  merchandise  and 
cash  could  not  be  satisfactorily  ex- 


plained. '  In  re  Margolis,  181  Fed. 
Rep.  591,  24  Am.  B.  R.  934.  A 
debtor  was  held  guilty  of  concealing 
his  assets  from  his  creditors,  where 
a  statement  filed  eleven  months  be- 
fore the  bankruptcy  showed  assets 
of  $5,750  and  indebtedness  of  $1,700, 
but  his  scheduled  showed  assets  of 
$2,000,  and  indebtedness  of  $2,616.27, 
and  where  he  made  no  satisfactory 
explanation  of  the  great  change  in 
-his  financial  condition.  In  re 
Dobbs,  172  Fed.  Rep.  682,  22  Am. 
B.  R.  801. 

7*  In  re  Cashman,  103  Fed.  Rep. 
67,  4  Am.  B.  R.  326,  In  re  Finkle- 
stein,  101  Fed.  Rep.  418,  3  Am.  B. 
R.  800;  In  re  Morgan,  101  Fed. 
Rep.  982,  4  Am.  B.  R.  402. 

™/n    re    Mendelsohn,    102    Fed. 

Rep.  119,  4  Am.  B.  R.  103;  In  re 

Ablowich,  99  Fed.  Rep. -81,  3  Am. 

.  B.  R.  586;  In  re  O'Gara,  97  Fed. 

Rep.  932,  3  Am.  B.  R.  349. 

The  court  had  a  right  to  call 
the  attention  of  the  jury  to  the 
consideration  that  the  bankrupt  kept 
no  books  of  account,  where  con- 
cealment of  assets  was  charged,  al- 
though the  bankrupt  claimed  that 
the  transactions  were  strictly  cash, 
were  kept  on  slips  and  were  de- 
stroyed as  each  transaction  closed. 

■'■'In  re  Lesser  (C.  C.  A.  2d  Cir.), 
114  Fed.  Rep.  83,  8  Am.  B.  R.  15. 


1216  LAW    AND    PROCEEDINGS    IN    BANKRUPTCY. 

The  fact  that  the  bankrupt  later  amended  a  false  schedule 
of  his  assets  and  to  sorne  extent"  aided  the  trustee  to  dis- 
cover them  while  it  may  influence  the  court  as  to  the  punish- 
ment to  be  inflicted,  is  no  defense  either  to  the  crime  of 
false  swearing  or  concealment  of  assets.'* 

The  penalty  for  this  offense  is  imprisonment  for  a  period 
not  to  exceed  two  years. '^^ 

§  652.     False  oath  or  account. 

It  is  an  offense  to  knowingly  and  fraudulently  make  a  false 
oath  or  account  in,  or  in  relation  to,  any  proceeding  in 
bankruptcy.*"  An  oath  includes  an  affirmation. ^^ 

An  offense  under  this  provision  may  arise  in  connection 
with  any  oath  or  affirmation  made  in  any  part  of  the  pro- 
ceedings, as  an  oath  to  a  schedule  filed  by  a  bankrupt,  an 
oath  to  prove  the  debt  of  a  creditor,  an  oath  made  to  an 
account  by  a  trustee,  or  a  deposition  or  testimony  given  by 
any  person  in  the  course  of  the  proceedings.*^  The  essential 
elements  are  that  it  be  made  knowingly  and  fraudulently,*^ 


'8  Kern  v.  United  States   (C.   C.  In  re  Luftig,  162  Fed.  322,  IS  Am. 

A.  6th  Gr.),  169  Fed.  Rep.  617,  95  B.  R.  773. 

C.   C.  A.   14S,  22  Am.   B.   R.  223 ;  ^^  Kentucky  Nat.  Bank  v.  Carley 

In  re  Eaton,   110  Fed.   Rep  731,  6  (C.  C.  A.  3d  Cir.),  127  Fed.  Rep. 

Am.  B.  R.  531.  686,    12    Am,    B.    R.    119;    United 

'SB.  A.  1898,  Sec.  29&.  States  v.  Simon,  146  Fed.  Rep., 89; 

SOB.  A.  1898,  28&,  clause  2;  spec-  In  re  Freund,  98  Fed.  Rep.  81,  3 

ifications    of   false    oath,    see    post.  Am.  B.  R.  418;  Smith  v.  Keegan,  HI 

Sec.  769.              '  Fed.  Rep.  157,  7  Am.  B.  R.  4;  In  re 

81  B.  A.  1898,  Sec.  1,  clause  17.  Pierce,  103  Fed.  Rep.  64,  4  Am.  B. 

^^  In   re   Conroy,    134   Fed.   Rep.  R.  554;  In  re  Kaiser,  99  Fed.  Rep. 

764,   14  Am.   B.   R.   249;   U.   S.   v.  689,  3  Am.  B.  R.  767;  In  re  Bla- 

Wechsler,   16  Am.  B.   R.   1-;   Edel-  lock,  118  Fed.  Rep.  679,  9  Am.  B. 

stein  V.  United  States  (C.  C.  A.  8th  R.  266;  In  re  Beebe,  116  Fed.  Rep. 

Cir.),  149  Fed.  Rep.  636,  79  C.  C.  A.  48,    8    Am.     B.    R.     597;     In    re 

328,  17  Am.  B.  R.  649,  false  swear-  De  Leeuw,  98  Fed.  Rep.  408,  3  Am. 

ing  by  a  bankrupt  upon  the  hearing  B.    R.    418.      (The    oath    must   be 

of  specifications  of  abjections  to  his  knowingly  false  to  create  an  offense 

discharge.    See  In  re  Salisbury,  113  which  would  bar  a  discharge.) 
Fed.  Rep.  833,  7  Am.  B.  R.  771.  See 
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that  it  be  false;  and  that  it  be  in,  or  in  relation  to,  a  pro- 
ceeding in  bankruptcy.**  It  must  be  made  by  the  bankrupt 
and  not  by  his  partner.*^ 

It  is  not  an  offense  punishable  under  the  act  to  uninten- 
tionally make  a  false  statement  under  oath,  and  it  would 
seem  that  Section  7,  siib.  9, .  protects  the  bankrupt  if  he  in- 
tentionally makes  a  false  oath  on  his  examination.*®  The 
mere  understatement  or  overstatement  in  a  schedule,  of  the 
amount  of  debts,  does  not  warrant  the  conclusion  that  the 
bankrupt  was  misrepresenting  the  condition  oi  his  estate ;  ^'^ 
nor  is  proof  that  the  bankrupt  made  statements  contrary  to 
his 'oath,  proof  that  the  oath  was  false.** 

There  is  no  guilt-  in  omitting  from  the  schedule  securities 
which  are  worthless,*^  but  an  omission  of  equities  in  real 
estate,  though  of  small  value  is  a  false  oath.^** 

Where  the  offense  of  concealment  is  committed  by  omitting 
assets  from  the  schedule  there  must  necessarily  be  a  false 
oath,  as  the  schedule  must  be  verified  by  the  bankrupt.®^ 

The  fact  that  the  bankrupt  files  amended  schedules  in- 
cluding property  left  out  of  the  first  schedule  is  evidence 
that  the  false  oath  to  the  first  was  not  knowingly  made,  but 

"7m   re   Blalock,   118   Fed.   Rep.  tana,  194  U.  S.  S72,  48  L.  Ed.  1122, 

679,  9  Am.  B.  R.  266;  Bauman  v.  12  Am.  B.  R.  132. 

Feist  (C,  C.  A.  8th  Cir.),  107  Fed.  s'/w  re  Miner,  114  Fed.  Rep.  988, 

Rep.  83,  S  Am.  B.  R.  703.  8  Am.  B.  R.  248. 

,  ssHardie  v.  Swafford  Bros.  Dry  ss  Bauman  v.  Feist  (C.  C.  A.  8th 

Goods  Co.  (C.  C.  A.  Sth  Cir.),  165  Cir.),  107  Fed.  Rep.  83,  5  Am.  B. 

Fed.  Rep.*  588,  91  C.  C.  A.  426,  21  R.  703. 

Am.  B.  R.  457.  ^^  In   re   McCrea    (C.    C.    A.   2d 

88  United  States  v.  Simon,  146  Cir.);  161  Fed.  246,  88  C.  C.  A. 
Fed.  Rep.  89,  17  Am.  B.  R.  41 ;  In  re  282,  20  Am.  B.  R.  412. 
Gaylord  (C.  C.  A.  2d  Cir.),  112  Fed.  »»/»  re,  Guilbert,  169  Fed.  Rep. 
Rep.  668,  7  Am.  B.  R.  1 ;  In  re  149,  22  Am.  B.  R.  221. 
Dow's  Estate,  105  Fed.  Rep.  889,  5  "/?«  re  Stod,dart,  114  Fed.  Rep. 
Am.  B.  R.  400;  In  re  Goodale,  109  486,  7  Am.  B.  R.  762;  In  re  Boy- 
Fed.  Rep.  783,  6  Am.  B.  R.  493;  In  den,  132  Fed.  Rep.  991,  13  Am.  B. 
re  Marx,  102  Fed.  Rep.  676,  4  Am.  R.  269;  In  re  George  W.  Schreck, 
B.  R.  521.    See  also  Burrell  v.Mon-  1  Am.  B.  R.  366  (referee).  , 
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is  not  conclusive,  arid  if  the  first  was  knowingly  made,  the 
amended  schedule  would  not  work  a  cure.*^ 

Where  a  creditor  has  proved  his  claim  in  contract  and 
makes  no  claim  of  fraud  it  is  immaterial  on  the  examination 
of  the  bankrupt  what  representations  the  bankrupt  made  to 
induce  the  incurring  of  the  obligation.  Therefore  a  false 
statement  as  to  these  representations  made  in  his  examina- 
tion is  not  a  false  oath  in  relation  to  a  proceeding  in  bank- 
ruptcy within  the  statute.®^ 

An  indictment  charging  perjury  for  omitting  assets  from 
schedules  is  defective  unless  it  charges  directly  that  there  was 
other  property.^*  An  indictment .  charging  perjury  under 
R.  S.  Section  5292  is  bad  on  demurrer  unless  it  charges  that 
the  defendant  took  the  oath  alleged  to  be  false  "willfully."  ^^ 

So  also  a  person  who  is  required  to  make  an  account  is 
guilty  of  an  offense  punishable  under  the  act  who  knowingly 
and  fraudulently  makes  a  false  one,  not  necessarily  under 
oath.  This  includes  the  schedule  of  a  bankrupt,  the  reports 
of  the  trustee,  receiver  and  other  officers  of  the  court,  and 
any  person  or  persons  required  by  the  court  to  .furnish  an 
account  of  property  or  funds.  An  honest  mistake  or  an 
omission  is  not  sufficient  evidence  of  guilt.  It  must  have 
been  intentional,  and  for  the  purpose  of  deceiving,  to  render 
the  person  making  it  guilty  of  an  oflfense. 

A  charge  of  perjury  may  be  predicated  upon  false  testi- 
mony given  by  the  bankrupt  upon  the  examination  under 
Section  21o  before  a  special  commissioner.^^  It  is  necessary 
to  show  that  the  oath  was  administered  to  the  defendant  by  a 
person  properly  appointed  and  authorized  to  do  so,  but  it  'is 

32 /«  re  Eaton,  110  Fed.  Rep.  731,  C.  A.  9th  Cir.),  106  Fed.  Rep.  884, 

6  Am.  B.  R.  531 ;  Kern  v.  United  46  C.  C.  A.  19,  S  Am.  B.  R.  678. 
States    (C.    C.    A.    6th    Cir.),    169  ^^  United  States  v.  Lake,  129  Fed. 

Fed.'  Rep.  617,  95  C.  C.  A.  145,  22  Rep.  499,  12  Am.  B.  R.  270. 
Am.'B.  R.  223.  .oo  United  States  v.  Wechsler,  16 

98 /«   re   Chamberlain,    180   Fed.  Am.  B.  R.  1;  U.  S.  v.  Simon,  146 

Rep.  304,  25  Am.  B.  R.  37.  Fed.  Rep.  89,  17  Am.  B.  R.  41. 

»*Bartlett   v.    United   States    (C. 
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sufficient  to  support  the  charge  of  perjury  if  the  defendant 
take  the  oath  either  before  he  began  to  testify  or  when  he 
got  through  and  signed  his  name  to  the  testimony.**^    ' 

The  penalty  for  this  offense  is  imprisonment  for  a  period 
■  not  exceeding  two  years.®* 

Where  the  question  of  the  oath  comes  up  in  opposition  to 
the  discharge  the  creditor  must  establish  his  case  by  a  pre- 
ponderance of  the  evidence.®^ 

§  653.    Presenting  false  claims. 

It  is  an  offense  punishable  under  the  bankrupt  statute  know- 
ingly and  fraudulently  to  present  under  oath  any  false 
claim  for  proof  against  the  estate  of  a  bankrupt,  or  use  any 
such-  claim  in  composition  personally  or  by  agent,  proxy,  or 
attorney,  or  as  agent,  proxy,  or  attorney.^"" 

The  essential  elements  of  this  offense  are :  First,  the  pre- 
senting of  a  false  claim  under  oath  for  proof  against  the 
estate  of  the  bankrupt  or  to  use  any  such  claim  in  composi- 
tion; and,  secondly,  to  do  so  knowingly  and  fraudulently. 
If  either  of  these  elements  is  wanting,  it  is  not  a  punishable 
offense.  The  offense  may  be  committed  not  only  by  the 
person  who  owns  the  claims,  or  who  is  to  be  benefited  by 
proving  it,  but  may  be  committed  by  any  agent,  proxy,  or 
attorney  who  actually  presents  the  false  claim,  knowing  it  to 
be  false  and  with  intent  to  practice  a  fraud  upon  the  real 
creditors. 

The  penalty  for  this  offense  is  imprisonment  for  a  period 
not  to  exceed  two  years.  ^ 

§  654.    Receiving  property  from  a  bankrupt. 

It  is  a  punishable  offense  to  knowingly  and  fraudulently 
receive  any  material  amount  of  property  from  a  bankrupt 
'iafter  the  filing  of  the  petition,  with  intent  to  defeat  the  act* 

"United  States  v.   Wechsler,  16  lo"  B.  A.  1898,  Sec, 296,  clause  3. 

Am.  B.  R.  1.  1  B.  A.  1898,  Sec.  296. 

»8B.  A.   1898,  Sec.  296.  ^  B.  A.  1898,  Sec.  296,  clause  4. 

'      s'Troeder  v.  Lorsch    (C.   C.   A.  In  Knapp  &  Spencer  Co.  v.  Drew, 

1st   Cir.),    ISO   Fed.   Rep.   710,   17  (C.  C.  A.  8th  Cir.),  160  Fed.  Rep. 

Am.  B.  R.  723.  413,  416,  87  C.  C.  A.  365,  20  Am.  B. 
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The  gist  of  the  offense  created  by  .this  clause  is  to  receive 
property  from  a  bankrupt  after  bankruptcy  proceedings  have 
been  commenced,  with  intent  to  keep  property  from  the 
trustee.  The  bankrupt  who  so  transfers  property  is  guilty 
of  the  offense  of  concealing  property  under  the  first  clause 
of  Section  29.  This  clause  makes  the  person  receiving  such 
property  also  guilty  of  an  offense  punishable  under  the  act. 

The  offense  can  not  be  committed  unless  a  petition  has  been 
filed  in  a  court  of  competent  jurisdiction  in  which  a  trustee 
can  be  appointed.*  It  is  also  essential  that  the  person  re- 
ceiving the  property  does  so  knowingly  and  fraudulently  with 
intent  to  defeat  the  act.* 

The  penalty  for  this  offense  is  imprisonment  for  a  period 
not  to  exceed  two  years.  ^ 

§  655.    Extorting  money  for  forbearing  to  act. 

It  is  a  punishable  offense  under  the  bankrupt  act  to  know- 
ingly and  fraudulently  extort  or  attempt  to  extort  any  money 
or  property  from  any  person  as  a  consideration  for  acting 
or  forbearing  to  act  in  bankruptcy  proceedings.^  Under  the 
former  act  it  was  held  that  acting  or  forbearing  to  act  in 
bankruptcy  proceedings  was  not  such  a  consideration  as 
would  support  a  note.'^  But  the  present  statute  goes  further; 
it  makes  it  an  offense  punishable  by  imprisonment  for  -a 
period  not  to  exceed  two  years.* 

R.  3SS,  Judge  Adams  uses  this  Ian-  if    the    same    was    knowingly    and 

guage :  "The  appellant  in  taking  the  fraudulently  done,  committed  an  of- 

money  from  the  bankrupt  after  pro-  fense    denounced    by    section    29b, 

ceedings    in    bankruptcy    had    been  subd.  4,  Bankruptcy  j\ct." 

instituted  against  him  violated  the  ^  See   United    States   v.    Latorre, 

spirit  and  purpose  of  the  bankruptcy  No.  15567  Fed.  Cas.,  8  Blatch.  134. 

act   by    attempting   to   prevent   the  *  In  re  Luftig,  15  Am.  B.  R.  773. 

administration  of  the  estate  by  the  «  B.  A.  1898,  Sec.  296. 

proper    court    after    it    had    taken  « B.  A.  1898,  Sec.  29&,  clause  5. 

jurisdiction  over  it  and  had  already  '  Rice  v.  Maxwell,  13  Smeads  & 

taken  the   money   in  question   into  M.  (21  Miss.)  289;  Bell  v.  Leggett, 

actual    possession    through    its    re-  3  Selden  (7  N.  Y.)   178. 

ceiver.    Not  only  so,  but  the  officers  »  b.  A.  1898,  Sec.  296. 
of  appellant  in  doing  what  they  did. 
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§656.    Agreement  to  stifle  prosecution. 

The  bankruptcy  court'  will  not  sanction  an  agreement  to 
stifle  prosecution  for  a  crime/"  though  it  may  increase  the 
assets  of  the  estate.  ^^ 

§  657.    Offenses  by  referees. 

The  bankrupt  statute  specifies  three  offenses  which  may  be 
■committed  by  a  referee.  They  are,''  if  he  knowingly,  first, 
acts  as  a  referee  in  a  case  in  which  he  is  directly  or  indi- 
rectly interested ;  or,  second,  purchases,  while  a  referee,  di- 
rectly or  indirectly,  any  property  of  the  estate  in  bankruptcy 
of  which  he  is  referee;  or,  tJurd,  refuses,  while  a  referee  or 
trustee,  to  permit  a  reasonable  opportunity  for"  the  inspection 
of  the  accounts  relating  to  the  affairs  of,  and  the  papers  and 
records  of,  estates  in  his'  charge  by  parties  in  interest  when 
directed  by  the  court  so  to  do.^^ 

It  is  not  an  offense  to  refuse  to  permit  an  inspection  of 
books,  etc.,  unless  such  an  inspection  has  been  ordered  by 
the  court.  If  an  inspection  is  denied  by  the  referee  or  trustee, 
it  is  assumed  that  the  refusal  is  based  upon  some  good 
ground.  If  it  is  not,  upon  application  to  the  court,  an  inspec- 
tion will  be  allowed.  A  refusal  by  the  referee  or  trustee 
after  the  order  of  court  is  an  offense. 

The  penalty  in  case  of  any  of  the  offenses  mentioned  in 
this  section  is  a  fine  not  to  exceed  five  hundred  dollars  and  a 
forfeiture  of  the  office  of  referee.  So  also  the  right  to 
submit  an  alleged  offense  under  the  act  to  a  jury  is  deter- 
mined and  enjoyed  according  to  the  United  States  laws  now 
in  force,  or  such  as  may  be  hereafter  enacted,  in  relation  to 
trials  by  jury.^*  The  office  becomes  vacant  immediately  upon 
conviction. 

1°  Muiford    v.    Fourth     National  taken   is    disapproved.     See   In   re 

Bank  (C.  C.  A.  3d  Gir.),  157  Fed.  Luftig,  162Fed.  322,  IS  Am.  B.  R. 

897,  85  C.  C.  A.  225,  19  Am.  B.  R.  773. 

742,   compromise   with   relatives   of  ^^/m  re  Rosenblatt,  153  Fed. -355, 

bankrupt  charged  .with  ■  preferences  18  Am.  B.  R.  663. 

on  condition  that  no  criminal  prose-  ^^  B.  A.   1898,  Sec.  29ir. 

cution  against  batikrupt  be   under^  ^^  B.  A.  1888,  Sec.  19c. 


1222  LAW    AND    PROCEEDINGS   IN    BANKRUPTCY. 

§  658.    What  court  has  jurisdiction  of  criminal  proceedings. 

Proceedings  to  punish  for  offenses  under  the  bankrupt  act 
may  be  instituted  by  a  court  of  bankruptcy. 

In  the  general  grant  of  powers  conferred  by  section  2  of 
the  act,  upon  the  courts  of  bankruptcy,  it  is  provided  that  they 
"are  hereby  invested,  within  their  respective  territorial  limits 
as  now  established,  or  as  they  may  be  hereafter  changed,  with 
such  jurisdiction  at  law  and  in  equity  as  will  enable  them  to 
exercise  original  jurisdiction  in  bankruptcy  proceedings,  in 
vacation  in  chambers,  and  during  their  respective  terms,  as 
they  are  now  or  may  be  hereafter  held,  to  .  .  .  fourth, 
arraign,  try,  and  punish  bankrupts,  officers  and  other  persons, 
and  the  agents-,  officers,  members  of  the  board  of  directors  or 
trustees,  or  other  similar  controlling  bodies,  of  corporations, 
for  violations  of  this  act,  in  accordance  with  the  laws  of  pro- 
cedure of  the  United  States  now  in  force,  or  such  as  may  be 
hereafter  enacted,  regulating  trials  for  the  alleged  violation  of 
laws, of  the  United  States." 

Section  23c  provides  that  "the  United  States  circuit  courts 
shall  have  concurrent  jurisdiction  with  the  courts  of  bank- 
ruptcy, within  their  respective  territorial  limits,  of  the  offenses 
enumerated  in  this  act."  The  Judicial  Code  of  1911  abolished 
the  circuit  courts,  and  transferred  the  jurisdiction  to  the 
several  district  courts.'- 

The  court  for  the  district  within  which  the  offense  is  com- 
mitted has  jurisdiction  to  punish  for  the  offense. 

§659.    Persons  subject  to  punishment. 

The  act  specifically  designates  the  persons  liable  to  the 
punishment  which  it  prescribes. '- 

The  statute  only  mentions  bankrupts.  It  has  been  held  that 
no  person  other  than  the  bankrupt  can  be  punished  under  this 
section.^     The  better  rule  is  that  section  29  applies  not  only 

1  Sees.  289  to  292  of  the  act  of  A.  8th  Cir.),  137  Fed.  Rep.  6,  69 
March  3,  1911,  36  Stat,  at  L.  1087.      C.  C.  A.  S68,  14  Am.  B.  R.  507; 

■■  B.  A.  1898,  Sec.  296.  United  States  v.  Lake,  129  Fed.  Rep. 

2  Field   V.   United   States    (C.    C.      499,  12  Am.  B.  R.  270. 
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to  a  bankrupt,  but  also  to  all  persons  who  united  with  the  bank- 
rupt as  participants  in  the  act  which  is  made  an  offense  by 
the  statute.^  Other  provisions  of  the  bankrupt  act  support  this 
view.* 

A  bankrupt  corporation  may  commit  an  offense  under  the 
bankrupt  act,  and  its  officers  may  be  putiished  as  participants 
in  the  forbidden  acts.^  Officers  may  be  indicted  without  join- 
ing the  corporation.^ 

A  person  may  be  liable  to  punishment  for  an  act  committed 
prior  to  an  adjudication,  i-f  the  adjudication  is  subsequently 
made.'' 


2  Cohen  v.  United  States  (C.  C. 
A.  2d  Cir.),  157  Fed.  Rep.  6S3,  85 
C.  C.  A.  113, 19  Am.  B.  R.  8;  United 
States  V:  Young  &  Holland  Co.,  170 
Fed.  Rep.  110,  22  Am.  B.  R.  484; 
Alkon  V,  United  States  (C.  C.  A. 
1st  Cir.),  163  Fed.  Rep.  810,  90  C. 
C.  A.  116,  22  Am.  B.  R.  489. 

See  also  United  States  v.  Bayer, 
No.  14547  Fed.  Cas.,  4  Dill.  407; 
United  States  v.  Stevens,  44  Fed. 
Rep.  132;  United  States  v.  Snyder, 
8  Fed.  Rep.'  805,  14  Fed.  Rep.  554; 
United  States  v.  Houghton,  14  Fed. 
Rep.  544. 

*In  defining  the  jurisdiction  of 
the  courts  of  bankruptcy,  it  is  pro- 
vided that  they  may,  under  Sec.  2, 
clause  4,  "'arraign,  try  and  punish 
bankrupts,  officers,  and  other  per- 
sons, and  the  agents,  officers,  mem- 
bers of  the  board  of  directors  or 
trustees,  or  other  similar  controlling 
bodies,  of  corporations  for  viola- 
tions of  this  act,  in  accordance  with 
the  laws  of  procedure  of  the  United 
States  now  in  force,  or  such  as  may 
be  hereafter  enacted,  regulating 
trials  for  the  alleged  violation  of 
laws  of  the  United  States,"  and 
,Chap.  1,  Sec.  1,  clause  19,  reads: 
"  'Persons'  shall  include  corpof a- 
'  tions,  except  where  otherwise  spec- 


ified, and  officers,  partnerships,  and 
women,  and  when  used  with  ref- 
erence to  the  commission  of  acts 
which  are  herein-  forbidden  shall 
include  persons  who  are  participants 
in  the  forbidden  acts,  and  the 
agents,  officers,  and  members  of  the 
board  of  directors  or  trustees,  or 
other  similar  controlling  bodies  of 
corporations." 

^  Cohen  v.  United  States  (C.  C. 
A.  2d  Cir.),  157  Fed.  Rep.  653,  85 
C.  C.  A.  113,  19  Am.  B.  R.  8;  United 
States  v.  Young  &  Holland  Co.,  170 
Fed.  Rep.  110,  22  Am.  B.  R.  484; 
United  States  v.  Freed,  179  Fed. 
Rep.  236,  25  Am.  B.  R.  89. 

As  to  when  corporations  can 
commit  crimes  which  consist  in 
purposely  doing  things  prohibited  by 
statute  and  be  charged  with  knowl- 
edge of  the  acts  of  their  officers  and 
agents,  see  New.  York  Central  R. 
R.  Co.  V.  United  States,  212  U.  S. 
481,  53  L.  Ed.  --. 

8  United  States  v.  Young  &  Hol- 
land Co.,  170  Fed.  Rep.  110,  22 
Am.  B.  R.  484. 

7  Alkon  V.  U.  S.  (C.  C.  A.  1st 
Cir.),  163  Fed.  Rep.  810,  90  C.  C. 
A.  116,  22  Am.  B.  R.  489;  U.  S.  v. 
Young  &  Holland  Co.,  170  Fed.  Rep. 
110,  22  Am.  B.  R.  484;  Kerrch  v. 
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Persons  may  be  punished  for  crimes,  as  perjury,  conspiracy, 
etc.,  prohibited  by  the  general  statutes  of  the  United  States.* 
A  crime  punishable  under  the  gfeneral  statutes  of  the  United 
States  is  not  an  offense  arising  under  the  bankrupt  law,  though 
the  overt  act  necessary  to  be  alleged  may  have  been  £ommitted 
in  a  bankruptcy  proceeding.® 

The  indictment  must  be  found  or  information  filed  within 
one  year  from  the  commission  of  the  offense,  if  proceedings  are 
taken  under  the  bankruptcy  act,^"  but  this  limitation  does  not 
apply  to  an  indictment  under  the  Revised  Stitutes.^^ 

§  660.    Indictment  or  information. 

Proceedings  to  punish  a  person  for  an  offense  under  the 
bankrupt  act  are  criminal  in  their  nature.  • 

In  such  trials  and  proceedings  the  bankrupt  act  expressly 
adopts  "the  laws  of  procedure  of  the  United  States  now  in 
force,  or  such  as  may  be  hereafter  enacted  regulating  trials  for 
the  alleged  violation  of  laws  of  the  United  States."  ^ 

Criminal  proceedings  in  bankruptcy  are  regularly  insti- 
tuted by  an  indictment  found  by  a  grand  jury.  But  it  has 
been  held  that  where  the  crime  is  not  infamous,  within  the 
meaning  of  that  term  as  used  in  the  fifth  amendment  to  the 
constitution,  the  person  committing  it  may  be  prosecuted  by 
information.^  All  offenses  under  the  present  bankrupt  act, 
except  those  punishable  by  fine  only,  are  infamous  within  the 

United  States   (C.  C.  A.  1st  Cir.),  ^  United  States  v.  Comstock,  162 

171  Fed.  Rep.  366,  96  C.  C.  A.  258,  Fed.  Rep.  416,  20  Am.  B.  R.  526; 

22  Am.  B.  R.  544;  U.  S.  v.  Cohn,  United    States    v:    Lake,    129    Fed. 

142  Fed.  Rep.  983,  IS  Am.  B.  R.  357.  Rep.  499,  12  Am.  B.  R.  270;  Wechs- 

In  Gilbertson  v.  U.  S.   (C.  C.  A.  le'r  v.  United  States   (C.  C.  A.  2d 

7th  Cir.),  168  Fed.  Rep.  672,  94  C.  Cir.),   158  Fed.  Rep.  579,  86  C.  C. 

C   A.   158,'  22  Am.   B.   R.   32,   the  A.  37,  19  Am.  B.  R.  1. 

court  said:     "Without  adjudication  ^Consult  United  States  v.  Hirsch, 

as  a  bankrupt  within  the  meaning  100  U.  S.  33,  25  L.  Ed.  539. 

of  the   statute,   the   conviction   can  ^°  B.  A.  1898,  Sec.  29d. 

not  be  upheld,  notwithstanding  the  ^^  United  States  v.  Comstock,  162 

proof    of    flagrant    concealment    6i  Fed.  Rep.  416,  20  Am.  B.  R.  526. 

property     from     the     trustee     (de  ^  B.  A.  1898,  Sec.  2,  clause  4. 

facto)."  2  United    States    v.    Block,    No. 

14609  Fed.  Cas.,  4  Saw.  211. 
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meaning  of  that  term  given  by  the  supreme  court.^  It  has 
been  said  that  "the  question  is  whether  the  crime  is  one  for 
which  the  statutes  authorize  the  courts  to  award  an  infamous 
punishment,  not  whether  the  punishment  ultimately  awarded 
is  an  infamous  one.  When  the  accused  is  in  danger  of  being 
subjected  to  an  infamous  punishment  if  convicted,  he  has  the 
right  to  insist  that  he  shall  not  be  put  upon  his  trial  except  on 
the  accusation  of  a  grand  jury."  * 

§  661.    Averments  in  indictments. 

General  averments  in  an  indictment  are  not  sufficient.  It 
must  show  an  offense,  and  must  convey  to  the  accused  the 
information  necessary  to  enable  him  to  make  his  defense.^ 
A  recital  of  evidential  facts  is  improper.^ 

The  indictment  should  aver  that  proceedings  in  bankruptcy 
were  duly  begun,  naming  the  court  and  district  in  which  they 
were  had,  and  that  an  adjudication  in  bankruptcy  had  been 
made  and  when  made.^  It  is  not  necessary  to  plead  facts  giving 
the  bankruptcy  court  jurisdiction,  as  by  showing  that  a  cor- 
poration is  within  the  classes  subject  to  adjudication,  or  giving 

3  See  the  discussion  of  this  sub-  B.   R.   68 ;    United   States   v,   Com- 

ject   by   Mr.   Justice   Gray,    in   Ex  stock,   161   Fed.   Rep.   644,   20  Am. 

parte  Wilson,  114  U.  S.  424,  29  L.  B.  R.   S20. 

Ed.  89,   et  seq.     See   also  Medley,  Consult    also   Reg.   v.    Lands,   33 

Petitioner,  134  U.  S.  160,  33  L.  Ed.  Eng.    Law    and    Eq.    536;    Rex    v. 

835;  Mackin  v.  United  States,   117  Jones,   24   E.    C.  'L.    156;    Reg.    v. 

.U.  S.  348,  29  L.  Ed.  909;  Parkinson  Ewington,  41  E.  C.  L.  178;  Reg.  v. 

V.  United  States,  121  U.  S.  281,  30  Boyd,  5  Cox  Cr.  Cas.  502. 

L.   Ed.   959;    United   States   v.    De  ^  United  States  v.  Freed,  179  Fed. 

Walt,  128  U.  S.  393,  32    L.  Ed.  485.  236,  25  Am.  B.  R.  89. 

*  In  Ex  parte  Wilson,  114  U.  S.  ^  In   Gilbertson   v.   United   States 

426,  29  L.  Ed.  89.  (C.  C.  A.  7th  Cir.),  168  Fed.  Rep. 

iBartlett  v.  United  States  (C.  C.  672,  94  C.  C.  A.  158,  22  Am.  B.  R. 
A.  9th  Cir.),  106  Fed.  Rep.  884,  46  32,  Judge  Seaman  said:  "Without 
C.  C.  A.  19,  5  Am.  B.  R.  678;  United  adjudication  as  a  bankrupt  within 
States  V.  Lake,  129  Fed.  Rep.  499,  the  meaning  of  the  statute,  the  con-  ' 
12  Am.  B.  R.  270;  McNeil  v.  United  victioncan  not  be  upheld  notwith- 
States  (C.  C.  A;  5th  Cir.),  150  standing'  the  proof  of  flagrant.  con- 
Fed.  Rep.  82,  80  C.  C.  A.  36,  18  cealment  of  property  from  the  tr'us- 
Am.  B.  R.  22;  United  States  v.  tee  {de  facto)." 
Grodson,  164  Fed.  Rep.  157,  21  Am. 
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the  names  of  the  petitioning  creditors,  or  the  amount  of  debts, 
or  the  acts  of  bankruptcy.  An  adjudication  in  bankruptcy  can 
not  be  collaterally  attacked  in  a  criminal  proceeding-.^ 

An  allegation  that  a  referee  or  a  trustee  was  duly  appointed 
in  bankruptcy  by  the  district  court  of  the  United  States,  nam- 
ing the  district,  is  sufficient.^  It  has  been  held  sufficient  to 
allege  that  a  trustee  was  in  contemplation.® 

An  indictment,  charging  an  offense  under  section  29,  should 
use  the  statutory  words  "knowingly  and  fraudulently"  to  char- 
acterize the  offense,  or  an  equivalent  expression.^  The  word 
"feloniously"  should  not  be  used  because  the  offenses  are  only 
misdemeanors. 

§  662.    Averments  in  an  indictment  for  concealing  assets. 

An  indictment  for  concealment  of  assets  must  use  the  statu- 
tory words  "knowingly  and  fraudulently,"  or  their  equiv- 
alents, to  characterize  the  offense.^ 

A  oharge  that  the  accused  did  unlawfully,  knowingly,  wil- 
fully and  fraudulently  conceal  from  his  trustee,  etc.,  certain 
property  belonging  to  the  estate  in  bankruptcy,  and  which  said 
property  was  in  his  hands  and  possession,  etc.,  carries  with  it 
a  s\ifficient  averment  that  the  accused  knew  that  the  property 
he  was  so  charged  with  concealing  belonged  to  his  estate  in 
bankruptcy.^ 

*  Edelstein  v.  United  States  (C.  C.  Wechsler  v.  United  States  (C.  C. 

A.  8th  Cir.),  149  Fed.  Rep.  636,  79  A.  2d  Cir.),  158  Fed.  Rep.  579,  86 

C.  C.   A.   328,   17  Am.   B.  R.  649;  C.  C.  A.  37,  19  Am.  B.  R.  1,  it  was 

Gilbertson  v.  United  States  (C.  C.  ^^^Id  that  false  swearing  "corruptly, 

A.  7th  Cir.),  168  Fed.  Rep.  672,  94  kno^^gly.    wilfully    and    contrary 

C.    C.   A.    158,   22   Am.   B.   R.   32;      *°  ^'''  °^*'"   '=  =*   "^^^^^  °^  ^^''^ 
TT  .-i  J    oi  ..  T-       1     -,-,^1   -r.   ,       swearing    "knowingly   and    fraudu- 

United    States   v.    Freed,    179   Fed.      1^1" 

/U,      ' ,           ....  1  United  States  v.  Comstock,  162 

Kerrch  v.  United  States   (C.  C.  pej.  R^p  415^  20  Am.B.  R.  525. 

A.  1st  Cir.),  171  Fed.  Rep.  366,  96  2  McNiel  v.  United  States  (C.  C. 

C.  C.  A.  258,  22  Am.  B.  R.  544.  a.  5th  Cir.),  150  Fed.  Rep.  82,  80  C. 

6Alkon  V.  United   States    (C.   C.  C.  A.  36,  18  Am.  B.  R.  22;  United 

A.  1st  Cir.),  163  Fed.  Rep.  810,  90  States  v.  Comstock,  161  Fed.  Rep. 

C.  C.  A.  116,  22  Am.  B.  R.  489.  644,    20    Am.    B.    R.    520;    United 

^  United  States  v.  Comstock,  162  States  v.  Jackson,  2  Fed.  Rep.  502. 

Fed.  Rep.  415,  20  Am.  B..  R.  525  and  In    United    States    v.    Comstock, 

161  Fed.  Rep.  644,  20  Am.  B.  R.  520.  supra.  Judge  Brown  said :  "The  de- 
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A  charge  of  conspiracy  to  conceal  assets  by  removing  and 
concealing  property  prior  to  bankruptcy  and  tliat  the  conceal- 
ment was  continued  after  the  bankruptcy  and  the  property  not 
scheduled  by  the  bankrupt  is  sufficient.* 

■  It  has  been  held  that  a  failure  to  allege  specifically  that  the 
property  concealed  was  the  property  of  the  bankrupt  at  the 
time  of  the  adjudication,  was  a  formal  defect  and  not  fatal.* 
No  allegation  of  ownership  is  made  essential  by  the  statute, 
save  that  the  property  was  "belonging  to  his  estate  in  bank- 
ruptcy." ^ 

It  is  not  necessary  to  specify  in  the  indictment  the  particular 
mode  of  concealment.®  A  charge  of  fraudulent  concealment 
is  due  notice  to  the  defendant  that  evidence  may  be  offered 
against  him  of  various  modes  of  concealment. 

§  663.    Averments  in  an  indictment  for  perjury  and  false  oath. 

A  person  may  be  indicted  for  making  a  false  oath  in  a  bank- 
ruptcy proceeding  under  the  bankrupt  act,  or  for  perjury  under 
the  Revised  Statutes  of  the  United  States.^ 

fendant  assigns  as  cause  of  demur-  defendant     "did     conceal     a     large 

rer  the  omission  of  the  word  'wil-  amount  of  personal  property  which 

fully.'    The  language  of  the  statute  then    and    there    belonged    to    the 

used  in  the  indictment  is  the  sub-  estate     in     bankruptcy,     to-wit,     a 

stantial  equivalent  of  a  charge  that  large    number   of   cases    containing 

the  defendant  did  wilfully  conceal."  shoes  and  footwear  of  leather  and 

*  Cohen  V.  United  States  (C.  C.  rubber,  of  great  value;  to-wit,  of 
A.  2d  Cir.),  157  Fed.  Rep.  651, _8S  the  value  of  ten  thousand  dollars, 
C.  C.  A.  ll;^,  19  Am.  B.  R.  8;  United  a  more  particular  description  of 
States  V.  Cohn,  142  Fed.  Rep.  983,  which  is  to  the  grand  jurors  afore- 
15  Am.   B.  R.  357;   United   States  said  unknown." 

V.  Stern,  186  Fed.  Rep.  854;  Radin  ^  United.  States  v.  Comstock,  161 

V.  United  States  (C.  C.  A. •2d  Cir.),  Fed.  Rep.  644,  20  Am.  B.  R.  520. 

189  Fed.  Rep.  568.    But  see  United  i  B.  A.   1898,  Sec.  296,  clauses  2 

States   V.   Grodson,    164   Fed.   Rep.  and  3;  R.  S.  Sec.  5392;  Wechslerv. 

157,  21  Am.  B.  R.  6.  United  States   (C.  C.  A.  2d  Cir.), 

*  United  States  v.  Jackson,  2  Fed.  158  Fed.  Rep.  579,  86  C.  C.  A.  37, 
Rep.  502.  19  Am.  B.  R.   1 ;   United  States  v. 

s  In  United   States  v.   Comstock,  Lake,  129  Fed.  Rep.  499,  12  Am.  B. 

161  Fed.  Rep.  644,  20  Am.  B.  R.  520,  R.  270. 

the    following    averment    was    sus-  Section  5392  of  the  Revised  Stat- 

tained  by  Judge  Brown :  That  the  utes  is  as  follows  :  "Sec.  5392.  Every 
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A  false  oath  may  occur  in  swearing  to  schedules,  proof"  of  a 
claim  or  any  other  paper  filed  in  the  bankruptcy  proceedings, 
or  in  giving  testimony  at  an  examination  under  section  21 
of  the  act,  or  any  trial  before  the  judge  or  referee. 

An  indictment  under  section  29b  of  the  act,  for  making  a 
false  oath  to  his  schedules  may  allege  "that  the  accused,  in 
compliance  with  the  provisions  of  the  bankrupt  law,  filed  in 
the  bankruptcy  proceedings  with  the  referee,  the  schedules 
required  by  law,  subscribed  and  sworn  to  by  him  before  a 
duly  commissioned  and  acting  notary  public  authorized  as 
such  to  administer  oaths,  that  he  said  upon  his  oath  that 
the  said  schedules  contained  a  true  and  complete  statement 
of  all  of  his  property  and  estate,  both  real  and  personal,  etc., 
and  that  the  statement  that  he  had  on  hand  only  the  sum  of 
$100.00,  and  which  was  all  the  money  he  then  and  there  had, 
was  false,  and  then  charged  that  he  fraudulently  and  know- 
ingly omitted  from  the  schedules  the  sum  of  $150,000.00  in 
lawful  money  of  the  United  States,"  or  choses  in  action  giving 
the  amounts  and  the  parties  from  whom  they  are  due.^ 

It  is  not  necessary  to  describe  the  assets  charged  to  have 
been  omitted  from  the  schedules  with  greater  particularity.^ 
It  is  not  sufficient  to  aver  that  "the  schedules  did  not  contain 
a  full,  true  and  perfect  account  of  all  debts  owing  to  him  at  that 
time,"  without  specifying  what  debts  were  omitted.* 

person  who,  having  taken  an  oath  and  by  imprisonment,  at  hard  labor, 
before  a  competent  tribunal,  officer  not  more  than  five  years ;  and  shall, 
or  person,  in  any  case  in  which  a  moreover,  thereafter,  be  incapable  of 
law  of  the  United  States  authorizes  giving  testimony  in  any  court  of 
an  oath  to  be  administered  that  he  the  United  States  until  such  time 
will  testify,  declare,  depose  or  cer-  as  the  judgment  against  him  is  ra- 
tify truly,  or  that  any  written  testi-  versed." 

mony,     declaration,     deposition,     or  ^  United  States  v.  Lake,  129  Fed. 

certificate  by  him  subscribed  is  true,  Rep.  499,  12  Am.  B.  R.  270. 

wilfully  and  contrary  to  such  oath  ,  ^  United  States  v.  Lake,  129  Fed. 

states'  or    subscribes    any    material  Rep.  499,  12  Am.  B.  R.  270. 

matter  which  he  does  not  believe  to  *  Bartlett  v.  United  States  (C.  C. 

be  true,   is   guilty  of  perjury,   and  A.  9th  Cir.),  106  Fed.  Rep.  884,  46 

shall  be  punished  by  a  fine  of  not  C.  C.  A.  19,  S  Am.  B.  R.  678;  Rex 

more    than    two    thousand    dollars,  v.  Hepper,  Ryan  &  M.,  210. 
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If  is  not  necessary  to  allege  the  materiality  of  the  false 
statements  made  under  oath  where  the  allegation  of  materiality 
would  be  only  a  conclusion  of  law,  but  it  should  be  averred 
when  the  allegations  in  the  indictment  are  not  so  specific  as 
to  show  their  materiality.® 

In  an  indictment  for  perjuiy  for  false  testimony  given  by 
a  bankrupt  upon  an  examination  under  section  21a  before  a 
special  commissioner,  it  is  necessary  to  show  that  the  oath  was 
administered  to  the  defendant  by  a  person  properly  appointed 
and  authorized  to  do  so,  but  it  is  sufficient  to  show  that  the 
defendant  took  the  oath,  either  before  he  began  to  testify  or 
when  he  got  through  and  signed  his  name  to  the  testimony.** 

If  the  indictment  is  framed  under  the  Revised  Statutes  for 
perjury  the  omission  to  charge  that  the  defendant  took  the 
oath  alleged  to  be  false  "wilfully"  is  fatal.  A  charge  of  false 
swearing  "corruptly,  knowingly,  wilfully  and  contrary  to  his 
oath"  is  equivalent  to  false  swearing  "knowingly  and  fraud- 
ulently" under  section  29  of  the  act.'^ 

§  664.     The  trial. 

The  proceedings  subsequent  to  the  indictment  are  such  as 
are  regularly  had  in  criminal  cases  in  the  federal  courts. 

The  bankrupt  act  vests  the  courts  of  bankruptcy  with  juris- 
diction to  arraign,  try,  and  punish  bankrupts,  etc.,  "in  accord- 
ance with  the  laws  of  procedure  of  the  United  States  now  in 
force,  or  such  as  may  be  hereafter  enacted,  regulating  trials 
for  the  alleged  violation  of  the  laws  of  the  United  States."  ^ 

The  trial  is  by  jury  according  to  the  course  of  the  common 
law.  The  court  may  exclude  evidence  of  facts,  which  appear 
to  it  to  be  too  remote  to  be  material  under  the  circumstances 
of  the  case.^     The  re-examination  of  witnesses  with  respect 

=  United  States  v.  Lake,  129  Fed.  i  B.  A.  1898,  Sec.  2,  clause  4. 

'  Rep.  499,  12  Am.  B.  R.  270.  ^  Johnson  v.  United  States  (C.  C. 

"United    States   v.    Wechsler,    16  A.  1st  Cir.),  170  Fed.  Rep.  581,  95 

Am.  B.  R.  1.  C.   C.   A.   661,  22  Am.   B.R.  359; 

■'Wechsler  v.   United   States    (C.  Kern  v.  United  States  (C.  C.  A.  6th 

C.  A.  2d  Cir.),  158  Fed.  579,  86  C.  Cir.),  169  Fed.  Rep.  617,  95  C.  C. 

C.  A.  37,  19  Am.  B.  R.  1.  A.   145,  22  Am.  B.  R.  223. 
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to  matters  not  brought  out  in  cross-examination  *  and  the 
order  of  putting  in  evidence  *  is  within  the  discretion  of  the 
court.? 

Recitals  in  the  indictment  that  certain  particulars  are  un- 
known to  the  grand  jurors  need  not  be  proved.^ 

The  competency  of  evidence,  privilege  of  communication 
betv\feen  husband  and  wife,"  preserving  exceptions  to  the  ad- 
mission of  evidence  and  the  charge  of  the  court/  the  settling 
of  bills  of  exception  and  proceedings  on  writ  of  error  are  gov- 
erned by  the  same  law  of  procedure  as  in  other  criminal  cases.* 

A  bail  bond  may  be  forfeited  where  the  prisoner  voluntarily 
goes  into  another  jurisdiction  where  other  indictments  are 
pending  and  is  there  convicted  and  imprisoned.* 

§665.    Admissibility  of  schedules  as  evidence  in  a  criminal 
case. 

Prior  to  the  repeal  of  section  860  of  the  Revised  Statutes, 
■  schedules  were  not  admissible,  over  the  objection  of  the  de- 
fendant, in  a  criminal  proceeding  for  concealing  property,  on 
the  ground  that  they  were  protected  by  that  section.^     Nor 

3  Jacobs  V.  United  States    (C.  C.  ■"  Johnson  v.  United  States  (C.  C. 

A.  1st  Cir.),  161  Fed.  Rep.  694,  88  A.  1st  Cir.),  163  Fed.  Rep.  30,  89  C. 

C.  C.  A.  SS4,  20  Am.  B.  R.  SSO.  C.  A.  508,  20  Am.  B.  R.  724;  Cohen 

*  Cohen  v.  United  States    (C.  C.  v.  United  States  (C.  C.  A.  4th  Cir.), 

A.  2d  Cir.),  157  Fed.  Rep.  651,  85  170  Fed.  Rep.  715,  96  C.  C.  A.  35, 

C.  C.  A.  113,  19  Am.  B.  R.  8.  22  Am.  B.  R.  333. 

^Jacobs  V.  United  States    (C.  C.  Section  860  of  the  Revised  Statutes 

A.  1st  Cir.),  161  Fed.  Rep.  694,  88  read  as  follows:    "No  pleading  o-f  a 

C.  C.  A.  554,  20  Am.  B.  R.  550.  party,  nor  any  discovery  or  evidence 

"Jacobs  V.  United  States   (C.   C.  obtained  from  a  party  or  witness  by 

A.  1st  Cir.),  161  Fed.  Rep.  694,  88  means   of  a  judicial  proceeding  in 

C.  C.  A.  554,  20  Am.  B.  R.  550.  this   or  any   foreign  country,   shall 

'Johnson  v.  United  States  (C.  C.  be  given  in  evidence,  or  in  any  man- 

A.  1st  Cir.),  170  Fed.  Rep.  581,  95  ner  used  against  him  or  his  property 

C.  C.  A.  661,  22  Am.  B.  R.  359.  or  estate,  in  any  court  of  the  United 

'  See  Loveland's  Appellate  Juris-  States,  in  any  criminal  proceeding, 
diction  of  Federal  Courts,  Sees.  125  or  for  the  enforcement  of  any  pen- 
to  136.  alty  or  forfeiture:   Provided,  That 

^  Uriited    States    v.    Marrin,    170  this   section   shall   not  exempt   any 

Fed.  Rep.  476.  party  or  witness   from  prosecution 
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was  it  proper  to  use  them  before  the  grand  jury  in  obtaining 
an  indictment  of  the  bankrupt  for  concealment  of  his  prop- 
erty.2 

Since  the  repeal  of  that  section,^  schedules  may  be  admitted 
in  evidence  against  the  bankrupt  in  a  criminal  proceeding  for 
concealment  of  property  or  making  a  false  oath.  The  schedules 
may  be  offered  to  show  that  certain  property,  which  is  claimed 
that  the  bankrupt  withheld  and  concealed  from  the  trustee, 
was  not  embraced  in  his  schedules,  or  that  the  oath  he  made  to 
them  was  in  fact  false. 

He  can  not  claim  immunity  under  section  7,  clause  9,  of  the 
act,  because  schedules  are  not  testimony  within  the  meaning  of 
that  provision.^ 

He  is  not  protected  by  the  fifth  amendment  of  the  Constitu- 
tion of  the  United  States,  because  he  filed  them  voluntarily 
without  claiming  his  privilege.  The  act  requires  him  to  file 
schedules  of  his  assets  and  liabilities  in  both  voluntary  and 
involuntary  cases.  ^  If  the  bankrupt  fails,  to  file' a  schedule 
in  involuntary  bankruptcy  the  petitioning  creditor,  may  do  so.® 
The  schedule  is  made  of  his  own  motion  and  states  such  facts 
and  such  only  as  he,  being  in  no  way  interrogated  or  cross- 
examined,  may  choose  to  state.  It  is  not  obtained  from  him  by 
any  judicial  process  which  he  is  obliged  to  obey.  If  the  bank- 
rupt files  his  schedules  in  bankruptcy  without  reservation  they 
may  be  offered  as  evidence  against  him  like  any  other  paper 
voluntarily  signed  by  him,  whether  upon  oath  or  not.'' 

The  constitutional  immunity  must  be  seasonably  claimed  or 

it  is  watved.*    In  case  books  of  account  and  papers  relating  to 

^  the  business  are  delivered  to  the  trustee  without  claiming  the 

and   punishment   for   perjury   com-  *  Sec.  667,  post. 

mitted  in  discovering  or  testifying  ^  Sees.  174  and  17S,  ante. 

as  aforesaid."  (Repealed  by  the  act  «  General  Ord.   No.  9. 

of  May  7,  1910,  36  Stat,  at  L.  352.)  ^  Tucker  v.  United  States,  151  U. 

2  United  States  v.  Chambers,  135  S.  164,  38  L.  Ed.  112. 

Fed.  Rep.  1023,  13  Am.  B.  R.  708.  »  Burrell  v.   Montana,   194  U.    S. 

3  Act  of  May  7,  1910,  36  Stat,  at  L.  572,  48  L.  Ed.  1122;  In  re  Tracy  & 
352,  expressly  repealed  R.  S.  Sec!  Co.,  177  Fed.  Rep.  532;  24  Am.  B. 
860.  R.  539. 
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constitutional  immunity,  it  is  waived.®  For  the  same  reason 
the  bankrupt  may  waive  his  right  to  claim  immunity  by  freely 
filing  his  schedules. 

§  666.    Admissibility  of  books  of  account  and  papers  as  evi- 
dence in  a  criminal  case. 

Books  of  account  and  papers  of  the  bankrupt,  coming  into 
the  possession  of  a  trustee  or  receiver  in  bankruptcy,  may  be 
offered  in  evidence,  over  defendant's  objection  and  claim  of 
privilege,  in  a  criminal  prosecution,  in  a  state  or  federal  court, 
against  him.^ 

There  is  nothing  in  the  bankrupt  act  which  protects  him 
from  the  use  of  evidence  in  a  criminal  prosecution,  either  in  the 
federal  or  state  courts,  that  may  be  obtained  from  books  and 
documents  to  which  the  act  vests  title,  in  the  trustee.^  The 
court  may  permit  the  trustee  to  deliver  the  books  to  the 
officers  of  a  state  court  to  aid  in  his  prosecution.^ 

The  bankrupt,  however,  is  entitled  to  the  protection  of  the 
constitutional  provision  that  no  man  shall  be  compelled  to  be 
a  witness  against  himself.*  This  privilege  is  personal  and  may 
be  waived.^    If  the  petitioner  surrenders  his  books  and  papers 

^In  re  Tracy  &  Co.,  177  Fed.  Rep.  C.  C.  A.  258,  22  Am.  B.  R.  544;  In 

532,  24  Am.  B.  R.  539.  re  Hess,  134  Fed.  Rep.  109,  14  Am. 

In  re  Harris,   164  Fed.  Rep.  292,  B.  R.  559;  In  re  Harris,  164  Fed. 

20  Am.  B.  R.  911,  and  221  U.  S.  274,  Rep.  292,  20  Am.  B.  R.  911 ;  In  re 

in    compelling    delivery    of    books,  Tracy  &  Co.,  177  Fed.  Rep.  532,  24 

claimed    to     contain     incriminating  Am.  B.  R.  539. 

evidence,   to  the   trustee,  the  court  3  /„  ^e  Tracy  &  Co.,  177  Fed.  Rep. 

protected  the  bankrupt  from  use  of  532,  24  Am.  B.  R.  539. 
the  books  in  aid  of  prosecution.  4  pjftjj  amendment  to  the  constitu- 

1  Kerrch  v.  United  States   (C.  C  tj^n   ^f  jhe   United   States.     In  re 

A.  1st  Cir.)    171  Fed.  Rep.  366   9fc  ^  ^  ^^       117  ^  ^  ^      355 

C.   C.   A.   258,  22  Am.   B.  R.   544; 


9  Am.  B.  R.  104;  In  re  Harris,  164 
Fed.  Rep.  292,  20  Am.  B.  R.  911; 


In  re  Tracy  &  Co.,   177  Fed.  Rep. 

532,   24  Am.    B.   R.   539;    State   v.  ,  „    ,- 

Strait,  94  Minn.  384.     But  see  Peo-  ^~  ''^  H«=='  1^4  Fed.  Rep.  109,  14 

pie  V.   Swarts,  24  Nat.   Corp.  Rep.  ^™-  ^-  ^-  '^^^■ 

266,  8  Am.  B.  R.  487.  ^  Walker  v.  Brown,  161  U.  S.  591, 

2  Kerrch  v.  United  States   (C.  C.  40  L.  Ed.  819;  In  re  Tracy  &  Co., 

A.  1st  Cir.),  171  Fed.  Rep.  366,  96  177  Fed.  Rep.  532,  24  Am.  B.  R.  539. 
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without  claimihg'the  privi'lege  at  the  time  he  waives  it.®  The 
bankrupt  can  not  refuse  to  deliver  books  arid  papers  in  his  pos- 
session to  the  trustee  or  receiver  in  bankruptcy. '^  If  he  wishes 
to  be  protected  from  the  use  of  the  books  and  papers  in  aid 
of  prosecution,  he  should  refuse  to  surrender  them  to  the 
trustee  on  the  ground  that  they  would  tend  to  incriminate 
him.  >  The  court  will  inquire  into  the  matter  and  make  such 
order  as  may  be  required  to  protect  him  from  the  use  of  the 
books  and  papers  in  aid  of  a  criminal  prosecution.®  In  such 
cases  the  books  and  papers  can  not  be  offered  in  evidence  over 
the  objection  of  the  defendant. 

§667.    Admissibility   of    prior   testimony   of   the   bankrupt  ^ 
against  him  in  a  criminal  case. 

The  act  prov-ides  that  no  testimony  given  by  the  bankrupt 
shall  be  offered  in  evidence  against  him  in  a  criminal  pro- 
ceeding.^ 

The  immunity  given  to  the  bankrupt  by  this  provision  ap- 
plies to  criminal  prosecutions  in  the  state  and  federal  courts, 
'  because  the  bankrupt  law  is  binding  on  both  courts. 

It  will  be  noted  that  the  immunity  g.ranted  to  the  bankrupt 
relates  to  testimony  given  by  him  at  creditors'  meetings,  where 
he  may  be  examined  as  tO'  his  dealings  with  his  creditors  and 
other  persons,  the  whereabouts  of  his  property,  and  all  matters 
which  rnay  affect  the  administration  and  settlement  of  his 
estate.^ 

"In   re   Tracy   &    Co.,    177    Fed.  Glickstein  v.  United  States,  222  U., 

Rep.  532,  24  Am.  B.  R.  539;  Kerrch  S.   139,  55  L.  Ed.  — ;   Edelstein  v. 

V.  United  States  (C.  C.  A.  1st  Cir.),  United  States   (C.  C.  A.  8th  Cir.), 

171  Fed.  Rep.  366,  96  C.  C.  A.  258,  149  Fed.  Rep.  636,  79  C.  C.  A.  328, 

22  Am.  B.  R.  544.  17  Am.  B.  R.  649;  In  re  Hess,  134 

^  Matter  of  Harris.  221  U.  S.  274.  Fed.  Rep.  109,  14  Am.  B.  R.  559; 

8/»  re  Harris,  221  U.  S.  274;  In  United    States    v.    Brod,    176    Fed. 

re   Harris,    164   Fed.   Rep.    292,   20  Rep.  165,  23  Am.  B.  R.  740;  Wechs- 

Affl.  B.  R.  911 ;  In  re  Hess,  134  Fed.  ler  v.  United  States   (C.   C.  A.  2d 

Rep.  109,  14  Am.  B.  R.  559;  and  136  Cir.),  158  Fed.  Rep.  579,  86  C.  C.  A. 

Fed.  Rep.  98.8,   14  Am.   B.  R.  826;  37,  19  Am.  B.  R.  1. 
In  re  Hark,  136  Fed.  Rep.  986,  14         In    Edelstein    v.    United    States 

Am,  B.  R.  624.       '  {suprcf},   construing  this  provision,. 

^  B.  A.  1898,  Sec.  7,  clause  9.  Judge  Adams,  speaking  for  the  cir- 

^B.   A.    1898,    Sec.    7,   clause  9;  cuit  court  of  appeals  for  the  eightli 
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Section  7,  clause  9,  limits  thef  immunity  to  the  use  of  the 
testimony  of  the  bankrupt  and  does  not  prevent  the  trustee 
from  making  use  of  other  evidence  which  may  come  from  the 
bankrupt  voluntarily.  It  does  not  protect  the  bankrupt  against 
the  use  of  the  petition,  schedules,  and  application  for  a  dis- 
charge, or  other  papers  filed  by  the  bankrupt  in  the  bankruptcy 
proceedings  as  evidence  in  a  crilninal  proceeding  against  him.^ 
They  are  not  testimony  in  the  sense  that  the  word  is  used. 
There  is  nothing  in  this  section  which  extends  that  immunity 
to  the  use  of  books  of  account  or  other  documents  relating  to 
the  business  of  the  bankrupt.* 

The  immunity  in  this  provision  relates  to  the  use  of  the 
bankrupt's  testimony  in  a  criminal  prosecution,  which  may 
arise  out  of  the  conducf  of  his  business,  the  disposition  of  his 
property  and  other  past  transactions  about  which  the  statute 
authorized  the  examination  to  be  made.  It  does  not  extend  to 
prosecutions  for  offenses  condemned  by  the  bankrupt  act.^    It 


circuit,  said:  "The  examination 
there  contemplated  relates  to  past 
transactions.  Such  examination 
might,  from  the  nature  of  the  case, 
in  view  of  the  penal  provisions  of 
the  act,  disclose  evidence  of  former 
criminal  conduct  on  the  part  of  the 
bankrupt.  Such  evidence,  however, 
was  deemed  so  important  and  nec- 
essary, for  the  proper  administra- 
titin  of  the  estates  of  bankrupts  that 
Congress,  in  effect,  in  the  conclud- 
ing portion  of  subdivision  9,  makes 
a  proposition  to  the  bankrupt  that, 
if  he  would  forego  his  constitutional 
privilege  to  refuse  to  testify  about 
his  past  transactions  in  so  far  as 
they  might  tend  to  incriminate  him, 
no  testimony  which  he  might  give 
should  be  used  against  him  'in  any 
criminal  proceedings.' " 

3  Commonwealth  v.  Ensign,  40 
Pa.  Super.  Ct.  157,  22  Am.  B.  R. 
797. 

*Kerrch  v.  United  States  (C.  C. 
A.  1st  Cir.),  171  Fed.  Rep.  366,  96 
C.  C.  A.  258,  22  Am.  B.  R.  544;  In 


re  Hess,  134  Fed.  Rep.  109,  14  Am- 

B.  R.  599;  In  re  Harris,  164  Fed. 
Rep.  292,  20  Am.  B.  R.  911;  In  re  ' 
Tracy  &  Co.,  177  Fed.  Rep.  532,  24 
Am.  B.  R.  539. 

^  Glickstein  v.  United  States,  222 
U.  S.  139,  55  L.  Ed.  — ;  in  Edel- 
stein  V.  United  States ,  (C.  C.  A.' 
8th    Cir.),    149   Fed.   Rep.   636,    79 

C.  C.  A.  328,  17  Ami.  B.  R.  649, 
construing  Sec.  7,  subdivision  9, 
Judge  Adams,  speaking  for  the  court 
of  appeals  for  the  eighth  circuit, 
said:  "What  criminal  proceeding 
do  these  words  relate  to?  Obvious- 
ly, to  such  as  might  arise  out  of  the 
conduct  of  his  business,  the  disposi- 
tion of  his  property,  and  other  past 

■  transactions,  about  which  alone  the 
statute  authorized  the  examination 
in  question  to  be  made.  The  im- 
munity was  made  conditional  upon 
his  giving  testimony  upon  subjects 
out  of  which  prosecutions  against 
him  might  flow.  A  most  natural 
and  reasonable  inference,  therefore, 
is  that   Congress  intended  the  im- 
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does  not  extend  to  a  prosecution  for  perjury  or  making  a  false 
oath  in  an  examination,  or  a  paper  filed,  in  the  bankruptcy  pro- 
ceedings.* 

Prior  to  the  repeal  of  section  860  of  the  Revised  Statutes 
of  the  United  States  it  was  held  that  the  testimony,  given  by  a 
witness  under  subpoena  in  a  bankruptcy  proceeding,  could  not 
be  given  in  evidence  against  him  in  a  subsequent  criminal 
prosecution.'^    This  section  has  been  repealed.* 

.§  668.    The  sentence. 

The  punishment  for  offenses  committed  under  subdivision  b 
of  section  29  is  imprisonment  for  a  period  of  not  to  exceed 
two  years. 

The  punishment  prescribed  for  offenses,  committed  by  a 
referee  or  trustee,  under  subdivision  c  of  section  29  is  a  fine 
not  to  exceed  $500.00,  and  forfeiture  of  his  office. 

Where  a  different  punishment  is  provided  for  the  same 
offense  by  the  Revised  Statutes  and  the  Bankruptcy  Act,  the 
sentence  should  conform  to  the  penalty  prescribed  by  the  Bank- 
ruptcy Act.^  In  case  the  trial  court  imposes  sentence  under 
the  wrong  statute  the  case  may  be'  remanded  with  instructions 
to.enter  a  new  sentence  according  to  law.^    ' 

munity  to  relate  to  the  use  of  his  -  Wechsler  v.  United  States  (C.  C. 

evidence  in  such  criminal  prosecu-  A.  2d  Cir.),  158  Fed.  Rep.  579,  86 

tions  only."  C.  C.  A.  37,  19  Am.  B.  R.  1. 

"Glickstein  v.  United  States,  222  In  Williams  v.  United  States,  168 

U.  S.  139,  55  L.  Ed.  — ;  Wechsler  U.  S;  382,  389,  42  L.  Ed.  509,  the 

V.  United  States  (C.  C.  A.  2d  Cir.),  supreme  court  said:     "It  is  proper 

158  Fed.  Rep.  579,  86  C.  C.  A.  37,  19  also  to  observe  that  there  was  error 

Am.  B.  R.   1;   Edelstein  v.  United  in  the  judgment  as  to  the  fine  and 

States  (C.  C.  A.  8th  Cir.),  149  Fed.  imprisonment  irriposed  upon  the  ac- 

636,  79  C.  C.  A.  328,  17  Am.  B.  R.  cused.    Section' 5481  of  the  Revised 

649;    United    States    v.    Brod,    176  Statutes     provides     that     the     fine 

Fed.  Rep.  165,  23  Am.  B.  R.  740.  should  not  exceed  $500,  nor  the  im- 

But  see  United  States  v.  Simon,  prisonment  more  than  one  year.    If 

146  Fed.  Rep.  89,  17  Am.  B.  R.  41.  this  were  the  only  error  complained 

^Alkon  V.  United  States    (C-  C.  of,  the  result  would  not  be  an  entire 

A.  1st  Cir.),  163  Fed.  Rep.  810,  90  failure   of  the  prosecutions,    for   it 

C.  C.  A.  116,  22  Ami.  B.  .R.  489.  .would    only    be    necessary    for    the 

8  Act  of  May  7,  1910,  36  Stat,  at  court  below  to  enter  a  new  judg- 

L_  352.  ment,  imposing  such  fine  or  impris- 

1  Wechsler  v.   United  States    (C.  onment,    or    both,    as    the    statute 

C.  A.  2d  Cir.),  158  Fed.  Rep.  579,  permitted." 
86  C.  C.  A.  37,  19  Am.  B.  R.  1. 
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CHAPTER  XXXIV. 


CONTEMPT. 


Where  the  contemnor  is  outside- 
the  district. 

Practice  in  contempt  cases — Peti- 
tion. ^ 

Notice — ^Attachment. 

Answer. 

Hearing. 


Judgment. 
Re" 


^ieiease   by  the    court. 
Review    of    orders    of    commitment, 
for   contempt. 


SEC.  SEC. 

669.  Who   has  the  power  to  commit.  679. 

670.  Failure     to     turn     over     property 

when   ordered.  680. 

671.  Violation   of  iiijunction. 

672.  Notice   of  the   order   of   court.  681. 

673.  Defenses — Inability  to  comply  with  682. 

order.  683. 

674.  Advice  of  counsel.  ^_^__  684. 

675.  Disobedience.  685. 

676.  Misbehavior.  686. 
^n .     Violation  of  lawful  orders  only. 
678.     Nature      of     proceedings — Criminal 

or  civil. 

§  669.    Who  has  the  power  to  commit. 

The  power  to  punish  for  contempt  is  inherent  in  all  courts, 
of  the  United  States.^  But  the  power  is  expressly  conferred 
upon  courts  of  bankruptcy  to  enforce  obedience  by  bank-^ 
rupts,  officers,  and  other  persons  to  all  lawful  orders,  by  fine- 
or  imprisonment,  or  fine  and  imprisonment,  and  to  punish 
persons  for  contempts  committed  before  referees.^  A  referee- 
has  no  power  to  punish  a  contempt.^ 


1  Ex  parte  Robinson,  19  Wall. 
510,  22  L.  Ed.  205;  Besette  v.  Con- 
key  Co.,  194  U.  S.  324,  48  L.  Ed. 
997. 

2  B.  A.  1898,  Sec.  2,  clauses  13  and 
16,  and  Sec.  41. 

In  Boyd  v.  Glucklich  (C.  C.  A. 
8th  Cir.),  116  Fed.  Rep.  131,  8 
Am.  B.  R.  393,  the  court  constru- 
ing this  section,   said: 

"By  reference  to  section  41  it 
will  be  seen  that  'the  things  for- 
bidden in  this  section,'  concerning 
which  the  referee  is  required  to 
certify  the  facts  to  the  judge,  in- 
clude only  those  things  which 
would  be  punishable  a^  contempts 
by  all  courts  of  record.  They  are 
the  common  and  familiar  heads  for 


the  exercise  of  this  jurisdiction  by* 
all  courts  of  record.  No  new  or 
enlarged  jurisdiction  is  conferred, 
and  no  power  to  impose  a  punish- 
ment which  might  not  rightly  and 
lawfully  be  imposed,  on  a  similar 
state  of  facts,  by  any  other  United 
States  court.  Any  act,  matter,  or 
thing  which  any  United  States 
court  may  punish  as  a  contempt 
may  be  punished  as  such  by  a  court 
of  bankruptcy;  and  any  act,  matter,, 
or  thing  which  can  not  be  pun- 
ished as  a  contempt  by  other  United 
States  courts  can  not  be  punished' 
as  such  by  a  court  of  bankruptcy." 
.  3B.  A.  1898,  Sec.  41;  Bank  of 
Ravenswood  v.  Johnson  (C.  C.  A. 
4th    Cir.),    143    Fed.   Rep.   463,    16- 
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§  670.    Failure  to  turn  over  property  when  ordered. 

The  court  has  power  to  order  a  bankrupt  to  pay  over  to 
his  trustee,  or  some  person  duly  authorized,  money  found  to 
be  in  his  possession  or  control  and  property  belonging  to  his 
■estate,  and  if  the  bankrupt  fails  to  obey  such  order  the  court 
m^y  commit  him  for  contempt  until  he  complies.* 

It  is  a  contempt  of  court  for  the  bankrupt  to  deliver  prop- 
erty in  his  possession  to  a  third  party  claiming  to  own  it. 
The  claimant  should  apply  to  the  court  for  surrender  of  the 
property.^  The  same  rule  has  been  applied  in  cases  of  an 
agent  or  bailee  of  property  of  the  bankrupt.**  It  is  a  suffi- 
cient answer  to  a  rule  to  show  cause  why  he  should  not  be 
punished  for  contempt  for  refusing  to  obey  an  order  to  turn 
over  property  to  the  bankrupt's  trustee,  to  show  that  the 
property  is  not  in  his  possession  or  under  his  control. '^ 


Am.  B.  R.  206;  Smith  v.  Belford 
(C.  C.  A.  6th  Cir.),  106  Fed.  Rep. 
658,  S  Am.  B.  R.  291;  Boyd  v. 
Glucklich  (C.  C.  A.  8th  Cir.),  116 
Fed.  Rep.  131,  8  Am.  B.  R.  393. 

»7m  re  ■  Rossei-  (C.  C.  A.  8th 
Cir.),  101  Fed.  Rep.  562,  4  Am.  J3. 
r!  153;  Ripon  Knitting.  Wks.  v. 
Schreiber,  101  Fed.  Rep.  810,  4  Am. 

B.  R.  209;  In  re  Schlesinger  (C.  C. 
A.  2d  Cir.),  102  Fed.  Rep.,  117,  4 
Am.  B.  R.  3615  In  re  Wilson,  116 
Fed.  Rep.  419,  8  Am.  B.  R.  612 ;  In 
re  Greenberg,  106  Fed.  Rep.  496,  5 
Am.  B.-:  R.  840;  /»  re  Purvine   (C. 

C.  A.  5th  Cir.),  96  Fed.  Rep.  192, 
2  Am.  B.  R.  787;  In  re  Gerstel,  123 
Fed.  Rep,  166,  10  Am.  B.  R.  411; 
In  re  Holland,  176  Fed.  Rep.  624, 
23  Am.  B.  R.  835. 

^  In  re  Potteiger,  181  Fed.  Rep. 
640,  24  Am.  B.  R.  64«. 

«  Mueller  v.  Nugent,  184  U.  S.  1, 
46  L.  Ed.  405,  7  Am.  B.  R.  224;  In 
re  Feldser,  134  Fed.  Rep.  307,  14 
Am.  B.  R.  216. 

'Boyd  V.  Glucklich  (C.-C.  A.  8th 
Cir.),  116  Fed.  Rep.  131,  8  Am.  B. 


R.  393;  Ex  parte  Comingor   (C.  C. 

A.  6th  Cir.),  107  Fed.  Rep.  898, 
5  Am.  B.  R.  537,  affirmed,  184  U. 
S.  18,  46  L.  Ed.  413,  7  Am.  B.  R. 
421;  In  re  Cole  (C.  C.  A.  1st  Cir.), 
144  Fed.  Rep.  392,  16  Am.  B.  R. 
302;  In  re  Davison,  143  Fed.  Rep. 
673,  16  Am.  B.  R.  337;  Samel  v. 
Dodd  (C.  C.  A.  5th  Cir.),  142  Fed. 
Rep.  68,  16  Am.  B.  R.  163;  In  re 
Adler,   170  Fed.   Rep.  634,  21  Am. 

B.  R.  371;  In  re  Mize,  172  Fed. 
Rep.  945,  22  Am.  B.  R.  577;  In  re 
Goldfarb  Bros.,  131  Fed.  Rep.  643, 
12  Am.  B.  R.  386. 

The  petition  of  the  trustee  tO'  have 
the  bankrupt  declared  in  contempt 
for  failure  to  obey  an  order  to  turn 
over  property  need  not  contain  an 
allegation  of  his  present  ability  to 
comply  with  the  ■  order.  That  is 
more  properly  a  matter  of  defense. 
When  the  papers  in  the  case  show- 
that  concealment  has  been  deter- 
mined after  a  full  hearing,  and  that 
he  has  been  duly  served  and  failed 
to   comply  with   an   order   to  turn 
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It  is  not  contempt  of  court  to  refuse  to  deliver  property  to 
the  agent  of  a  receiver.* 

Where  the  person  having  possession  of  property  claimed  by 
the  bankrupt  sets  up  an  adverse  claim  in  himself  to  the  prop- 
erty, he  is  entitled  to  a  plenary  suit.®  In  such  cases  he  can 
not  be  required  to  answer  a  rule  to  show  cause  in  a  summary 
proceeding  for  disobedience  of  an  order  to  turn  over  to  the 
trustee  such  property.^" 

§  671.    Violation  of  injunction. 

The  courts  have  frequently  been  called  upon  in  the  exercise 
of  general  jurisdiction  to  determine  what  constitutes  con- 
tempt of  court  in  the  disobedience  or  resistance  of  an  injunc- 
tion order. 

Generally,  to  do  the  thing-enjoined  is  contempt,  and  it  has 
been  held  to  be  a  violation  of  an  injunction  for  the  person 
enjoined  to  be  present  at  the  commission  of  the  act,  aiding 
and  abetting,  although  not  actually  taking  part  in  it,^^  or  to 
do  the  act  enjoined  as  agent  or  servant  of  another  person.^^ 

The  mere  fact  that  a  person  did   not  think  that  his  act 

over  property  sufficient  is  cHarged  aware  of  his  influence  in  this  com- 

to  put  him  upon  his  defense.    In  re  munity  not  to  know  that  his  pres- 

Stavrahn    (C.   C.  A.  2d  Cir.),  174  ence  would  be  ample  encouragement 

Fed.  Rep.  330,  23  Am.   B.  R.   168.  to  o,thers  on  such  an  occasion.     It 

*  Skubinsky  v.   Bodek   (C.   C.  A.  is  'not  alone  by  words  that  one  ad- 

3d  Cir.),  172  Fed.  Rep.  340,  97  C.  vises  and  encourages,  and  the  fact 

C.  A.  38.  of  his  presence  and  action  is  suffi- 

°  Louisville  Trust  Co.  v.  Coming-  cient  not  only  to  find  an  encourag- 

or,  184  U.  S.  18,  46  L.  Ed.  413,  7  iiig  thereby,  but  raise  the  presump- 

Am.  B.  R.  421.  tion    on    his    doing    the    same    by 

1°  Louisville  Trust  Co.  v.  Coming-  words." 

or,  184  U.  S.  18,  46  L^  Ed.  413,  7  Such  an  order  is  not  a  "proceed- 

Am.  B.  R.  421.          '  ing  in  bankruptcy,"  but  is  the  exer- 

11  Dunks   V.    Gray,    3    Fed.    Rep.  cise   of  the   court's  power   to   pre- 

868-;   St.   John's   College  v.   Carter,  serve  order.     Morehouse  v..  Pacific 

8  Law  Jour.   Eq.   N.    S.   218;   So-  Hardware  &  Steel   Co,    (C.   C.  A. 

ciete  V.  Western  Distilling  Co.;  42  9th  Cir.),  177  Fed.  337,  100  C.  C.  A. 

Fed.  Rep.  96.  647,  24  Am.  B.  R.  178. 

In  In  re  Wall,  13  Fed.  Rep.  818,  12  Dunks  v.  Gray,  3  Fed.  Rep.  868, 

the    court   said:      "I    am   too   well  41  Vt.  246. 
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amounted  to  a  violation  of  the  injunction,  is  no  defense/*  nor 
the  fact  that  he  acted  under  advice  of  counsel.^*  But  where 
the  violation  of  an  injunction  order  is  not  willful  this  fact 
may  be  considered  in  mitigation  of  the  .punishment  to  be 
imposed.  ^^ 

Active  concealment  and  transfer  of  property  belonging  to 
the  trustee  may  be  punished  as  a  criminal  contempt,  in  the 
absence  of  specific  injunction  as  the  bankruptcy  itself  is  an 
injunction  against  the  interference  of  the  bankrupt  with  his 
property/®  and  so  where  the  bankrupt  after  filing  the  petition 
surrendered  mortgaged  property  to  the  mortgagee.^'' 


§  672.    Notice  of  the  order  of  court. 

It  is  a  contempt  to  violate  an  injunction  after  the  person 
enjoined  has  had  notice.  ^^ 

It  is  not  necessary  that  the  respondent  be  served  with  a  copy 
of  the  order  of  the  court,  if  knowledge  of  its  contents  came 
to  him  otherwise.^®     This  has  been  held  true  even  when  he 

13  Atlantic,    etc.,    Co.    v;    Dittmar  i^/n  re   Krinsky,   112  Fed.   Rep. 

Co.,  9  Fed.  Rep.  316.  972,  7  Am.  B.  R.  535 ;  In  re  Gary,  10 

1*  United  States  v.  Goldstein,  132  Fed.   Rep.  622.     See  notes  to  this 

Fed.  Rep.  789,  12  Am.  B.  R.  755 ;  In  case   for   discussion    of    contempt. 

re  Krinsky  Bros.,  112  Fed.  Rep.  972,  In  re  Schwartz,  14  Fed.  Rep.  787; 

7"  Am.  B.  R.  535;  Burr  v.  Kimbark,  Ulman  v.  Ritter,  72  Fed.  Rep.  1000; 

29  Fed.  Rep.  432;  United  States  v.  Tolelo,  etc.,  R.  R.  Go.  v.  Penn.  Co., 

Memphis,    etc.,   R.   R.   Co.,   6  Fed.  54  Fed.  Rep.  746. 

Rep.  238;  Goodyear  v.  MuUee,  No.  i^/w  re  Krinsky  Bros.,  112  Fed". 

5577  Fed.  Gas.,  5  Blatch.  429;  Ul-  Rep.  972,  7  Am.  B.  R.  535;  Blake 

man  v.  Ritter,  72  Fed.  Rep.   1000;  v.    Nesbet,    144   Fed.   Rep.   279,    16 

Societe  v.   Western   Distilling   Co.,  Am.  B.  R.  269. 

42  Fed.  Rep.  96.  In  re  Lennon,  166  U.  S.  548,  554,  , 

1' Morss  V.  Sewing  Machine  Co.,  41  L.  Ed.   1110,  the  supreme  court 

38  Fed.  Rep.  482;  Iowa  Barb  Wire  said: 

Co.  V.  Southern  Co.,  30  Fed.  Rep.  "The  facts  that  petitioner  was  not 

615.  a  party  to  such  suit,  nor  served  with 

1^  Clay  V.  Waters   (C.  C.  A.  8th  \  process  of  subpoena,  nor  had  notice 

Gir.),  178  Fed.  Rep.,  385,  101  G.  G.  of  the  application  made  by  the  com- 

A.  645,  24  Am.  B.  R.  293.  plainant  for  the  mandatory  injunc- 

'■''/»    re    Arnett;    112    Fed.    Rep.  '  tion,  nor  was  served  by  the  officers 

770,  7  Am.  B.  R.  522.  of  the   court  with  such   injunction. 
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was  beyond  the  territorial  jurisdiction  of  the  court  of  bank- 
ruptcy at  the  time.^" 

§  673.    Defenses— Inability  to  comply  with  order. 

Where  a  person  has  used  due  diligence  to  comply  with  the 
■orders  of  the  court,  he  is  not  guilty  of  corrtempt.^^ 

It  is  well  settled  that  a  showing  made  by  a  respondent  that 
he  is  unable  to  do  an  act  required  of  him  upon  an  order  to 
show  cause  is  a  sufficient  answer.^^  It  matters  not  for  the 
purpose  of  such  a  proceeding  that  the  inability  to  do  the  thing 
required  may  be  in  consequence  of  his  own  fault  arising  from 
a  mere  misconception  of  his  rights  or  was  committed  before 
the  court  took  jurisdiction  of  the  matter.  The  court  can  not 
compel  an  impossibility.  The  court  must  be  satisfied  beyond  a 
reasonable  doubt  that  the  respondent  can  comply  with  its 
order  to  be  justified  in  adjudging  him  guilty  of  contempt.^* 
The  uncorroborated  evidence  of  a  bankrupt  of  his  inability 
to  comply  with  the  order  is  far  from  controlling.^* 

are  immaterial,  so   long  as   it  was  170  Fed.  Rep.  634,  21  Am.  B.  R.  371 ; 

made  to  appear  that  he  had  notice  I"  ^^  Mize,   172  Fed.  Rep.  94S,  22 

of  the  issuing  of  an  injunction  by  ^™-   ^-  ^-  ^^'''   Hendryx  v.  Fitz- 

the    court.      To    render    a    person  Patrick,  19  Fed.  Rep.  810,  814,  per 

amenable  to  an  injunction  it  is  nei  Lowell   and  Nelson,  judges;  In  re 

ther  necessary  that  he  should  have  ^''''^''  ^  ^^"-  ^^^'  ^^'  ^  ^-  ^'^• 

been  a  party  to  the  suit  in  which      P'    r'"'  "  ^^Z°f  ffAC^  V 
the   ;n;iin/-+; ■         ,  In  re  Hauseman  (C.  C.  A.  2d  Cir.), 

have   h            .  "^r  '''"'''   "°'   '°  121  Fed.  Rep.  984  10  Am.  B.  R.  ei. 

have   been  actually   served   with   a  .a  American  Trust  Co.  v.  Wallis 

copy  of  It,  so  long  as  he  appears  to  (c.  C.  A.  3d  Cir.),  126  Fed.  Rep. 

have  had  actual  notice."  ^^  ^  Am.  B.  R.  360;  In  re  Gold- 

-„r?.  ^  ^-  ^"'''''  ^^  ^^^-  ^^P-  farb   Bros.,  131   Fed.  Rep.  643,   12 

279,  16  Am.  B.  R.  269.  Am.  B.  R.  386;  In  re  Switzer,  140 

21 /«  re  Carpenter,  No.  2427  Fed.  Fed.  Rep.  976,  15  Am.  B.  R.  468; 

Cas.,  1  N.  B.  R.  299.  /„  ,,^  Davison,   143  Fed.  Rep.  673, 

22  Boyd   V.    Glucklich    (C.    C.    A.  16  Am.  B.  R.  337;  Samel  v.  Dodd 

8th  Cir.),  116  Fed.  Rep.  131,  8  Am.  (C.  C.  A.  5th  Cir.),  142  Fed.  Rep. 

B.  R.  393;  In  re  Felson,  124  Fed.  68,    16   Am.   B.   R.    163. 

Rep.   288,    10  Am.   B.   R.   716;  Ex  ^^Inre  Henderson,  130  Fed,  Rep. 

parte  Comingor  (C.  C.  A.  6th  Cir.),  385,  12  Am.  B.  R.  351;  Schweer  v. 

107Fed.  Rep.  898,  5  Am.  B.  R.  537;  Brown    (C.    C.    A.   8th    Cir.),    130 

In  re  Goldfarb  Bros.,  131  Fed.  Rep.  Fed.  Rep.  328,  12  Am.  B.  R.  178; 

643,  12  Am.  B.  R.  386; /«  r?  Adler,  In    re    Leinweber,    128    Fed.    Rep. 
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§  674.    Advice  of  counsel. 

In  the  ordinary  case  of  advising  clients  if  an  attorney  gives 
his  advice  in  good  faith  and  in  the  honest  belief  that  it  is 
well  founded  and  in  the  just  interest  of  his  client,  he  can 
not  be  held  for  contempt  for  error  in  jtidgment.^^ 

Where  judicial  action  is  alleged  to  have  been  induced  by  the 
advice  of  counsel  complained  of,  on  the  ground  that  there  is 
conspiracy  between  the  state  court  and  the  attorneys  to  obstruct . 
the  administration  of  justice,  the  attorneys  can  not  be  pun- 
ished for  contempt.  ^^ 

§675.    Disobedience. 

If  the  bankrupt  disobeys  or  resists  any  lawful  order  of  a 
referee,  he  is  liable  to  be  committed  by  the  judge  for  con- 
tempt.^^ 

It  is  a  conterript  to  disobey  or  resist  any  lawful  process  of 
the  court  duly  served,  as  a  subpoena  to  a  witness  to  testify 
in  court,^^  or  before  a  referee,^^  or  to  produce  written  docu- 
ments,^" or  a  final  decree  or  interlocutory  order  of  the  court. ^^ 

641,  12  Am.  B.  R.  175;  In  re  Steel  Co.  v.  N.  B.  Steel  Co.,  48 
Shachter,  119  Fed.  Rep.  1010,  9  Am.      Fed.  Rep.  191 ;  In  re  Allen,  No.  208 

B.  R.  499.  Fed.  Cas.,  13  Blatch.  271. 

25 /„  re  Watts  and  Sachs,  190  U.  In  re  Kerber,  125  Fed.  Rep.  653, 

S.  1,  47  L.  Ed.,  933,  10  Am.  B.  R.  10  Am.  B.  R.  747,  it  was  held  that 

113.  mileage   and   fee  for   one   day's   at- 

^^,Ifi  re  -Watts  &  Sachs,   190  U.  tendance  must  be  paid  or  tendered 

S.  1,  47  1^.  Ed:  933,  10  Am.  B.  R.  witness    before    he    could    be    at- 

113.         *  tached  for  contempt.     In  re  Home 

"*B.  A.  1898,  Sec.  41o  and  Sec.  2,  Discount  Co.,  147  Fed.  Rep.  538,.  17 

clause  16.  Am.  B.  R.   168;  In  re  Sorkin,   166 

28  B.  A.  1898,  Sec.  21o;  Carman  Fed.  Rep.  831,  20  Am.  B.  R.  637. 

V.  Emerson,  71   Fed.   Rep.   264,   18  'o  B.  A.-  1898,  Sec.  41. 

C.  C.  A.  38;  United  States  V.  Cald-  "i  Bankrupt  may  be  adjudged 
well,  2  Dall.  333;  Norris  v.  Hass-  guilty  of  contempt  for  refusing  to 
ler,  23  Fed.  Rep.  581;  In  re  EUer-  file  schedules,  for  refusing  to  sur- 
be,  13  Fed.  Rep.  530.  render    books,    for    false    swearing 

2°  B.  A.   1898,  Sec.  21o  and  Sec.  upon  examination  under  Sec.  21o, 

41 ;   In  re  Howar'd,   95   Fed.    Rep.  and   for  giving  vague  and  evasive 

415,  2  Am.  B.  R.  582;  In<re  Spof-  testimony.     In    re   Fellerman,    149 

ford,    62   Fed.    Rep.    443;    Johnson  Fed.  244,  17  Am.  B.  R.  785. 
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§  676.    Misbehavior. 

A  court  of  bankruptcy  may  undoubtedly  punish  a  person 
who  has  misbehaved  in  the  presence  of  the  court ;  *^  or  so 
near  thereto  as  to  obstruct  the  administration  of  justice,  as 
on  a  piazza  adjoining  the  courtroom,^^  or  in  a  jury-room  or 
hall,®*  or  before  a  referee,^^  or  where  there  has  been  misbe- 
havior of  any  officer  of  the  court  in  his  official  transactions, 
.  as  where  one  of  its  officers  refuses  to  pay  over  money  due 
from  him  in  his  official  capacity,®^  or  where  a  witness  re- 
fuses to  be  sworn  according  to  law,*^  or  where  a  witness 
refuses  to  answer  questions  in  court  or  before  a  referee,®*  or 
where  there  has  been  disobedience  or  resistance  by  a  bank- 
rupt, officer,  or  other  person  to  any  lawful  writ,  process, 
order,  rule  or  decree,  or  command  of  the  court,®^  or  where  the 
bankrupt  withdraws  from  the  office  of  the  referee  before  the 
completion  of  his  examination,*"  or  where ,  there  has  been 
an  assault  on  an  officer  of  the  court,  as  upon  a  trustee  in  the 
performance  of  the  duties  of  his  office.*^ 

§  677.    Violation  of  lawful  orders  only. 

It  should  be  observed  that  it  is  only  lawful  orders  the  dis- 
obedience of  which  may  be  pui;ished  for  contempt.     It  has 

32  United  States  v.   Patterson,  26  Paschal,    10  Wall.   491,   19   L.   Ed. 

Fed.    Rep.    509;    Blight   v.    Fisher,  992;  Bogart  v.  Supply  Co.,  27  Fed. 

No.  1S42  Fed.  Cas.,  Pet.  C.  C.  41.  Rep.  722. 

ss  United    States   v.    Carter,    No.  ^7  b.    A.    1898,    Sec.    21a;   In   re 

14740,  3  Cranch,  C.  C.  423;  Ex  parte  Howard,  95  Fed.  Rep.  415,  2  Am. 

Salkey,  No.  12253  Fed.  Cas.  6  Biss.  B.  R.  582.                                     , 

269,  affirmed  on  petition  for  habeas  '^  B.   A.    1898,    Sec.   21a;   United 

corpus.    No.    12254    Fed.    Cas.,    6  States  v.   Goldstein,  132  Fed.  Rep. 

Biss.  280.  789,  12  Am.  B.  R.  755. 

s*See  In  re  Savin,  131  U.  S.  267,  ^9  b.  A.  1898,  Sec.  2,  clause  13; 

33  L.  Ed.  ISO.  Mueller  v.  Nugent,  184  U.  S.  1,  46 

S5B.  A.'  1898,  Sec.  2,  clause  16;  L.  Ed.  405,  7  Am.  B.  R.  224;  In  re 

Sharon  v.  Hill,  24  Fed.  Rep.  726;  Fellerman,  149  Fed.  244,  17  Am.  B. 

United    States    v.    Anonymous,    21  R.  785. 

Fed.  Rep.  761.  "/ji   re   Vogel,    No.    16984  Fed. 

38 /»  re  Pittman,  No,  11184  Fed.  Cas.,  5  N.  B.  R.  393. 

Cas.,  1  Curtis  186 ;  Jeflfries  v.  Lau-  *i  Ex  parte  O'Neal,  125  Fed.  Rep. 

rie,     27     Fed.     Rep.     198;     In    re  967,  11  Am.  B.  R.  196. 


CONTEMPT.  1243 

been  said  that  an  order  of  court  "does  not  mean  a  written 
order  always,  but  only  an  exercise  of  authority' constituting  a 
requirement.*^ 

The  power  of  the  court  of  bankruptcy  to  punish  for  the 
disobedience  of  its  orders  extends  only  to  such  orders  as 
actually  exist.**  An  order  actually  made  by  the  court  is 
binding  until  reversed  or  set  aside,  even  though  the  court 
making  it  is  without  jurisdiction.**  The  question  as  to 
whether  the  act  constitutes  a  contempt  of  an  order  of  court 
usually  arises,  however,  upon  a  writing,  as  upon  an  order  to 
deliver  property  by  the  bankfupt,*^  or  an  order  of  injunction. 
If,  however,  the  court  is  without  power  to  make  the  order, 
it  is  without  power  to  punish  for  a  disobedience  of  it.*^ 

§  678.    Nature  of  proceedings— Criminal  or  civil. 

Proceedings '  for  contempt  are  of  two  classes,  criminal  and 
civil.*«* 

For  the  purpose  of  punishing  the  guilty  party  ior  his  dis- 
respect to  the  court  or  its  order,  the  proceeding  is  criminal.*^ 

*2  Bridges  v.  Sheldon,  7  Fed.  Rep.  ingor,  184  U.  S.  18,  46  L.  Ed.  413, 
45.                                                     '7  Am.  B.  R.  421. 

*3  Bridges  v.  Sheldon,  7  Fed.  Rep.  *°*  Clay  v.  Waters   (C.  C.  A.  8th 

14,  18  C.  C.,A.  410.  Cir.),  178  Fed.  Rep.  38S,  101  C.  C. 

"  Worden  v.  Searls,  121  U.  S.  14,  A.  645,  24  Am.  B.  R.  293;  Doyle  v. 

30  L:  Ed.  853;  In  re  Eaton,  51  Fed.  -London   Guarantee  Co.,   204^  U.   S. 

Rep.  804;  Wagner  v.  United  States  599,  51  L.  Ed.  641;  Bessette  v.  Con- 

(C.  C.  A.  6th  Cir.),  104  Fed.  Rep.  key  Co.,  194  U.  S.  324,  48  L.  Ed. 

133,   4'*Am.   B.   R.    596;   Blake   v.  997. 

Nesbet,  144  Fed.  Rep.  279,  16  Am.  *^  Bessette  v.  Conkey  Co.,  194  U. 

g   jj  269,  S.  324,  48  L.  Ed.  997 ;  In  re  Christ- 

...  T,,     ,,          ,,         i   io,i  TT   c    1  ensen   Engineering   Co.,   194  U.   S. 

^=  Mueller  v.  Nugent,  184  U.  S.  1,  t%-j    irwo     xt        n  i 

At:  T     t:-j    ..ne    "7    A        T)    r>    oo/i  458,  48  L.  Ed.  1072;  New  Orleans 

.46  L.  Ed.  405,  7  Am.  B.  R.  224  '           , .     „      „.  ,,.  ,,    „,   „_ 

T    ■        ,        ,00  T-   ,    ^       ^..1  V.  Steamship  Co.,  20  Wall.  393,  22 

In  re  Lemweber,  128  Fed.  Rep.  641,  ^    ^^    354.   ^^  ^^^^^  Kearney,   7 

12Am.  B.  R.  175;/«raSchlesmger.  ^^^^^.    jg^   5   ^    ^d.   391;   In   re 

(C.  C.  A.  2d  Cir.;,  102  Fed.  Rep.  Manning,  44  Fed.  Rep.  275;  United 

117,  4  Am.  B.  R.  361;  In  re  Rosser  states  v.  Berry,  24  Fed.  Rep.  780; 

(C.  C.  A.  8th  Cir.),  101  Fed.  Rep.  /„    re   EUerbe,    13    Fed.    Rep.    530. 

562,  4  Am.  B.  R.  153.  See  Moody  v.  Cole,  148  Fed.  Rep. 

"Louisville  Trust  Co.  v.   Com-  295,  17  Am.  B.  R.  818. 
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Where  the  bankrupt  at  the  date  of  his  adjudication,  has  a 
large  sum  of  money  which  he  conceals  from  his  trustee  and 
uses  to  buy  real  estate  which  he  conveys  when  the  trustee  com- 
mences action  to  acquire  it,  this  is  a  criminal  contempt  of  court 
and  an  affront  to  the  dignity  of  the  court.*®  If  a  person  refuses 
to  obey  a  subpoena,*®*, or  refuses  to  answer ■  questions  or  per- 
sistently makes  false  and  evasive  answers,****  it  is  a  criminal 
offense  and  he  may  be  punished  for  contempt  of  court. 

Disobedience  of  an  injunction  staying  an  independent  suit 
or  proceedings  is  a  criminal  offense.*®t 

As  a  means  of  compelHng  obedience  to  some  lawful  order 
requiring  the  party  to  perform  some  act  or  duty  required  of 
him,  and  which  he  refuses  to  perform,  the  proceedings  may  be 
civil  or  criminal:*^  Thus,  if  the  respondent  had  in  his  pos- 
session property,  and  is  ordered  to  deliver  it  to  the  court,  or 
some  person  named  by  the  court,  within  a  fixed  time,  and  he 
willfully  refuses  to  obey  the  order,  it  being  within  his  power 
to  do  so,  then  a  civil  process  of  contempt  may  be  resorted 
to  as  a  means  of  compelling  obedience  to  the  order  of  the 
court,  and  the  party  refusing  to  obey  may  be  confined  and 

*sGlay  V.  Waters   (C.  C.  A.  8th  «  Bessette  v.  Conkey  Co:,  194  U. 

Cir.),  178  Fed.  Rep.  385,  101  .C.  C.  S.  324,  48  L.  Ed.  997;  In  re  Christ- 

A.  645,  24  Am.  B.  R.  293.  ensen  Engineering   Co.,   194  U.   S. 

*8*/»  re   EUerbe,    13   Fed.    Rep.  458,   48    L.    Ed.    1072;    Worden-  v. 

530;   United   States  v.   Jacobi,   No.  Searles,   121    U.    S.   26,   30   L.   Ed. 

15460  Fed.  Cas.,  1  Flipp.  l08.;  In.  re  853;    Hayes  v.   Fischer,   102  U.   S. 

Manning,  44  Fed.  Rep.  275.          •  122,  26  L.  Ed.  95;  In  re  Graves,, 29 

48**  In  ^g  Singer,  174  Fed.  Rep.'  Fed.  Rep.  60,.  4  Blackstone's  Cora. 

208,  23  Am.  B.  R.  28;  In  re  Gitkin,  285;  Wejls,  Fargo  &  Co.  v.  Oregon 

.  164  Fed.  Rep.  71,  21  Am  B.  R.  113;  Co.,  19  Fed.  Rep.  20. 

In  re  Schulman,  167  Fed.  Rep.  237,  In    Hendryx    v.    Fitzpatrick,    19 

21  Am.  B.  R.  288;  In  re  Fellerman,  Fed.  Rep.  810,  on  page  813,  Judge 

149  Fed.   Rep.  244,   17  Am.   B.   R.  Lowell  observed:     "If  the  proceed- 

785;  In  re  Kretsch,   172  Fed.  Rep.  ing  should  be   criminal  in  form  it 

523,  22  Am.  B.  R.  284;  7m  re  Bron-  would  make  no  difference.    A  crim- 

stein,  182  Fed.  Rep.  349,  24  Am.  B.  inal  sentence  for   the  benefit  of  a 

R.  524.  private  person  is  to  be  treated  as 

*8t  Morehouse  v.  Pacific  Hdwe.  civil  to  all  intents '  and  purposes." 
&  Steel  Co.  (C.  C.  A.  9th  Cir.),  177  See  also  observation  of  Mr.  Jus- 
Fed.  Rep.  337,  100  C.  C.  A,  647,  24  tice  Miller  in  In  >-«■  Chiles,. 22  Wall. 
Am.  B.  R.  178.  168,  22  L.  Ed.  819. 


CONTEMPT.  1245 

'imprisoned  until  he  performs  the  act  i-equired  of  him  or 
shows  that  it  is  not  in  his  powder  to  do  it.^°  He  may  also 
be  proceeded  against  criminally,  because  the  disrespect  being 
willful,  it  is  an  offense  against  the  government. 

§  679.    Where  the  contemnor  is  outside  the  district. 

The  court  in  which  the  contempt  is  committed  is  the  only 
court  with  power  to  punish  the  person  guilty  of  contempt.  No 
other  court  can  punish  him.^ 

A  person  charged  with  criminal  contempt  may  be  reached 
by  proceedings  under  section  1014  of  the  Revised  Statutes 
when  found  in  another  district,  and  may  be  arrested  there,  and 
then  transferred  in  the  usual  manner  under  that  section.^ 

A  civil  contempt  is  not  a  criminal  offense  and  therefore 
not  within  the  provisions  of  section  1014  of  the  Revised  Stat- 
utes. A  person  charged  with  a  civil  contempt  can  not  be  re- 
moved from  one  district  to  another  for  trial.  ^ 

§  680.    Practice  in  contempt  cases— Petition. 

Proceedings  in  contempt  should  not  be  instituted  before  the 
contempt  has  been  committed.  A  proceeding  for  contempt 
is  of  a  different  character  from  one  resulting  in  a  mere  order, 
as  for  the  payment  of  money  to  the  trustee  or  granting  an 
injunction. 

The  mode  of  proceeding  in  a  court  of  bankruptcy  to  de- 
termine whether  a  constructive  contempt  has  been  committed 
should  conform  to  the  established  practice  in  like  cases  in 
all  other  United  States  courts  as  near  as  may  be,  and  what  is 

'"O  Mueller  v.   Nugent,   184  U.   S.  ^  For  proceedings   in   such  cases, 

1,  46  L.  Ed.  40S,  7  Am.  B.  k.  224;  see   Sec.   643,   et  seq.,  ante.   In   re 

In  re   Levy  &   Co.    (C.    C.   A.   2d  Manning,  44  Fed.  Rep.  27S ;  United 

Cir.),    142  Fed.  Rep.  442,    IS   Am.  States    \.    Jacobi,    No.    15460   Fed. 

B.   R.   166,  and   cases  cited  in   the  Cas.,  1  Flipp.  108;  In  re  Ellerbe,  13 

opinion ;   In  re   Salkey,   No.    12254  Fed.  Rep.  530 ;  Castner  v.  Pocahon- 

Fed.  Cas.,  6  Biss.  280.  tas  Collieries  Co.,.  117  Fed.,  Rep.  184. 

1  United  States  v.  Berry,  24  Fed.  ^  /„  yg  Graves,  29  Fed.  Rep.  60. 
Rep.  780;  In  re  Litchfield,  13  Fed. 
Rep.  863. 
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legally  sufficient  to  purge  a  contempt  in  the  other  courts  of 
the  United  States  is  sufficient  to  purge  the  like  contempt  in  a 
court  of  bankruptcy.^^ 

Two  persons  may  be  jointly  proceeded  against  for  con- 
tempt.^^* 

It  is  proper  and  probably  better  practice  to  bring  the  ques- 
tion of  contempt  to  the  attention  of  the  court  by  a  petition 
or  motion  for  rule  to  show  cause.  The  practice  in  the  federal 
courts  in  contempt  proceedings  has  been  far  from  uniform  in 
this  respect. 

In  case  the  proceedings  are  instituted  to  punish  a  contempt 
committed  before  a  referee,  they  are  commenced  by  a  certifi- 
cate of  the  referee.  ^^ 

The  judge  thereupon,  in  a  summary  manner,  hears  the  evi- 
dence as  to  the  acts  complained  of,  and  if  it  is  such  as  to  war- 
rant him  in  so  doing,  punishes  such  person  in  the  same  manner 
and  to  the  same  extent  as  for  a  contempt  committed  before 
the  court  of  bankruptcy,  or  commits  such  person  upon  the 
same  conditions  as  if  the  doing  of  the  forbidden  act  had 
occurred  with  reference  to  the  process  of,  or  in  the  presence 
of,  the  court. 

The  petition  or  motion  may  be  entitled  and  filed  in  the 

original   action.^*     Where   the   proceeding   is   criminal,    and 

.punishment  is  asked  for,  it  may  be  instituted  in  the  name  of 

the  United  States.^"    The  petition  should  state  the  names  of 

>     °i  Boyd  V.  Glucklich  (C.  C.  A.  8th  the    referee    he    should   certify  the 

Cir.),  116  Fed.  Rep.  131,  8  Am.  B.  facts  and  ask  the  court  to  grant  a 

R.  393.  rule  and  fix  a  day  for  the  hearing. 

51*  /„  „  Fellerraan,  149  Fed.  Rep.  In  re   Singer,   174   Fed.   Rep.   208, 

244,  17  Am.  B.  R.  785.  23  Am.  B.  R.  28;  Magen  v.  Camp- 
er B.   A.    1898,    Sec.   416;   United  bell    (C.   C.   A.   3d   Cir.),   180  Fed. 

States  V.  Goldstein,   132  Fed.   Rep.  Rep.  675,  26  Am.  B.  R.  594. 

789,  12  Am.  B.  R.  755.    See  United  »*  See  Creditors  v.  Cozzens,  No. 

States  V.  Anonymous,  21  Fed.  Rep.  3378  Fed.  Cas.,  3  N.  B;  R.  281. 

761.  65  j\s  in  United  States  v.  Atche- 

Where    a    bankrupt    persistently  son  R.   S.   Co.,   16  Fed.   Rep.  853; 

evaded   making   direct   answers    to  United  States  v.   Murphy,  44  Fed. 

the  questions  concerning  a  subject  Rep.   39;    United   States  v.   Jacobi, 

about  which  he  could  imt  have  been  No.   15460  Fed.  Cas.,   1  Flipps  108. 

ignorant,  in  an  examination  before 
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the  persons  to  be  attached ;  ^^  the  specific  acts  of  commission 
or  omission  which  constitute  the  contempt;  ^^  when  and  where 
committed ;  ^*  that  the  bankrupt's  act  was  willful ;  ^*  that  the 
order,  if  any,  was  lawful,  and  the  date  made  and  by  whom; 
the  allowance  or  grant  of  an  injunction,  if  any,  when  and  by 
whom,  and  that  it  had  been  issued  on  the  terms  specified  and 
within ,  the  limits  imposed,  and  had  been  duly  served  in  the 
mode  required  by  it,  and  by  the  proper  officer.  In  some 
cases  it  is  necessary  to  charge  that  the  acts  complained  of 
were  done  "willfully  and  contemptuously,"  and  "with  full 
notice  arid  knowledge."  ^° 

The  prayer  or  request  of  the  petition  or  motion  should  be 
for  an  order  or  rule  requiring  the  contemner  to  appear  in 
court  at  a  certain  time  and  place,  and  show  cause  why  he 
should  not  be  attached  and  punished  for  contempt. 

The  facts  stated  in  the  petition  should  be  verified  by  an 
affidavit,  and  a  motion  should  be  supported  by  affidavits  set- 
ting forth  the  facts. 

§  681.    Notice— Attachment. 

An  order  should  not  'direct  a  commitment  in  case  of  failure 
to  comply  with  it,  without  giving  the  defendant  a  day  in 

°^  Creditors  v.  Cozzens,  No.  3378  98  C.  C.  A.  202,  a  petition  for  con- 
Fed.  Cas.,  3  N.  B.  R.  281 ;  Amer-  tempt  for  refusing  to  obey  an  order 
ican  Construction  Co.  v.  Railroad  to  turn  over  property,  need  not  af- 
Co.,   52   Fed.   Rep.   937.  firmatively   allege   that  he   is   able 

■■^  Toledo  C.  C.  R.   Co.  v.   Penn.  to  comply  with  the  order  when  the 

Co.,   54   Fed.   Rep.    747.     See   also  record  shows  that  fact. 

In  re  Swan,  150  U.   S.  637,  37  L.  "s  See  United  States  v.  Berry,  24 

Ed.  1207;  In  re  Sawyer,  124  U,  S.  Fed.  Rep.  780;  In  re  Litchfield,  13 

207,  31  L.  Ed.  402.  Fed.  Rep.  868-9. 

In  United  States  v.  Goldstein,  132  »»/»  re  Cole  (C.  C.  A.  1st  Cir.), 

Fed.  Rep.  789,  12  Am.  B.  R.  755,  for  163  Fed.  180,  90  C.  C.  A.  50,  20  Am. 

refusing  to    answer   "'sundry   ques-  B.  R.  761. 

tions"  put  to  him  during  his  exami-  "•  See     statement     in     affidavits- 

nation  before  the  referee,  was  held  charging  In  re  Sawyer,   124  U.  S. 

sufficient,  although  it  did  not  set  out  207,   31    L.    Ed.   402;    Toledo,    etc., 

the  questions.     In  re  Stavrahn   (C.  Ry.  Co.  v.'  Penn.  Co.,  54  Fed.  Rep. 

C.  A.  2d  Cir.),  174  Fed.  Rep.  330,  751. 


1248  LAW    AND    PROCEEDINGS    IN    BANKRUPTCY. 

court  with  reference  to  that  part  of  the  order.®  "^  A  copy  of 
the  petition  or  motion  and  affidavits  should  generally  be 
served  upon  the  contemner  personally."^ 

The  referee  may  of  his  own  motion  certify  a  contempt  of 
court  without  notice  to  the  accused  party,  but  where  the 
trustee  petitions  for  an  order  in  contempt,  the  referee  should 
give  the  accused  notice  and  an  opportunity  to  be  heard  be- 
fore him.®^ 

The  court  will  ordinarily  order  a  i^ule  to  show  cause  to 
issue  if  a  prima  facie  case  is  made.  It  is  not  necessary  that 
the  matter  alleged  as  the  foundation  for  the  charge  appear  in 
the  rule  to  show  cause,  because  the  rule  is  served  merely  as  a 
basis  for  process.  The  rule  to  show  cause  should  be  per- 
sonally served  on  the  contemner.®*  The  attachment  to  take 
the  body  of  the  contemner  is  rarely  resorted  to,  for  the  reason 
that  if  he  appear  on  the  day  specified  it  is  not  necessary,  and 
if  he  does  not  appear  the  rule  may  be  made  absolute,  and 
if  convicted  he  may  be  arrested  under  a  warrant  or  a  mit- 
timus. But  when  there  is  danger  that  the  contemner  will 
flee  from  the  district,  the  attachment  has  been  issued  imme- 
diately upon  instituting  the  proceedings.®*     In  one  case,  at 

01 /»  re  Cole  (C.  C.  A.  1st  Cir.),  In  Smith   v.  Belford    (C.   C.  A. 

144  Fed.   Rep.  392,   16  Am.   B.   R.  6th  Cir.),  106  Fed,  Rep.  6S8,  5  Am. 

302;  In  re  Davison,  143  Fed.  Rep.  B.  R.  291,  the  want  of  notice  was 

673,  16  Am.  B.  R.  337;  In  re  Hersh-  held  error, 

kowitz,  136  Fed.  Rep.  950,  14  Am.  o^  In  re  Magen,  179  Fed.  572,  24 

B.  R.  86;   In  re   Cole    (C.   C.   A.  Am.  B.  R.  63. 

1st  Cir.),  163  Fed.  Rep.  180,  90,  C.  o^/»  re  Hooks  Smelting  Co.,  146 

C.  A.  50,  20  Am.  B.  R.  761 ;  In  re  Fed.  Rep.  336,  IS  Am.  B.  R.  834. 
Stavrahn    (C.   C.  A.   2d   Cir.),   174  65 This   was   done  in  Thomas  v. 
Fed.  330,  23  Am.  B.  R.  168,  on  mo-  C,  N.  O.  &  T.  P.  R.  R.  Co.,  In  re 
tion  to  punish.  Phelan,  62  Fed.  Rep.  817,  and  the 

'2  American  Construction   Co.   v.  person    was     brought    directly    to 

Railroad    Company,    52    Fed.    Rep.  court,  and  admitted  to  bail,  although 

938;   United  States  v.  Murphy,  44  this  does  not  appear  in  the  report 

Fed.    Rep.    40 ;    Gray    v.    Chicago,  of  the  case. 

etc.,  R.  R.  Co.,  No.  5713  Fed.  Cas.,  But    consult    the    observation   of 

Woolw.  63.     But  see  Fanshawe  v.  Judge  Drummond,  in  Fanshawe  .v. 

Tracy,  No,  4643  Fed.  Cas..  4  Biss.  Tracy,  No.  4643  Fed.  Cas.,-  4  Biss. 

490.  490. 
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least,  a  rule  has  been  issued  requiring  him  "to  appear  in  court 
forthwith  to  show  cause."  ^^ 

§  682.    Answer. 

To  the  rule  to  show  cause,  the  contemner  may  make  re- 
turn or  answer  under  oath  before  the  day  set  for  hearing,  in 
which  he  may  deny  the  allegations  of  the  petition  or  admit 
them,  or  admit  them  and  justify  his  action. ^'^ 

The  denials  in  the  return  or  answer  are  not  conclusive.^^ 
At  conimon  law  the  sworn  answer  was  not  to  be  controverted 


^^  This  was  done  in  Toledo,  etc., 
R.  Co.  V.  Penn.  Co.,  54  Fed.  Rep. 
751.  But  see  Boyd  v.  Glucklich 
(C.  C.  A.  8th  Cir.),  116  Fed.  Rep. 
131,  8  Am.  B.  R.  393. 

"''  This  was  done  In  re  Swan,  ISO 
U.  S.  639,  37  L.  Ed.  1207;  In  re 
Sawyer,  124  U.  S.  207,  31  L.  Ed. 
402;  In  re  Ayers,  123  U.  S.  456, 
31  L.  Ed.  216. 

In  Boyd  v.  Glucklich  (C.  C.  A. 
8th  Cir.),  116  Fed.  Rep.  131,  8  Am. 
B.  R.  393,  the  court  said :  "Dispatch 
in  judicial  proceedings  is  com- 
mendable, but,  in  proceedings  in- 
volving the  liberty  of  a  citizen,  he 
has  a  right  not  only  to  be  informed 
of  the  precise  claim  against  him, 
but,  after  receiving  that  informa- 
tion, he  has  a  right  to  a  reasonable 
time  to  prepare  his  answer  and 
present  his  proofs,  'and,  lastly,  to 
be  heard  by  counsel  on  the  law  and 
facts  of  the  case.  While  proceed- 
ings in  bankruptcy  may  be  sum- 
mary, they  should  not  be  too  sum- 
mary; in  other  words,  they  should 
not  be  so  summary  as  to  deprive 
the  bankrupt  of  those  fundamental 
rights  and  privileges  that  belong 
tG  every  citizen,  among  which  are 
the  right  to  be  advised  of  the  de- 
mand made  upon  him,  and  the 
right,    after    being    so    advised,    to 


have  a  reasonable  time  to  prepare 
his  defense  and  produce  his  wit- 
nesses. The  Bankrupt  Act  does  not 
do  away  with  these  rights,  and  no 
citizen  forfeits  them  by  being  ad- 
judged a  bankrupt."  See  also  In 
re  Shachter,  119  Fed.  Rep.  1010,  9 
Am.  B.  R.  499;  In  re  Hausman  (C. 
C.  A.  2d  Cir.),  121  Fed.  Rep.  984, 
10  Am.  B.  R.  64. 

^' High  on  Injunctions,  1455; 
United  States  v.  Anonymous,  21 
Fed.  Rep.  767;  Schweer  v.  Brown 
(C.  C.  A.  8th  Cir.),  130  Fed.  Rep. 
328,  12  Am.  B.  R.  178;  In  re  De 
Gottardi,  114  Fed.  Rep.  328,  7  Am. 
B.  R.  723. 

Ripon  Knitting  Works  v.  Schrei- 
ber,  101  Fed.  Rep.  810,  4  Am.  B.  R. 
299,  Judge  Hanford  said :  "One  of 
the  principal  grounds  of  defense 
upon  which  the  respondent  relies  is 
contained  in  his  answer  denying  that 
he  has  any  money.  His  answer  is 
not  conclusive,  but  the  rule  in  such 
cases  requires  that  the  denial  be 
overcome  by  evidence  proving  be- 
yond a  reasonable  doubt  that  the 
bankrupt  actually  has  the  present 
possession  or  control  of  money,  or 
that  any  alleged  transfer  or  other 
disposition  of  it  is  a  mere  subter- 
fuge which  does  not  prevent  him 
from  producing  it."   See  also  United 
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as  to  matters  of  fact.^'  Mr.  Justice  Curtis,  however,  adds 
to  this  statement,  "there  were  certain  precedents  for  the 
introduction  of  other  kinds  of  proof" 

The  court  may  pronounce  judgment  and  make  the  rule 
absokite  if  no  answer  is  filed,  or  if  the  answer  admits  facts 
which,  in  the  opinion  of  the  court,  constitute  contempt,  or  if  a 
justification  is  deemed  insufficient. 

§  683.     Hearing. 

The  contempt  proceedings  should  be  heard  before  the 
court  and  not  before  the  referee.''^  When  a  sufficient  return 
or  answer  has  been  made,  the  parties  appear  before  the  court 
at  the  time  specified  for  the  hearing.  Both  parties  may  pre- 
sent testimony  by  witnesses  examined  orally,''^  or.  by  affi- 
davits.''* 

The  contemner  may  appear  in  person  or  by  counsel,  and 
may  file  his  own  affidavit  in  his  own  behalf,  or  with  his  con- 
sent be  examined  upon  written  interrogatories.'''^  But  he 
can  not  be  compelled  to  testify  against  himself.  He  is  not 
entitled  to  demand  a  trial  by  jury.'^^     After  the  evidence  has 

Stat,es    V.    Sweeney    95    Fed:   Rep.  's  Savin,  petitioner,  131  U.  S.  267, 

434;   In  r?   Purvine,  2  Am.   B.   R.  279,   33   L.    Ed.    ISO;    Cuddy,   peti- 

•787,  96  Fed.  Rep.  192;  In  re  Mayer,  tioner,  131  U.  S.  -281,  33  L.  Ed.  154; 

3  Am.  B.  R.  533,  *98  Fed.  Rep.  839;  Randall   v.   Brigham,   7   Wall.   540, 

In  re   Gerstel,    123   Fed.  Rep.   166,  19  L.  Ed.  285. 

10  Am.  B.  R.  411;  In  re  Shachter,  ''*  Mexican   Ore   Co.   v.   Mexican 

119  Fed.  Rep.  1010,  9  Am.  B.  R.  449.  Co.,    47    Fed.    Rep.    353 ;    United 

«!>7m  re  Pittman,  No.  11184  Fed.  States  v.  Anonymous,  21  Fed.  Rep. 

Cas.,  1  Curtis,  186,  per  Mr.  Justice  767;    United    States    v.    Atcheson, 

Curtis;    United    States    v.    Dodge,  etc.,  R.   S.  Co.,   16  Fed.  Rep.  855; 

No.   14975  Fed.   Cas.,  2  Gall.  313;  United   States  v.  Justices,  10  Fed. 

4;  Blackstone's   Com.   286-7;   In   re  Rep.  461. 

'May",  1  Fed.  Rep.  743.  '^  See  Savin,  petitioner,  13rU.  S. 

"/«  re  Pittman.  No.  11184  Fed.  279,    33   L.   Ed.    150;    Cuddy,   peti- 

Cas.;  1   Curtis,  186,  and  cases  col-  tioner,  131  U.  S.  281,  33  L.  Ed.  154 

lated.  '"  Ripon      Knitting      Works     y. 

"/»  re  Schulman   (C.  C.  A.  2d  Schreiber,  101  Fed.  Rep.  810,  4  Am. 

Cir.),  177  Fed.  Rep.  191,  101  C.  C.  B.  R.  299    In  re  Fellerman,  149  Fed. 

A.  361,  23  Am.  B.  R.  809,  evenu-der  Rep.  244,  17  Am.  B.  R.  785. 

B.  A.  1898,  Sec.  41a   (4).  See  also  Tinsley  v.  Anderson,  171 

U.  S.  101,  43  L.  Ed.  91 ;  Ex  parte 
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been  adduced,  the  court  will  hear  arguments  of  counsel  and 
determine  the  facts  for  itself,  or  it  may  refer  thern  to  a  ref- 
eree.''"' The  question  of  commitment  can  not  be  left  to  the 
discretion  of  the  referee.''^ 

The  bankrupt  can  not  be  deprived  of  a  right  to  a  hearing 
in  contempt,  so  an  order  to  the  marshal  to  arrest  him  on 
failure  to  turn  over  certain  money  is  erroneous.''®  The  con- 
tempt must  be  proved  beyond  a  reasonable  doubt. ^" 

§  684.    Judgment. 

If  the  court  finds  the  proofs  do  not  support  the  charge  of 
contempt,  the  proper  judgment  is  to  dismiss  the  rule,  and  if 
the  contemner  has  been  arrested  and  is  in  the  custody  of  the 
marshal  or  admitted  to  bail,  also  to  discharge  the  person.  If 
no  cause  is  shown  why  he  should  not  be  punished  for  con- 
tempt, the  court  should  order  the  rule  to  be  confirmed  and 
made  absolute,  and  adjudge  the  person  guilty  of  contempt 
and  fix  his  punishment.  It  is  good  practice  for  the  judgment 
to  recite  the  offense,  bift  it  is  not  necessary,  if  it  describes 
the  ofl^ense  charged  by  referepce  to  other  proceedings.*^ 

The  power  of  the  court  to  punish  contempts  of  their  au- 
Aority  is  limited  to  fine  or  imprisonment  or  fine  and  impris- 
onment ;  ®^  but  there  is  no  limit  to  the  extent  of  either  fine 
or  imprisonment.'  But  it  has  been  held  that  a  bankrupt  can 
not  be  imprisoned  indefinitely,  when  it  is  not  certainly  known 
that  he   has   property   which   he   has   been   ordered   to   sur- 

Terry,  128  U.  S.  289,  32  L.  Ed.  40S ;  ^^  /n  re  Baum  (C.  C.  A.  8th  Cir.), 

Eilenbecker    v.    Plymouth    County,  169  Fed.  Rep.  410,  94  C.  C.  A.  632, 

134  U.  S.  31,  33  L.  Ed.  801.  22  Am.  B.  R.  295. 

"/«  re  Herskovitz,  152  Fed.  316,  «»  Moody  v.   Cole,   148  Fed.  295, 

18  Am.  B.  R.  247  (to  a  special  mas-  17  Am.  B.  R.  818;  Matter  of  Jacob 

ter)  ;  In  re  Ruos,  164  Fed.  Rep.  749,  Cashman,    168   Fed.   Rep.    1008,   21 


21  Am'.  B.  R.  257;  In  re  Lasch,  12 


Am.  B.  R.  284. 
■o   T,    1  CO  ^    x        ^  '^  Fischer  v.  Hayes,  6  Fed.  Rep. 

Am.  B.  R.  158  (referee).  Loveland's  Forms   Fed.    Prac, 

''8  Smith  V.  Belford  (C.  C.  A.  6th      j^^^    718-729 
Cir.),  106  Fed.  Rep.  658,  5  Am.  B.  ,, -g   ^  jggg^  g^^  2,  clause  13. 

R.  291. 


1252  LAW    AND    PROCEEDINGS    IN    BANKRUPTCY. 

render.*^  A  court  can  not  disbar  an  attorney  for  contempt.®* 
It  can  not' punish  contempt  committed  in  any  other  court.®* 
When  a  fine  is  imposed  as  punishment,  the  contemner  may  be 
ordered  to  stand  committed  until  the  fine  and  cost  be  paid,®^ 
and  such  an  order  is  not  in  conflict  with  statutes  prohibiting 
imprisonment  for  debt.®^ 

When  the  judgment  of  the  court  be  imprisonment  or  fine 
and  commitment  until  paid,  a  warrant  or  mittimus  is  issued. 
It  recites  that  the  contemner  has  been  convicted  of  a  contempt 
of  court,  and  should  specify  particularly ,  where  and  how 
long  the  contemner  is  to  be  imprisoned,  and  what  he  is  to 
do  to  entitle  him  to  discharge.  Thus  it  may  command  the 
marshal  to  taK^;  the  body  of  the  contemner  and  keep_him  in 
custody  until  he  shall  have  paid  into  court  the  amount  of  the 
fine,  together  with  the  fees- of  the  marshal,  thereon,®*  or  it 
may  specify  a  particular  place  and  term  of  imprisonment,  and 
command  the  marshal  to  take  the  body  of  the  person  and  ■ 
commit  the  same  to  such  place  of  confinement.®*  The  court 
may  require  petitioning  creditors  to  pay  the  expenses  of  a 
receivership  upon  dismissing  the  petition,^"  or  in  case  of 
failure  to  produce  books  of  account  when  ordered.®^ 

§  685.    Release  by  the  court.  , 

The  rule  with  reference  to  the  power  of  the  court  com- 
mitting a  contemner  to  release  him  by  a  subsequent  order 
seems  to  be,  that  in  case  of  a  criminal  -contempt,  being  an 

88 /n  re  Taylor,  114  Fed.  Rep.  607,  Schreiber,  101  Fed.  Rep.  810,  4  Am. 

7  Am.  B.  R.  410.  B.  R.  299. 

^'^Bx   parte   Robinson,    19   Wall.  ^s  Fischer  v.  Hayes,  7  Fed.  Rep. 

S13,  22  L.  Ed.  20S.  98.     ~^ox    form    of    mittimus,    see 

85  Ex  parte  Bradley,  7  Wall.  372,  Loveland's  Forms  Fed.  Prac,  Nos. 

19  L.  Ed.  214.  '^'  '^^■ 

B^See  In  re  Tyler,  149  U.  S.  164,  ^"Loveland's  Forms    Fed.  Prac, 

180,  37  L   Ed.  689.  »o  r         t  /^  ^    a    o^  o-   x 

'"/m  re  Lacov  (C.  C.  A  2d  Cir.), 
s^Bogart  V.  Supply  Co.,  27  Fed.      142  p^d.  Rep.   960,   IS  Am.   B.  R. 
Rep.  722 ;  Jeffries  v.  Laurie,  27  Fed.      290. 

Rep.  198;  Fischer  v.  Hayes,  6  Fed.  91 /„   ^e   Wilson,    116   Fed.   Rep. 

Rep.  63;  Ripon  Knitting  Works  v.      419,  8  Am.  B.  R.  612. 
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.ofifense  against  the  United  States,  and.  the  commitment  but 
an  execution  of  the  judgment  of  conviction,  the  court  has  no 
power  to  discharge  or  remit  the  sentence.®^  But  it  falls 
within  the  pardoning  power  of  the  president  by  the  constitu- 
tion."* Where  the  proceeding  is  of  a  civil  nature,  the  court 
has  power  to  release  the  person.** 

Where  a  person  has  been  imprisoned  for  contempt,  relief 
is  usually  sought  by  habeas  corpus.^^  The  person  may  be  dis- 
charged if  the  order  of  commitment  was  utterly  void,®®  other- 
wise not.®'^  The  inquiry  can  not  be  extended  under  a  writ 
of  habeas  corpus  so  as  to  review,  as  upon  writ  of  error,  any 
irregularity  of  the  proceedings  in  the  court  of  bankruptcy,  or 
to  determine,  as  upon  appeal,  the  real  merits  of  the  case."* 

§  686.    Review  of  orders  of  commitment  for  contempt. 

An  order  of  commitment  for  contempt,  made  in  a  "bank- 
ruptcy proceeding  proper,"  is  reviewable  on  petition  for  re- 
vision.^ A  petition  for  revision  will  not  lie  to  review  an  order 
of  commitment  for  contempt  in  a  "controversy  arising  in  bank- 
ruptcy." ^ 

92 /m   re   MuUee,   No.    9911    Fed.  ^^  Ex  parte  Terry,  128  U.  S.  289, 

Cas.,  7  Blatch.  23.  32  L.iEd.  405;  Ex  parte  Fisk,  113 

93  Dixon's  Case,  3  Atty.  Gen.  Op.  U.  S.  713,  28  L.  Ed.  1117. 

622;   Rowan's    Case,   4   Atty.    Gen.  '' I^  re  Tyler,  149  U.  S.  164  180, 

Op.    4S8;    Conger's    Case,    4    Atty.  37  L.  Ed.  689;  Savin,  petitioner,  131 

Gen.  Op.  317.  U.   S.  267,  33  L.  Ed.  ISO;   Cuddy, 

9^Hendryx  V.  Fitzpatrick,  19  Fed.  Petitioner,  131  U.  S.  280,  286,-33  L. 

Rep.  810;  /»  r«  Henderson,  13  Am.  Ed.     154;     Ex    parte    Kearney,    7 

g  T}   7g2  Wheat.    38,    5   L.    Ed.    391;    In   re 

rr-    1        11.1  T-  J    T)        ^n-?  Eaton,  SI  Fed.  Rep.  804. 

In  re  Taylor,   114  Fed.  Rep.  607,  „»  e'         ,    ,~,,t,t    ,    nc  -c  j   r. 

_    ,        „   -^      '„„      ,                   ..  '' £a- *oj-i^  O  Neal,  12S  Fed.  Rep. 

7   Am.    B.   R.   410,    the   court   dis-  ^^^^  ^j  ^^^    ^    ^^    j^g 

charged  the  prisoner  on  the  ground  ,  MueW^T  v.  Nugent,  184  U.  S.  1, 

that  it  was  useless  to  keep  him  im-  ^  j^    p-^j    ^Qg    5   ji^^    g    g^    j7g . 

prisoned  in  order  to  recover  money  /„  fg  Cole  (C.  C.  A.  1st  Cir.),  144 

claimed  to  be  in  his  possession.  Fed.  Rep.  392,  7S  C.  C.  A.  330,  16 

95  In  re  Watts  and  Sachs,  190  U.  Am.  B.  R.  302,  and  163  Fed.  180,  90 

S.  1,  47  L.  Ed.  933,  10  Am.  B.  R.  C.  C.  A.  SO,  20  Am.  B.  R.  761 ;  In  re 

113;   In  re  Freche,    109  Fed.   Rep.  Lans   (C.  C.  A.  2d  Cir.),  158  Fed. 

620,  6  Am.  B.  R.  479;  In  re  Clai-  Rep.  610,  19  Am.  B.  R.  458. 

borne,  109  Fed.  Rep.  74,  S.Am.  B.  ^  Morehouse  v.   Pacific  Hdwe.   & 

R.  812.  Steel  Co.   (C.  C.  A.  9th  Cir.),  177 
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An  order  of  commitment  for  contempt,  made  in  a  contro- 
versy arising  in  bankruptcy,  or  a  suit  growing  out  of  the  settle- 
ment of  a  bankrupt  estate,  is  governed  by  the  rules  regulating 
the  review  of  orders  of  this  kind  generally. 

A  judgment:  for  a  criminal  contempt  committed  in  the  prog- 
ress of  a  suit  in. equity  growing  out  of  bankruptcy  proceed- 
ings is  reviewable  by  writ  of  error  only  and  may  be  reviewed 
before  final  decree  in  the  original  case.^ 

A  j  udgment  against  a  party  to  a  suit  in  equity,  growing  out 
of  the  settlement  of  a  bankrupt  estate,  for  a  civil  contempt 
committed  therein  before  final  decree  is  reviewable  by  appeal 
from  the  final  decree  only.* 

Fed.  Rep.  337,  100  C.  C.  A.  647,  24  *  Clay  v.  Waters    (C.   C.  A.  8th 

Am.  B.  R.  178.  Cir.),  178  Fed.  Rep.  38S,  101  C.  C. 

sQay  V.  Waters    (C.   C.   A.  8th  A..  645,  24  Am.  B.  R.  293;  Doyle  v. 

Cir.),  178  Fed.  Rep.  38S,  101  C.  C.  London    Guaranty   Co.,   204   U.    S. 

A.  645,  24  Am.  B.  R.  293 ;  Bessette  599,  51  L.  Ed.  641. 
V.  Conkey  Co.,  194  U.  S.  324,  48  L. 
Ed.  997. 
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,     CHAPTER  XXXV. 
COMPOSITIONS  AND  ARBITRATIONS. 

SEC.  SEC. 

€87.     The   general   nature   of   a   composi-  697.  Because    of    grounds    which    would 

tion.  bar  a  discharge. 

€88.     The  power  of  Congress  to  provide  698.  Because   it  was  obtained  by  fraud; 

for   compositions.  699.  The   hearing  of   objections. 

€89.     Composition   provisions   should   not  700.  The  order  of  confirmation. 

be  construed  broadly.  701.  Review   by    appeal. 

€90.     When  a  bankrupt  may  offer  terms  ^02.  The   effect   of  a   confirmation   of  a 

of   composition.  „„,  composition.                     .              ,  . 

€91.     Creditors-      meeting      to      consider  ^03.  Pleading   a   composition   m   bar    of 

terms  of  composition.  _„^  _  s"»'  «."  "^"i-                <-        ^-         , 

j:ao      t».„    •.;»..    i,.f„_.    „ 1   • j„_    „  704.  Proceedings  aftsr  a  confirmation  of 

,€92.     Requisites    before    applying    for    a  ^   composition. 

^„,          confirmation.  705  Setting  aside   a   confirmation. 

■  €93.     Deposit   for    consideration    and   ex-  706.  Proceedings    after    composition    set 

penses.  aside. 

€94.    Application  to  confirm.  707.  Bankrupt's      failure      to      perform 

695.     Objections  to  a   confirmation.  terms  of   composition. 

€96.     Because    not    for     the    interest    of  708.  Arbitration  and- compromise. 

creditors.  709.  Informal   compositions. 

§  687.    The  general  nature  of  a  composition. 

The  theory  of  a  composition  is  that  the  cash  value  of  the 
bankrupt's  estate  is  substantially  divided  among  the  creditors 
in  proportion  to  their  respective  debts. 

The  bankrupt  presents  a  list  of  the  names  of  his  creditors 
and. the  amount  due  each  of  them,  the  amount  of  his  assets 
and  the  rate  per  centum  he  is  willing  to  pay  on  these  debts 
as  a  compromise,  in  consideration  of  his  discharge  from  the 
balance  due  each  creditoi-.  His  creditors  consider  the  sub- 
■,ject,  thus  presented,  after  the  debtor  has  filed  his  schedules 
and  has  been  examined  under  oath.^  The  whole  matter  being 
thus  before  them,  they  resolve  that  their  interests  require  that  a 
compromise  shall  be  made,  and  that,  if  the  debtor  will  pay  them 
a  certain  percentage  of  their  debts,  they  will  accept  it  in  satis- 
faction and  he  shall  be  discharged.  They  deliberately  resolve, 
upon  an  understanding  of  all  the  facts,  that  this  is  all  that  his 
property  can  be  made  to  pay. 

'   1  B.  A.  1898,  Sec.  12a,  as  amended      at  L.  838.    Compare  R.  S.  Sec.  5103,- 
lay  -the  act  of  June  25,  1910,  36  Stat,      act  1867. 
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Some  one  must  decide  the  question  of  the  amount  of  the 
dividend  and  of  the  discharge.  Some  one  must  say  that  the 
debt  of  an  opposing  creditor  shall  be  discharged  without  pay- 
ment in  full.  Congress  has  provided  that  the  debtor  and  a 
majority  of  his  creditors,  in  number  and  amount,  may  deter- 
mine these  questions  if  they  can  agree  upon  a  compromise. 
The  minority  of  the  creditors/  must  submit  to  the  terms 
agreed  upon  by  the  majority.  The  terms  of  the  compromise 
are  subject  to  be  approved  or  disapproved  by  the  judge.  The 
rights  of  those  who  are  not  called  upon  or  who  disseijt  may 
be  fully  protected  by  objections  properly  taken  and  presented 
to  the  judge  at  the  time  of  the  application  for  an  order  con- 
firming the  composition.  The  property  is  distributed  under 
the  direction  of  the  court. 

This  is  a  much  shorter  and  less  expensive  method  of  set- 
tling the  bankrupt's  estate  than  if  the  whole  machinery  of 
the  court,  in  a  full  bankruptcy  proceeding,  is  called  into  use. 
Where  the  bankrupt  and  a  majority  of  his  creditors  fail  to 
agree  upon  terms  of  compromise,  or  where  the  court  refuses 
to  approve  the  terms  agreed  upon,  the  estate  is  administered 
in  bankruptcy  as  otherwise  provided  by  the  statute. 

§  688.    The  power  of  Congress  to  provide  for  compositions. 

Provisions  for  facilitating  arrangements  between  bankrupts 
and  their  creditors  by  composition  were  first  introduced  in 
the  United  States  by  an  amendment  to  the  act  of  1867,  passed 
June  22,  1874.^  The  bankrupt  acts  of  1800,  1841  and  the 
original  act  of  1867  contained  no  provisions  for  a  composi- 
tion by  a  bankrupt  with  his  creditors. 

As  soon  as  the  amendment  of  1874  was  passed,  it  was 
attacked  upon  the  ground  that  Congress  had  exceeded  its 
power  and  was  not  authorized  by  the  Constitution  to  provide 
for  a  composition  by  a  bankrupt  with  his  creditors  for  less 
than  the  full  amount  of  his  debts.    The  question  came  before 

2 18  Stat,  at  L.  182,  Sec.  17.  The  parallel  columns  with  the  English 
provision  of  this  amendment,  relat-  act  of  1868.  In  re  Scott,  No.  12S19 
ing  to  compositions,   is   set  out   in      Fed.  Cas.,  IS  N.  B.  R.  73. 
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Mr.  Justice  Hunt,  who  sustained  the  validity  of  the  provision 
in  the  amendment  of  1874.*  Upon  principle,  as  well  as  au- 
thority, the  present  provision  for  a  corripositiori  can  not  be 
successfully  attacked  on  the  ground  of  being  in  contravention 
of  the  .Constitution  of  the  United  States.* 

§689.    Composition    provisions    should    not    be    construed 
broadly. 

It  has  been  said  ^  that  "the  composition  clause  of  the  law 
should  receive  a  strict  construction,  because  it  is  in  plain 
derogation  of  common  right.  It  compels  the  dissenting  mi- 
nority of  creditors  to  accept  just  as  much  upon  their  claims 
as  the  debtor  and  the  requisite  majority  see  fit  to  resolve  that 
all  shall  accept.  It  takes  from  the  minority  the  common 
right  of  making  their  own  terms  with  their  debtor,  and  re- 
leases the  obligation  of  the  latter  to  them  against  their  will, 
and  upon  terms  imposed  by  the  majority.  Certainly,  there- 
fore the  provisions,  of  this  clause  should  not  be  extended  by 
construction  to  embrace  more  than  the  words  clearly  and 
manifestly 'import."  If  the  proceedings  are  not  had  in  accord- 
ance with  the  provisions  the  court  can  not  confirm  a  composi- 
tion.® Proceedings  such  as  these  under  Section  12,  B.  A. 
1898,  are  to  a  large,  extent  based  on  business  principles  and 
should  not  be  hampered  by  undue  technicalities.''^ 

§  690.    When  a  bankrupt  may  offer  terms  of  composition. 

A  bankrupt  may  ofifer,  either  before  or  after  an  adjudication, 
terms  of  composition  to  his  creditors  after,  but  not  before,  he 
has  been  examined  in  open  court  or  at  a  meeting  of  his  cred- 

^  In  re  Reiman,   No.   11675  Fed.  Am.  B.  R.  178;  In  re  Rung  Bros., 

Cas.,   12  Blatch.  562;  In  re  Cham-  2  Am.  B.  R.  620,  it  was  held  that 

berlin,  No.  2580  ted.  Cas.,  9  Ben.  where  at  the  first  meeting  of  cred- 

149.             .  itors  a  composition  was  offered  by 

*As  to  the  extent  of  the  power  the   debtors  that  the  election  of  a 

of  Congress  to  pass  bankrupt  laws  trustee  may  be  postponed, 

generally,  consult  Chap.  9.  '  In  re  Frear,  120  Fed.  Rep.  978, 

'=/»  re  Shields,   No.   12784  Fed.  10  Am.  B.  R.  199. 

Cas.,  4  Dill.  588;  In  re  Frear,  120  ''In  re  Criterion  Watch  Case  Co., 

Fed.  Rep.  978,  10  Am.  B.  R.  109;  8  Am.  B.  R.  Za,  at  209. 
In  re  Rider,  90  Fed.   Rep.  808,  3 
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itors  and  filed  in  court  the  schedule  of  his  property  and  list  of 
his  creditors,  required  to  be  filed  by  bankrupts.® 

The  statute  does  not  limit  the  right  to  offer  terms  of  com- 
position to  any  particular  class  of  bankrupts.  Any  bank- 
rupt is  entitled  to  offer  terms  of  compromise  to  his  creditors. 
The  right  extends  to  corporations  ®  and  to  partnerships.^" 
Any  member  of  a  partnership,  which  has  been  adjudged 
bankrupt,  may  submit  a  proposition  of  composition  to  the 
creditors  of  the  firm  and  to  his  individual  .creditors.^^ 

It  will  be  observed  that  there  is  a  limitation  in  respect  to 
the  time  at  which  such  an  offer  may  be  made.  A  bankrupt 
is  not  entitled  to  make  such  an  offer  before  he  has  been  ex- 
amined in  open  court  or  at  a  meeting  of  his  creditors,  and 
filed  in  court  a  schedule  of  his  property  and  a  list  of  his 
creditors.  Such  an  offer  may  be  made  at  any  time  after  he 
has  complied  with  these"  conditions. 

Prior  to  the  amendment  of  1910,  it  was  held  that  a  composi- 
tion could  not  be  affected  until  after  an -adjudication  and  an 
examination  of  the  bankrupt  at  the  first  meeting  of  creditors.^^ 
This  rule  was  changed  by  that  amendment  which  provided 
expressly  for  offering  terms  of  composition  before  an  adjudi- 
cation and  postponing  the  adjudication  in  case  a  composition 
was  offered  before  it  had  been  made.^^  This  change  makes 
it  possible  for  debtors  to  compose  with  their  creditors  before 
an  adjudication  without  the  stigma  of  being  adjudicated  bank- 
rupt. Its  object  is  to  encourage  settlement  between  debtors 
and  creditors  under  the  supervision  of  the  court. 

'  B.  A.  1898,  Sec.  12o,  as  amended  '^  In  re  Back  Bay  Automobile  Co., 

by  the  act  of  June  25,  1910,  36  Stat.  158  Fed.  Rep.  679,  19  Am.  B.  R.  835; 

at  L.  838.  In  re  Rider,  96  Fed.  Rep.  808,  3  Am. 

»/»  re  Weber  Furniture  Co.,  No.  B.   R.   178;   In  re  Frear,   120  Fed. 

17330  Fed.  Cas.,  13  N.  B.  R.  529.  Rep.  978,  10  Am.  B.  R.  199;  In  re 

i»  Pool  V.   McDonald,   No.   11268  Hilborn,  104  Fed.  Rep.  866,  4  Am. 

Fed.  Cas.,  15  N.  B.  R.  560;  In  re  B.  R.  741. 

Spades,    No.    13196    Fed.    Cas.,    6  is  B.  A.  1898,  Sec.  12,  as  amended 

.Bissi  448.,-  by  the  act  of  June  25,  1910,  36  Stat. 

"  Pool  V.   McDonald,  No.   11268  at  L.  83& 
Fed.  Cas.,  IS  N.  B.  R.  560. 
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The  debtor  will  not  ordinarily  be  permitted  to  make  a 
second  amplication  for  confirmation  in  case  the  first  one  is 
denied.  Where  the  court  refused  to  permit  a  composition 
on  the  ground  that  the  offer  was  not  sufficiently  large,  the 
•debtor  was  permitted  in  one  case  to  make  a  better  offer  and 
a  second  application  for  confirmation,  which  was  granted.^® 
He  was  not  permitted  to  make  the  second  application  in  that 
case  until  he  had  shown  good  reason  for  not  having  pre- 
viously made  a  better  offer. 

Under  the  act  of  1867  it  was  held  that  a  refusal  to  grant  a 
discharge  was  not  an  estoppel  to  proceedings  in  composition.^'^ 

This  is  not  the  rule  under  the  present  statute.  Section  12c? 
of  the  act  provides  that  "the  judge  shall  confirm  a  com- 
position if  satisfied  that  .  .  .  the  bankrupt  has  not  been 
guilty  of  any  of  the  acts  or  failed  to  perform  any  of  the 
duties  which  shall'  be  a  bar  to  a  discharge."  What  was  suf- 
ficient to  bar  a  discharge  will  prevent  the  confirmation  of  a 
composition.  The  denial  of  a  discharge  is  a  bar  to  an  applica- 
tion to  confirm  a  composition. 

§  691.    Creditors'  meeting  to  consider  terms  of  composition. 

Whenever  a  bankrupt  is  satisfied  that  a  sufficient  number 
of  creditors  will  accept  his  offer  of  terms  of  composition  he 
may  apply  to  the  court  for  a  meeting  of  the  creditors  to  con- 
sider the  proposition  for  composition. 

The  application  is  made  by  petition.^*  The  petition  should 
be  entitled  in  the  court  and  cause,  and  state  the  per  centum 
which  the  bankrupt  offers  to  pay,  and  that  he  bel^ves  it  will  be 
accepted  by  a  majority  in  number  and  in  value  of  the  credr 
itors  whose  claims  are  allowed,  and  pray  that  a  meeting  of  the 
creditors  may  be  duly  called  to  act  upon  such  proposal  for  a 
composition.    The  petition  should  be  signed  by  the  bankrupt. 

16 /»  re  Whipple,  No.  17513  Fed.  is  official  Form  No.  60;  see  Form 

Cas.,  11  N.  B.  R.  524.  No.  107,  post. 

^•'In  re  Odell,  No.  10427  Fed. 
Cas.,  9  Ben.  247;  In  re  Joseph,  24 
Fed.   Rep.    137. 
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This  petition  may  be  presented  to  the  judge  or  to  the 
referee.  Upon  such  a  petition  an  order  is  regularly  passed 
directing  a  meeting  of  the  creditors  to  be  called.  Thereupon 
the  referee  should  give  the  creditors  at  least  ten  days'  notice 
by  mail  of  the  time  and  place  of  holding  the  meeting.  ^^  At 
this  meeting  the  proposal  for  a  composition  is  voted  upon 
by  the  creditors.  All  unsecured  creditors  and  secured  cred- 
itors, to  the  extent  of  the  balance  of  their  debts  after  having 
deducted  the  amount  of  their  securities,  which  have  been 
proved  and  allowed,  are  entitled  to  vote.^" 

In  the  case  of  an  offer  of  compromise  by  a  partnership  or 
one  of  the  partners,  both  the  firm  and  individual  debtors 
may  vote.^^  The  state  of  the  respective  debts  and  funds  may 
be  such  as  to  justify  this  course,  and  where  they  are  so,  it 
simplifies  the  proceeding  very  materially.  But  if  one  of  any 
class  of  the  creditors  perceives  that  the  other  class  is  about 
to  force  upon  him  an  unjust  composition  he  can  demand  a 
separate  vote  and  so  protect  himself  by  calling  to  his  assist- 
ance those  who  compose  the  class  to  which  he  belongs.^^  The 
partnership  creditors  can  not  by  outvoting  the  individual 
creditors  obtain  the  approval  of  a  composition  of  individual 
debts  and  assets  unsatisfactory  to  the  individual  creditors. 
The  firm  creditors  are  really  not  interested  in  the  individual 
assets,  and  will  not  be  counted  on  the  question  of  approving 
an  individual  composition.^^ 

The  creditors  are  required  to  pass  the  resolution  for  a  com- 
position by  a  majority  vote  in  number  and  amount  of  the 
claims  allowed.^*     The  court  in  composition  has  no  right  to 

19  B.  A.  1898,  Sec.  S8o.     But  see  21  Pool  v.   McDonald,   No.   11268 

In  re  Frear,  120  Fed.  Rep.  978,  10  Fed.  Cas.,  IS  N.  B.  R.  560;  In  re 

Am.  B.  R.  199;  In  re  Simon  Fox,  6  Spades,    No.    13196    Fed.    Cas.,    6 

Am.  B.  R.  525,  at  529,  it  was  said,  Biss.  448. 

obiter,  that  it  was  possible  for  no-  -^In  re  Spades,  No.   13196  Fed. 

tices  of  an  offer  of  a  composition  Cas.,  6  Biss.  448. 

to   go  to   all   creditors   along  with  ^^  In  re   UUman,   180   Fed.   Rep. 

the  first  meeting  notices.  944,  24  Am.  B.  R.  755. 

^"B.  A.  1898;  see  56   (o)  ;  In  re  2*B.  A.  1898,  Sec.  S60. 

Kahn,  121  Fed.  Rep.  418,  9  Am.  B.  In  In  re  Rider,  96  Fed.  Rep.  808, 

R.   107.  3  Am.  B.  R.  178,  Judge  Coxe  said: 
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recognize  any  creditor  or  claim  not  filed  within  the  time  lim- 
ited by  Section  57.^^  The  resolution  must  be  reduced  to 
writing  and  should  be  signed  by  the  creditors,  who  accept  the 
temis  offered,  together  with  the  amount  of  each  claim  proved 
and  allowed.  ^^ 

A  bankrupt  has  a  standing  in  composition  proceedings  to 
oppose  the  allowance  of  claims,  whether  or  not  he  has  sched- 
uled them  in  his  petition.  ^^ 

If  a  suilficient  number  of  creditors  do  not  attend  this  meet- 
ing, the  bankrupt  may  circulate  the  resolution  among  his 
creditors,  who  have  proved  claims,  and  thus  secure  a  ma- 
jority in  number  of  all  the  creditors  whose  claims  have  been 
allowed,  which  number  i^epresents  a  majority  in  the  amount 
of  such  claims.  The  statute  requires  the  acceptance  to  be  in 
writing.  It  is  not  necessarily  obtained  at  a  meeting  of. cred- 
itors.^^     Creditors   having  once  accepted   a  composition  of- 


"After  the  bankrupt  has  been  ex- 
amined and  filed  a  list  of  his  cred- 
itors he  'may  offer  terms  of  com- 
position to  his  creditors.'  This 
plainly  implies  that  the  offer  should 
be  made  to  all  his  creditors,  wheth- 
er they  have  proved  their  debts  or 
not.  It  is  not  essential  that  proofs 
shall  be  made  before,  or  at  the 
first  meeting.  They  may  be  made 
at  any  time  vifithin  a  year.  .  .  .  After 
the  terms  are  thus  made  known  to 
all  the  creditors  they  have  a  rea- 
sonable .  time  to  decide  whether 
they  will  accept  the  offer  or  not. 
But  in  order  to  qualify  themselves 
to  vote  upon  the  proposition  Ihey 
are  required  to  prove  their  claims. 
The  reason  for  this  is  obvious; 
it  excludes  from  the  voting  all  but 
bona  fide  creditors;  it  excludes  all 
those  who  are  too  indifferent  to 
present  their  claims  and  all  whose 
claims  are  unliquidated,  fictitious  or 
exorbitant;  it  gives  all  creditors 
notice,  no  matter  what  may  be  the 


nature  of  their  claims,  and  permits 
them  to  qualify,  if  they  desire  to 
do  so,  and  assent  to  the  compro- 
mise or  oppose  it,  or  if  they  so 
elect,  they  may  simply  withhold 
their  assent."  To  the  same 'effect  is 
In  re  Simon  Fox,  6  Am.  B.  R.  525. 

See  also  In  re  Frear,  120  Fed. 
Rep.  978,  10  Am.  B.  R.  199;  In  re 
Hilborn,  104  Fed.  Rep.  866,  4  Am. 
B.  R.  741. 

25 /«  re  French,  181  Fed.  Rep. 
583,  24  Am.  B."  R.  IT. 

^<^In  re  Frear,  120  Fed.  Rep.  978, 
10  Am.  B.  R.  199. 

2'/n  re  French,  181  Fed.  Rep. 
583,  24  Am.  B.  R.  77. 

28  Consult  In  re  Spillman,  No. 
13242  Fed.  Cas.,  13  N.  B.  R.  214;  In 
re  Scott,  No.  12519  Fed.  Cas.,  15  N. 
B.  R.  73. 

As  to  adjourning  the  meeting 
when  the  best  interests  of  the  cred- 
itors require  it,  see  In  re  Cheney, 
No.  2637  Fed.  Cas.,  19-  N.  B.  R.  16. 
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fered  will  not  be  permitted  to  withdraw  their  consent,  in  the 
absence  of  fraud  or  misrepresentations.^^ 

§  692.    Kequisites  before  applying  for  a  confirmation. 

The  court  is  expressly  authorized  to  confirm  or  reject 
composition  between  debtors  and  their  creditors.^**  The  bank- 
rupt must  apply  to  the  judge  and  not  to  the  referee  for  the 
order  confimning  the  composition.^^ 

Before  such  an  application  can  be  made  the  bankrupt  is 
required  to  do  three  things. 

First.  He  must  file  an  acceptance  of  his  offer  of  compro- 
mise in  writing  by  majority  in  number  of  all  creditors  whose 
claims  have  been  allowed,  which  must  represent  a  majority 
in  amount  of  such  claims.  ^^  The  manner  of  obtaining  the 
consent  of  his  creditors  is  considered  in  the  last  section  and 
need  not  be  repeated. 

Second.  He  must  deposit  the  consideration  to  be  paid  by 
the  bankrupt  to  his  creditors  in  such  a  place  as  may  be  desig- 
nated by  the  judge,  and  the  same  must  be  subject  to  the  order 
of  the  judge.^^ 

Third.  He  must  also  deposit  the  money  necessary  to  pay 
all  debts  which  have  priority,  and  the  costs  of  the  proceed- 
ings, in,  such  place  as  may  be  designated  by  the  judge,  and 
the  same  must  be  subject  to  the  order  of  the  judge.*^ 

A  question  may  arise  as  to  the  right  of  a  bankrupt  oflFer- 
ing  a  composition  to  give  a  lien  on  his  assets  to  the  party 
furnishing  the  requisite  funds.     It  has  been  held  that  under 

29  In  re  Levy,  110  Fed.  R^ep.  744,  32  b.    A.    1898,    Sec.    126;   In  re 

6  Am.  B.  R.  299.     See  also  In  re  Frear,  120  Fed.  Rep.  978,  10  Am.  B. 

Seligman,    163   Fed.    Rep.    549,    20  R.  199,   120  Fed.  Rep.   978;  In  re 

Am.  B.  R.  774,  where  the  change  of  Flynn,  134  Fed.  Rep.  145,  13  Am.  B. 

such  creditor  did  not  prevent  a  con-  R.  720;  In  re  Fisher  &  Co.,  135  Fed. 

firmation,    although   the    court    did  Rep.  223,  14  Am.  B.  R.  366. 
not  lay  down  this  broad  rule.  In  re  Harvey,  144  Fed.  Rep.  991, 

3»B.   A.    1898,    Sec.   2,   clause   9;  16  Am.   B.  R.  345,  Judge  Holland 

Gen.  Ord.   12.     In  re  Hilborn,  104  said:     "The   conclusions   are:    (1) 

Fed.  Rep.  866,  4  Am.  B.  R.  741.  A  banlcrupt  in  a  com'position  pro- 

31  B.  A.  1898,  Sec.  12o  as  amended  ceeding  is  required  to  deposit,  for 
by  the  act  of  June  25,  1911,  36  Stat; 
at  L.  838. 
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this  guise  a  creditor  ean«not  exact  payment,  directly  or  indi- 
rectly, of  existing  debts,  although  further  sums  were  then 
advanced,^^  and  by  the  same  token  security  for  such  debts 
could  not  be  given.  Further  than  this  the  assets  of  the 
bankrupt  are  already  subject  to  the  prior  charge  of  the 
bankruptcy  proceeding,  and  are  no  longer  in  the  bankrupt's 
hands.  However,  it  is  believed  that  the  giving  of  security  to 
one  who  supplies  the  banknipt  with  funds  is  not  illegal. 
Under  the,  act  the  giving  of  security  for  a  present  advance 
is  not  objectionable.^*  In  the  case  under  consideration  the 
promise  by  the  bankrupt  to  the  lender  to  give  him  a  first 
or  other  lien  on  the  assets  if  the  composition  is  confirmed 
would  create  a  present  equitable  lien  on  the  assets.  This 
would  protect  the  lender  and  cause  no  hardship  on  any  cred- 
itor. But  the  equitable  lien  would  take  precedence  over  all 
but  prior  liens  in  case  the  confirmation  were  set  aside  or  sub- 
sequent bankruptcy  intervened. 

If  the  bankrupt  fails  to  do  any  of  these  things  before  ap- 
plying for  an  order  of  confirmation  his  application  should  be 
disregarded. 

§  693.    Deposit  for  consideration  and  expenses. 

The  consideration  should  be  substantially  equivalent  to  the 
cash  value  of  the  bankrupt's  estate,  that  is,  what  his  estate 
would  pay  in  bankruptcy.  Otherwise  the  object  of  a  com- 
position is  evaded. 

The  theory  of  a  composition  is  that  the  cash  value  of  the 
bankrupt's  estate  is  substantially  divided  among  the  creditors 

the    purpose    of    carrying    out    the  same   percentage   upon   them;    (3) 

composition,     suflficient     to     cover  the  bankrupt  is  not  required  to  de- 

rosts,  priority  claims  and  expenses,  posit  sufficient  to  secure  a  percent- 

and,    in    addition,    the  , percentage  age  on  secured  claims,  nor  for  any 

named,  not  only  on  all  claims  filed  supposed   deficiency,   if   it   has   not 

before    confirtnation,    but    also    on  '  yet  been  ascertained  and  filed."   See 

all  other  claims  listed  by  the  bank-  also  In  re  Simon  Fox,  6  Am.  B.  R. 

rupt  in  his  schedule;   (2)   this  will  525. 

include,  of  course,  scheduled  claims  ^s  McCormick    v.     Solinsky,     152 

filed   after  the   composition   agree-  Fed.  Rep.  984,  18  Am.  B.  R.  540. 

inent  had  been  accepted  and  suffi-  '*B.  A.  1898,  Sec.  67  (d). 
cient  will  be  required  to  cover  the 
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in  proportion  to  their  respective  debts.  It  is  established  by  all 
experience  that  a  man  can  make  more  out  of  his  own  assets 
than  a  trustee  of  more  general  capacity  than  he,  and  entirely 
honest,  can  possibly  realize.  There  may  be  a  margin  in  many 
cases  which  the  debtor  may  save  by  offering  less  than  he  might 
offer,  and  more  than  his  creditors  could  obtain  by  process  of 
law.^^        I 

The  statute  does  not  declare  of  what  the  consideration 
must  consist.  Manifestly  it  should  be  of  such  a  nature  that 
it  can  be  readily  distributed  by  the  judge.  The  most  con- 
venient form  of  consideration  is  money.  But  an  honest 
debtor  has  no  money.  He  has  paid  in  all  his  money  as  well 
as  his  other  property  as  a  part  of  his  estate.  If  he  is  re- 
quired to  deposit  a  money  consideration  in  all  cases,  few 
compositions  could  be  effected.  In  such  cases  he  is  usually 
dependent  upon  his  friends.^®  .     • 

A  practical  consideration  consists  in  promises  to  pay  money 
at  specified  dates,  secured  by  notes,  reorganization  bonds,  or 
other  negotiable  paper,^''  or  possibly  stock  in  a  new  com- 
pany.^'* Creditors  who  have  confidence  in  their  debtor  may 
be  willing,  and  may  consider  it  for  their  own  best  interests 
to  accept  a  paper  consideration  and  permit  the  bankrupt  to 
continue  his  business.     That  negotiable  paper  may  be  used 

35  Jn    re    Criterion    Watch    Case  could  borrow  money  to  enable  it  to 

C.ri_,  8  Am.   B.  R.  206  at  212;   Ex  settle  an  oflfer  of  composition  made 

parte  Jewett,  No.  7302  Fed.  Cas.,  2  to  and  accepted  by  its  creditors." 

Low.  393;  In  re  Whipple,  No.  17S13  ^'  Consult    In    re    Langdon,    No. 

Fed.  Cas.,  11  N;  B.  R.  524;  in  re  8058  Fed.  Cas.,  2  Low.  387;  In  re 

Weber    Furniture    Co.,    No.    17330  Reiman,    No.    11673    Fed.    Cas.,    7 

Fed.  Cas..  13  N.  B.  R.  529.  Ben.    455,    affirmed    in    No.    11675 

38 /»  re  C.  H.  Bennett  Shoe  Co.,  Fed.    Cas.,    12    Blatch.    562;   In  re 

162  Fed.  Rep.  691,  20  Am.  B.  R.  704,  Lewis,   No.   8314  Fed.   Cas.,   14  N. 

the  district  court  refused  to  disturb  B.  R.   144;  In  re  Hurst,  No.  6925 

a  finding  by  the  referee  that  a  note  Fed.    Cas.,    1     Flipp.     162;    In    re 

of  the   bankrupt   to   one  who   fur-  Wronkow,  No.  18105  Fed.  Cas.,  15 

nished    the    money    given    shortly  Blatch.  38. 

after  ^a  confirmation  of  a  composi-  ^8  /„  yg  Woodend,  133  Fed.  Rep. 

tion  in  a  prior  bankruptcy  proceed-  593,    12   Am.    B.   R.   768,   this   was 

ing,  was  not  without  consideration.  denied  because  of  the  character  and 

The   court   said :   "The   corporation  value  of  the  stock. 
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is  implied  by  Section  14c  of  the  act,  which  provides  that  "the 
confirmation  shall  discharge  the  bankrupt  from  his  debts 
other  than  those  agreed  to  be  paid  by  the  confirmation  of 
the  composition."  It  is  significant  that  the  word  "considera- 
tion" is  used,  and  in  the  next  clause  relating  to  debts  having 
priority  and  the  cost  of  the  proceedings  the  word  "money" 
is  used,  as  if  Congress  intended  to  make  a  distinction  in  the 
character  of  the  two  deposits. 

It  will  be  observed  that  money  only  can  be  deposited  for 
the  purpose  of  paying  debts  which  have  priority  and  the  cost 
of  the  proceeding.^®  A  sufficient  sum  to  pay  the  debts  which 
have  priority  and  the  costs  of  the  proceeding  must  be  depos- 
ited. This  is  one  of  the  conditions  precedent  to  obtaining  a 
confirmation  of  the  composition.*"  The  rule  seems  to  have 
been  otherwise  under  the  act  of  1867.*^ 

The  amount  of  money  to  be  deposited  depends  on  the 
amount  of  the  indebtedness  of  the  estate.  The  indebtedness 
of  the  estate  is  ascertained  from  the  schedule  and  the  proofs 
of  claims  filed.*^  The  amount  named  in  the  proofs  controls 
that  nained  in  the  schedule  after  the  confirmation.  The  bank- 
rupt must  pay  his  own  attorney,*^*  and  the  deposit  must  be 
sufficient  to  pay  taxes  due  and  unpaid.** 

§  694.    Application  to  confirm. 

When  the  bankrupt  has  complied  with  the  conditions  men- 
tioned above,  he  may  apply  for  a  confirmation  of  the  com- 
position. 

The  appllication  is  made  by  petition  addressed  to  the  judge.** 
It  should  state  that  the  bankrupt  has  been  examined  in  open 

S9  B.  A.  1898,  Sec.  126.  901,  16  Am.  B.  R.  345 ;  In  re  Simon 

*»  In  re  Karris,  117  Fed.  Rep.  S7S  ;  Fox,  6  Am.  B,  R.  S2S. 

9  Am.  B.  R.  20;  In  re  Simon  Fox,  *2*/w  re  Martin,   152  F;ed.   Rep. 

6  Am.   B.   R.   525 ;   In   re   Cooper  582,  18  Am.  B.  R.  250. 

Bros.,   166  Fed.   Rep.  932,   20  Am.  *3  /„  re  Flynn,  134  Fed.  Rep.  145, 

B.  R.  634.  13  Am.  B.  R.  720. 

*i  In    re    Chamberlin,    No.    2580  **  General  Ord.  12.    Official  Form 

Fed.  Cas.,  9  Ben.  149.  No.  61;   see  Form   No.   Ill,   post; 

*2  In   re  Harvey,    144  •  Fed.   Rep.  B.  A.  1898,  Sec.  38,  clause  4. 
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court  or  at  a  meeting  of  his  creditors ;  that  he  has  filed  in  court 
a  schedule  of  his  property  and  list  of  his  creditors;  that  he 
has  offered  terms  of  coinposition  to  his  creditors,  which  have 
been  accepted  in  writing  by  a  majority  in  number  of  all  cred- 
itors whose  claims  have  been  allowed,  which  number  repre- 
sents a  majority  in  the  amount  of  such  claims;  and  that  the 
consideration  to  be  paid  by  the  bankrupt  to  his  creditors,  the 
money  necessary  to  pay  all  debts,  the  costs  of  the  proceed- 
ings, and  the  amount  thereof,  have  been  deposited  subject  to 
the  order  of  the  judge,  in  a  certain  depository,  naming  it,  and 
conclude  with  a  prayer  that  the  court  confirm  the  said  composi- 
tion. The  petition  is  signed  by  the  bankrupt  without  verifi- 
cation. , 

The  judge  fixes  a  date  and  place,  with  reference  to  the 
convenience  of  the  parties  in  interest,  for  the  hearing  of  such 
application  for  the  confirmation  of  the  composition.  The 
ci  editors  are  entitled  to  have  at  least  ten  days'  notice  by  mail 
of  such  hearing.*^  This  notice  may  be  served  by  the  referee 
or  by  the  clerk  as  the  judge  may  direct.  The  notice  is  usually 
in  the  form  of  an  order  to  show  cause  why  the  composition 
should  not  be  confirmed. 

§  695.     Objections  to  a  confirmation. 

General  creditors  are  entitled  to  object  to  a  confirmation 
of  a  composition,  but  secured  creditors  are  not  entitled  to 
object.  They  have  no  interest  in  the  general  fund.  The 
assignee  of  a  claim  has  the  same  right  to  object  as  his  as- 
signor.    The  creditor's  motive  for  objecting  is  im.material.^® 

A  trustee  is  not  authorized  to  interfere  in  such  jproceeding 
beyond  furnishing  such  information  concerning  1  the  estate 
under  his  charge  and  the  administration  thereof  Vs  may  be 
requested.     He  can  not  object  to  a  confirmation.*^   \ 

^5  B.  A.  1898,  Sec.  S8a.  7th  Cir.),  133  Fed.  Rep.  338,  13  Am. 

*"/»  re  Comstock,  156  Fed.  Rep.  B.   R.   193,   196;  In  re  Cohen,  149 

747,  19  Am.  B.  R.  65.  Fed.  Rep.  908,  18  Am.  B.  R.  84,  the 

*''  Ross  V.  Saunders  (C.  C.  A.  1st  court   commented  on  the  fact  that 

Cir.),  lOS  Fed.  Rep.  915,  5  Am.  B.  the  trustee  favored  the  composition 

R.  350;  In  re  Wrisley  Co.  (C.  C.  A.  offered. 


COMPOSITIONS    AND   ARBITRATIONS.  1267 

If  the  creditors  interested  in  composition  proceedings  fail  to 
attend  to  their  interest  in  time,  the  courts  will  not  relieve  them 
from  the  consequences  of  their  neglect,  except  they  made  a  clear 
case  for  equitable  interference  in  their  behalf.*®  The  court, 
without  any  objection  before  it,  of  its  own  motion  may  in- 
quire into  the  regularity  of  the  offer  of  composition.*® 

When  a  creditor  desires  to  oppose  the  application  of  a 
bankrupt  for  the  confirmation  of  a  composition  he  must  enter 
his  appearance  in  opposition  thereto  on  the  day  when  the 
creditors  are  required  to  show  cause,  and  must  file  a  specifi- 
cation in  writing  of  the  grounds  of  his;  opposition  within  ten 
days  thereafteir,  unless  the  time  shall  be  enlarged  by  special 
order  of  the  judge. ^°  The  form  of  the  specification  in  oppo- 
sition to  a  confirmation  is  substantially  the  same  as  in  opposi- 
tion to  a  discharge.'^ 

There  are  three  general  grounds  for  opposing  the  con- 
firmation of  a  composition  by  a  bankrupt  by  his  creditors. 
They  are :  ^^ 

First.  That  the  composition  is  not  for  the  best  interests  of 
the  creditors. 

Second.  That  the  bankrupt  has  been  guilty  of  an  act  or 
failed  to  perform  some  of  the  duties  which  would  be  a  bar 
to  his  discharge  and 

Third.    That  the  composition  has  been  procured  by  fraud. 


^^In  re   Abrams   &   Rubins,    173  (C.  C.  A.  6th  Cir.),  109  Fed.  Rep. 

Fed.   Rep.  430,   23   Am.   B.   R.   25;  967,  6  Am.  B.  R.  24S,  248. 

In  re  Rudwick,  93  Fed.  Rep.  787,  2  '"  General  Ord.  32. 

Am    B    R    114  ^1  Official  Form  No.  58;  see  Form 

r       '  1,'r      i'         T>.T      loirvc  -c-  ,t  No.  157,  post;  City  National  Bank 

In  re  Wronkow,   No.  18105  Fed.  '  '^      '       . Z   \„    „    .     -^, 

^         IP   T,,  .  1      ,o     .1        f    ^-  of  Dallas  v.  Doohttle  (C.  C.  A.  5th 

•Cas„    15   Blatch.   38,    the   abjectmg  ^.^^_  ^^^  p^^_  ^^p   236,  5  Am.  B. 

creditor  did  not  attend  the  meetmg  .  j^    735.  ^^j^^  ^    j^^^^    ^^    ^    ^_ 

called  to  consider  the  proposal  for  gth    Cir.),  109  Fed.  Rep.  967,  6  Am. 

composition.  B.  R.  245 ;  Riley  v.  Pope,  186  Fed. 

*9  7«  re  Frear,  120  Fed.  Rep.  978,  Rep.  857,  26  Am.  B.  R.  618. 

10  Am.  B.  R.  199;  Adier  v.  Jones  623.  A.  1898,  Sec.  I2d. 
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§  696.    Because  not  for  the  interest  of  the  creditors. 

The  first  ground  of  opposition  to  a  confirmation  is  that- 
it  is  not  for  the  interest  of  the  creditors.^^  The  interest  to- 
be  considered  is  that  of  all  the  general  creditors  and  not 
any  particular  creditor  or  class  of  creditors.  It  is  the  cred- 
itors who  have  proved  their  claims  at  the  time  the  matters, 
are  being  considered. 

The  statute  evidently  imposes  Upon  the  judge  the  duty  of 
examining  the  offer  and  acceptance  and  ascertaining  whether 
the  composition  is  for  the  best  interests  of  the  creditors.  The- 
question  is,  not  whether  the  debtor  might  have  offered  more,, 
but  whether  his  estate  would  pay  more  in  bankruptcy.^*  In' 
determining  this  question  the  court  should  consider  the- 
amount  of  debts,  the  amount  and  character  of  the  assets,  the- 
nattire  of  the  business  that  is  to  be  carried  on,  and  many- 
other  circumstances.^^ 

If  the  court  is  satisfied  upon  the  hearing  that  the  composition- 
offered  would  pay  creditors  very  considerably  less  than  they 
might  reasonably  be  expected  to  realize  in  the  administration 
of  the  assets  in  due  course,  then  the  composition  is  not  for  the- 
best  interest  of  creditors.  In  determining  this  question  the- 
courts  will  doubtless  be  influenced  by  the  consideration  that  a 
man  can  ordinarily  do  better  with  his  own  property,  and  realize- 
more  therefrom,  than  can  be  obtained  in  course  of  judicial  pro- 
ceedings '  with  compulsory  sales  and  expense  of  administra- 
tion.^® In  England  the  determination  of  the  creditors  is  final, 
in  the  absence  of  fraud,  and  it  has  been  said  that  ^^  "it  will  be 
found  that  the  practical  administration  of  our  law  must  be  very- 
similar." 

53  B.  A.  1898,  Sec.  12d.  ^s  So    done    in    Criterion    Watcl-t 

=*  Ex  parte  Jewett,  No.  7303  Fed.  Case  Co.,  8  Am.  B.  R.  206 ;  Riley  v. 

Cas.,  2  Low.  393;  In  re  Whipple,  Pope,   186   Fed.   Rep.   857,   26   Am.. 

No.   17513  Fed.   Cas.,  2  Low.  404;  B.  R.'618. 

In   re   Weber    Furniture    Co.,    No.  ^e^dler  v.  Jones    (C.  C.   A.  6tlk  ' 

17330  Fed.  Cas.,   13  N.  B.  R.  529,  Cir.),  109  Fed.  Rep.  967,  6  Am.  B. 

reversed  on  appeal,  No.  17331  Fed.  R.  245;  In  re  Arrington  Co.,  8  Am.. 

Cas.,  13  N.  B.  R.  559;  In  re  Rei-  B.  R.  64,  113  Fed.  Rep.  498. 

man,  No.   11673  Fed.   Cas.,   7  Ben.  ^^  Ex  parte  Jewett,  No.  7303  Fed.. 

455,  on  appeal,  No.  11675  Fed.  Cas.,  Cas.,  2  Low.  393,  and  quoted  with, 

12  Blatch.  562.  approval  in  In  re  Weber,  No.  1733L 

Fed  Cas.,  13  N.  B.  R.  559. 
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The  fact  that  a  majority  of  the  creditors  have  consented 
to  the  terms  ofifered  by  the  bankrupt,  is  prima  facie  evidence 
that  it  is  for  the  best  interest  of  all,  and  the  burden  of 
proof  ^®  is  then  upon  the  dissenting  creditors  to  show  cause 
for  not  confirming-  the  composition.^^ 

How  far  Congress  intended  to  protect  creditors  against 
each  other,  and  how  far  the  court  is  to  inquire  into  motives, 
are  questions  of  no  little  difficulty.  The  law  which  enables  a 
majority  of  creditoi-s  to  accept  a  composition  with  their 
debtor,  to  which  other  creditors  do  not  consent,  and  so  to 
bind  such;  dissentients,  assumes  as  an  essential  condition  that 
it  shall  in  all  respects  be  just.  Some  creditors  may  agree 
to  the  composition  without  much  inquiry,  upon  the  ground 
that  bankruptcy  is  to  be  avoided  at  all  risks;  some  out  of 
kindness  to  the  bankrupt;  some  from  a  conviction  that  the 


58  In  j.g  Waynesboro  Drug  Co., 
,157  Fed.  Rep.  101,  19  Am.  B.  R. 
487;  In  re  Cohen,  149  Fed.  Rep. 
908,  18  Am.  B.  R.  84;  In  re  Hoxie, 
180  Fed,  Rep.  508,  25  Am.  B.  R.  32. 

ss'/m  re  Hoxie,  180  Fed.  Rep,  508, 
25  Am.  B.  R.  32;  In  re  Waynesboro 
Drug  Co.,  157  Fed.  Rep.  101,  19  Am. 
B.  R.  487,  citing  the  text;  Adler  v. 
Jones  (C.  C.  A.  6th  Cir.),  109  Fed. 
Rep.  967,  6  Am.  B.  R.  245 ;  In  re  Ar- 
rington  Co.,  113  Fed.  Rep.  498,  8 
Am,  B.  R.  64,  86  out  of  89  creditors 
accepted  the  terms  of  composition, 
and  only  one  objected.  In  re  Selig- 
man,  163  Fed.  Rep.  549,  20  Am.  B. 
R.  774.  Here  the  court  said :  "The 
condition  of  the  estate  indicaites 
that  probably  not  more  than  3P  per 
cent,  could  be  realized  if  no  further 
expenses  were  involved,  and  the 
■bankrupt  has  deposited  funds  suffi- 
cient to  cover  a  payment  of  25  per 
cent,  net."  Only  one  creditor,  rep- 
resenting 10  per  cent,  of  the  debts, 
objected,  and  hp  had  formerly  con- 
sented.   The  composition  ofifered  of 


25  per  cent,  was  confirmed.  In  re 
Criterion  Watch  Case  Co.,  8  Am. 
B.  R.  206,  51  out  of  62  creditors  ac- 
cepted the  terms  of  the  composition 
and  only  two  objected.  In  re  Weber 
Furniture  Co.,  No.  17330  Fed.  Cas., 
2  Low.  404,  reversed  on  appeal  on 
tlie  ground  that  the  composition 
was  prima  facie  evidence  which  was 
not  rebutted  by  the  evidence,  No. 
17331  Fed.  Cas.,  13  N.  B.  R.  559. 
As  to  the  weight  to  be  given  an 
acceptance  by  the  requisite  majority 
of  creditors  who  are  acquainted 
with  all  the  facts,  see  also  In  re 
Greenebaum,  No.  5769  Fed.  Cas.,  1 
Chi.  Law  Jour.  599;  In  re  Waynes- 
boro Drug  Co.,  supra,  the  court  an- 
alyzed the  inventory  of  assets  and 
concluded  that  the  assets  would  not 
bring  the  inventoried  price,  and  con- 
firmed a  composition  ofifer  of  30 
per  cent.  In  re  Martin,  152  Fed.. 
Rep.  582,  18  Am.  B.  R.  250,  between 
50  and  60  per  cent,  of  the  creditors 
by  amount  and  90  per  cent,  by  num- 
ber consented,  and  one'  of  the  two 
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offer  is  for  their  own  interest  as  distinguished  from  general 
interest.  Mr.  Bacon,  chief  judge  in  bankruptcy,  speaking 
on  this  point,  said,^^  "Benevolence,  generosity  and  forbear- 
ance may  be  well  exercised^ — with  this  restriction,  however, 
that  the  practice  of  these  moral  virtues  is  not  made  at  the 
expense  of  other  people.  To  hold  the  contrary  would  be 
directly  opposed  to  the  commonest  principles  of  justice  and 
honesty."  "^ 

Whether  the  composition  is  for  the  best  interests  of  the 
creditors  usually  turns  upon  the  question  of  the  adequacy  or 
inadequacy  of  the  terms  offered.®*  Where  the  court  was  sat- 
isfied that  the  net  assets  would  amount  to  eighteen  thousand 
dollar's,  the  court  refused  to,  confirm  the  composition.^^ 
Where  it  was  shown  that  a  debtor  could  pay  more  than  seven 
shillings  in  the  pound  and  offered  to  pay  one  shilling,  and 
four  creditors  out  of  five  had  agreed  to  the  arrangement,  the 
court  set  aside  the  deed  of  arrangement.^®  The  considera- 
tion that  the  creditors  may  lose  by  the  defeat  'of  the  pro- 
largest  creditors  opposed.  Although  2  Low.  393;  In  re  Reiman,  No. 
the  amount  offered  was  somewhat  11673  Fed.  Cas.,  7  Ben.  455;  / 
less  than  the  probable  value  of  the  ^*  Ex   parte    Williams,    10   L.   R. 

assets,  the  court  deemed  it  advis-  Eq.  57.  Consult  also  Ex  parte  Cow- 
able  to  confirm  the  composition.  en,  2  L.  R.   Chan.  App.  563;  Hart 

«2  Ex  parte  Williams,  10  L.  R.  v.  Smith,  4  L.  R.  Q.  B.  61 ;  Ex  parte 
Eq.  61.  Greaves,   5  L.  R.   Chan.  App.  326; 

63 /re  re  Linderman,  166  Fed.  Rep.  Ex  parte  Duigman,  11  L.  R.  Eq. 
593,  a  case  treated  as  a  compromise  604;  Ex  parte  Levy  &  Co.,  11  L.  R. 
matter,  the  court  said  it  was  no  ob-  Eq.  619;  In  re  Criterion  Watch 
jection  to  the  compromise  nor  was  Case  Co.,  8  Am.  B.  R.  206,  the 
it  illegal  that  outside  interests  had  bankrupt  offered  35  per  cent.  Op- 
offered  to  pay .  certain  creditors  in  posing  creditors  were  allowed  to 
full  as  part  of  the  settlement,  but  show,  an  offer  from  a  disinterested 
that  no  weight  should  be  given  to  party  to  buy  all  the  bankrupt's  as- 
the  favorable  votes  of  such  credit-  sets  "at  a  figure  that  would  yield  a 
ors.  dividend  of  35J/2  per   cent.     On  a 

6*Adler  v.  Jones  (C.  C.  A.  6th  reference  to  the  referee  as  a  special 
Cir.),  109  Fed.  Rep.  967,  6  Am.  B.  master,  he  held  that  the  latter  offer 
R.  245.  was  no  better  than  that  offered  by 

65  /^  Yg  Whipple,  No.  17513  Fed.  the  bankrupt,  because  the  additional 
Cas.,  2  Low.  404.  See  also  Ex  half  per  cent,  would  be  more  than 
parte   Jewett,   No.   7303   Fed.    Cas.,      exhausted  in  the  increased  costs  in- 
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posed  composition  is  immaterial  as  the  composition  can  not 
be  confirmed  if  the  ba,nkrupt  has  been  guilty  of  any  of  the 
acts  which  would  bar  a  discharge.®^ 

In  determining  the  question  whether  the  proposed  compo- 
sition is  for  the  best  interests  of  creditors  the  judge  is  vested 
with  the  exercise  of  discretion.  It  is  nevertheless  a  sound  ju- 
dicial discretion.^® 

§  697.    Because  of  grounds  which  would  bar  a  discharge. 

The  second  ground  for  opposing  a  confirmation  is  that  the 
bankrupt  has  been  guilty  of  an  act  or  failed  to  perform  some 
of  the  duties  which  would  be  a  bar  to  his  discharge.''®  , 

A  bankrupt  is  not  entitled  to  a  discharge  when  he  has  ( 1 ) 
committed  an  offense  punishable  by  imprisonment  as  herein 
provided;  or  (2)  with  fraudulent  intent  to  conceal  his  true 
financial  condition,  and,  in  contemplation  of  bankruptcy, 
destroyed,  concealed,  or  failed  to  keep  books  of  account  or 
records  from  which  his  true  condition  might  be  ascertained.'''' 
These  grounds  are  discussed  in  connection  with  an  applica- 
tion for  a  discharge,  to  which  the  reader  is  referred. ''"t 

Where  an  agreement  giving  one  party  more  than  others  is 
open  and  known  to  all,  a  note  given  by  the  bankrupt  in  carrying 
it  out  is  not  illegal.™*  A  note  given  in  consideration  that  the 
creditor  would  not  oppose  the  confirmation  of  a  composition  is 
illegal,  although  the  creditor  claimed  his  debt  was  a  fiduciary 

cident  to  the  administration  of  the  "^  B.    A.    1898,    Sec.    12d;   In   re 

estate.     The  requisite  number  and  Godwin,  10  Am.  B.  R.  252,  122  Fed. 

amount  of  creditors  having  accepted  Rep.   111.     The  rule  under  the  act 

the  bankrupt's  offer  of  composition,  of  1867  was  otherwise.    In  re  Has- 

the  referee's  report  was  affirmed.  kell.  No.  6192  Fed.   Cas.,  11   N.  B. 

"/»  re  Griffin,  180  Fed.  Rep.  792  ^.  164;  In  re  Becket,  No.  1210  Fed. 

25  Am.  B.  R.  206;  In  re  Godwin,  Cas.,  2  Woods,  173. 

122  Fed.  Rep.  Ill,  10  Am.  B.  R.  252,  ■'''  B  A.  1898,  Sec.  14&. 

esAdler  v.   Jones    (C.C.  A.' 6th  ^"t  See  Sees.  723,  et  seq.,  post. 

Cir.),  109  Fed.  Rep.  967,  6  Km.  B.  "">*  Hickman    v.    Galveston    Dry 

R.  245;  Ross  v.  Saunders  (C.  C.  A.  Goods  Co.,  42  Tex.  Civ.  App.  582, 

1st  Cir.),  105  Fed.  Rep.  915,  5  Am.  94  S.  W.  157. 
B.  R.  350,  353. 
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obligation.  That  fact  would  not  entitle  the  creditor  to  pri- 
ority.''^ 

By  the  amendment  of  February  5,  1903,'^^*  the  grounds  for 
refusing  a  discharge  were  amended  to  prevent  a  discharge 
when  the  bankrupt  has,  first,  committed  an  dffente  punish- 
able by  imprisonment  as  herein  provided,'^  or,  second,  with 
intent  to  conceal  his  financial  condition,  destroyed,  concealed 
or  failed  to  keep  books  of  account  or  records  from  which 
such  condition  might  be  ascertained ;  ''^  or,  third,  obtained 
money  or  property  on  credit  upon  a  materially  false  statement 
in  writing  made  by  him  to  any  person  or  his  representative, 
for  the  purpose  of  obtaining  credit  from  such  person ;  '^^*  or, 
fourth,  at  any  time  subsequent  to  the  first  day  of  the  four 
months  immediately  preceding  the  filing  of  the  petition  trans- 
ferred, removed,  destroyed,  or  concealed,  or  permitted  to  be 
removed,  destroyed,  or  concealed  any  of  his  property  with  in- 
tent to  hinder,  delay,  or  defraud  his  creditors,''*  or,  iifth,  in 
voluntary  proceedings  been  granted  a  discharge,  in  bankruptcy 
within  six  years;  or,  sixth,  in  the  course  of  the  proceedings 
in  bankruptcy  refused  to 'obey  any  lawful  order  of  or  to  an- 
swer any  material  question  approved  by  the  court.  These  ob- 
jections can  be  made  to  confirming  a  composition  only  in  cases 
begun  since  the  amendment. 

The  statute  does  not  limit  the  time  for  making  a  composi- 
tion to  that  within  which  a  discharge  may  be  granted.  It 
would  therefore  seem  that  an  objection  to  the  confirmation 
upon  the  ground  that  a  discharge  was  barred  by  limitation 

'1  Dicks  V.  Andrews,  132  Ga.  601,  the  court  held  that  the  statements 

64  S.  E.  788.  objected  to  were  not  shown  to  be 

^1*  B.  A.  1898,  Sec.  \Ab,  as  amend-  materially   or   wilfully   false, 

ed  Feb.  5,  1903,  32  Stat,  at  L.  797,  "  /„   ^^    Olman,    134   Fed.   Rep. 

and  June  25,  1910,  36  Stat,  at  L.  838:  681,   13  Am.  B.  R.  395;   failure  to 

72  In    re    Cohen,    149    Fed.    Rep.  keep  books. 

908,  18  Am.  B.  R.  84;  burden  is  on  '3*/„  ^e  Seligman,  163  Fed.  Rep. 

objecting  creditor  to  show  the  fal-  S49. 

sity  of  the  questioned  statement.  In  '*  In  re  Comstock,  154  Fed.  747, 

re  Seligman,  163  Fed.  Rep.  549,  20  19  Am.  B.  R.  65;  concealment  and 

Am.  B.  R.  774.    In  both  these  cases  disposal  of  assets. 
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of  time  would  not  be  sufficient  to  prevent  the  confirmation 
of  a  composition.  The  refusal  to  confirm  a  composition  must 
be  founded  upon  acts  or  an  omission  to  perform  duties  which 
would  bar  a  discharge,  and  not  merely  for  the  reason  that 
an  application  for  a  discharge  can  not  be  made. 

Where  the  bankrupt  is  found  to  have  fraudulently  con- 
cealed and  disposed  of  some  of  his  assets,  the  composition 
will  not  be  confirmed,  even  though  the  requisite  number  of 
creditors  consent,''^  and  even  though  only  one  creditor  op- 
poses it.''^ 


Because  it  was  obtained  by  fraud. 

It  is  an  essential  condition  to  the  validity  of  a  composition 
that  it  shall  be  in  all  respects  just.  Any  taint  of  fraud, 
whether  it  consists  in  concealment,  misrepresentation,  in- 
equality or  injustice  wholly  vitiates  the  composition  and 
ireesthe  persons  who  would  otherwise  be  bound  by  it. 

The  court  will  not  hesitate  to  refuse  to  confirm  a  compo- 
sition when  the  debtor  has  deceived  the  creditoj-s  into  an 
agreement,  which  they  would  probably  not  have  made  had  the 
facts  been  honestly  and  fairly  before  them.  Thus  it  is  a  good 
ground  for  opposing  a  confirmation  that  a  creditor  is  in- 
duced to  sign  an  acceptance  by  reason  of  a  present  consid- 
eration or  an  expectation  of  advantage  offered  by  the  bank- 
rupt,''® or  by  a  third  person,  without  the  actual  knowledge 

'■s  In  re   Godwin,   122   Fed.   Rep.  thereby,    is    sound    if   the   question 

111,  10  Am.  B.  R.  252;  In  re  Com-  of    bankruptcy     administration    be 

stock,  156  Fed.  Rep.  747,  19  Am.  B.  broadly     considered.       A     general 

R.   65.     In  this   case  it   was   said:  readiness    of   creditors  to   condone 

"This  may  be  regarded  as  working  fraud,   and   to   accept   compromises 

in  some  cases  a  hardship  to  cre;l-  which  yield  profits  to  bankrupts,  is 

itors,   since   a   fraudulent   bankrupt  a  chief  encouragement  to  schemes 

will    often    pay   a    dividend    larger  of  fraudulent  bankruptcy.    To  per- 

than  may  be  secured  upon  full  ad-  mit  even  a  single  creditor  to  defeat 

ministration,   and   since   it  may  be  it    tends    to   make    such   a    scheme 

more   profitable   to    condone   fraud  more    difficult    of.  fulfillment,    and 

than  to  expose  and  punish  it.  But  thus  to  discourage  it.'' 
the  policy  of  the  act,  that  a  fraudu-  '^^  In  re  Sawyer,  No.   12395  Fed. 

lent    bankrupt    shall    be    denied    a  Cas.,  2  Low.  475 ;  In  re  Jacobs,  No. 

discharge,    even    if    creditors    lose  7J59  Fed.  Cas.,  18  N,  B.  R.  48. 
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of  the  bankrupt,  when-  the  relation  of  such  person  to  the 
bankrupt  is  such  as  to  arouse  suspicion,  as  an  employe  pr 
a  relation.^''  But  the  mere"  fact  that  a  brother  procures  an 
assignment  of  claims  openly  will  not  prevent  a  confirmation 
when  it  appears  after  throwing  out  his  claims  that  a  major- 
ity of  the  creditors  have  accepted  the  terms  offered.''*  A 
bankrupt  may  induce  his  friends  to  pay  more  in  composition 
than  his  estate  would  pay  in  bankruptcy.  Such  a  composi- 
tion should  be  confirmed.  "'^  A  creditor  may  purchase  claims 
for  the  purpose  of  using  them  in  opposing  a  composition.*" 

When  the  requisite  majority  of  the  creditors  agree  to  a 
composition  for  much  less  than  the  bankrupt  is  able  to  pay, 
fraud  may  be  presumed.  Either  the  assenting  creditbrs  know, 
or  they  do  not  know,  that  the  debtor  is  able  to  pay  a  com- 
position of  a  larger  amount  than  that  which  he  has  proposed. 
If  they  do  not  know  the  debtor's  means,  it  can  only  be  by 
reason  of  the  debtor's  suppression  of  facts  material  ^and  essen- 
tial to  the  exercise  by  them  of  their  free  will,  and  in  such  a 
case  they  would  be  entitled  to  repudiate  the  consent,  which 
was  obtained  from  them  by  such  suppression.  If,  on  the 
other  hand,  they  do  know  the  extent  of  the  debtor's  ability 
to  satisfy,  the  debts  due  to  them,  and  other  creditors,  and 
agree  to  release — and  join  in  compelling  unwilling  creditors 
to  release — the  debtor  upon  payment  of  a  composition  grossly 
disproportionate  to  the  debtor's  means,  they  willingly  and ' 
intentionally  make  themselves  parties  to  a  fraud  by  which  the 
dissentient  creditors  are  prejudiced.     In  such  cases  the  court 

^^  In  re  Bennett,    No.   1312  Fed.  of  calling  a  new  meeting  an  oppos- 

Cas.,  8  Ben.  561.  in^  creditor  purchased,  a   sufficient 

''^  In  re  Walshe,  No.   17118  Fed.  number  of  claims  to  defeat  the  con- 

Cas.,  2  Woods,  225.  firmation.     Judge   Lowell   said:   "I 

'">In  re  Snelling,  No.  13140  Fed.  think  some  illegal  motive  should  be 

Cas.,  19  N.  B.  R.  120.  shown   beyond   the  mere  desire   to 

*"/»    re   Jewett,    No.    7303   Fed.  defeat    the    composition   upon    the 

Cas.,  2  Low.  393,  the  court  refused  ground  that  it  is  not  for  the  best 

to  confirm  a  composition  with  leave  interests  of  the  creditors  to  accept 

to   call   a   new   meeting.     Between  it." 
the  order  of  the  court  and  the  time 
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should  refuse  to  corifirm.^^  Where  a  bankrupt's  assets  are 
SO  trifling  that  practically  there  would  t)e  no  dividend,  a  com- 
position may  be  successfully  opposed  against  an  attempt  by 
friendly  creditors  to  force  a  composition  upon  opposing 
creditors.*^  ' 

It  is  undoubtedly  a  good  ground  for  not  confirming  a  com- 
position if  any  person  has  used  a  false  claim  in  composition 
personally  or  by  agent,  proxy,  or  attorney,  or  as  agent,  proxy, 
■or  attorney.®^  Such  person  also  is  liable  to  imprisonment 
for  a  period  not  to  exceed  two  years  for  the  offense. 

Where  fraud  exists  the  creditors  are  not  bound  to  raise  the 
question  at  the  time  of  confirmation.  Fraud  vitiates-  the 
whole  confirmation  and  constitutes  the  ground  for  setting  it 
aside.  The  objections  founded  upon  fraud  may  be  raised 
either  at  the  time  of  confirmation  or  upon  an  appHcation  to 
set  aside  a  confirmation  previously  made.  Cases  upon  the 
question  of  whether  a  confirmation  may  be  set:  aside  or  not 
may  be  profitably  consulted  in  this  connection.**  It  is  obvious 
that  fraud  sufficient  to  set  aside  a  composition  is  sufficient  to 
prevent  a  confirmation.' 

§  699.    The  hearing  of  objections. 

When  objections  are  properly  taken  to  the  confirmation  of 
a  composition  there  should  be  a  hearing  before  the  judge.*** 
The  creditors  are  entitled  to  a  ten  days'  notice  by  mail  of 
such  hearing.*® 

The  bankruptcy  act,  section  12,  which  provides  that  the 
bankrupt  may  offer  terms  of  composition  after  he  has  been 

*i  As  to  what  is  too  great  a  mar-  **  As  to  when  a  composition  may- 
gin,  see  Sec.  696,  ante.  be  set  aside,  see  Sec.  70S,  post. 

82  In  re  Russell,  10  Chan.  Ap.  2SS,  General   Ord.   12,   par.  3.     In  re 

263;  In  re  Hannahs,  No.  6033  Fed.  Criterion  Watch   Case   Co.,  8  Am. 

Cas.,  8  Ben.  533,  the  court  refused  B.  R.  206. 

to   confirm   a   composition  of   fifty  ^^  B.  A.  1898,  Sec.  12c,  and  Set. 

cents    for    every    hundred    dollars  38,  clause  4.    Gen.  Ord.  12,  par.  3. 
where  the   bankrupt   had   been  re-  ss  b.  A.  1898,  Sec.  S8a.  Gen.  Ord. 

fused  a  discharge.  12,  par.  3.     In  re  Criterion  Watth 

■    ?3  B.  A.  1898,  Sec.  29,  clause  3.  Case  Co.,  8  Am.  B.  R.  206. 
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examined  "in  open  court"  refers  to  the  proceedings  before  the 
referee,  but  the  proceedings  on  the  application  for  a  confirma- 
tion of  a  composition,  the  fixing  of  the  date  for  a  hearing,  and 
the  deposit  of  the  money  must  be  before  the  judge  of  the  dis- 
trict court.®^*  An  application  for  a  composition  may  properly 
be  sent  to  the  referee  to  ascertain  and  report  whether  anything 
has  been  done  by,  or  in  behalf  of  the  bankrupt  to  secure  a  dis- 
continuance of  certain  objections  to  the  confirmation  where 
the  objections  filed  and  withdrawn  were  well  founded  and 
what  grounds  there  are  for  believing  that  the  composition 
would  be  for  the  best  interests  of  the  creditors.®'' 

At  this  hearing  evidence  may  be  introduced  before  the 
judge,  as  he  may  direct,  either  orally  or  by  depositions  or 
affidavits,  and  counsel  may  be  heard  in  support  of  and  against 
the  specification  of  the  grounds  of  opposition.  The  judge  may 
refer  the  matter  to  a  referee  with  directions  to  report  the 
facts,  but  the  judge  must  make  the  order.®''* 

The  object  of  this  hearing  is  to  satisfy  the  judge  that  the 
composition  is  for  the  best  interests  of  the  creditors ;  that  the 
bankrupt  has  not  been  guilty  of  any  of  the  acts  or  failed 
to  perform  any  of  the  duties  which  would  be  a  bar  to  his  dis- 
charge and  that  the  offer  and  its  acceptance  are  in  good 
faith,  and  have  not  been  made  or  procured  except  as  provided 
by  the  statute,  or  by  any  means,  promises,  or  acts  therein 
forbidden.®®  If  satisfied  of  these  things  it  is  his  duty  to  con- 
firm the  composition.®®  Otherwise  he  should  refuse  to  con- 
firm it. 

§  700.     The  order  of  confirmation. 

The. statute  provides  that  the  judge  shall  confirm  a  com- 
position if  satisfied  that  (1)  it  is  for  the  best  interests  of  the 
creditors;  (2)  the  bankrupt  has  not  been  guilty  of  any  of  the 

86*  In  Yg  Bloodworth-Stembridge  ^''*  General  Ord.  12,  par.  3.    In  re 

Co.,  178  Fed-.  Rep.  372,  24  Am.  B.  Criterion  Watch  Case  Co.,  8  Am. 
R.  156.  B.  R.  206. 

ST  In  re  Levy,  172  Fed.  Rep.  780,  ss  b.  A.  1898,  Sec.  12rf;  In  re  Cri- 

22  Am.  B.  R.  769.  terion  Watch  Case  Co.,  8  Am.  B.  R. 

206, 
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acts  or  failed  to  perform  any  of  the  duties  which  would  be  a 
bar  to  his  discharge;  and  (3)  the  offer  and  its  acceptance 
are  in  good  Taith,  and  have  not  been  made  or  procured 
except  as  provided  by  the  statute,  or  by  any  means,  prom- 
ises, or  acts  therein  forbidden. 

Where  the  proceedings  have  been  regular,  and  the  bank- 
rupt has  complied  with  all  the  conditions  specified  in  the 
statute,  and  no  opposition  is  made  by  the  creditors,  a  prima 
facie  case-  is  made  which  ordinarily  satisfies  the  court  that 
the  bankrupt  is  entitled  to  have  a  composition  confirmed. 
The  court  will  thereupon  regularly  pass  an  order  confirming 
the  composition.*^  This  order  usually  recites  the  several 
conditions  which  have  been  complied  with  by  the  bankrupt. 
The  order  concludes  "it  is  therefore  hereby  ordered  that  the 
said  composition  be  and  the  same  is  hereby  confirmed."  ®® 

In  case  there  is  opposition  to  the  confirmation,  and  it  ap- 
pears from  the  evidence  that  the  acceptance  of  the  offer  of 
terms  was  duly  made  by  the  requisite  number  of  creditors, 
and  the  court  is  satisfied  that  the  creditors  were  fully  and 
honestly  advised  of  the  true  condition  of  the  bankrupt's 
affairs,  so  that  they  acted  intelligently  and  understandingly 
in  full  view  of  the  facts,  it  will  ordinarily  confirm  the  com- 
position.®" 

On  the  other  hand,  if  the  court  is  satisfied  from  the  evidence 
that  the  composition  has  not  been-  honestly  made  as  between 
the  debtor  and  the  creditors,  or  that  it  is  not  for  the  best  inter- 
ests of  them  all,  or  that  it  appears  that  the  bankrupt  has  com- 
mitted  or   omitted   to    do   some   act   which   would   bar   his 

89  Official  Form  No.  62;  see  Form  Co.,  8  Am.  B.  R.  206;  In  re  Reiman, 

No.  113,  post;  In  re  Frear,  10  Am.  No.  1167S  Fed.  Ca§.,  12  Blatch.  562; 

B.  R.  199,  120  Fed.  Rep.  978;  In  re  In  re  Greenebaum,   No.   5769  Fed. 

"Waynesljoro    Drug    Co.,    157    Fed.  Cas.,  1  Chi.  L.  J.  599;  7>i  r?  Walshe, 

Rep.  101,  19  Am.  B.  R.  487;  In  re  No.  17118  Fed.  Cas.,  2  Woods,  225; 

Seligman,  163  Fed.  Rep.  549.  In    re   Weber    Furniture   Co.,    No. 

90 /«  re  Seligman,  163  Fed.  Rep.  17331  Fed.  Cas.,  13  N.  B.  R.  599; 

-549;  In  re  Waynesboro  Drug  Co.,  In  re  Spades,  No.  13196  Fed.  Cas.,  6 

157  Fed.   Rep.   101,   19  Am.  B.  R.  Biss.  448. 
■487;   In  re   Criterion  Watch   Case 
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discharge,  or  if  the  proceedings  have  been  irregular,  the  court 
should  refuse  to  pass  an  order  of  confirmation.^"*  The  court 
may  refer  the  matter  to  a  referee  for  further  inquiry.*"** 

Whenever  a  composition  is  not  confirmed,  the  estate  is  ad- 
ministered in  bankruptcy  as  otherwise  provided  by  the  statute."^ 
Whether  the  order  shall  be  granted  or  refused,  rests  in  the 
sound  judicial  discretion  of  the  judge."^  An  order  entered 
by  consent  may  be  stayed  to  let  new  creditors  not  consenting 
come  in.*^  The  judge  may  provide  for  a  dispute  or  an  unliqui- 
dated claim  in  composition  cases.*"* 

A  certified- copy  of  an  order  confirming  or  setting  aside  a 
composition,  or  granting  or  setting  aside  a  discharge,  not  re- 
voked, is  evidence  of  the  jurisdiction  of  the  court,  the  reg- 
ularity of  the  proceedings,  and  of  the  fact  that  the  order  was 
made.*^ 

§  701.    Review  by  appeal. 

An  appeal  lies  from  an  order  refusing  *"  or  granting  *''  a. 
confirmation  of  a  composition. 


90*  Riley  V.  Pope,  186  Fed.  Rep. 
857,  26  Am.  B.  R.  618;  In  re 
'Woodend,  133  Fed.  Rep.  593,  12 
Am.  B.  R.  768;  In  re  Frear,  120 
Fed.  Rep.  978,  10  Am.  B.  R.  199; 
In  re  Asten,  No.  594  Fed.  Cas.,  8 
Ben.  350;  see  also  In  re  Henry,  No. 
6370  Fed.  Cas.,  9  Ben.  449;  In  re 
.Rodger,  No.  11992  Fed.  Cas.,  18  N. 

B.  R.  381. 

90** /„  re  Levy,  172  Fed.  Rep. 
780,  22  Am.  B.  R.  769. 

81  B.  A.  1898,  Sec.  \2e. 

92Adler  v.  Jones  (C.  C.  A.  6th 
Cir.),  109  Fed.  Rep.  967,  6  Am.  B. 
R.  245,  248;  Ross  V.  Saunders   (C. 

C.  A.  1st  Cir.),  105  Fed.  Rep.  915, 
5  Am.  B.  R.  350,  353. 

93  In  re  Lockwood  &  Co.,  104 
Rep.  794,  4  Am.  B.  R.  731. 

o*£;r  parte  Trafton,  No.  14133 
Fed.   Cas.,  2  Low.   505;   see  In  re 


Kahn,  121  Fed.  Rep.  412,  9  Am.  B. 
R.  107,  109. 

95  B.  A.  1898,  Sec.  21^  See  also- 
as  to  the  conclusiveness  of  an  order 
of  confirmation.  Smith  v.  Engle,  14- 
N.  B.  R.  481. 

90 /m  re  Friend  (C.  C.  A.  7th 
Cir.),  134  Fed.  Rep.  778,  13  Am.  B. 
R.  595;  United  States  v.  Ham- 
mond, 104  Fed.  Rep.  862;  4  Am. 
B.  R.  736,  reaffirmed  in  Adl'er  v. 
Jones  (C.  C.  A.  6th  Cir.),  109  Fed.. 
Rep,  967,  6  Am.  B.  R.  245.  But 
see  Ross  v.  Saunders  (C.  C.  A.  1st 
Cir.),  105  Fed.  Rep.  915,  5  Am.  B. 
R.'  350. 

»T  Marshall  Field  &  Co.  v.  Wolf 
Bros.  Dry  Goods  Co.  (C.  C.  A.  8th 
Cir.),  120  Fed.  Rep.  815,  9  Am.  B. 
R.  693 ;  City  National  Bank  of  Dal- 
las v.  Doolittle  (C.  C.  A.  Sth  Cir.),. 
107  Fed.  Rep.  236,  5  Am.  B.  R.  736.- 
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A  petition  for  revision  is  improper,  except  where  leave  is 
denied  to  file  a  petition  to  set  aside  a  confirmation.'^''  Cred- 
itors interested  adversely  must  be  made  parties  to  the  appeal, 
or  a  sufficient  number  to  fairly  represent  their  interests.^"" 
Where  the  bankrupt  appealed  from  an  order  refusing  to  con- 
firm a  proposed  composition  which  the  trustee  alone  opposed, 
the  appeal  was  dismissed.^ 

§  702.    The  e£fect  of  a  confirination  of  a  composition. 

The  confirmation  of  a  composition  has  the  effect: 

First,  to  revest  in  the  bankrupt  the  title  to  his  estate  and 
,  property  and  discharge  the  trustee.  ,  The  confirm^ation  of  a 
composition  ipso,  facto  revests  in  the  bankrupt  under  Section 
7Q)f,  title  to  all  his  property.^  Second,  to  discharge  the  bank- 
rupt from  his  debts,  other  than  those  agreed  tp  be  paid  by 
the  terms  of  the  composition  and  those  not  affected  by  a 
discharge.^* 

A  composition  is  at  once  a  settlement  and  a  discharge.^ 
No  other  discharge  than  an  order  of  confirmation  is  needed.* 
The  judge  can  not  give  the  bankrupt  a  binding  certificate  that 
he  has  performed  a  composition  under  the  act  of  1867.^ 

The  confirmation  of  a  composition  does  not  have  the  effect 
to  terminate  the  proceedings,  to  deprive  the  court  of  jurisdic- 
tion, to  pass  on  accounts  of  the  trustee,  direct  the  trustee  to 
be  discharged  and  the  estate  to  be  closed.^* 

99 /»    re   Friend    (C.    C.    A.    7th  2*/m   re   Jersey   Island,  Co.,    152 

Cir.),  134  Fed.  Rep.  778,  13  Am.  B.  Fed.  Rep.  839,  18  Am.  B.  R:  417. 

R.  S9S,  motion  to  dismiss  revisory  ^  g  -  ^     Iggg^    gee.    14c;    In    re 

proceedings  granted.  UUman,  180  Fed.  Rep.  944,  24  Am. 

I""  Marshall  Field  &  Co.  v.  Wolf  B.  R.  755.  Consult  Leibke  v.  Thom- 

Bros.  Dry  Goods  Co.  (C.  C.  A.  8th  as,  116  U.  S.  605,  29  L.  Ed.  744. 

Cir.),  120  Fed.  Rep.  815,  9  Am.  B.  ^ In  re  Becket,  No.  1210  Fed.  Cas., 

R.  693.                         '  2  Wqods,  173. 

iRoss  V.  Saundei-s  (C.  C.  A.  1st  .    '=  Wittemore  v.  Stephens,  48  Mich. 

Cir.),  105  Fed.  Rep.  915,  5  Am.  B.  573,  12  N.  W.  858. 

R.  350.  ^*  United  States  v.  Sondheim,  188 

2B.  A.  1898,  Sec.  7Qf;  Legion  v.  Fed.   Rep.   378;    In   re   Cadenas    & 

Allen,  56  Miss.  632;  Bracklee  Co.  v.  Coe,  178  Fed.  Rep.  158,  24  Am.  B. 

O'Connor,  122  N.  Y.  Suppl.  710.  R;   135. 
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The  confirmation  of  a  composition  has  the  effect  of  dis- 
charging the  bankrupt  from  claims  provable  in  bankruptcy,* 
although  the  creditors  did  not  actually  prove  their  debts  or 
participate  in  the  composition  proceedings.®*  It  releases  the 
bankrupt  from  such  debts  only  as  a  discharge.''  A  discharge 
in  bankruptcy  releases  a  bankrupt  from  all  of  his  provable 
debts,  except  such  as  are  due  as  a  tax  levied  by  the  United 
States,  the  state,  county,  district,  or  municipality  in  which  he 
resides;  are  liabilities  for  obtaining  property  by  false  pre- 
tenses, or  false  representations,  or  for  willful  and  malicious 
injuries  to  the  person  or  property  of  another,  or  for  alimony 
due  or  to  become  due,  or  for  maintenance  or  support  of  wife 
or  child,  or  for  seduction  of  an  unmarried  female,  or  criminal 
conversation ;  have  not  been  duly  scheduled  in  time  for  proof 
and  allowance,  with  the  name  of  the  creditor  if  known  to  the 
bankrupt,  unless  such  creditor  had  notice  or  actual  knowledge 
of  the  proceedings  in  bankruptcy;  or  were  created  by  his 
fraud,  embezzlement,  misappropriation,  or  defalcation  while 
acting  as  an  officer  or  in  any  fiduciary  capacity.^ 

The  confirmation  of  a  composition  will  regularly  discharge 
2  debt  created  by  fraud.®  It  will  not  discharge  a  debt  or 
liability  incurred  in  and  by  a  bankrupt  acting  in  a  fiduciary 
capacity,^"  nor  a  stockholder's  contingent  liability  not  sched- 
uled,^^ or  a  contingent  liability  not  provable,^^  nor  the 
liability  of  a  person  who  is  a  qodefendant  with  or  guarantor, 

6  Mandell    v.    Levy,    93     N.    Y.  by  the  act  of  Feb.  S,  1903,  32  Stat. 

Suppl.  S4S,  47  Miss.  147 ;  Taylor  v.  at  L.  797. 

Skiles,  113Tenn.  288,  81  S.  W.  12S8;  ^  Crawford  v.   Burke,   195   U.   S. 

In  re  Jersey  Island  Co.,   152  Fed.  176,  49  L.  Ed.   147,  12  Am.  B.  R. 

Rep.  839,  18  Am.  B.  R.  417;  In  re  659.                                                      | 

Coe,  169  Fed.  Rep.  1002,  22  Am.  B.  The  rule  was  otherwise  under  the 

R.  384.  law  of  1867.    Wilmot  v.  Mudge,  103 

^*  Glover  Grocery  Co.  v.  Dome,  U.  S.  217,  26  L.  Ed.  536. 

116  Ga.  216,  8  Am.  B.  R.  702;  Mc-  "Bayly  v.  University,  106  U.  S. 

Gehee  v.  Hentz,  No.  8794  Fed.  Gas.,  11,  27  L.  Ed.  97. 

19  N.  B.  R.  136.  11  Flower  v.  Greenebaum,  2  Fed. 

'  Wilmot  V.  Mudge,  103  U.  S.  217,  Rep.  897. 

26  L.  Ed.  536 ;  Bayly  v.  University,  '^  Nat.    Mt.    Wollaston    Bank   v. 

106  U.  S.  11,  27  L.  Ed.  97.  Porter,  122  Mass.  308. 

8  B.  A.  1898,  Sec.  17,  as  amended 
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or  in  any  manner  a  surety  for  a  bankrupt/^  nor  the  debt  of  a 
creditor  whose  name  does  not  appear .  in  the  statement  of  the 
debtor  or  otherwise  in  the  composition  proceedings  and  whose 
debt  is  not  mentioned/*  unless  such  person  had  actual  knowl- 
edge of  the  proceedings  in  bankruptcy.^®  Such  notice  to  a 
creditor,  whose  claims  are  omitted  from  the  schedules,  should 
be  given  before  application  for  confirmation  is  filed.  ^^  One 
not  a  party  to  a  composition  is  nevertheless  bound  by  it 
where  he  has  proved  his  claim  in  bankruptcy  and  has  re- 
ceived a  dividend  under  the  composition.^'^ 

Where  the  consideration  consists  of  negotiable  paper,  and 
the  bankrupt  does  not  fulfill  his  obligations  and  agreements 
in  connection  therewith,  the  creditor  may  recover  his  whole 
debt  from  the  bankrupt.^®  The  confirmation  of  a  composi- 
tion does  not  release  the  bankrupt  from  debts  agreed  to  be 
paid  by  the  terms  of  the  composition.  If  the  bankrupt  fails 
to  make  good  his  part  the  consideration  fails  and  the  whole 
debt  revives. 


13  B.  A.  1898,  Sec.  16;  Moore  v. 
Stanwood,  98  III.  605 ;  In  re  Burch- 
ell,  4  Fed.  Rep.  406;  Guild  v.  But- 
ler, 122  Mass.  498,  23  Am.  Rep. 
378;  Smith  v.  Rucker,  88  Ark.  615, 
114  S.  W.  1181. 

Where  the  holder  of  a  note  joins 
in  a  composition,  he  thereby  dis- 
charges the  liability  of  the  endors- 
ers. Matter  of  Harry  Benedict, 
18  Am.  B.  R.  604. 

1*  Broadway  Trust  Go.  v.  Man- 
h-eim  (Sup.  Ct.  N.  Y.),  14  Am'.  B. 
R.  122;  HarHson  v.  Gamble,  69 
Mich.  96;  Robinson  v.  Soule,  56 
Miss.  549.  See  also  In  re  Black- 
more,  11  Fed.  Rep.  412. 

15  Collins  V.  Bums,  3  Ga.  App. 
238,, 59  S.  E.  727. 

i«  Broadway  Trust  Co.  v.  Man- 
heim  (Sup.  Ct.  N.  Y.),  14  Am.  B. 
R.  122. 

1^  Clairmonte    v.    Napier    Motor 


Co.   of  America    (Cal.  App.  1909), 
104  Pac.  712. 

18  In  re  Negley,  20  Fed.  Rep.  499; 
In  re  Hurst,  No.  6925  Fed.  Gas., 
1  Flip.  462;  Ransom  v.  Geer,  12 
Fed.  Rep.  607;  In  re  Eisenberg,  148 
Fed.  Rep.  325,  16  Am.  B.  R.  lid, 
obiter.  See  In  re  A.  B.  Carton  & 
Co.,  148  Fed.  Rep.  63,  17  Am.  B.  R. 
434;  where,  however,  the  composi- 
tion was  not  under  the  Act  (17 
Am.  B.  R.),  although  it  was  the 
basis  for  the  dismissal  of  an  in- 
voluntary petition.  It  was  also 
held  here  that  on'  a  second  pro- 
ceeding that  the  creditors  could 
prove  for  the  full  amount  of  their 
debts,  as  proved  in  the  first  pro- 
ceeding, credit  for  the  sums  ac- 
tually paid  thereon  being  given,  and 
that  in  this  second  proceeding  it 
was  too  late  to  question  the  amount 
of  these  claims  on  the  hearing  of 
the  application  for  a  discharge. 
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A  new  promise  after  composition  is  without  consideration, 
and  will  not  afford  a  cause  of  action,  as  this  is  a  settlement 
by  agreement  leaving  not  even  a  moral  obligation.^* 

The  order  confirming  a  composition  is  not  a  bar  to  a  suit 
to  collect  the  whole  debt,  when  the  composition  was  procured 
by  fraud.^"  The  reason  for  this  rule  is  that  fraud  vitiates  the 
whole  composition  and  leaves  the  debtor  and  the  bankrupt 
in  the  same  position  that  they  were  before  the  composition 
was  attempted. 

The  composition  proceedings  will  not  operate  to  deprive  a 
secured  creditor  of  the  right,  after  exhausting  his  own  se- 
curity, to  assert  against  the  bankrupt  a  claim  for  deficiency.^^ 
Such  proceedings  will  not  affect  a  vested  right  or  security.^^ 
Secured  creditors  are  not  parties  to  the  composition. 

An  agreement  or  note  entered  into  secretly  for  the  purpose 
of  obtaining  a  composition  with  creditors  can  not  be  enforced 
against '  the  bankrupt,  because  the  consideration  is  illegal.^* 

§  703.    Pleading  a  composition  in  bar  of  suit  on  debt. 

A  composition  may  be  pleaded  in  bar  of  actions  upon  debts 
discharged.^*  In  order  to  be  available  as  defense  it  must  be 
pleaded.^^     The   confirmation  may  be  pleaded   in  bar  of-  a 

19  Taylor  v.  Skiles,  113  Tenn.  288,  447;  Woodman  v.  Stowe,  11  Bradw. 

81  S.  W.  1258.  (III.  Ap.  Ct.)  613;  Tinker  v.  Hurst, 

2»  Brownsville  Manufacturing  Co.  70   Mich.    159.     See    Batchelder   & 

y.    Lockwood,    11    Fed.    Rep.    70S;  Lincoln  Co.  v.  Whitmore '(C.  C.  A. 

Pukpe  V.  Churchill,  91  Mo.  81;  Ex  1st  Cir.),  122  Fed.  355,  10  Am.  B. 

parte  Halford,  19  L.  R.  Eq.  436.  R.  641,  obiter. 

"  Paret    v.    Ticknor,    No.    10711  ^4  MandeU  v.  Levy,  93  N.  Y.  S. 

Fed.  Cas.,  4  Dill.  Ill,  per  Mr.  Jus-  545,  47  Miss.   147;   Glover  Grocery 

tice  Miller;   Cavanna  v.  Bassett,  3  Co.  v.  Dome,  116  Ga.  216,  8  Am.  B. 

Fed.    Rep.    215;    In   re   Kahn,    121  R.    702;    Broadway    Trust    Co.    v. 

Fed.    Rep.  418,   9  Am.   B.   R.    107,  Manheim,   95    N.   Y.    Supp.   93,   14 

111,  citing  text.  Am.  B.  R.  122;  Consolidated  Rub- 

22  In  re  Stowell,  24  Fed.  Rep.  468.  ber  Tire  Co.  v.  Vehicle  Equip.  Co., 

23  McCormick  v.  Solinsky  (C.  C.  121    N.   Y.  App.  Div.  764,   19  Am. 

A.  5th    Cir,),    152   Fed.   Rep.   984,      B.  R.  862. 

18  Am.  B.  R.  40;  In  re  Sacharoff  &  "  Broadway  Trust  Co.  v.  Man- 
Kleiner,  163  Fed.  Rep.  664,  20  Am.  heim,  95  N.  Y.  Supp.  93,  14  Am.  B. 

B.  R,  814;  Carey  v,  Hess,  112  Ind,  R,  122;  In  re  Tooker,  No.  14096 
398;  Tirrell  v.  Freeman,  139  Mass.  Fed.  Cas.,  8  Ben.  390.  See  plead- 
297;    Blasdel   v.   Fowie,    120   Mass.  ing  a  discharge,  Sec.  802,  post. 
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suit  subsequently  commenced  by  a  creditor  against  the  stock- 
holders of  the  late  bankrupt,  although  leave  to  sue  was  given, 
by  the  bankruptcy  courts  to  the  creditor  before  the  confirma- 
tion, and  an  answer  setting  up  such  a  bar  should  not  be  over- 
ruled as  frivolous.^* 

It  has  been  said  that  the  effect  of  the  confirmation  as  a 
discharge  is  not  before  the  bankruptcy  court.^''  But  it  be- 
comes an  issue  when  the  discharge  is  properly  pleaded. 

§  704.     Proceeding's  after  a  confirmation  of  a  composition. 

Upon  the  confirmation  of  a  composition  the  consideration 
is  distributed  as  the  judge  shall  direct,  and  the  case  dis- 
missed.^^ 

The  form  of  order  for  distribution  on  composition  is  pre- 
scribed by  the  supreme  court.^^  It  provides  that  the  deposit 
shall  be  distributed  by  the  clerk  of  the  court  as  follows :  1st, 
to  pay  the  several  claims  which  have  priority;  2d,  to  pay 
the  costs  of  proceedings ;  ^^  3d,  to  pay,  according  to  the  terms 
of  the  composition,  the  several  claims  of  general  creditors 
which  have  been  allowed,  and  appear  upon  a  list  of  allowed 
claims,  on  the  files  in  the  case. 

Only  those  creditors  who  prove  their  claims  within  one  year 
from  the  date  of  adjudication  can  have  dividends  from  the 
estate,  or  assert  a  right  to  share  in  the  funds  paid  in  composi- 
tion.*"* Secured  creditors  may  share  in  the  distribution  to 
the  extent  their  claim's  exceed  their  security.*^     The  officers 

26  Consolidated   Rubber  Tire   Co.  Howard  Nat.  Bank,  No.  6764  Fed. 

V.  Vehicle  Equipment  Co.,  19  Am.  Cas.,  2  Low.  487;  Ex  parte  Harris, 

B.  R.  862,  121  App.  Div.    (N.  Y.)  No.  6109  Fed.  Cas.,  2  Low.  568. 

764,  106  N.  Y  Supp.  S99,  citing  the  29  official  Form  No.  63 ;  see  Form 

text.  No.  114,  post. 

"In  re   Cooper  Bros.,    166-  Fed.  ^^ In  re  Harris,  9  Am.  B.  R.  20. 

Rep.  932,  20  Am.  B.  R.  634,  636;  In  117  Fed.  Rep.  S7S. 

re  Eisenberg,  148  Fed.  Rep.  325,  16  ^°*  In  re  Abrams  &  Rubins,   173 

Am.  B.  R.  776.  Fed.  Rep.  430,  23  Am.  B.  R.  25,  it 

28  B.  A.  '  1898,   Sec.    12e;    United  was  held  that  if  a  creditor,  whose ' 

States  V.  .Sondheira,   188  Fed.  Rep.  claim  was  not  scheduled,  stands  by 

378.    As  to  set-offs  in  composition,  without  proving  his  claim  takes  the 

see  In  re  Lissburger,  2  Fed.  Rep.  risk  of  a  composition  leaving  hirni  out. 

153;  In  re  Purcell,  No.  11470  Fed.  "/„  re  Kahn,  121  Fed.  Rep.  418, 

Cas.,   18   N.   B.   R.   447;   Ex-  parte  9  Am.  B.  R.  107;  Paret  v.  Ticknor, 
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of  the  court  can  not  know  what  amount  should  be  paid  to  a 
creditor,  or,  indeed,  who  are  creditors,  except  upon  proof  of 
their  claims  in  the  time  and  manner  provided  by  law.  The 
services  of  a  trustee  are  dispensed  with.  When  the  property- 
has  thus  been  distributed,  the  case  is  dismissed  by  the  judge 
and  the  proceedings  are  at  an  end. 

The  bankrupt  is  entitled  to  the  money  remaining  in  court 
unclaimed  after  the  expiration  of  the  year  in  which  proof  of 
claims  could  be  made,  and  the  creditor  can  not  be  heard  to  say 
that  it  was  not  in  fault  in  respect  to  the  failure  to  present  its 
claim.  The  language  of  the  statute  permits  no  exceptions  to 
its  terms.  *^  A  claimant  is  entitled  to  property  leased  to  bank- 
rupt and  which  is  not  used  in  the  composition.^^ 

Upon  the  confirmation  of  a  composition  offered  by  a  bank- 
rupt the  title  to  his  property  thereupon  revests  in  him.**  The 
title  is  passed  by  operatidn  of  law,  and  no  deed  is  necessary 
to  convey.  A  certified  copy  of  an  order  confirming  a  com- 
position constitutes  evidence  of  the  revesting  of  the  title  of 
his  property  in  the  bankrupt,  and  if  recorded  imparts  the 
same  notice  that  a  deed  from  the  trustee  to  the  bankrupt  if. 
recorded  would  impart.^® 

The  confirmation  of  the  composition  does  not  terminate  the 
court's  jurisdiction  over  property  in  the  possession  of  its 
receiver  which  is  adversely  claimed.*^  The  necessary  orders 
to   carry   the   confirmation   into   execution   may  be  made.^'^ 

16  N.  B.  R.  315;  Cavanna  v.  Bas-  plaintiff  to  proceed  to  foreclose  its 

sett,  3  Fed.  Rep.  215.  alleged  mechanic's  lien.    It  was  also 

32  In  re  Brown,  123  Fed.  Rep.  336,  suggested  that  plaintiff  must  elect 

10  Am.  B.  R.  588;  In  re  Lane,  125  between   accepting  its   share  under 

Fed. -Rep.   772,   11   Am.   B.  R.   136.  the  composition  and  relying  on  its 

Compare,    however.    In    re    Simon  claim  of  lien. 

Fox,  6  Am.  B.  R.  525.  as  b.  A.  1898,  Sec.  2lg. 

ssin  re  Winship  Co.    (C.   C.   A.  ^o  In  re  J.   C.   Winship   Co.    (C. 

7th  Cir.),  120  Fed.  Rep.  93,  9  Am.  C.  C.  A.  7th  Cir.),   120  Fed.  Rep. 

B.  R.  638.  93,  9  Am.  B.  R.  638;  In  re  Cadenas 

34  B.  A.  1898,  Sec.  70f.^   In  York  &  Coe,   178  Fed.  Rep.  158;  United 

Mfg.  Co.  V.  Merchants'  Refrigera-  States  v.  'Sondheim,   188  Fed.  Rep. 

ting  Co.,  168  Fed.  Rep.  168,  21  Am.  378. 

B.  R.  748,  it  seems  that  the  compo-  37  United  States  v.  Sondheim,  188 

sition  as  confirmed  did  not  include  Fed.  Rep.  378;  In  re  Simon  Fox,  6 

lien  creditors,  for  leave  was  given  Am.  B.  R.  525.    Compare  City  Na- 
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Likewise  pending  the  decision  on  an  application  to  set  aside 
the  confirmation,  the  referee  ha§  jurisdiction  to  appoint  a 
temporary  receiver.^^  A  bankrupt  is  not  entitled  to  a  fee  for 
an  attorney  contesting  a  confirmation.^** 

§705.    Setting  aside  a  confirmation. 

The  courts  of  bankruptcy  are  expressly  given  power  to  set 
aside  a  composition  and  to  reinstate  the.case.^^  The  appli- 
cation to  set  aside  a  confirmation  should  be  made  to  the 
judge,  and  not  to  the  referee,*"  although  it  may  be  referred 
to  the  referee  as  a  master. 

No  ^  other  court  can  set  aside  a  composition  except  the 
court  of  bankruptcy  which  confinried  the  composition.  An 
order  of  confirmation  of  a  composition  can  not  be  assailed 
collaterally  in  any  other  court,  even  for  fraud  in  procuring 
it.*^  The  statute  expressly  provides  that  "a  certified  copy  of 
an  order  confirming  or  setting  aside  a  composition,  not  re- 
yoked,  shall  be  evidence  oi  the  jurisdiction  of  the  court,  the 
regularity  of  the  proceedings,  and  of  the  fact  that  the  order 
was  made."  *^ 

The  application  is  made  by  petition,  which  should  be  en- 
titled in  the  court  and  cause.  The  creditors  assenting  to  the 
.  confirmation  as  well  as  the  bankrupt  are  proper,  if  not  essen- 
tial, parties  defendant.*^  It  should  set  forth  the  grounds 
upon  which  the  composition  is  asked  to  be  set  aside.     The 

tional  Bank  of  Dallas  v.   Doolittle  ^o  b.   A.    1898.   Sec.  2,   clause  9, 

(C.  C.  A.  Sth  Cir.),  107  Fed.  Rep.  In  re  Rudnick,  93  Fed.   Rep.   787, 

236,  S  Am.  B.  R.  736,  741;  In  re  2  Am.  B.  R.  114. 

Rider,  96  Fed  Rep.  608,  3  Am.  B.  R.  «  B.  A.  1898,  Sec.  13 ;  In  re  Son- 

178.  nabend,  18  Am.  B.  R.  117. 

38 /«   re   Sonnabend,    18   Am.    B.  <i  Turner    v.    Hodson,    105    Me. 

R.  117.     In  Schuler  v.  Woodward,  476,  75  Atl.  45;  Loeffler  v.  Wright 

169  Fed.  Rep.  1012,  it  was  held  that  (Cal.  App.  1910),  109  Pac.  269. 

a  stockholder  can  not  enjoin  a  plan  ^2  B.  A.  1898,  Sec.  2\f. 

to   reorganize  the  bankrupt   corpo-  *s  /«  re   Wrisley   Co.    (C.   C.   A. 

ration  and  to  buy  the  assets  of  the  7th    Cir.),    133    Fed.    Rep.    388,    13 

old  corporation  at  the  trustee's  sale.  Am.  B.  R.   193;   see  also  Marshall 

38* /„  yg  Fogarty    (C.   C.  A.,  7th  Field  &  Co.  v.  Dry  Goods  Co.   (C. 

Cir.),  187  Fed.  Rep.  773,  109  C.  C.  C.  A,  8th  Cir.),  120  Fed.  Rep.  815, 

A.  — ,  26  Am.  B.  R.  568.  9  Am.  B.  R.  693. 
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only  ground  upon  which  a  composition  can  be  set  aside  and 
the  case  reinstated  is  when  it  is  made  to  appear  upon  the 
trial  that  fraud  was  practiced  in  the  procuring  of  such  com- 
position, and  that  the  knowledge  thereof  has  come  to  the 
petitioners  since  the  confirmation  of  such  composition.**  The 
petition  should  conclude  with  a  prayer  that  the  composition 
be  set  aside  and  be  signed  by  a  "party  in  interest."  The 
word  "creditors"  was  used  in  the  former  act.*^  The  word 
"parties  in  interest"  is  a  broader  term,  but  in  practice  the 
application  usually  is  made  by  a  creditor.  But  a  creditor, 
who  has  assigned  his  claim  is  not  then  a  party  in  interest.*® 
A  secured  creditor  can  not  make  an  application  because  he 
has  no  interest  in  the  composition.*''  The  petition  must  be 
verified.  An  affidavit  "on  information  and  belief"  is  not 
sufficient.*^  The  sufficiency  of  the  petition  may  be  tested  by 
a  demurrer  thereto,**  or  by  motion  to  dismiss.®" 

The  petition  must  be  filed  in  the  clerk's  office  within  six 
months  after  the  composition  has  been  confirmed.®^  Leave 
to  file  such  a  petition  will  ordinarily  be  granted  as  a  matter 
of  course.^^     A  trial  is  had  upon  notice  to  all_  creditors. ^^ 

**  B.  A.  1898,  Sec.  13.  As  to  the  such  a  motion  based  on  the  cred- 
sufEciency  of  a  petition  in  this  re-  itors  having  commenced  thereafter 
gard,  see  In  re  Roukous,  128  Fed.  an  action  at  law  against  the  bank- 
Rep.  64S,  12  Am.  B.'R.  128.  rupt. 

*5  R.  S.  Sec.  S103.  51  B_  a.  1898,  Sec.  13o.    In  re  Ei- 

46  In  re  Wrisley   Co.    (C.  C.  A.  senberg,  148  Fed.  Rep.  32S,  16  Am. 

7th  Cir.),  133  Fed.  Rep.  388)  13  Am.  B.  R.  776,  pointing  out  dearly  that 

B.   R.   193.  this  rule  does  not  prevent  the  orig- 

*"<  In    re    Scott,    No.    12S19   Fed.   ,  inal  debt  being  revived  on  the  fail- 

Cas.,  IS  N.  B.  R.  73.  ure  of  the  bankrupt  to  perform  the 

*8/»  re  Roukous,  128  Fed.  Rep.-  terms  of  the  composition.  In  re  Jer- 

645,  12  Am.  B.  R.  170.  sey   Island   Packing   Co.,   1S2  Fed. 

*»  In   re    Jersey    Island    Packing  Rep.  839,  18  Am.  B.  R.  417,  the  court 

Co.  152  Fed.  Rep.  839,   18  Am.  B.  holding  that  Sec.  15  of  the  act  has 

R.  417;  In  re  Roukous   (128  Fed.  no  application,  to  this  class  of  cases. 

Rep.  645),   12  Am.  B.   R.   128.     It  =2/„  re  Wrisley  Co.    (C.   C.  A. 

viras    here    held    that    the    petition  7th  Cir.),  133  Fed.  Rep.  388,  13  Am. 

need  not  aver  a  tender  back  of  the  B.  R.  193. 

money  received   under  the   compo-  ^^In  re  Diggles,   No.   3905  -Fed. 

sition.  Cas.,  8  Ben.  36;  Ex  parte  Hamlin, 

5»  In  re  Roukous,   128  Fed.  Rep.  No.  5993  Fed.  Cas.,  2  Low.  571. 
648,   12  Am.   B.  R.   169,  overruling 
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Evidence  may  be  introduced  and  counsel  heard  for  and 
against  the  petition.  If  the  allegations  in  the  petition  are 
supported  by  sufficient  evidence  the  court  will  order  the 
composition  set  aside  ancj  the  case  reinstated/*  and  if  not, 
it  will  order  the  petition  dismissed.*'^^  A  composition  will  not 
be  set  aside  on  the  ground  that  a  creditor  had  failed  to  get 
notice  of  the  proceedings  because  his  address  was  mis-stated 
in  the  bankrupt's  schedule  by  mistake.^®  A  composition  may 
be  set  aside  where  a  trustee  joins  with  the  bankrupt  tO'  effect 
a  composition  to  the  detriment  of  the  creditors  by  false  rep- 
resentations as  to  the  assets.^''  The  fact  that  the  moving 
creditor  erroneously  omitted  from  its  proof  of  claim  the 
larger  part  of  its  claim,  is  no  ground  for  setting  aside  the 
order  of  confirmation,  and  this  is  true  although  the  correct 
amount  was  stated  in  the  schedules  and  in  the  consent",  but 
payment  was  made  only  on  the  basis  of  the  proof  of  claim.  ^® 
A  petition  to  set  aside  an  adjudication  is  not  demurrable 
because  the  fraud  relied  on,  if  discovered  in  time,  would 
have  prevented  the  composition  originally.^® 

A  petition  that  the  bankrupts  pay  the  same  proportion  of 
their  debt  to  a  creditor  whose  claim  was  not  scheduled  or 
filed  that  he  has  paid  the  others  can  not  be  granted  but  may 
be  reformed  as  a  petition  to  reopen  the  composition  if  the 
creditor  wishes  it  to  stand  as  such.  A  composition  once  con- 
s'* B.  A.  1898,  Sec.  2,  clause  9;  64S,  12  Am.  B.  R.  128;  In  re  Sach- 
Fairbanks  v.  Amoskeag  Bank,  38  aroff  &  Kleiner,  163  Fed.  Rep.  664, 
Fed.  Rep.  630;  Ex  parte  Williams,  20  Am.  B.  R.  814,  817.  In  the  lat- 
10  L.  I&  Eq.  57.  ter   case  the   court   refused   to   set 

s' City  Nat.  Bank  v.  Doolittle  (C.  aside  the  confirmation,  although  it 
C.  A.  Sth  Cir.),  107  Fed.  Rep.  236,  S  was  shown  that  promissory  notes 
Am.  B.  R.  736;  In  re  Shaw,  9  Fed.  were  given  certain  creditors  in  ad- 
Rep.  495;  Pool  V.  McDonald,  No.  dition  to  their  share  in  the  compo- 
11268  Fed,  Cas.,  15  N.  B.  R.  560.  sition,    especially   as    the   hands   of 

58 /jj  ^g  Rudnick,  93  Fed.  Rep.  the  complaining  creditor  were  not 
787,  2  Am.  B.  R.  114.  clean.      Here,    however,    a    second 

''/re  re  Wrisley  Co.,  133  Fed.  bankruptcy  proceeding  was  pend- 
Rep.  388,  13  Am.  B.  R.  193.  ing,  and  the  court  stated  that  such 

'*/«  re  Cooper  Bros.,  166  Fed.  notes  would  be  considered  void 
Rep.  932;  20  Am.  B.  R.  634.  where    they    had    not    been    traiis- 

^^  In  re  Roukous,   128  Fed.  Rep.      ferred  to  holders  in  due  course. 


1288  LAW    AND   PROCEEDINGS   IN    BANKRUPTCY. 

firmed  can  be  set  aside  only  if  procured  by  fraud.  It  will  be 
quite  enough  to  show  fraud  that  the  attorneys  for  the  bank- 
rupt, while  the  composition  was  being  put  through,  kept 
assuring  the  excluded  creditor  that  there  was  no  haste,  and 
that  he  would  be  included  in  the  composition.  Except  in  the 
case  of  fraud  it  is  quite  clear  that  one  who  finds  he  is  not 
excluded  in  the  schedules,  takes  his  own  risk  of  a  composition 
being  made  and  confirmed  without  his  being  included.®" 

§  706.    Proceedings  after  composition  set  aside. 

Whenever  a  composition  has  been  set  aside  the  creditors, 
at  their  first  meeting  thereafter,  must  appoint  one  or  three 
trustees  of  such  estate,*^  and  fix  the  amount  of  the  bonds  as 
in  the  first  instance.  The  trustee,  upon  his  appointment  and 
qualification,  is  vested  with  the  title  to  all  of  the  property  of 
the  bankrupt  as  of  the  date  of  the  final  decree  setting  aside 
the  composition.®^  Pending  the  decision  on  the  petition  to 
set  aside  the  confirmation,  it  has  been  held  that  the  referee 
has  jurisdiction  to  reopen  the  estate  and  appoint  a  temporary 
receiver  to  care  for  the  assets  of  the  estate.®* 

The  case  then  proceeds  as  if  no  composition  had  been 
made.  The  property  is  distributed  in  the  same  manner, 
except  that  in  the  event  of  the  confirmation  of  a  composition 
being  set  aside,  the  property  acquired  by  the  bankrupt,  in 
addition  to  his  estate  at  the  time  the  composition  was  con- 
firmed or  the  adjudication  was  made,  is  applied  to  the  pay- 
ment in  full  of  the  claims  of  creditors  for  property  sold  to 
him  on  credit,  in  good  faith,  while  such  composition  or  dis- 
charge was  in  force,  and  the  residue,  if  any,  is  applied  to 
the  payment  of  the  debts  which  were  owing  at  the  time  of 
the  adjudication.®* 

8»/»  re  Abrams  &   Rubins,    173  «*  B.    A.    1898,    Sec.    64c;   In   re 

Fed.  Rep.  430,  23  Am.  B.  R.  25.  Sacharoff  v.  Kleiner,  163  Fed.  Rep. 

61 B   A   1898  Sec  44  ^4,  20  Am,  B.  R.  818.     This  rule 

"^  b'.  a'.  1898,'  Sec  70d.  ^^=  ""^^'f  '^'^^"'  *ere  was  a  sec- 

ond    bankruptcy    proceeding    pend- 

03  In  re  Sonnabend,  18  Am.  B.  R.  j^g^  the  court  refusing  to  set  aside 
117.  But  see  In  re  Fox,  6  Am.  B.  the  confirmation  in  a  prior  pro- 
R.  526.  ceeding. 
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It  has  been  said  that  the  setting  aside  of  a  composition 
will  not  ordinarily  have  the  effect  of  invalidating  pro  rata 
payments  made  in  pursuance  of  the  composition.''' 

§707.    Bankrupt's  failure  to  perform  terms  of  composition. 

On  breach  of  an  agreement  by  the  bankrupt  in  composition 
the  creditor  may  then  bring  action  on  the  original  claim.®® 

§  708.    Arbitration  and  compromise. 

A  trustee  may,  pursuant  to  the  direction  of  the  court,  sub- 
mit to  arbitration  any  controversy  arising  in  the  settlement 
of  the  estate  ®^  or  he  may,  with  the  approval  of  the  court, 
compromise  any  controversy  arising  in  the  administration  of 
the  estate  upon  such  terms  as  he  rnay  deem  for  the  best  in- 
terests of  the  estate.^* 

Whenever  a  trustee  makes  application  to  the  court  for 
authority  to  submit  a  controversy  arising  in  the  settlement  of 
a  demand  against  a  bankrupt's  estate,  or  for  a  debt  due  to 
it,  to  the  determination  of  arbitrators,  or  for  authority  to 
compound  and  settle  such  controversy  by  agreement-  with  the 
other  party,  the  application  must  clearly  and  distinctly  set 
forth  the  subject-matter  of  the  controversy,  and  the  reason 
why  the  trustee  thinks  it  proper  and  most  for  the  interest  of 
the  estate  that  the  controversy  should  be  settled  by  arbitra- 
tion or  otherwise.^® 

Whenever  it  may  be  deemed  for  the  benefit  of  the  estate 
of  a  bankrupt  to  compound  and  settle  any  debts  or  other 
claims  due  or  belonging  to  the  estate  of  the  bankrupt,  the 
trustee,  or  the  bankrupt,  or  any  creditor  who  has  proved  his 
debt,  may  file  his  petition  therefor;  and  thereupon  the  court 

^In  re  Roukous,   128  Fed.  Rep.  "^  g  a.  1898,  Sec.  27;  In  re  Hey- 

645,  12  Am.  B.  R.  128,  131.  man,  108  Fed.  Rep.  207,  S  Am.  B. 

-  Pupke  V.  Churchill,  91  Mo.  81,  ^  ^°?i/"  ''",  ^^t^T'l'J^  '^^^^ 

-.  „    --.r   „„„   ,      ,       ,  ,■  Rep   593,  22  Am.  B.  R.  131. 

3  S.  W.  829  (under  the  statute  of  ,  tvt    ^v,        ^       t^    .^  '  ^  r- 

io^^N      T,  ^  ,-,«  >T    ,r  ^"  ^^  Northampton  Portland  Ce- 

1867).    Page  v.  Carton,  120  N.  Y.  ^^^^   ^^  ^    ^gj   p^^    ^^^    542,   25 

Suppl.  277,  64  Misc.  645.  ^m.   B.  R.   565,  the  court  refused 

°^  B.  A.  1898,  Sec.  26o.     Compare      to  approve  a  reorganization  scheme. 

R.  S.  Sec.  5061.  89  General  (3rd.  33. 
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appoints  a  suitable  time  and  place  for  the  hearing  there- 
of, notice  of  which  is  given  as  the  court  shall  direct,  so 
that  all  creditors  and  other  persons  interested  may  appear 
and  show  cause,  if  any  they  have,  why  an  order  should  not 
be  passed  by  the  court  upon  the  petition  authorizing  such 
act  on  the  part  of  the  trustee.'"' 

Under  the  act  of  1867  it  was  held  that  such  applications 
must  be  made  to  the  judge.'^'  Under  the  present  act  the 
referee  is  authorized,  subject  always  to  a  review  by  the  judge, 
within  the  limits  of  his  district  as  established  from  time  to 
time,  to  perform  such  part  of  the  duties,  except  as  to  ques- 
tions arising  out  of  the  applications  of  bankrupts  for  com- 
positions or  discharges  as  are  by  the  bankrupt  statute  conferred 
on  courts  of  bankruptcy,  and  as  shall  be  prescribed  by  rules 
or  orders  of  the  courts  of  bankruptcy  of  their  respective 
districts,  except  as  otherwise  provided  by  statute.''^  It  seems, 
therefore,  that  an  application  to  compromise  or  tO'  submit 
to  arbitration  any  controversy  arising  in  the  administration 
of  the  estate  may  be  made  to  the  referee  or  to  the  judge. 

In  either  case  a  ten  days'  notice  should  be  given  by  mail 
to  the  creditors,  of  the  time  and  place  of  the  hearing  on  the 
petition.'''^  The  notice  is  usually  in  the  form  of  a  rule  to 
show  cause.  At  the  hearing  the  court  may  hear  testimony 
and  arguments  of  counsel  in  support  of  and  against  the  peti- 
tion, and  pass  an  order  granting  or  refusing  to  grant  the 
prayer  of  the  petition.  It  may  be  doubted  if  the  court  can 
by  a  general  order  authorize  the  trustee  to  compound  all 
doubtful  claims,  with  the  consent  of  a  committee  of  the 
creditors.''*  The  proceedings  should  be  in  accordance  with 
the  provisions  of  the  statute  and  general  orders.''^     Agree- 

■">  General  Ord.  28.  ''^  In  re  Linderman,  166  Fed.  Rep. 

^i/m   re   Graves,    No.   5709   Fed.  593,   22  Am.   B.   R.   131,  the  court 

Cas.,  2  Ben.  100.  approved,  with  certain  modifications, 

^^  B.  A.  1898,  Sec.  38,  clause  4.  an  offer  to  pay  .  a  certain  sum  to 

^^  B.   A.    1898,    Sec.    58a;    In   re  the  bankrupt's   estate,  on  condition 

Hoole,  3  Fed.  Rep.  496.  that    certain    preferential    transfers 

^*See   In   re   Dibblee,    No.    3885  should  be  allowed   to   stand.     The 

Fed.  Cas.,  3  Ben.  354.  court  treated  the  matter  as  a  com- 
promise. 
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ments  made  with  the  .approval  of  the  referee  respecting  the 
facts  in  a  controversy  with  adverse  claimants  are  binding 
on  the  bankrupt's  estate  in  the  absence  of  fraud.''^ 

A  bankrupt  has  no  right  to  file  a  bill  in  equity  in  a  state 
court  seeking  to  restrain  his  trustee  and  his  wife  from  carry- 
ing out  a  proposed  compromise,  on  the  ground  that  if  the 
compromise  is  proved  there  will  be  a  balance  over  indebted- 
ness for  him.'^'^ 

When  leave  is  granted  to  submit  a  controversy  to  arbitra- 
tion, three  arbitrators  are  chosen  by  mutual  consent,  or  one 
by  the  trustee,  one  by  the  other  party  to  the  controversy, 
and  the  third  by  the  two  so  chosen,  or  if  they  fail  to  .agree 
in  five  days  after  their  appointment  the  court  appoints  the 
third  arbitrator.*"  The  arbitrators,  upon  inquiry;  consider 
the  controversy,  and  should  report  their  finding  in  writing. 

The  written  finding  of  the  arbitrators,  or  a  majority  of  them, 
as  to  the  issues  presented,  may  be  filed  in  court,  and  have 
like  force  and  effect  as  the  verdict  of  a  jury.*^  It  is  subject 
to  be  set  aside  or  adjudged  upon  by  the  court  as  a  verdict 
would  be.*^  An  order  of  reference  to  a  private  person  to 
take  and"  state  the  evidence,  and  his  conclusions  of  law  and 
fact  to  the  court  for  the  further  action  of  the  court  is  in 
effect  an  appointment  of  an  arbitrator  and  his  findings  can 
be  assailed  and  set  aside  only  for  fraud,  misconduct,  or  other 
well  settled  legal  reasons. ^^ 

If  the  award  of  the  arbitrators  is  a  lien  under  the  state  law 
and  not  within  four  months  of  bankruptcy  it  is  valid  in  the 
bankruptcy  proceedings.*^* 

§709.    Informal  compositions. 

The  bankruptcy  act  only  contemplates  one  form  of  com- 
position, being  that  above  described.** 

^8  Bryant  v.  Swofford  Bros.,  214  ^' In   re    McLam,    97    Fed.    Rep. 

U.  S.  279,  53  L.  Ed.  997.  922,  3  Am.  B.  R.  245. 

''''In  re  Kranich,   174  Fed.   Rep.  s^Westall,  et  al.,  v.  Avery  (C.  C. 

908,  23  Am.  B.  R.  550.  A.  4th  Cir.),  96  C.  C.  A.  428,  171 

8»  B.  A.  1898,  Sec.  26b;  In  re  Mc-  Fed.  Rep.  626,  22  Am.  B.  R.  673. 

Lam,  97  Fed.  Rep.  922,  3  Am.  B.  R.  «^*  In  re  Kaslowski,  153  Fed.  Rep. 

245.  823. 

"B.  A.  1898,  Sec.  26c.  84  b.   A.   1898,   Sees.   12  and  13; 
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Other  forms  of  settlement  are  so  frequently  adopted  by  cred- 
itors., either  with  or  without  bankiTjptcy  proceeding,  that  their 
legal  aspects  have  come  before  the  courts  for  consideration. 
If  the  extra-judicial  settlement  with  the  creditors  results  in  a 
proof,  it  must  be  surrendered  by  the  creditor  when  he  comes 
to  prove  his  claim.*^  On  the  same  principle  such  a  proof  could 
in  a  proper  case  b6  recovered  by  the  trustee. 

Where  all  the  creditors  have  been  paid  ratably,  it  would 
seem  that  there  would  be  no  cause  for  complaint.  ^®  It  has 
been  held  that  a  settlement  made  in  1896  was  not  within 
the  scope  of  the  present  bankrupt  law,  although  any  excess 
improperly  added  to  the  claim  would  have  to  be  deducted 
before  it  could  be  allowed.*''  Such  settlements  not  in  the 
precise  manner  contemplated  by  the  act  are  attended  with 
a  certain  amount  of  risk,  such  as  the  appearance  of  unex- 
pected creditors.** 

In  re  Criterion  Watch  Case  Co.,  8  untary        proceedings        instituted 

An).    B.    R.    206;    In   re   John   M.  against  the  present  voluntary. bank- 

Frear,   120   Fed.   Rep.   978,   10  Am.  rupts,   which   first   proceeding    was 

B.  R.  109.  dismissed   by   agreement  when  the 

85  /„  yg  Wertheiraer,  6  Am.  B.  R.  settlement  was  made. 

7S6,  affirming  6  Am.  B.  R.  187.  '  «'  Batchelder    &    Lincoln    Co.    v. 

8«In  the  case  of  In  re  Back  Bay  Whitmore  (C.  C.  A.  1st  Cir.),  122 

Automobile  Co.,  19  Am.  B.  R.  835,  Fed.  3SS,  10  Am.  B.  R.  641. 

no  question  was  made  of.  a  prior  ^^  In  re  Lockwood  &  Co,,  104  Fed. 

settlement  of  this  character.    It  ap-  Rep.  794,  4  Am.  B.  R.  731.    Here  an 

pears  from  the  report  of  the  case  attempt  had  been  made  to  deposit 

that  there  had  been  previous  invol-  enough  to  pay  all  claims  in  full. 
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"Fiduciary  capacity"  in  general. 

Technical  trusts — Executors,  trus- 
tees, etc. 

Attorneys. 

Bailees. 

Buyer  and  seller. 

Factor    or    agent — Broker. 

Officers. 

r'artners. 

Stockholders — Liability. 

Codebtors  not  discharged. 

Guarantors. 

Partners   as   codebtors. 

Stireties  on  attachment  bonds — Spe- 
cial judgments. 

Sureties   on  various  bonds. 

Contribution. 

Stockholders'  liability. 

The  effect  of  a  new  promise  upon  a 
discharged   debt. 

Pleading   a    discharge. 

Burden    of    proof. 

Revokiiig   discharges. 

The  effect  of  revoking  a  discharge. 
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§  710.    Who  may  apply  for  a  discharge. 

Any  person  who  has  been  adjudged  a  bankrupt  may  file  an 
application  for  a  discharge  in  the  court  of  bankruptcy  in 
which  the  proceedings  are  pending.'-  This  includes  involun- 
tary as  well  as  voluntary  bankrupts.  The  insanity  of  a  bank- 
rupt does  not  affect  his  right  to  apply  fo'r  a  discharge.^ 

§711.    Petition  for  discharge. 

The  application  for  a  discharge  should  be  by  a  petition  in 
the  prescribed  form.* 

It  should  be  entitled  in  the  court  and  cause  and  addressed  to 
the  judge.  It  must  state  concisely,  in  accordance  with  the  pro- 
visions of  the  bankrupt  act  and  the  orders  of  the  court,  the 
proceedings  in  the  case  and  the  acts  of  the  bankrupt.*  Thus 
it  should  state  the  name  of  the  bankrupt,  his  residence  and 
the  date  on  which  he  was  adjudged  a  bankrupt;  that  he  has 
duly  surrendered  all  his  property  and  rights  of  property  and 
has  fully  complied  with  all  the  requirements  of  said  acts  and 
of  the  orders  of  the  court  touching  his  said  bankruptcy.  It 
should  conclude  with  a  prayer  that  he  may  be  decreed  by  the 
court  to  have  a  full  discharge  from  all  debts  provable  against 
his  estate  under  said  bankrupt  acts,  except  such- debts  as  are 
excepted  by  law  from  such  discharge.  A  person  need  not  pray 
for  a  discharge  from  his  firm  debts  in  precise  words,  if  he  asks 
for  a  discharge  from  his  provable  debts;  that  virtually  prays 
for  a  discharge  from  his  partnership  debts.  ^  The  petition 
should  be  dated  and  signed  by  the  bankrupt.  No  verification 
is  required. 

A  petition  for  discharge  may  be  amended,®  even  after  the 
discharge,  as  a  bankrupt  partner  has  been  permitted  to  amend 

1  B.  A.   1898,   Sec.   14.     Compare  *  General  Ord.  31. 

R.  S.  Sec.  5108  to  Sec.  5120.      .  ^  In  re  Pierson,  No.   11153   Fed. 

2  In  re  Miller,  133  Fed.  Rep.  1017,  Cas.,  10  N.  B.  R.  107;  as  to'  partner- 
13  Am.  B.  R.  345.  ship   proceedings,   see  further   Sec 

3  Official  Form  No.  57 ;  see  Form  278,  ante. 

No.  153,  post.  "In  re  Samuel  Gross,  5  Am.  B.  R. 

271. 
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his  petition  for  discharge  to  release  firm  debts  as  well  as 
his  individual  debts  long  after  his  discharge  was  granted.'' 

§  712.    When  and  where  the  petition  is  filed. 

Any  person  may,  after  the.  expiration  of  one  month  and 
within  the  next  twelve  months  subsequent  to  being  adjudged 
a  bankrupt,  file  an  application  for  a  discharge  in  the  court 
of  bankruptcy  in  which  the  proceedings  are  pending;  if  it 
shall  be  made  to  appear  to  the  judge  that  the  bankrupt  was 
unavoidably  prevented  from  filing  it  within  such  time,  it 
may  .be  filed  within  but  not  after  the  expiration  of  the  next 
six  months.® 

A  petition  filed  more  than  twelve  months  and  less  than 
eigtheen  months  after  the  adjudication  will  not  be  heard  unless 
leave  to  file  it  has  been  granted  by  the  court  after  hearing  the 
reasons  for  delay,^"  ex  parte  and  vi^ithout  notice  to  creditors,^^ 
and  this  leave  will  not  be  granted  by  a  nunc  pro  tunc  entry 
more  than  eighteen  months  after  the  adjudication.^^  If  the 
court  permits  a  petition  to  be  filed  after  a  year  upon  an  in- 
sufficient showing,  the  remedy  is  a  motion  to  vacate.^*    The 

'  In  re  Kaufman,   136  Fed.  Rep.  i°  In  re  Knauer,  133     Fed.  Rep. 

262,  14  Am.  B.  R.  393.  805,    13    Am.    B.    R.    503 ;    In    re 

But  see  In  re  Hawk    (C.   C.  A.  Lewin,  135  Fed.  Rep.  252,  14  Am. 

8th  Cir.),  114  Fed.  Rep.  916,  8  Am.  B.    R.    358;    In   re   Anderson,    134 

B.  R.  71,  denying  application  to  set  Fed.  Rep.  319,  14  Am.   B.  R.  221. 

aside    a     discharge    to     allow    an  After  a  year  has  expired  and  the 

amendment  to  insert  a  creditor  in  bankrupt     petitions     for     extension 

schedules.  of    time,    the   petition    requires    no 

'  B.  A.  1898,  Sec.  14a;-  In  re  answer,  but  must  be  proved,  and  in 
Fahy,  116  Fed.  Rep.  239,  8  Am.  B.  the  absence  of  proof  application 
R.  354;  In  re  Wagner,  139  Fed.  will  be  refused.  Here  referred  to 
Rep.  87,  15  Am.  B.  R.  100,  court  referee.  In  re  Glickman  &  Pis- 
has  no  jurisdiction  of  petition  filed  noflf,  164  Fed.  Rep.  209,  21  Am.  B. 
after  one  year  and  six  months.  R.  171. 

The    bankruptcy    court    can    not  "7w  re  Fritz,  173  Fed.  Rep.  560, 

open  an    adjudication    entered    on  23  Am.  B.  R.  84. 

default   so   as   to   extend  the   time  12  /„  yg  Wolff,  100  Fed.  Rep.  430, 

for    application     for    a    discharge.  4  Am.  B.  R.  74. 

'Re  Morse,  168  Fed.  Rep.    157,  21  is/jt  re  Haynes,   122  Fed.   Rep.' 

Am.  B.  R.  709.  560,  10  Am.  B.  R.  13. 
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petition  should  be  filed   in  the  clerk's  office  and  not  with 
the  referee/*  or  with  the  judge. ^®  , 

It  will  be  observed  that  the  time  within  which  an  applica-- 
tiori  may  be  made  is  not  dependent  at  all  upon  the  progress 
made  in  the  administration  of  the  estate.  Assets  may  or 
may  not  have  come  into  the  hands  of  the  trustee.  The  estate 
may  have  been  fully  or  partly  distributed.  It  is  immaterial 
whether  any  dividend  has  been  declared  or  not. 

In  computing  the  time  within  which  a  petition"  for  a  dis- 
charge must  be  filed  the  number  of  days  are  computed  by 
excluding  the  first  and  including  the  last,  unless  the  last  fall 
on  a  Sunday  or  holiday  in  which  event  the  day  last  included 
shall  be  the  next  day  thereafter  which  is  not  a  Sunday  or  a 
legal  holiday.^*'  The.  word  "holiday"  includes  Christmas,  the 
Fourth  of  July,  the  twenty-second  of  February,  and  any  day 
appointed  by  the  President  of  the  United  States  or  the  Con- 
gress of  the  United  States  as  a  holiday  or  as  a  day  of  public 
fasting  or  thanksgiving. •^'^ 

A  bankrupt  is  not  entitled  to  file  a  second  application  for  a 
discharge  in  the  same  proceeding  when  his  first  petition  is 
denied  after  an  investigation  of  its  merits  /*  but  the  fact  that 
a  bankrupt  has  been  refused  a  discharge  does  not  prevent 
his  obtaining  one  on  again  going  through  bankruptcy.^^ 

"Watson  V.   McDuff    (C.   C.  A.  ^« In  re  Brockway,-  23  Fed.  Rep. 

5th  Cir.),  101  Fed.  Rep.  241,  4  Am.  58:^,  reviewing  12  Fed.  Rep.  69;  In 

B.  R.  110.  re  Fiegenbaum  (C.  C.  A.  2d  Cir.), 

15 /«  re  Sykes,  106  Fed.  Rep.  669,  121  Fed.  Rep.  69,  9  Am.  B.  R.  595; 

6  Am.  B.  R.  264.  In  re  Royal,  113  Fed.  Rep.   140,  7 

Under  District  Court  rule   11  in  Am.  B.'R.  636. 

bankruptcy  in  the  Southern  District  2i/„  ^g  Claff,  111  Fed.  Rep.  506, 

of    New    York,    which    makes    the  7  Am.  B.  R.  128;  In  re  Herrman, 

office  of  the  referee  the  office   of  the  134  Fed.   Rep.    566,   4   Am.    B.   R. 

court,  the  filing  of  the  petition  for  139.    The  discharge  was  denied  on 

discharge  with  the  referee  is  suffi-  another  ground  later   (C.  C.  A.  2d 

cient.    In  re  Pincus,  147  Fed.  Rep.  Cir.),    136   Fed.   Rep.   767,    13  Am. 

621,  17  Am.  B.  R.  331.  B.  R.  778. 

i«B.    A.    1898,    Sec.    31;    In    re  As  to  the  effect  of  a  refusal  of 

Holmes,  165  Fed.  Rep.  225,  21  Am.  a  discharge  in  a  second  proceeding, 

B.  R.  339.  see  Sec.  732. 

"  B.  A.  1898,  Sec.  1,  clause  14. 
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§713.    Notice. 

As  soon  as  the  petition  is  properly  filed  the  court  passes 
an  order  of  notice.  ^^ 

This  order  should  fix  the  date  that  a  hearing  may  be  had 
upon  the  petition,  and  provide  that  notice  be  published  in  a 
certain  designated  newspaper  ^^  to  all  known  creditors  and  all 
other  persons  in  interest  to  appear  at  the  said  time  and  place 
to  show  cause,  if  any  they  liave,  why  the  prayer  of  the  peti- 
tioner should  not  be  granted.  The  order  should  also  provide 
that  the  clerk  send  by  mail  to  all  known  creditors  copies  of  the 
petition  and  the  order.  All  creditors,  whether  they  have  proved 
their  claims  or  not,  are  entitled  to  have  at  least  thirty  days' 
notice  by  mail  to  their  respective  addresses  as  they  appear  in 
the  list  of  the  creditors,  or  as  afterwards  filed  with  the  papers  in 
the  case  by  the  creditors,  unless  they  waive  notice  in  writing- 
of  the  hearing  upon  the  application  for  discharge  of  the  banlc- 
rupt.^*  If  the  creditors  were  not  notified  by  mail  it  must 
appear  that  their  addresses  could  not  be  obtained  after  due 
search,  or  the  discharge  will  not  be  granted.  ^^  This  order 
should  be  tested  by  the  clerk  and  issued  by  him  under  the  seal 
•  of  the  court.  The  clerk  thereupon  mails  to  each  creditor  and 
other  party  in  interest  a  copy  of  the  petition  and  the  ordet-  and 
certifies  that  he  has  done  so.  '  This  certificate  of  the  clerk 
is  sufficient  evidence  that  the  notices  were  duly  mailed.^® 

A  copy  of  the  petition  and  order  is  •  also  published '  in  the 
newspaper,  as  directed  by  the  order,  and  an  affidavit  to  that 
effect,  stating  the  days  upon  which  it  is  so  published, 
must  be  made  and  filed  in  the  court.  A  copy  of  the  printed 

.   22  Official  Form  No.  57 ;  see  Form  notice  of  the  application  for  a  dis- 

No.  153,  post.  charge,    and   he   was   not   listed   in 

23  B.  A.  1898,  Sec.  28.  the    bankrupt's    schedule,    and    the 

2*  B.  A.  1898,  Sec.  S8o,  as  amended  clerk  of  courts  certified  that  he  had 

June  25,  1910,  36  Stat,  at  L.  838.  sent  notice  to  all  known  creditors, 

25  In  re  Dvorak,  107  Fed.  Rep.  76,  but  where  notice  was  given  by  pub- 

6  Am.  B.  R.  66.  lication,    the    court    refused    to    set 

28/jj.  re  Townsend,  No.  14116  Fed.  aside   the   discharge.     In  re   Fritz, 

Cas.,  2  Ben.  64.  Where  a  receiver  173  Fed.  Rep.  560,  23  Am'.  B.  R.  84. 
for  a  creditor   claimed  he  had  no 
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advertisement  is  usually  attached  to  the  affidavit.'  The  affi- 
davit is  regularly  made  by  the  publisher  or  some  person 
officially  connected  with  the  newspaper.  Any  person  cog- 
nizant of  the  fact  may  make  it. 

§  714.    Who  may  oppose  a  discharge. 

An  application  for  a  discharge  may  be  opposed  by  any 
of  the  "parties  in  interest,"  ^^  even  a  pauper  in  forma  pau- 
peris.^^  To  entitle  a  party  to  oppose  a  discharge  he  must 
have  a  pecuniary  interest  in  the  matter,  and  that  interest 
must  he   satisfactorily   shown.  ^'' 

A  person  has  been  held  to  have  an  interest  sufficient  to 
entitle  him  to  oppose  a  discharge,  where  his  claim  was  con- 
tingent and  unliquidated  so  as  not  to  be  capable  of  being  proved 
as  a  debt,^^  or  where  he  held  ah  equitable  claim  only  against 
the  estate,^^  or  where  his  claim  was  being  contested,^^  and 
although  his  claim  has  not  been  proved  ^*  or  is  no  longer 
provable,*^  or  where  he  is  plaintiff  in  a  suit  against  the 
bankrupt  for  contribution  on  a  joint  debt  which  he  has 
paid.®^  The  reason  that  such  persons  are  parties  in  interest 
is  that  if  a  discharge  is  granted,  the  bankrupt  may  plead  it 
in  bar  of  their  claims  if  asserted  later.  A  creditor  whose 
only  debt  is  one  not  released  by  discharge,^^  or  whose  debt 

28  B.  A.  1898,  Sec.  146.  ^Vn  re  Tebbetts,  No.  13817  Fed. 

2»  In  re  Guilbert,  154  Fed.  676,  18  Cas.,  S  Law.  Rep.  259. 

A.  B.  R.  830.  33 /«   re   Belden,    No.    1238   Fed. 
30  In  re  Servis,  140  Fed.  Rep.  222,  Cas.,  4  Ben.  225. 

IS  Am.  B.  R.  271;  In  re  Chandler'  ^*In  re  Frice,  96  Fed.  Rep.  611, 

(C.  C.  A.  7th  Cir.),  138  Fed.  Rep.  2  Am.  B.  R.  674;  In  re  Nathanson, 

637,    14    Am.    B.    R.    512;    In    re  155  Fed.  645,  19  Am.  B.  R.  56 ; /n  r? 

Shepard,  No.  12753  Fed.  Cas.,  1  N.  Bimberg,  121  Fed.  Rep.  942,  9  Am, 

B.  R.  439;  In  re  Smith,  No.  12977  B.  R.  601. 

Fed.  Cas.,  8  Blatch.  461;  In  re  ''^'^  ''^  Bimberg,  121  Fed.  Rep. 
Boutelle,  No.  1705  Fed.  Cas.,  2  N.      ^42  9  Am.  B.  R.  601. 

3°7»   re   Conroy,    134  Fed.   Rep. 


B.  R.  129;  In  re  Murdock,  No.  9939 
Fed.  Cas.,  1  Low.  362;  Book's  Case, 


764,  14  Am.  B.  R.  249. 
37  7^  f,g  Servis,  140  Fed.  Rep.  222, 
No.  1637  Fed.  Cas.,  3  McLean,  317.      15  ^m.  B.  R.  271.     See  also  In  re 
^^Ex  parte  Traphagen,  No.  14140      Naples,  105  Fed.  Rep.  919.  5  Am. 
Fed.  Cas.,  1  N.  Y.  Leg.  Obs.  98.  '        b.  R.  426. 
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is  barred  by  the  statute  of  limitations,^^  or  who  has  been 
paid  in  full/^  has  no  such  interest  and  therefore  can  not 
oppose  the  discharge. 

A  trustee  has  been  permitted  tO'  file  objections  to  the  grant- 
ing of  a  discharge  to  the  bankrupt  whose  estate  he  is  ad- 
ministering,*" and  the  amendment  of  1910  specifically  au- 
thorizes him  to  appear  and  oppose  the  discharge  on  vote 
of  the  creditors.*^  The  executor  or  administrator  of  a 
deceased  creditor  of  the  bankrupt  may  oppose  his  discharge.- 

It  has  been  held  that  where  a  partnership^which  had  proved 
a  claim  against  a  bankrupt  est-ate  was  dissolved  pending  the 
proceedings,  without  any  disposition  of  the  claim  being 
made  -as  between  the  partners,  no  one  could  thereafter  main- " 
tain  objections  to  the  bankrupt's  discharge  without  showing 
affirmatively  that  all  assented  to  the  action.*^  If  a  creditor, 
who  has  duly  filed  specification  of  objection  to  the  bank- 
rupt's discharge,  abandons  it,  the  court  in  its  discretion  may 
permit  other  creditors  to  carry  on  the  opposition,  as  if  they 
had  originally  filed  the  specification.** 

§  715.    Estoppel  to  object  to  discharge. 

A  creditor  may  be  barred  from  objecting  to  a  discharge 
by  laches,**  or  he  may  be  estopped  by  his  own  consent  to  an 

38  In  re  Burk,  No.  2156  Fed.  Cas.,  In    re    Houghton,    supra.    Judge 

Deady,  42S.  Lowell  said:  "I  will  not  undertake 

38  In  re  Harr,  143  Fed.  Rep.  421,  at  this  time  to  lay  down  any  rules 

16  Am   B  R  213  ^°^  ^^^  application   of  this   discre- 

^O7«r0  Levey,  133  Fed.  Rep.  S72,  t'°"ai-y  power.     A  great  variety  of 

1^  Am    B    R    V9  circumstances  may  be  found  in  the 


*i  Statute  June  25,  1910,  Sec.  6,  36 
Stat,  at  L."838. 


different   cases.     But   it   is  obvious 
that  among  them  may  be  the  fact 
that  the  debtor  has'  bought  off  the 
*2/«  re  Hendrick,  143  Fed.  Rep.      ^^-^-^^^^  objecting  creditor  after  the 
04/,  15  Am.  B.  R.  218.'  ^irng    f^j-    filing    specifications    has 

*3  In  re  Houghton,  No.  6730  Fed.  passed ;  and  this  could  not  have 
Cas.,  10  N.  B.  R.  337;  In  re  San-  been  availed  of  before  it  occurred, 
born,  131  Fed.  Rep.  397,  12  Am.  B.  No  doubt  many  other  cases  may 
R.  428;  In  re  Dietz,  97  Fed.  Rep.  call 'for  the  exercise  of  the  power." 
563,  3  Am.  B.  R.-316;  /«  r?  Guil-  « Kentucky     National     Bank     v. 

bert,  154  Fed.  Rep.  676,  18  Am.  B.      Carley  (C.  C.  A.  3d  Cir.),  121  Fed. 
R-  830.  .         Rep.  822,  10  Am.  B.  R.  375. 
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act  from  alleging  it  against  his  debtor  on  the  question  of  his 
discharge.*^  The  question  of  estoppel  arose  more ,  frequently 
under  the  act  of  1867,  where  fraudulent  preferences  barred  a 
discharge,  than  it  can  under  the  present  act.  The  question 
was  frequently  considered  by  the  court  under  the  former 
act. 

The  creditor's  failure  to  object  to  the  discharge  does  not 
bar  his  action  for  fraud  after  the  discharge.*® 

§  716.     Appearance  to  oppose  a  discharge.  ' 

A  creditor  intending  to  oppose  an  application  for  discharge 
may  enter  his  appearance  in  person  in  his  own  behalf  or  by 
attorney,  who  must  be  an  ■  attorney  or  counsel  authorized 
to  practice  in  the  district  court.  ^®  The  name  of  the  attorney 
or  counselor,  with  his  place  of  business,  must  be  entered 
upon  the  docket,  with  the  date  of  the  enti-y.  An  appearance 
not  duly  authorized  will  be  disregarded.^^  The  appearance 
should  be  filed  with  the  clerk  and  hot  with  the  referee  or 
sent  to  the  judge.^** 

Upon  the  entry  of  appearance  of  a  creditor  or  a  party  in 
interest  to  oppose  a  discharge  all  proceedings  upon  the  peti- 
tion are  suspended  until  the  specification  of  grounds  in 
opposition  to  the  discharge  is  filed.^^ 

Unless  an  appearance  is  duly  entered,  the  creditor  has  no 
standing  in  court  as  to  the  petition  for  discharge,  and  there- 
fore can  not  be  heard  in  opposition  to  it.*^     Where  no  entry 

^^In.re  Sawyer,  No.   12394  Fed.  ^'' In   re   Eidom,    No.    4314   Fed. 

Cas.,  2  Hask.  337;  In  re  Schuyler,  Cas.,    3    N.    B.    R.    106;    Creditors 

No.   12494  Fed.   Cas.,   2  Ben.   200;  v.  Williams,  No.  8279  Fed.  Cas.,  4 

In  re  Kraft,  3  Fed.  Rep.  892 ;  John-  N.  B.  R.  579. 

son  V.  Rogers,  No.  7408  Fed.  Cas.,  ^s  Watson   v.   McDuff    (C.   C.  A. 

15    N.    B.    R.    1;    Judson    v.    The  5th  Cir.),  101  Fed.  Rep.  241,  4  Am. 

Courier   Co.,  8  Fed.  Rep.  422.  B.   R.  410;  In  re  Sykes,   1C6  Fe>l- 

*«  Standard  Sewing  Machine  Co.  Rep.  669,  6  Am.  _B.  R.  264. 

V.  Kattell,  132  N.  Y.  App.  Div.  539,  ^^In  re   Frizelle,   No.   5132  Fed.. 

117  N.  Y.  Suppl.  32.  Cas.,  5  N.  B.  R.  119. 

5«  General   Ord.   4.     Creditors   v.  "In  re   McVey,    No.   8932   Fed. 

Williams,  No.  3379  Fed.  Cas.,  4  N.  Cas.,  2  N.  B.  R.  257;  In  re  Suther- 

B.  R.  579;  In  re  McVey,  No.  8932  land.   No.   13640  Fed.   Cas.,   Deady,. 

Fed.   Cas.,  2  N.  B.  R.  257.  573;   In  re  Smith,   No.   12985  Fed. 
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of  appearance  is  made  within  the  time  specified,  or  where  it 
is  not  duly  authorized,  it  should  be  disregarded  and  the 
cause  should  proceed  as  if  no  opposition  had  been  made. 

Where  there  is  no  entry  of  appearance  by  an  opposing 
party  the  petition  of  a  bankrupt  to  be  discharged  may  be 
continued  from  time  to  time  to  suit  the  convenience  of  the 
bankrupt.*^ 

§  717.    When  appearance  may  be  entered. 

An  appearance  is  not  regularly  entered  until  after  a  peti- 
tion for  discharge  is  filed,**  but  it  has  been  held  that  an  ap- 
pearance may  be  entered  to  oppose  a  discharge  at  any  time 
before  the  expiration  of  the  time  limited  by  general  order 
32  50  -pi^g  former  is  the  better  practice.  Manifestly  a  person 
should  not  put  in  a  defense  until  it  is  called  for,  and  it  is 
not  called  for  until  a  petition  is  filed.  Before  that  time  it 
is  not  known-  whether  the  bankrupt  will  apply  for  a  discharge 
or  not. 

A  creditor  or  other  party  in  interest,  who  desires  to  oppose 
■  a  discharge  is  required  to  enter  his  appearance  in  opposition 
thereto  on  the  day  when  the  creditors  are  required  to  show 
cause,  and  to  file  a  specification  in  writing  of  the  grounds  of 
his  opposition  within  ten  days  thereafter,  unless  the  time  shall 
be  enlarged  by  special  order  of  the  judge.^^  It  has  been  held 
that'  creditors  may  enter  their  appearance  upon  an  adjourned 
day  of  the  hearing  on  the  order  to  show  cause ;  ^^  and  also 
that  the  court  may,  in  its  discretion,  enlarge  the  time  for 
entering  appearance  and  filing  specifications  in,  opposition  to  a 

Cas.,  S  N.  B.  R.  20;  Creditors  v.  si  General  Ord.  32.  In  re  Gins- 
Williams,  No.  3379  Fed.  Cas.,  4  N.  berg,  130  Fed.  Rep.  627,  12  Am.  B. 
B.  R.  579;  In  re  Buxbaum,  No.  22S9  R.  4S9;  In  re  Grant,  135  Fed.  Rep. 
Fed.  Cas.,  2  Hughes,  339.  889,  14  Am.  B.  R.  398;  In  re  Young, 

*8  In   re    Sutherland,    No.    13640  162  Fed.  912,  20  Am.  B.  R.  697. 

Fed.  Cas.,  Deady,  573.  ^2  /„  y^  Seabury,  No.  12S73  Fed. 

*9/m   re   McVey,    No.    8932    Fed.  Cas.,   10  N.  B.  R.  90;  In  re  Tall- 

Cas.,  2  N.  B.   R.  257;   In  re  Sea-  mann,  No.  13740  Fed.  Cas.,  2  Ben. 

bury,   No.  12573   Fed.   Cas.,  10  N.  404. 

B.  R.  90.  But    see    In    re    Houghton,    No. 

5«/«  re  Baum,  No.  1116  Fed.  Cas.,  6730  Fed.  Cas.,  2  Low.  328. 
1  Ben.  274. 
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discharge  as  well  after  as  before  the  expiration  of  the  time 
allowed  by  the  rule.^* 

Speaking  of  this  question,  Judge  Lowell  said:  "I  have  de- 
cided in  one  case  that  the  discretion  of  the  court  to  enlarge 
the  time  extends  to  the  time  for  appearance,  as  well  as  to, 
that  for  filing  the  specification,  and  may  be  exercised  after 
the  time  has  expired,  as  well  as  before;  but  I  do  not  think 
it  can  be  laid  down  as  a  matter  of  law  that  the  day  when 
creditors  are  required  to  show  cause  means  any  day  to  which 
the  proceedings  may  have  been  adjourned  for  other  pur- 
poses. But  I  do  think  that  the  rule  intends  that  the  court 
shall  have  power  to  enlarge  the  time  whenever  there  is 
good  cause  shown  for  it.  The  distinction  is  between  an 
absolute  right  imposing  a  corresponding  duty  upon  the  court, 
and  a  discretionary  power  to  be  exercised  only  upon  cause 
shown."  ^* 

A  recent  case  holds  that  the  court  can  enlarge  the  time, 
although  the  creditor's  motion  was  not  filed  within  ten  days 
after  the  return  day.  The  court  remarks  that  frequently  the 
examination  of  a  bankrupt  takes  months  and  the  court  should 
not  require. a  creditor  to  enter  his  appearance  and  specifica- 
tions in  opposition  to  a  discharge  before  he  has  an  oppor- 
tunity to  know  whether  he  has  reason  for  opposing  the 
discharge.  ^^ 

§  718.     Specifications— Form  and  contents. 

The  specification  must  be  in  writing.®"  It  must  state  the 
name  of  the  opposing  creditor.®'-     It  should  show  that  the 

^3  In  re  Levin,  No.  8291  Fed.  Cas.,  See  also  In  re  Ginsburg,  130  Fed. 

7  Biss.  231;   In  re  Filley,  2  Cent.  Rep.  627,  12  Am.  B.  R.  459;  In  re 

L.  J.  419.     In  this  last  case  it  ap-  Grant,  135  Fed.  Rep.  889,   14  Am. 

peared  that  the  creditor  had  not  re-  B.   R.  398. 

ceived  notice  of  the  application  for  ^°  In  re  Levin  (C.  C.  A.  1st  Cir.), 

discharge.  176  Fed.  Rep.  177,  99  C.  C.  A.  531, 

But    see    Creditors    vT  Williams,  23  Am.  B.  R.  845. 

No.   3379   Fed.    Cas.,   4   N.    B.    R.  «» General  Ord.  32. 

579;  In  re  Houghton,  No.  6730  Fed.  ei  Official  Form  No.  58;  see  Form 

Cas.,  2  Low.'  328.  No.    157,    post;   In   re    Shoemaker, 

5*  In  re  Houghton,  No.  6730  Fed.  No.  12799  Fed.  Cas.,  4  Biss.  245,  it 

Cas.,  2  Low.  328.  was  held  that  "A.  and  B.,  attorneys 
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person  objecting- is  a  party  in  interest.  The  statement  that 
he  is  a  creditor  whose  debt  will  be  released  by  a  discharge 
is  sufficient.  The  mere  statement  that  he  is  trustee  of  the 
estate  is  not  sufficient.^  ^  The  specification  should  then  state 
the  grounds  of  opposition  specifically.^^ 

The  object  of  the  specification  of  grounds  of  opposition 
to  a  petition  for  discharge  is  to  give  the  bankrupt  reason- 
able notice  of  what  is  expected  to  be  proved  against  him  and 
to  advise  the  court  of  the  issue  to  be  tried.  The  allegations 
must  be  averments  of  fact  and  not  conclusions  of  law,"*  and 
it  is  not  enough  merely  to  follow  the  words  of  the  act "®  except 
as  to  the  charge  of  failure  to  keep  books  of  account.®^ 

Where  the  ground  of  objection  is  the  commission  of  an 
offense  or  crime  under  the  act,  it  is  insufficient  to  charge  the 
offense   in   the   words   of   the   statute,   but   the   specification 


for  opposing  creditors,"  was  not  suf- 
ficient. In  re  Glass,  119  Fed.  Rep. 
509,  9  Am.  B.  R.  391. 

62 /«  re  Levey,  133  Fed.  Rep.  S72, 

13  Am.  B.  R.  312,  but  compare  the 
statute  of  June  25,  1910,  Sec.  6. 

63 /»  Ye  Isaac  Wolfensohn,  5  Am. 

B.  R.  60. 

8*/m  re  Hirsch,  96  Fed.  Rep.  468, 
2  Am.  B.  R.  715 ;  In  re  Steed,  107 
Fed.  Rep.  682,  6  Am.  B.  R.  73;  In 
re  Servis,  140  Fed.  Rep.  222,  15 
Am.  B.  R.  271 ;  In  re  Chandler  (C. 

C.  A.  7th  Cir.),  138  Fed.  Rep.  637, 

14  Am.  B.  R.  512;  In  re  Goodale, 
109  Fed.  Rep.  783,  6  Am.  B.  R.  493 ; 
In  re  Peck,  120  Fed.'  Rep.  972,  9 
Am.  B.  R.  747;  In  re  Parish,  122 
Fed.  Rep.  553,' 10  Am.  B.  R.  548; 
In  re  Gift,  130  Fed.  Rep.  230,  12 
Am.  B.  R.  244;- In  re  Brockman,  168 
Fed.  Rep.  1015,  21  Am.  B.  R.  251. 
A  statement  that  the  bankrupt 
failed  to  show  what  he  had  done 
with  money  which  he  alleged  to 
have  borrowed   from  his   sister-in- 


law,  A.  R.  R.,  is  a  sufficient  specifi- 
cation. In  re  Randall,  159  Fed. 
Rep.  298,  20  Am.  B.  R.  305. 

The  rule  is  that  the  facts  re- 
lied on  to  prevent  a  discharge 
■'must  be  pleaded  with  sufficient 
certainty  of  detail  as  to  apprise 
the  bankrupt  of  the  charge  he  has 
to  meet  and  to  enable  the  court  to 
understand  the  issue  to  be  exam- 
ined and  determined  by  it."  Rem- 
mers  v.  Merchants'-Laclede  Nat. 
Bank  (C.  C.  A.  8th  Cir.),  173  Fed. 
Rep,  484,  97  C.  C.  A.  490,  23  Am. 
B.  R.  78. 

66/^  Yg  Bromley,  152  Fed.  Rep. 
493,  18  Am.  B.  R.  227. 

68  7m  re  Randall,  159  Fed.  Rep! 
298,  20  Am.  B.  R.  305 ;  In  re  Gins- 
burg,  130  Fed.  Rep,  627,  12  Am.  B. 
R.  459;  In  re  Patterson,  121  Fed. 
Rep.  921,  10  Am.  B.  R.  371 ;  In  re 
Levey,  133  Fed.  Rep.  572,  576,  13 
Am.  B.  R.  312;  Godshalk  v.  Ster- 
ling (C.  C.  A.  3d  Cir.),  129  Fed. 
Rep.  580,  12  Am.  B.  R.  302. 
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must  state  facts  showing  the  commission  of  the  oifense  or 
crime  with  substantially  the  same  particularity  and  exactness 
required  in  a  criminal  information  or  an  indictment.*®  The 
acts  set  out  must  be  charged  to  have  been  "knowingly  and 
fraudulently"  done.''" 

Where  the  ground  of  objection  is  the  concealment  of 
property  the  specification  must  describe  the  property,  name 
the  person  holding  the  title,  state  the  time  of  transfer  and 
other  facts  necessary  to  identify  the  transaction.'^^ 

Where  the  ground  of  objection  is  the  making  of  a  false 
oath,  the  account  or  the  testimony  alleged  to  be  false  must 
be  specifically  pointed  out  together  with  the  facts  relied  upon 
to  prove  its  falsity.''^  / 


«"  In  re  Hirsch,  96  Fed.  Rep.  468, 
2  Am.  B.  R.  715;  In  re  Kaiser,  ,99 
Fed.  Rep.  689,  3  Am.  B.  R.  767; 
In  re  Mudd,  105  Fed.  Rep.  348,  5 
Am.  B.  R.  242.  See  In  re  Bromley, 
152  Fed.  Rep.  493,  18  Am.  B.  R.  227. 

'o/w  re  Patterson,  121  Fed.  Rep. 
921,  10  Am.  B.  R.  371;  In  re 
Blalock,  118  Fed.  Rep.  679,  9  Am. 
B.  R.  266;  In  re  Mudd,  105  Fed. 
Rep.  348,  5  Am.  B.  R.  242;  In  re 
Pierce,  103  Fed.  Rep.  64,  4  Am.  B. 
R.  554;  In  re  Adams,  104  Fed.  Rep. 
72,  4  Am.  B.  R.  696. 

'i/n  re  Parish,  122  Fed.  Rep. 
S33,  10  Am.  B.  R.  548;  In  re  Gins- 
burg,  130  Fed.  Rep.  627,  12  Am.  B. 
R.  459;  In  re  Mudd,  105  Fed.  Rep. 
348, '5  Am.  B.  R.  242;  In  re  Mil- 
graum  &  Ost,  129  Fed.  Rep.  827,  12 
Am.  B.  R.  306;  In  re  Gift,  130  Fed. 
Rep.  230,  12  Am.  B.  R.  244;  In  re 
Knaszak,  151  Fed.  Rep.  503,  18  Am. 
B.  R.  187;  See  In  re  Griffin  Bros., 
154  Fed.  Rep.  537,  19  Am.  B.  R.  78; 
In  re  Nathanson,  155  Fed.  Rep.  645, 
19  Am.  B.  R.  56;  In  re  McCann 
Bros.,  171  Fed.  Rep.  266,  22  Am.  B. 
R.  557. 

'2/m  re  Ginsburg,  130  Fed.  Rep. 


627,  12  Am.  B.  R.  459;  In  re  Good- 
ale,"  109  Fed.  Rep.  783,  6  Am.  B. 
R.  493 ;  Troeder  v.  Lorsch,  150  Fed. 
Rep.  710,  80  C.  C.  A.  376,  17  Am. 
B.  R.  723;  In  re  McCann  Bros.,  171 
Fed.  Rep.  266,  22  Am.  B.  R.  557. 
See  In  re  Nathanson,  155  Fed.  Rep. 
645,  19  Am.  B.  R.  56. 

A  specification  of  objection  to  the 
discharge  of  the  bankrupt  is  suffi- 
cient which  alleges  that  the  bank- 
rupt verified  his  schedule  and 
omitted  certain  stock  and  know- 
ingly and  with  fraudulent  intent 
made  a  false  oath  in  verifying  his 
schedule,  and  the  fact  that  the  ob- 
jection contains  immaterial  matter 
besides  does  not  make  it  insuffi- 
cient. Remmers  v.  Merchants-Lac- 
lede  National  Bank  of  St.  Louis 
(C.  C.  A.  8th  Cir.),  173  Fed.  Rep. 
484,  97  C.  C.  A.  490,  23  Am.  B. 
R.  78.  A  statement  that  the  testi- 
mony of  the  bankrupt  is  incon- 
sistent and  contradictory  is  not  only 
consonant  with  the  innocence  of 
the  bankrupt,  but  is  characteristic 
of  most  testimony  of  any  length 
whatever.  In  re  McCarthy,  170 
Fed.   Rep.  859,  22  Am.  B.  R.  499. 
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When  it  is  alleged  that  the  bankrupt  has  obtained  prop- 
erty on  credit  from  any  person  upon  a  materially  false  state- 
ment in  writing  made  to  such  person  for  the  purpose  of 
obtaining  such  property  on  credit,  not  only  must  the  false  rep-' 
resentation  be  set  out,  but  the  name  of  the  person  so  alleged 
to  have  been  defrauded  must  be  given. '^^ 

The  specification  must  be  signed  by  the  party  in  interest 
who  is  opposing  the  discharge.''^  It  must  be  verified  by 
affidavit  of  the  party  in  interest,''®  or  his  agent  or  attorney 
who  has  knowledge  of  the  facts  stated  in  the  petition.''^ 

Where  the  verification  is  by  attorney  it  should  explain  why 
the- oath  was  not  made  by  the  creditor  himself.®^  An  affidavit 
on  information  and  belief  has  been  held  sufficient.*^  But  it  is 
better  to  have  the  affidavit  positive  in  its  terms.®^  If  no 
exception  is  taken  to  a  defect,  it  will  be  considered  waived.®* 


'^Godshalk  v.  Sterling  (C.  C.  A. 
3d  Cir.),  129  Fed.  Rep.  S80,  12  Am. 
B.  R.  302. 

"  Official  Form  No.  58;  see  Form 
No.  1S7,  post;  In  re  Glass,  119 
Fed.  Rep.  509,  520,  9  Am.  B.  R. 
391,  405. 

"/»  re  Brown  (C.  C.  A.  5th 
Cir.),  112  Fed.  Rep.  49,  7  Am.  B. 
R.  252;  In  re  Glass,  119  Fed.  Rep. 
S09,  9  Am.  B.  R.  391;  In  re 
Baerncopf,  117  Fed.  Rep.  975,  9 
Am.  B.  R.  133;  In  re  Meurer,  144. 
Fed.  Rep.  445,  15  Am.  "B.  R.  823; 
In  re  Gift,  130  Fed.  Rep.  230,  12 
Am.  B.  R.  244. 

But  see  In  re  Jamieson,  120  Fed. 
Rep.  697,  9  Am.  B.  R.  681;  see 
In  re  Nathanson,  155  Fed.  Rep.  645, 
19  Am.  B.  R.  56. 

'9  In  re  Peck,  120  Fed.  Rep.  972, 
9  Am.  B.  R.  747 ;  In  re  Milgrau'm  & 
Ost,  129  Fed.  Rep.  827,  12  Am.  B. 
R.  306. 


But  see  In  re  Glass.  119  Fed. 
Rep.  520,  9  Am.  B.  R.  391. 

Specifications  of  objections  to  a 
baiikrupt's  discharge  filed  by  a  num- 
ber of  creditors  but  signed  and  .veri- 
fied by  an  agenf  of  one  of  them 
may  be  amended  so  as  to  permit 
another  creditor  to  sign  and  verify 
them.  Re  Hanna  (C.  C.  A.  2d 
Cir.),  168  Fed.  Rep.  238,  93  C.  C. 
A.  452,  21  Am.  B.  R.  843. 

"/;i  re  Randall,  1S9  Fed.  Rep. 
298,  20  Am.  B.  R.  305. 

82  In  re  MHgraum  &  Ost,  129  Fed. 
Rep.  827,   12  Am.  B.  R.  306. 

83  7,1  re  Glass,  119  Fed.  Rep.  520, 
9  Am.  B.  R.  391;  In  re  Peck,  120 
Fed.  Rep.  972,  9  Am.  B.  R.  747; 
In  re  Brown  (C.  C.  A.  Sth  Cir.), 
112  Fed.  Rep.  49,  7  Am.  B.  R.  252. 

8*  In  re  Robinson,  123  Fed.  Rep. 
844,  ip  'Am.  B.  R.  477 ;  Godshalk  v. 
Sterling  (C.  C.  A.  3d  Cir.),  129 
Fed.  Rep.  580,  12  Am.  B.  R.  302. 
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§  719.    Amendment  of  specifications. 

If  the  specifications  are  defective  either  in  form  or  in  sub- 
stance they  may  be  amended  by  leave  of  the  court,^® 
even  after  the  expiration  of  the  ten  days  allowed  for 
filing.^''  Application  to  amehd  should  be  made  to  the 
judge.^^ 

Whether  or  not  this  leave  shall  be  granted  is  within  the 
discretion  of  the  court  and  the  question  of  whether  or  not 
this  discretion  was  abused  is  one  on  which  the  circuit  court 
of  appeals  can  exercise  its  power  of  revision  under  Section 
24&.*^  Before  the  hearing  the  court  should  be  very  liberal 
in  granting  leave  to  amend  specifications,®"  but  after  issue 
joined  and  the  case  is  argued  amendment  will  not  be  al- 
lowed.®'- In  one  case  amendment  was  allowed  after  the 
evidence  was  in  where  it  would  not  present  any  new  issue.  ®^ 
In  amending  specifications  the  objectors  will  not  be  per- 
mitted to  change  the  substantial  nature  of  their  objections 
after  the  time  allowed  for  filing  objections.®^     The  specifica- 

«^In  re  Peck,  120  Fed.  Rep.  972,  C.  A.  3d  Cir.),  117  Fed.  Rep.  130, 

9  Am.  B.  R.  747;  In  re  Parish,  122  8  Am.   B.   R.'  720;   In  re  Morgan, 

Fed.  Rep.  SS3,   10  Am.  B.  R.  548;  101  Fed.  Rep.  982,  4  Am.  B.  R.  402; 

In  re  Gift,   130  Fed.   Rep.  230,   12  In  re  Kaiser,  99  Fed.  Rep.  689,  3 

Am.  B.  R.  244;  In  re  Knaszak,  151  Am.  B.  R.  767;  In  re  Price,  96  Fed. 

Fed.  Rep.  503,  18  Am.  B.,  R.   187;  Rep.  611,  2  Am.  B.  R.  674;  In  re 

In  re  Wittenberg,  160  Fed.  991,  20  Hirsch,   96   Fed. .  Rep.   468,   471,   2 

Am.    B.    R.    398    (vague    specifica-  Am.  B.  R.  715,  718;  In  re  Hixon, 

tions).  93  Fed.  Rep.  440,  1  Am.  B.  R.  610; 

A  defect  in  verifyitig  a  speciiica-  In  re  Holman,  92  Fed.  Rep.  512,  1 

tion  may  be  cured  by  amendment.  Am.  B.  R.  600. 

In  re  Meurer,   144  Fed.  Rep.  445,  '     Amendment  was  not  allowed  in 

IS  Am.  B.  R.823  (within  five  days).  In  re  Mudd,  105  Fed.  Rep.  348,  5 

87 /«   re   Nathanson,    18   Am.    B.  Am.   B.   R.   242;   In  re   Peck,    120 

R.  252.                     ,  Fed.  Rep.  972,  9  Am.  B.  R.  747. 

88  In  re  Kaiser,  99  Fed.  Rep.  689,  "^  In  re  Smith,  16  Fed.  Rep.  465, 

3  Am.  B.  R.  767.  467;  In  re  Graves,  24  Fed.  Rep.  550. 

89 /»  re  Carley  (C.  C.  A.  3d  Cir.),  ^' In  re  Pierce,  103  Fed.  Rep.  64, 

117   Fed.   Rep.    130,  8    Am.    B.    R.  4  Am.  B.  R.  554. 

720;   In  re   Brown    (C.    C.  A.   5th  ^^In  re  Gift,  130  Fed.  Rep.  230, 

Cir.),  112  Fed.  Rep.  49,  12  Am.  B.  12  Am.  B.  R.  244;  In  re  Hendrick, 

R.  252.  138  Fed.   Rep.   473,   14  Am.   B.  R. 

^°In  re  Glass,  119  Fed.  Rep.  509,  795;  In  re  Peck,  120  Fed.  Rep.  972, 

9  Am.  B.  R.  391;  In  re  Carley  (C.  9   Am.   B.   R.   747;    In  re   Mercur 
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tion  as  amended  should  only  amount  to  an  enlargement  of  the 
original,  and  amendment  may  be  denied  where  only  the 
words  of  the  bankruptcy  act  are  used  jn  the  original  specifica- 
tions.^* 

§  720.    When  and  where  specifications  filed. 

Where  an  opposing  creditor  or  other  party  in  interest  has 
entered  his  appearance  in  opposition  to  a  discharge  upon  the 
day  when  creditors  are  required  to  show  cause,  he  must  file  a 
specification  in  writing  of  the  grounds  of  his  opposition 
within  ten  days  thereafter,  unless  the  time  shall  be  enlarged 
by  special  order  of  the  judge.^^  If  the  specification  is  not  filed 
within  the  prescribed  time  it  can  not  be  considered.*''  Where 
a  creditor  has  duly  entered  his  appearance,  and  through  inad- 
vertence fails  to  file  a  specification  within  the  prescribed  time, 
he  may,  on  showing  proper  cause,,  be  allowed  to  file  it  nunc 
pro  tunc.^^  Where  the  specification  is  not  filed  within  the 
time, -and  the  time  for  filing  it  is  not  extended,  the  cause  pro- 
gresses as  though  there  were  no  opposition.®*  Specifications 
should  be  filed  with  the  clerk  and  not  with  the  referee  or 
judge."" 

§  721.    Pleading  to  a  specification. 

Although  a  petition  for  a  discharge  is  filed  and  the  opposi- 
tion to  it  is  made  in  the  bankruptcy  proceedings,  the  specifica- 
tion of  grounds  in  opposition  to  the  discharge  is  in  the 
nature  of  a  new  suit.    It  calls  for  pleas,  proofs  and  a  hearing 

(C.  C.  A.  3d  Cir.),  122  Fed.  Rep.  ier,  108  Fed.  Rep.  199,  6  Am.  B.  R. 

384,    10   Am.   B.   R.    SOS,   afifirming  203;  In  re.  McVey,  No.  8932  Fed. 

116  Fed.  Rep.  6SS,  8  Am.  B.  R.  27S.  Cas.,  2  N.  B.  R.  257. 

«*/»  re  Bromley,  1S2  Fed.  493,  18  ^^  In  re  Grefe,  No.  S794  Fed.  Cas., 

Am.  B.  R.  227.  2  N.  B.  R.  329. 

S5  General  Ord.  32.  The  extension  »"  In  re   McVey,   No.   8932   Fed. 

can -be  made  after  the  expiration  of  Cas.,  2  N.  B.  R.  257;  Creditors  v. 

the  ten  days'  period.     In  re  Levin  Williams,  No.  3379  Fed.  Cas.,  4  N. 

(C.  C.  A.  1st  Cir.),  176  Fed.  Rep.  B.  R.  579. 

177,  99  C.  C.  A.  531,  23  Am.   B.  ""Watson  v.  McDuflf  (C.  C.  A. 

R.  845.  5th  Cir.),  101  Fed.  Rep.  241,  4  Am. 

"/m  re  Albrecht,   104  Fed.  Rep.  B.   R.   410;   In  re  Sykes,   106  Fed. 

974,  5.  Am.  B.  R.  223 ;  In  re  Cloth-  Rep.  669,  6  Am.  B.  R.  264. 
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or  trial.  ^  If,  however,  the  bankrupt  does  not  plead  to  the 
specifications  the  bankrupt  will  not  be  denied  a  discharge 
without  proof  by  the  opposing  creditor.^ 

Where  the  allegations  of  the  specification  are  vague  and 
general  he  may  move  to  have  them  stricken  out,*  or  he  may 
rely  upon  this  defense  at  the  time  of  the  hearing,  for  the 
court  will  disregard  vague  and  general  allegations.*  If  the 
allegations  are  insufficient  in  law  he  may  file  exceptions  to 
them  analogous  to  those  allowed  in  equity,^  or  he  may 
demur." 

All  objections  to  specifications  for  formal  defects  must 
be  raised  before  the  issue  is  tried  or  the  defect  is  waived,^ 
but  where  the  specifications  state  nothing  which  by  any  con- 


'  B.  A.  1898,  Sec.  14;  In  re  Hen- 
drick,  138  Fed.  Rep.  473,  14  Am.  B. 
R.  795. 

In  In  re  Prager  &  Son,  134  Fed. 
Rep.  1006,  13  Am.  B.  R.  527,  the 
court  says:  "The  opposition  to  the 
discharge  is  always  in  the  nature 
•  of  a  new  suit.  It  requires  proofs 
of  the  grounds  set  out  in  the  speci- 
fications in  opposition  to  the  dis- 
charge.'' 

2/«  r?  Crist,  116  Fed.  Rep.  1007, 
9  Am.  B.  R.  1;  In  re  Logan,  102 
Fed.  Rep.  876',  4  Am.  B.  R.  525; 
In  re  Hendrick,  138  Fed.  Rep.  473, 
14  Am.  B.  R.  795. 

3  In  re  Waggoner,  No.  17037  Fed. 
Cas.,  1  Ben.  532;  In  re  Crist,  116 
Fed.  Rep.  1007,  9  Am.  B.  R.  1. 

*7n  re  Peck,  120  Fed.  Rep.  972, 
9  Am.,  B.  R.  747;  In  re  Goodalej 
109  Fed.  Rep.  783,  6  Am.  B.  R.  493; 
In  re  Steed,  107  Fed.  Rep.  682,  6 
Am.  B.  R.  73;  In  re  Parish,  122 
Fed.  Rep.  553,  10  Am.  B.  R.  548; 
In  re  Hendrick,  138  Fed.  Rep.  473, 
14  Am.  B.  R.  795;  In  re  Crist,  116 
Fed.  Rep.  1007,  9  Am.  B.  R.  1 ;  In 
re  Rathbone,  No.  11580  Fed.  Cas., 
2  Ben.  138;  In  re  Hansen,  No.  6039 


Fed.  Cas.,  2  N.  B.  R.  211;  In  re 
Dreyer,  No.  4082  Fed.  Cas.,  2  N.  B. 
R.  212;  In  re  Son,  No.  13174  Fed. 
Cas.,  2  Ben.  153;  In  re  Tyrrel,  No.. 
14314  Fed.  Cas,,' 2  N.  B.  R.  2D0;  In 
re  McCarthy,  170  Fed.  Rep.  859,  22 
Am.  B.  R.  499. 

» In  re  Rosenfield,  No.  12057  Fed: 
Cas.,  2  N.  B.  R.  116;  In  re  Baern- 
copf,  117  Fed.  Rep.  975,  9  Am.  B. 
R.  133;  In  re  Robinson,  123  Fed. 
Rep.  844,  10  Am.  B.  R.  477. 

«/»  re.  Crist,  116  Fed.  Rep.  1007, 
9  Am.  B.  R.  1;  In  re  Levey,  f33 
Fed.  Rep..  572,  13  Am.  B.  R.  312; 
In  re  Burk,  No.  2156  Fed.  Cas., 
Deady,  425 ;  In  re  McVey,  No.  8932 
Fed.  Cas.,  2  N.  B.  R.  257;  In  re  Ad- 
ams, 171  Fed.  Rep.  599,  22  Am.  B. 
R.  613. 

■^  In  re  Baldwin,  119  Fed.  Rep. 
796,  9  Am.  B.  R.  591 ;  In  re  Baern- 
copf,  117  Fed.  Rep.  975,  9  Am.  B. 
R.  133;  In  re  Robinson,  123  Fed. 
Rep.  844,  10  Am.  B.  R.  477;  In  re 
Scott,  126  Fed.  Rep.  981,  11  Am. 
B.  R.  327.  In  the  northern  district 
of  New  York  this  should  be  done 
by  motion.  In  re  Baldwin,  supra. 
See  In  re  McCarthy,  170  Fed.  Rep. 


DISCHARGE.  '    1309 

struction    whatever   comes    within   the   statute   a   failure   to , 
except  or  otherwise  plead   is  not  a  waiver  of  the  defect.^ 
Where  the  bankrupt  desires  to  make  a  general  defense,  as 
by  confession  and  avoidance,  or  otherwise,  he  may  do  so  by 
answer. 

When  a  bankrupt  has  been  allowed  .to  file  his  petition  for 
discharge  more  than  a  year  after  adjudication,  insufficient 
grounds  for  the  delay  should  be  seasonably  set  up  by  motion 
to  vacate.® 

§  722.    Want  of  jurisdiction  a  ground  for  opposing  discharge. 

Another  ground  for  contesting  a  discharge,  recognized  by 
the  courts,  is  that  the  court  has  never  acquired  jurisdiction 
of  the  proceedings,  although  it  may  have  made  many  orders 
therein. 

A  court  will  not  acquire  jurisdiction  where  at  the  time  of 
filing  the  petition  the  bankrupt  had  not  resided  or  had  a  domi- 
cile or  a  place  of  business  within  the  district  for  the  length  of 
time  prescribed  by  the  statute,  or  where  any  jurisdictional 
requirement  is  wanting.  This  objection  can  not  be  raised  upon 
an  application  for  a  discharge  when  the  record  on  its  face  shows 
jurisdiction.^"  The  truth  of  jurisdictional  averments  in  the 
petition  must  be  contested  at  the  time  of  the  adjudication  or 
jurisdiction  will  be  conclusively  presiimed  and  a  discharge 
granted. 

§  723.    Statutory  grounds. 

As  the  proceedings-  in  bankruptcy  are  strictly  statutory,  a 
discharge  can  be  refused  only  upon  a  ground  specifically  set 
forth  in  the  statute,-^'-  except  the  want  of  jurisdiction  of  the 
court  to  entertain  the  proceedings. 

859,  22  Am.  B.  R.  499.     See  In  re  "» In  re  Mason,  99  Fed.  Rep.  2S6, 

Brockman,    168   Fed.   Rep.    101,   21  3  Am.  B.  R.  599;  In  re  Clisdell,  101 

Am.  B.  R.  251.  Fed.  Rep.  246,  4  Am.  B.  R.  95;  In 

''In  re  McCarthy,   170  Fed.  Rep.  re   Goodale,    109  Fed.   Rep.   783,   6 

859,  22  Am.  B.  R.  499;  In  re  Servis,  Am.  B.  R.  493. 
140Fed.  Rep.  222;  15  Am.  B.  R.  271.  "  B.    A.    1898,    Sec.    14&,-   In   re 

^In  re  Haynes  &  Sons,  122  Fed.  Blalock,  118  Fed.  Rep.  679,  9  Am. 

Rep.  560,  10  Am.  B.  R.  13.  B.  R.  266;  In  re  McCarty,  111  -Fed. 
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A  discharge  will  not  be  refused  merely  because  the  name 
of  the  bankrupt  is  misspelled  in  the  advertisement  of  the 
first  meeting  of  his  creditors/^  or  on  account  of  mere  dissi- 
pation of  waste  of  assets.^* 

§  724.    History  of  statutory  grounds. 

Under  the  act  of  1867  the  cases  in  which  no  discharge- 
could  be  granted  were  collated  in  ten  separate  paragraphs.^* 
The  bill,  which  afterwards  became  the  present  bankrupt  act, 
contained  nine  distinct  classes  of  cases  in  which  no  discharge 
could  be  granted.^^  These  grounds  remained  in  the  bill 
until   its  final   revision  by   the   conference   committee.      The 


Rep.  151,  7  Am.  B.  R.  40;  In  re 
Howden,  111  Fed.  Rep.  723,  7  Am. 
B.  R.  191 ;  In  re  Marshall  ,  Paper 
Co.  (C.  C.  A.  1st  Cir.),  102  Fed. 
Rep.  872,  4  Am.  B.  R.  468;  In  re 
Peacock,  101  Fed.  Rep.  560,  4  Am. 
B.  R.  136;  In  re  Parish,  122  Fed. 
Rep.  553,  10  Am.  B.  R.  548;  /»  re 
Schenck,  116  Fed.  Rep.  554,  8  Am. 
B.  R.  727;  In  re  Walther,  95  Fed. 
Rep.  941,  2  Am.  B.  R.  702;  and  In 
re  Fleishman,  120  Fed.  Rep.  960,  9 
Am.  B.  R.  557,  seem  to  deny  a  dis- 
charge where  the  statute  does  not 
authorize  it;  In  re  Griffin  Bros.,  154 
Fed.  Rep.  557,  19  Am.  B.  R.  78. 

12 /»  re  Elkind  (C.  C.  A.  2d  Cir.), 
175  Fed.  Rep.  64,  23  Am.  B.  R.  166. 

13  It  is  no  ground  for  refusing  a 
discharge  that  eleven  months  before 
the  filing  of  his  petition  in  bank- 
ruptcy the  bankrupt  made  a  gen- 
eral assignment  to  his  creditors  of 
what  he  then  thought  was  sufficient 
to  pay  off  his  debts,  saving  $1,000 
inherited  from  his  father's  estate, 
and  started  on  several  months' 
travel  and  dissipation,  completely 
ignoring  his  business.  In  re  Boner, 
169  Fed.  Rep.  727,  22  Am.  B.  R. 
151. 

"R.  S.  Sec.  5110. 


!■=  The  bill  provided  that  the  bank- 
rupt should  be  discharged  "unless- 
he  has  ( 1 )  been  convicted  of  having 
committed  an  offense  punishable  by 
imprisonment  as  herein  provided; 
(2)  given  a  preference  as  herein  de- 
fined, and  within  six  months  prior 
to  the  filing  of  the  petition  against 
him,  which  has  not  been  surren- 
dered to  the  trustee;  (3)  obtained 
property  upon  credit  which-  has  not 
been  paid  for  or  stored  at  the  time 
the  petition  is  filed  against  him  up- 
on a  materially  false  statement  irt 
writing  made  by  him  to  any  person 
for  the  purpose  of  obtaining  credit 
or  of  being  communicated  to  the 
trade  or  to  the  person  from  whom 
he  obtained  such  property  on  cred- 
it; (4)  made  a  transfer  of  any  of 
his  property  which  any  creditor 
who  has  proved  his  claim  in  the 
proceedings  might,  at  the  time  of 
the  filing  of  the  petition,  have  im- 
peached as  fraudulent  if  he  had 
then  been  a  judgment  creditor,  un- 
less such  property  shall  have  been 
surrendered  to  the  trustee;  or  (5) 
with  fraudulent  intent  and  in  con- 
templation of  bankruptcy,  destroy- 
ed or  neglected  to  keep  books  of 
account  or  records  -from  which  his 
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bill  was  materially  changed  by  the  conference  committee  in 
this  respect. "^^    Many  of  the  grounds  were  stricken  out. 

Before,  the  amendment  of  February  5,  1903,  there  were' 
two  general  grounds  only  for  contesting  the  discharge  of  a 
bankrupt  in  the  present  statute.  They  were  that  the  bank- 
rupt bias  (1)  committed  an  offense  punishable  by  imprison- 
ment as  herein  provided;  or  (2)  with  fraudulent  intent  to 
conceal  his  true  financial  condition,  and  in  contemplation  of 
bankruptcy,  destroyed,  concealed  or  failed  to  keep  books  of 
account  or  records  from  which  his  true  condition  might  be 
ascertained.^'' 

The  statute  as  it  existed  prior  to  February  5,  1903,  ap- 
plies to  all  cases  in  which  the  proceedings  were  begun  before 
that  time.  By  that  amendment  the  second  ground  was 
changed  to  read'  "with  intent  to  conceal  his  financial  con- 
dition, destroyed,  concealed,  or  failed  to  keep  books  of  ac- 
count or  records  from  which  such  condition  might  be  ascer- 
tained,"'and  the  following  grounds  were  added  :^*  obtained 
'property  on  credit  from  any  person  upon  a  materially  false 
statement  in  writing  made  to  such  person  for  the  purpose  of 
obtaining  such  property  on  credit;  ^^  or,  at  any  time  sub- 
true  condition  might  be  ascer-  ruptcy;  or  (8)  transferred  any 
tained;  or  (6)  made  a  substantially  property  otherwise  than  in  the  or- 
false  valuation,  as  a  bankrupt,  of  dinary  course  of  his  business,  in 
any  of  the  property  of  his  estate  contemplation  of  bankruptcy;  or 
in  his  schedule  of  property,  or  in-  (9)  in  case  of  ^ny  person  having, 
tentionally  omitted  therefrom  any  to  his  knowledge,  after  he  has  be- 
of  the  property  of  his  estate,  or  come  a  bankrupt,  proved  a  false 
from  the  list  of  his  creditors  any  claim  against  his  estate,  failed  to 
person  to  whom  he  is  indebted  in  disclose  that  fact,  within  one  month 
a  substantial  amount,  or  included  after  coming  to  a  knowledge  there- 
therein  any  person  to  whom  he  is  of,  to  his  trustee." 
not    indebted,    or    included    therein  i^  31  Cong.  Rec.  720S. 

a  creditor  for  an  amount  substan-  i'  B.  A.  1898,  Sec.  14b.    See  Sees, 

tially  more  than  the  true  indebted-      725  to  728,  post. 
ness,  or   (7)    secreted  or  conveyed  i*  32  Stat,  at  L^  797. 

any   of   his   property   to    avoid   its  ^^  See  Sec.  730,  post;  In  re  Ives, 

being  administered  in  bankruptcy.  No.  711S  Fed.  Cas.,  5  Dill.  146;  In 
or  any  document  relating  to  his  re  Goodale,  109  Fed.  Rep.  783,  6 
property  in  contemplation  of  bank-      Am.  B.  R.  493;  In  re  Clisdell,  101 
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sequent  to  the  first  day  of  the  four  months  immediately  pre- 
ceding the  filing  of  the  petition  transferred,  removed,  de- 
stroyed, or  concealed,  or  permitted  to  be  removed,  destroyed, 
or  concealed  any  of  his  property  with  intent  to  hinder,  delay, 
or  defraud  Ijis  creditors ;  ^^  or,  in  voluntary  proceedings  been 
granted  a  discharge  in  bankruptcy  within  six  years ;  ^^  or  in 
the  course  of  the^  proceedings  in  bankruptcy  refused  to  obey 
any  lawful  order  of  or  to  answer  any  material  question 
approved  by  the  court.  ^^ 

§  725.     Bankrupt  is  guilty  of  an  offense. 

The  court  will  refuse  the  application  for  a  discharge  when 
the  bankrupt  has  committed  an  ofifense  under,  the  statute  pun- 
ishable by  imprisonment,^^  but  not  on  account  of  larceny  com- 
mitted before  the  petition  was  iiled.^* 

Ofifenses  under  the  act  are :  When  a  person  has  knowingly 
and  fraudulently,  Urst,  concealed,  while  a  bankrupt,  from  his 
trustee  any  of  the  property  belonging  to  his  estate  in  bank- 
ruptcy; or,  second,  made  a  false  oath  or  account  in,  or  in 
relation  to,  any  proceeding  in  bankruptcy;  or,  third,  pre- 
sented under  oath  any  false  claim  for  proof  against  the  estate 
of  a  bankrupt,  or  used  any  such  claim  in  composition,  per- 
sonally or  by  agent,  proxy,  or  attorney,  or  as  agent,  proxy, 
or  attorney;  or,  fourth,  received  any  material  amount  of 
property  from  a  bankrupt  after  the  filing  of  the  petition, 
with  intent  to  defeat  the  act;  or,  iifth,  extorted  or  attempted 
to  extort  any  money  or  property  from  any  person  as  a  con- 
sideration for  acting  or  forbearing  to  "act  in  bankruptcy  pro- 
ceedings.^^   , 

What  acts  are  necessary  to  constitute  each  of  these  offenses 
is  considered  elsewhere  and  need  not  be  repeated  here.^^ 

Fed.  Rep.  246,  4  Am.  B.  R.  95;  In         23  B.  A.  1898,  Sec.  146  (1). 

re  Mason,  99  Fed.  Rep.  2S6,  3  Am.  2*  In  re  Wolf,  159  Fed.  Rep.  299, 

B.  R.  599.  20  Am.  B.  R.  304. 

20  See  Sec'  731,  post.  25  g    a.  1898,  Sec.  29&.    See  also 

21  See  Sec.  732,  post.  Offens'es,  Chap.  XXXIII,  ante. 

22  See  Sec.  733,  post.  ^  26  gees.  650  to  657,  ante. 
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A  willful  perjury  of  the  bankrupt  in  his  examination  in  the 
proceedings  for  his  discharge  is  no  ground  for  depriving  him 
of  the  discharge  itself,  and  in  such  a  case  the  bankrupt  may 
be  punished  for  contempt  by  a  term  in  jail  conditioned  on  his 
setting  up  his  discharge  as  a  bar  to  the  creditor's  claim.^''^ 

It  is  not  necessary  that  a  bankrupt  shall  have  been  con- 
victed of  the  offense  as  a  foundation  for  refusing  the  dis- 
charge. If  he  has  been  guilty  of  an  offense  he  can  not  be 
discharged,  although  from  difficulties  in  proof,  placed  in  the 
way  by  statute,  he  can  not  be  convicted  of  the  offense  in  a 
criminal  prosecution,^^  although  where  the  vahdity  of  a  trans- 
action alleged  to  be  a  fraudulent  concealment  is  in  litigation 
no  discharge  will  be  granted  until  its  validity  has  been  de- 
cided.^' 

The  proceeding  for  a  discharge  is  not  a  criminal  proceed- 
ing.^" The  burden  of  proof  is  on  the  objecting  creditor  to 
establish  by  clear  and  convincing  evidence  that  the  bankrupt 
has  committed  the  offense  under  the  act  in  order  to  defeat  his 
discharge.^^  While  the  objecting  party  has  the  burden  of  the 
proof,  he  is  not  required  to  prove  the  commission  of  the 
offense  alleged  beyond  a  reasonable  doubt,  a  fair  preponder- 
ance of  evidence  is  sufficient.  ^^ 

27 /«  re  Kretsch,    172   Fed.   Rep.  885,  14  Am.  B.  R.  290;  In  re  Gay- 

523,  22  Am.  B.  R.  284.  lord  -(C.   C.  A.  2d  Cir.),  112  Fed. 

28 /»   re   Gaylord    (C.    C    A.   2d  Rep.   668,   7  Am.   B.   R.    1;   In  re 

Cir.),  112  Fed.  Rep.  668,  7  Am.  B.  Dauchy,  122  Fed.  Rep.  688,  10  Am. 

R.  i;  7tj  re  Dow's  Estate,  105  Fed.  B.  R.  527;  In  re  Howden,  111  Fed. 

Rep.  889,'  S  Am.  B.  R.  ,400 ;  In  re  Rep.  723,  7  Am.   B.  R.   191 ;  In  re 

Goodale,  109  Fed.  Rep.  783,  6  Am.  Jacobs,  144  Fed.  Rep.  868,  16  Am. 

B.  R.  493;  In  re  Leslie,   119  Fed.  B.' R.  482;  In  re  Kolster,  17  Am.  B. 

Rep.  406,  9  Am.  B.  R.  561 ;  contra,  R.  52 ;  In  re  Herman  Boasberg,   1 

In  re  Marx,   102  Fed.  Rep.  676,  4  Am.   B.   R.   353;  In  re  George   F. 

Am.  B.  R.  521.  Schreck,  1  Am.  B.  R.  366. 

29,/'»  re  Clansky,   163   Fed.   Rep.  s^/m   re   Gaylord    (C.    C.    A.   2d 

428,  20  Am~.  B-  R.  780.  Cir.),  112  Fed.  Rep.  668,  7  Am.  B. 

»»/m   re   Gaylord    (C.    C.    A.   2d  R.   1;   In  re  Leslie,   119  Fed.  Rep. 

Cir.),    112   Fed.   Rep.    668,    7   Am.  406,  9  Am.  B.  R.  561;  In  re  Dauchy, 

B.   R.   1;   In  re  Dauchy,   122   Fed.  122  Fed.  Rep.   688,   10  Am.   B.   R. 

Rep.  688,  10  Am.  B.  R.  527.  527;  In  re  Hamilton,  133  Fed.  Rep. 

"/m   re   Keefer,    135   Fed.   Rep.  823,  13  Am.  B.  R.  333;  In  re  How- 
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§  726.    Defeating  bankruptcy  act — Collusion.3s 

A  discharge  will  .be  refused  where  the  bankrupt  purchases 
the  claim  of  a  creditor  to  secure  a  withdrawal  of  his  objec- 
tions to  the  discharge,**  although  it  may  not  necessarily  be 
wrongful  to  buy  off  a  creditor  where  there  is  no  claim  that  the 
creditor  received  money  directly  from  the  bankrupt.^® 

§  727.    Destroyed,  concealed  or  failed  to  keep  books. 

The  bankrupt  should  not  be  granted  a  discharge  in  pro- 
ceedings begun  since  February  5,  1903,  when  he  has,  with 
intent  to  conceal  his  financial  condition,  destroyed,  'concealed, 
or  failed  to  keep  books  of  account  or  records  from  which 
such  condition  might  be  ascertained.*^ 

In  order  to  prevent  a  discharge  under  this  provision  two 
things  must  concur.  First,  the  bankrupt  must  have  de- 
stroyedj  concealed,  or  failed  to  have  kept  books  of  account 
or  records  from  which  his  financial  condition  might  be  ascer- 
tained. Second,  he  must  have  done  this  with  intent  to  con- 
ceal his  financial  condition. 

The  original  bankrupt  act  contained  the  word  "fraudulent" 
before  intent  and  also  a  third  element,  namely,  that  he  must 
have'  destroyed  or  concealed  or  failed  to  keep  books  of  ac- 


den,   111   Fed.  Rep.  723,   7  Am.  B.  prompted    by    an    honest    purpose. 

R.    191 ;   In  re  Delraour,   161    Fed.  Remmers      v.      Merchants-Laclede 

Rep.  589,  20  Am.  B.  R.  405.     See  Nat.  Bank  of  St.  Louis   (C.  G.  A. 

In  re   Countryman,   119  Fed.   Rep.  8th    Cir.),    173    Fed.    Rep.    484,   97 

637,  9  Am.  B.  R.  572,  must  be  clear  C.    C.   A.   490,   23   Am.    B.   R.   78. 

proof.  33  Agreement    to    stifle    prosecu- 

The    contention    that    proof    of  tioii,  see  Sec.  656. 

false   oath    to    oppose   a   discharge  3*/«  re  Steindler  &  Hahn,  S  Am. 

in  bankruptcy  must  be  of  that  high  B.  R.  63  (referee)  ;  In  re  Luftig,  162 

degree  required  to  support  a  con-  Fed.  Rep.  322,  15  Am.  B.  R.  77Z. 

viction  against  him  on  a  charge  of  *"  In  re  Luftig,  162  Fed.  Rep.  322, 

perjury,  is  not  sustained,  but  it  is  IS  Am.   B.  R.  773. 

necessary  to   offer   such  clear   and  '^  B.  A.  1898,  Sec.  146,  clause  2, 

convincing  proofs  as  will  overiSjme  as   amended   February   S,    1903,   32 

the  presumption  that  men  are  hon-  Stat,  at  L.  797. 
est,     and     that     their     acts     were 
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count  in  contemplation  of  bankruptcy. ^'^  The  words  "in 
contemplation  of  bankruptcy"  did  not  mean  "in  contempla- 
tion of  insolvency" — or  a  simple  inability  to  pay  as  debts 
should  become  due  and  payable — ^but  meant  that  the  debtor 
must  contemplate  the  commission  of  what  was  declared  by 
the  act  to  be  an  act  of  bankruptcy,  or  must  have  contem- 
plated an  application  by  himself  to  be  declared  a  bankrupt.^^ 
A  failure  to  keep  the  books  before  the  passage  of  the 
bankruptcy  act  is  no,  bar  to  the  discharge.^® 

§  728.    What  is  failure  to  keep  books. 

It  is  essential  to  prevent  a  discharge  that  the  bankrupt  has 
destroyed,  concealed  or  failed  to  have  kept  books  of  account 
or  records  from  which  his  financial  condition  might  be  ascer- 
tained. *° 

The  absence  of  books  of  account  and  records  must  be  due 
to  the  acts  of  the  bankrupt.  He  will  not  be  required  to  abide 
the  consequences  of  the  acts  of  other  persons,  if  innocent 
himself.  The  mere  fact  that  such  books  do  not  come  into 
the  possession  of  the  trustee  is  not  sufKcient  to  prevent  a 
discharge,*^  unless  the  banjkrupt  is  chargeable  for  their  dis- 
appearance.*^ 

"  B.  A.  1898,  Sec.  I4b.  Van  Ingen  sr  b.  A.  1898,  Sec.  146;  Van  Ingen 

V.  Schophofen   (C.  C.  A.  8th  Cir.),  90,  2  Am.  B.  R.  165,  though  fraud- 

129  Fed.  Rep.   352,   12  Am.   B.   R.  ulent      intent     appeared;      In      re 

24;  In  re  Idzall,  96  Fed.  Rep.  314,  Matthew  McNamara,  2  Am.  B.  R. 

2  Am.  B.  R.  741 ;  In  re  Carmichae'l,  566 ;  In  re  Shertzer,   3  Am.  B.  R. 

96  Fed.  Rep.  594,  2  Am.  B.  R.  815;  699;  In  re  Lieber,  3  Am.  B.  R.  217. 

In  re  ftlalock,   118  Fed.  Rep.  679,  *o  B.  A.  1898,  Sec.  14&,  as  amend- 

9  Am.  B.  R.  266;  In  re  Spear,  103  ed  Feb.  S,  1903,  32  Stat,  at  L.  797. 

Fed.  Rep.  779,  4  Am.  B.  R.  617;  In  ^^ In  re  Fades  (C.  C.  A.  7th  Cir.), 

re  Brice,  102  Fed.  Rep.  114,  4  Am.  143  Fed.  Rep.  293,  16  Am.  B.  R.  30. 

B.  R.  355.  *2AbIowich  v.   Stursberg    (C.   C. 

S8  Buckingham     v.     McLean,     13  A.  2d  Cir.),   105  Fed.  Rep.   751,   5 

How.    168,    14   L.    Ed.   91;    In    re  Am.  B..  R.  403,  affirming  3  Am.  B. 

Marx,  102  Fed.  Rep.  676,  4  Am.  B.  R.  586 ;  In  re  Mendelsohn,  102  Fed. 

R.  521;  /»  re  Kenyon,  112  Fed.  Rep.  Rep.  119,  4  An?.  B.  R.  103;  In  re 

658,  7  Am.  B.  R.  527;  Van  Ingen  Morgan,  101  Fed.  Rep.  982,  4  Am. 

V.  Schophofen   (C.  C.  A.  8th  Cir.),  B.  R.  402. 
129  Fed.  Rep.  352,  12  Am.  B.  R.  24. 
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A  failure  to  keep  books  by  a  husband  who  manages  the 
business  for  his  wife  will  not  prevent  a  discharge  being 
granted  the  wife,  if  she  is  innocent.*^  A  failure  to  keep 
books  by  a  partner,  if  it  prevents  the  discharge  of  an  inno- 
cent partner  at  all,  is  so  only  when  the  transactions  not 
recorded  had  reference  to  partnership  transactions  so  as  to 
fall  within  the  scope  of  the  partners'  authority.**  The  destruc- 
tion of  partnership  books  is  ground  for  the  refiisal  of  a  dis- 
charge to  a  bankrupt  partner  individually.*" 

A  discharge  should  be  denied  a  bankrupt,  who  has  kept 
proper  books  of  account  in  his  business  to  show  his  financial 
condition  at  the  time  of  the  bankruptcy,  and  prevents  their 
use  in  the  settlement  of  his  estate  by  destroying "  or  con- 
cealing *®  them.  To  conceal  includes  to  secrete,  falsify  and 
mutilate.*' 

The  mere  fact  that  a  bankrupt  fails  to  preserve  books  of 
account  kept  in  his  business,  from  which  he  had  retired  many 
years  before  bankruptcy,  is  not  sufficient  to  defeat  his  dis- 


*^  In  re  Meyers,  105  Fed.  Rep. 
353,  5  Am.  B.  R.  4;  In  re  Hyman, 
97  Fed.  Rep.  195,  3  Am.  B.  R.  160. 

**/«  re  Schultz,  109  Fed.  Rep. 
264,  6  Am.  B.  R.  91.  Consult  also 
In  re  Hardie  &  Co.,  143  Fed.  Rep. 
607,  609,  16  Am.  B.  R.  313;  In  re 
Garrison  (C.  C.  A.  2d  Cir.),  149 
Fed.  Rep.  178,  79  C.  C.  A.  126,  17 
Am.  B.  R.  831,  where  business  con- 
ducted by  partner  in  distant  state 
discharge  not  refused.  See  In  re 
Schachter,  170  Fed.  Rep.  683,  22 
Am.  B.  R.  389. 

*"  In  re  Conley,  120  Fed.  Rep.  42, 
9  Am.  B.  R.  496. 

*^  Ablowich  V.  Stursberg  (C.  C. 
A.  2d  Cir.),  105  Fed.  Rep.  751,  5 
Am.  B.  R.  403,  affirming  3  Am.  B. 
R.  586;  In  re  McBachron,  116  Fed. 
Rep.  783,  8  Am.  B.  R.  732.  But  see 
In   re    Studebaker    (C.    C.    A.    2d 


Cir.),  127  Fed.  Rep.  951,  11  Am.  B. 
R.  384. 

48  /^  Ye  McBachron,  116  Fed.  Rep. 
783,  8  Am.  B.  R.  732;  In  re  Men- 
delsohn, 102  Fed.  Rep.  119,  4  Am. 
B.  R.  103;  In  re  Jewett,  3  Fed. 
Rep.  503;  In  re  Carrier,  47  Fed. 
Rep.  438. 

«B.  A.  1898,  Sec.  1,  clause  22. 
See  also  In  re  Mendelsohn,  102  Fed. 
Rep.  119,  4  Am.  B.  R.  103,  and  In 
re  Pierson,  No.  11153  Fed.  Cas.,  10 
N.  B.  R.  107;  In  re  Bemis,  104  Fed. 
Rep.  672,  5  Am.  B.  R.  36;  Bauman 
V.  Feist  (C.  C.  A.  8th  Cir.),  107 
Fed.  Rep.  83,  5  Am.  B.  R.  703;  In 
re  Murray,  162  Fed.  Rep.  983,  20 
Am.  B.  R.  700,  intent  not  proved 
by  showing  that  bankrupt  concealed 
books  deemed  of  little  account  in  a 
barrel  in  the  cellar. 


DISCflARGE.  1317 

charge,^"  or  that  he  fails  to  keep  a  record  of  a  surrender  to 
his  wife  of  policies  belonging  to  her.^^ 

A  discharge  should  be  denied  a  bankrupt,  who  has  not 
kept  books  of  account  or  records  in  his  business.^^  This 
may  result  from  a  failure  to  keep  proper  books  or  from  the 
manner  in  which  the  books  are  kept.  The  object  of  keeping 
the  books  is  to  furnish  and  preserve  evidence  of  the  real 
condition  of  the  bankrupt's  affairs,  so  that  all  of  the  bank- 
rupt's proper  assets  and  liabilities  may  be  ascertained  and 
his  property  distributed  among  his  bona  iide  creditors.  A 
bankrupt  is  required  to  have  kept  such  books  as  are  necessary 
to  ascertain  his  financial  condition.  What  books  are  neces- 
sary for  this  purpose  depends  upon  the  character  of  the 
business  and  the  circumstances  in  each  particular  case.^* 

If  the  business  of  the  bankrupt  is  such  that  ordinarily 
books  would  not  be  kept,  he  need  not  have  kept  them.^*  For 
example,  the  business  of  a  mining  promoter  may  not  need 
elaborate  accounts,  and  it  may  be  sufficient  for  him  to  rely 
on  pocket  memoranda,  noting  the  deposits  and  withdrawals 
from  his  bank  account,  having  his  bank  book  balanced  each 
month,  where  he  has  no  employees  and  each  one  of  his 
mining  deals  was  separate  and  complete  in  itself.^^ 

5»/w  re  Prager  &  Son,  134  Fed.  In  re  Bellis,  No.  1275  Fed.  Cas.,  4 

Rep.  1006,  13  .Am.  B.  R.  527;  In  re  Ben.  S3;  In  re  Gay,  No.  5279  Fed. 

Stark,  96  Fed:  Rep.  88,  2  Am.  B.  Cas.,  2  N.  B.  R.  358;  In  re  Smith, 

R.  785.-  16  Fed.  Rep.  468;  In  re  White,  No. 

"/»  re  Joseph.  Dews,  2  Am.   B.  17532  Fed.  Cas.,  2  N.  B.  R.  590;  In 

R.  483.  re  Brockway,  12  Fed.  Rep.  69;  In 

^^Re  Hanna  (C.  C.  A.  2d  Cir.),  re  Hammond,   No.  5999  Fed.   Cas., 

168  Fed.  Rep.  238,  93  C.  C.  A.  452,  1  Low.  381 ;  In  re  Vernia,  5  Fed. 

21  Am.  B.  R.  843.  Rep.  723. 

"  In  re  Bemis,  104  Fed.  Rep.  672,  =*  In  re  Corn,  106  Fed.  Rep.  143, 

5  Am.  B.  R.  36;  In  re  Cashman,  5  Am.  B.  R.  478;  In  re  Prager  & 
103  Fed.  Rep.  67,  4  Am.  B.  R.  326;  Son,  134  Fed.  Rep.  1006,  13  Am. 
In  re  Grossman,  111  Fed.  Rep.  507,  B.  R.  527;  In  re  Keefer,   135  Fed. 

6  Am.  B.  R.  510;  In  re  Kenyon,  Rep.  885,  14  Am.  B.  R.  290;  Sellers 
112  Fed.  Rep.  658,  7  Am.  B.  R.  v.  Bell  (C.  C.  A.  5th  Cir.),  94  Fed. 
527;  In  re  Greenberg,  114  Fed.  Rep.  Rep.  801,  2  Am.  B.  R.  529. 

773,  8  Am.  B.  R.  94;  In  re  Feld-  ^^  In  re   Howard    (C.    C.   A.   2d 

stein  (C.  C.  A.  2d  Cir.).  115  Fed.  Cir.),  180  Fed.  Rep.  399,  103  C.  C. 
Rep.  259,  8  Am.  B.  R.  160.    See  also      A.  545,  24  Am.  B.  R.  841. 
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There  may  be  a  failure  to  keep  books,  if  the  books  are  so 
irregularly  kept  that  it  is  impossible  to  determine  the  bank- 
rupt's financial  condition  from  them.^®  Congress  has  not  at- 
tempted to  prescribe  atiy  particular  system  or  principle  of 
bookkeeping.  The  form  and  manner  in  which  the  books  are 
kept  is  unimportant,  so  long  as  the  financial  condition  of  the 
bankrupt  may  be  ascertained  from  them.^''  If  a  competent 
person  upon  an  examination  of  the  books  and  records  kept 
by  the  bankrupt  is  able  to  reach  a  substantially  correct  con- 
clusion as  to  the  state  of  his  affairs,  it  is  all  that  is  required. 
If  he  can  not  do  this  there  has  not  been  the  keeping  of 
"books  of  account  or  record,"  which  the  bankrupt  act 
calls  for. 

The.  discharge  should  be  refused  where  an  important  trans- 
action is  omitted  from  the  books  by  which  a  stock  of  goods 
foreign  to  the  ordinary  business  of  the  bankrupt  is  bought 
and  then  sold,  although  a  knowledge  of  this  purchase  would 
have  been  of  no  benefit  to  the  creditors,  as  the  statute  does 
not  prescribe  only  such  entries  or  omissions  as  are  detri- 
mental to  creditors  but  any  failure  to  keep  books  "with 
intent  to  conceal  financial  condition."  ^^ 

The  burden  of  proof  is  upon  the  creditor  to  establish  the 
failure,^*  by  competent  evidence.^"  It  has  been  held  that  evi- 
dence of  a  failure  to  keep  any  books  whatever  will  not  sup- 
port an  allegation  complaining  of  the  manner  in  which  the 

58  In  re  Feldstein    (C.  C.   A.  2cl  =8  /„  ^e  Schachter,  170  Fed.  Rep. 

Cir.),    lis    Fed.    Rep.    259,   8   Am.  683,  22  Am.  B.  R.  389. 

B.  R.  160;  In  re  Alvord,  135  Fed.  ^^  In  re  Phillips,  98  Fed.  844,  3 

Rep.  236,  14  Am.  B.  R.  264;  In  re  Am.  B.  R.  542. 

Greenberg,    114   Fed.    Rep.    773,    8  8°  In  re  Isaac  Leopold,  5  Am.  B. 

Am.  B.  R.  94;,/w  re  Cashman,  103  R.    278.      Presumption    here    that 

Fed.  Rep.  67,  4  Am.  B.  R.  326 ;  In  re  bankrupt    concealed    his    books    of 

.Morgan,  101  Fed.  Rep.  982,  4  Am.  account,  where  he  testifies  that  the 

B.  R.  402;  /«  re  Allendorf,  129  Fed.  same  were  in  his  safe  when  he  was 

Rep.  981,  12  Am.  B.  R.  320 ;  In  re  taken   ill,    and   it   appears   that   no 

Hamilton,    133    Fed.    Rep.    823,    13  one .  had    access    thereto   until    the 

Am.  B.  R.  333.  time  when  the  books   were  found 

°'/ra  re  Hamilton,  133  Fed.  Rep.  missing.     In   re   Lewin,    155    Fed. 

823,  13  Am.  B.  R.  333 ;  In  re  Izdall,  501,  18  Am.  B.  R.  72. 
96  Fed.  Rep.  314,  2  Am.  B.  R.  741. 
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books  were  kept  so  as  to  prevent  a  discharge.^  ^  In  such  a 
case  the  court  on  application  will  ordinarily  allow  the  plead- 
ings to  be  amended  to  conform  to  the  evidence. 

§  729.    Intent  to  conceal  financial  condition. 

In  order  to  defeat  a  discharge  there  must  be  an  intent  on 
the  part  of -the  bankrupt  to  conceal  his  financial  condition, 
where  he  has  destroyed,  concealed  or  failed  to  keep  booKS.®* 

In  bankruptcy  proceedings  begun  prior  to  the  amendment 
of  1903,  the  intent  must  be  fraudulent.^®  It  is  not  necessary 
to  allege  or  prove,  in  proceedings  begun  since  the  amend- 
ment of  February  5,  1903,  that  the  intent  was  fraudulent 
or  that  the  destruction,  concealment  or  failure  to  keep  books 
was  in  contemplation  of  bankruptcy  in  order  to  defeat  a  dis- 
charge.^J  It  is  necessary  to  allege  and  prove  these  things 
when  the  bankruptcy  proceeding  was  begun  before  that 
time.®^     An  intent  to   conceal  his  financial  condition  is   all 


62 /w  re  Halsell,  132  Fed.  Rep. 
562,  13  Am.  B.  R.  106. 

63  B.  A.  1898,  Sec.  14&,  as  amend- 
ed February  S,  1903, ,  32  Stat,  at  L. 
797.  In  re  Allendorf,  129  Fed.  Rep. 
981,  12  Am.  B.  R.  320;  Godshalk  v. 
Sterling  (C.  C.  A.  2d  Cir.),  129 
Fed.  Rep.  580,  12  Am.  B.  R.  302; 
In  re  Keefer,  135  Fed.  Rep.  885,  14 
Am.  B.  R.  290;  In  re  Hamilton,  133 
Fed.  Rep.  823,  13  Am.  B.  R.  333; 
In  re  Goldich,  164  Fed.  882,  21  Am. 
B.  R.  249;  /«  re  Burstein,  160  Fed. 
765,  20  Am.  B.  R.  399.  No  fraud- 
ulent intent  is  indicated  by  the  fail- 
ure of  a  mine  superintendent  to 
keep  books  of  account.  In  re  Mc- 
Crea  (,C.  C.  A.  2d  Cir.),  161  Fed. 
Rep.  246,  88  C.  C.  A.  282,  20  Am. 
B.  R.  412.  Where  a  bankrupt  ad- 
mits he  destroyed  his  books  of  ac- 
count with  intent  to  conceal  the 
records  of  his  business,  which,  if 
eishibited,   might   subject  him  to   a 


criminal  prosecution,  ,he  will  be  re- 
fused a  discharge.  In  re  Wolf, 
156  Fed.  543,.  19  Am.  B.  R.  70. 

66  B.  A.  1898,  Sec.  14&;  In  re 
Studebaker  (C.  C.  A.  2d  Cir.),  127 
Fed.  Rep.  951,  11  Am.  B.  R.  384; 
Van   Ingen   v.  'Schophofen    (C.   C. 

A.  8th  Cir.),  129  Fed.  Rep.^  352, 
12  Am.  B.  R.  24;  In  re  Feldstein 
(C.  C.  A.  2d  Cir..),  115  Fed.  Rep. 
259,  8. Am.  B.  R.  160;  In  re  Izdall, 
96  Fed.  Rep.  314,  2  Am.  B.  R.  741. 

<"/m  re  Alvord,  135  Fed.  Rep. 
236,  14  Am.  B.  R.  264. 
'68  Van  Ingen  v.  Schophofen  (C. 
C.  A.  8th  Cir.),  129  Fed.  Rep.  352, 
12  Am.  B.  R.  24;  In  re  Mackenzie, 
132  Fed.  Rep.  114,  12  Am.  B.  R. 
60S,;  In  re  Studebaker  (C.  C.  A. 
2d  Cir.),  127  Fed.  Rep.  951,  ;i  Am. 

B.  R.  384;  In  re  Feldstein  (C.  C. 
A.  2d  Cir.),  115  Fed.  Rep.  259,  8 

.Am.  B.  R.  160. 


1320  LAW   AND    PROCEEDINGS   IN    BANKRUPTCY. 

that  the  creditors  opposing  the  discharge  of  a  bankrupt  are 
required  to  establish  in  proceedings  begun  since  the  amend- 
ment of  1903.«9 

Where  the  bankrupt  acts  honestly  without  intent  to  cover 
up  his  financial  condition,  he  is  entitled  to  a  discharge, 
although  he  may  have  destroyed  or  neglected  to-keep  books 
through  inadvertence,  ignorance  or  mistake.  Under  the  act 
of  1867  a  simple  failure  of  merchants  and  tradesmen  to  keep 
books  of  account,  irrespective  of  intent,  was  all  that  was 
necessary  to  defeat  a  discharge.''^ 

The  intent  of  the  bankrupt  can  not  ordinarily  be  proved 
by  direct  eyidence.  The  bankrupt  is  presumed  to  intend  the 
direct  natural  consequences  of  his  acts.  If  the  result  is  to 
produce  inexplicable  confusion  of  the  bankrupt's  financial 
affairs,  the  bankrupt  must  be  held  to  have  intended  to  con- 
ceal his  financial  condition.''^ 

The  burden  of  proof  is  upon  the  opposing  creditors  to 
establish  by  clear  and  convincing  evidence  that  the  bankrupt 
has  destroyed,  concealed  or  failed  to  keep  books  of  record  or 
account  with  the  intent  to  conceal  his  financial  condition. ''* 

«»/«   re   Alvord,    135   Fed.    Rep.  dition   and  was   a  bar  to  his  dis- 

236,   14  Am.   B.   R.  264;   Godshalk  charge    notwithstanding   the   bank- 

V.  Sterling  (C.  C.  A-  3d  Cir.),  129  rupt's^  explanation  that  he  did  not 

Fed.  Rep.  S80,   12  Am.   B.  R.  302.  set  down  the  notes  as  he  thought 

An  objection  to   the  discharge  for  these  creditors  would  not  push  him. 

failure  to  keep  .books  is   defective  In  re  Koelle,  171  Fed.  Rep,  257,  22 

where  it  omits  a  statement  of  in-  Am.  B.  R.  515. 

tent  to  conceal  financial  condition,  '*/«  re  Hamilton,  133  Fed.  Rep. 

but  may  be  amended.    In  re  Bradin,  823,  13  Am.  B.  R.  333 ;  In  re  Keef- 

179  Fed.   Rep.   768,  24  Am.   B.  R.  er,  135  Fed.  Rep.  885,  14  Am.  B.  R. 

793.  290;  In  re   Chamberlain,   125  Fed. 

"R.  S.  Sec  5110,  clause  7;  In  re  Rep.  629,  11  Am.  B.  R.  95;  In  re 

Hunt,  26  Fed.  Rep.  739.  Fades  (C.  C.  A.  7th  Cir.),  143  Fed. 

"/n   re   Alvord,    135   Fed.    Rep.  Rep.  292,  16  Am.  B.  R.  30  >  In  re 

236,  14  Am.  B.  R.  264.     A  failure  Brockman,   168  Fed.   1015,  21  Am. 

of    a   bankrupt    to    enter    on    his  B.  R.  251.     No   presumption  from 

books,    loans    from    relatives    and  failure  to  keep  books.     Must  show 

friends   was   found  to  be  with   in-,  intent, 
tention  to  conceal  his  financial  con- 
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§  730.    Obtain  property  on  credit  upon  a  false  statement. 

A  bankrupt  will  not  be  granted  a  discharge  in  proceedings 
begun  since  February  5,  1903,  when  he  has  obtained  prop- 
erty on  credit  from  any  person,  upon  a  materially  false  state- 
ment in  writing  made  to  such  person  for  the  purpose  of 
obtaining  such  property  on  credit.''^ 

This  bar  to  a  discharge  was  added  by  the  amendment  of 
February  5,  1903.  Nothing  like  it  is  contained  in  any  prior 
bankruptcy  laws  of  this  country.  It  applies  only  to-  proceed- 
ings begun  since  the  date  of  the  amendment. 

To  prevent  a  discharge  under  this  provision,  two  things 
must  be  established  by  the  objecting  creditor:  Urst,  the* bank- 
rupt must  have  obtained  property  on  credit,  and,  second,  he 
must  have  made  to  the  person  irom  whom  he  obtained  it  a 
materially  false  statement  in  writing  for  the  purpose  of 
obtaining  it  on  credit. 

The  statement  referred  to  in  this  provision  must  be  made 
by  the  bankrupt,  or  his  agent  with  his  authority,''®  to  the 
creditor  giving  him  credit.  It  need  not  be  made  to  the 
creditor  opposing  the  discharge, '^'^  but  may  have  been  made 
to  a  commercial  agency.''®  It  has  been  held  sufficient  to  bar 
his  discharge  if  the  false  statement  was  made  to  a  creditor 
•whose  debt  was  paid  in  full  before  bankruptcy.''*  A  false 
statement  ■  made  by  one  partner  upon  which  credit  was  ex- 
tended to  the  firm  has  been  held  sufficient  to  defeat  the  dis- 
charge of  another  partner.®'*    But  a  false  statement  in  writing 

■^5  B.  A.  1898,  Sec.  14&,  as  amend-  '« In    re    Augspurger,    181    Fed. 

ed  Feb.  S,  1903,  32  Stat,  at  L.  797;  Rep.   174,  25  Am.   B.  R.  83.     Cf. 

and  June  25,  1910;  In  re  Scott,  126  Katzensteih  v.   Reid,   41   Tex.    Civ. 

Fed.  Rep.  981,  11  Am.  B.  R.  327;  App.  106,  16  Am.  B.  R.  740;  In  re 

In  re  Griffin,  180  Fed.  Rep.  792,  25  Caston, ,  148   Fed.   Rep.   63 ;    In   re 

Am.  B.  R.  206;  In  re  Dareveski,  171  Kyte,  174  Fed.  Rep.  867,  23  Am.  B. 

Fed.  Rep.  288,  22  Am.  B.  R.  S71.  R.  414. 

'8  In  re  Goodhile,  130  Fed.  Rep.  "  In  re  Harr,  143  Fed.  Rep.  421, 

782,  12  Am.  B.  R.  380.     Cf.  Stat-  16  Am.  B.  R.  213. 

ute,  June  25,  1910,  Sec.  6.  ^<>  In  re  Hardie  &  Co.,  143  Fed. 

"  In  re  Harr,  143  Fed.  Rep.  421,  Rep.  607,  16  Am.  B.  R.  313. 
16  Am.  B.  R.  213. 
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by  one  partner  will  not  bar  a  personal  discharge  of  another 
partner.  ^^ 

A  false  statement  made  by  a  bankrupt  may  bar  his  right 
to  a  discharge  although  the  credit  was  obtained  by  a  cor- 
poration of  which  the  bankrupt  owned,  the  majority  of  the 
stock,®^  or  by  a  partnership  of  which  he  was  a  member,®^* 
or  although  the  goods  were  not  obtained  for  the  bankrupt, 
but  were  obtained  on  his  credit  merely  as  principal  or  surety.^* 

An  oral  statement  is  not  sufficient.  It  must  be  in  writing, 
but  there  is  nothing  in  the  act  which  requires  it  to  be  signed 
by  the  debtor.** 

The  statement  must  be  materially  false  in  fact.  It  must 
b'e  willfully  and  intentionally  misleading.®^  A  statement 
made  for  the  purpose  of  obtaining  credit  is  knowingly  and 
intentionally  false  where  it  omifs  notes  held  by  the  bank- 
rupt's father,  although  it  was  understood  between  them  that 
any  loss  on  these  notes  should  be  taken  out  of  the  bankrupt's 
inheritance  from  the  father's  estate.  The  omission  of  notes 
Held  by  the  bankrupt's  wife  can'  not  be  properly  explained  by 
the  statement  that  he  regarded  that  as  capital  for  use  in  the 
business.  In  this  case  the  bankrupt  included  both  debts  in 
his  schedules,  and  his  discharge  was  refused.*® 

If  the  statement  is  made  for  ,the  purpose  of  obtaining 
property  on  credit,  is  false  and  was  relied  upon  by  the 
creditor  upon  the  faith  of  which  he  made  the  sale  on  credit, 
it  is  sufficient  to  defeat  a  discharge.*''  If  the  creditor  does 
not  give  credit  on  the   faith  of  the  statement,**   or  if  the 

81  Frank  v.   Michigan  Paper  Co.  C.  A.  445,  21  Am.  B.  R.  429;  In  re 

(C.  C.  A.  4th  Cir.),  179  Fed.  776,  Kyte,    174  Fed.    Rep.   867,   23   Am. 

103  C.  C.  A.  268,  24  Am.  B.  R.  261.  B.  R.  414;  Firestone  v.  Harvey  (C. 

82 /»  re  Dresser  &  Co.,  144  Fed.  ■  C.  A.  6th  Cir.),  174  Fed.  Rep.  575, 

Rep.  318,  13  Am.  B.  R..616.  98    C.    C.    A.   420,   23   Am.    B.    R. 

^^*Inre  Terens,   172  Fed.   Rep.  468. 

938,  23  Am.  B.  R.  680.  But  see  In  re  Petersen,  10  Am.  B. 

83  Re  Aldridge,  168  Fed.  93.  R.  355. 

8*  It  may  have  been  signed  by  an-  86  /^    ^g    Augspurger,    181    Fed. 

other  in  good  faith.     Re  Aldridge,  Rep.  174,  25  Am.  B.  R.  83. 

168  Fed.  Rep.  93.  87  /„  ^e  Goodhile,  130  Fed.  Rep. 

85  Gilpin  V.  Nat.  Bank   (C.  C.  A.  782,  12  Am.  B.  R.  380. 

3d  Cir.),  165  Fed.  Rep.  607,  91  C.  ^^ In  re   Kaplan,   141   Fed.  Rep. 
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debtor  did  not  make  the  statement  for  the  purpose  of  obtain- 
ing the  property  on  credit,^^  it  will  not  bar  a  discharge,  no 
matter  how  false  the  statement  may  be. 

There  is  no  time  limit  fixed  by  the  statute  within  which  the 
statement  must  be  mi!le.^°  It  may  be  made  more  than  four 
months  prior  to  filing  the  petition  and  defeat  a  discharge."^ 

This  ground  may  be  pleaded  by  the  creditor  selling  the 
,  goods  or  any  other  person  entitled  to  oppose  the  discharge.  ^^ 

In  pleading  this  objection  the  specifications  should  set  out 
the  false  representations  and  give  the  names  of  persons 
alleged  to  have  been  defrauded.®^  The  burden  of  proof,  as 
in  other  objections  to  a  discharge,  is  upon  the  objecting 
creditors.®* 

The  amendment  of  1910  amplified  this  section  by  in- 
serting the  words  "money  or"  before  "property,"  and  by  pro- 
viding that  the  stateijient  must  be  made  by  the  bankrupt  to 
the  creditor  "or  his  representative  for  the  purpose  of  obtain- 
ing credit  from  such  person."  ®** 

Sections  17  and  14  do  not  limit  each  other,  "because  on 
looking  to  the  particular  subjects  treated  of  by  them  re- 
spectively, they  are  found  to  be  not  in  pari  materia.  Re- 
leasing an  insolvent  .debtor  from  his  debts  is  an  act  of  grace. 
The  fixing  by  Congress  of  the  considerations  on  which  the 
discharge  will  be  granted  or  withheld  is  a  matter  separate 
and  apart  from  determining  the  effect  to  be  given  the  dis- 
charge in  subsequent  litigation."  "^ 

463,  IS  Am.  B.  R.  534;  In  re  Allen-  ^"^  In  re  Harr,  143  Fed.  Rep.-  421, 

dorf,  129  Fed.  Rep.  981,  12  Am.  B.  16  Am.  B.  R.  213. 

R   320.  ,      »«Godshalk  v.  Sterling  (C.  C.  A. 

89  J»  re  AUendorf,  129  Fed.  Rep.  3d  Cir.),  129  Fed.  Rep.  580,  12  Am.  ■ 

981,  12  Am.  B.  R.  320.  ^-   ^-  2°^;  In  re  Levey,   133.  Fed. 

on  r         c-    ii   io^  T7  J   T>       noi  Rept.  572,  13  Am.  B.  R.  312. 

""/m  re  Scott,  126  Fed.  Rep.  981,  „';  ,      '     .^      -i         ,o-,  t,   ,    t, 

1 1    A        T)    r>    ^T7     r          o\  ^^In  re  Hamilton,  133  Fed.  Rep, 

11  Am.  B.  R.  327;  In  re  Petersen,  ^^^^  ^^  ^^   ^   ^   333 

10  Am.  B.  R.  355 ;  In  re  Dresse.r  &  ,,*  gection  6  of  the  act  of  June  25, 
Co.,  144  Fed.  Rep.  318,  13  Am.  B.       1910,  36  Stat.'  at  L.  838. 

^-  ^^^-  S15  Talcott  V.  Friend  (C.  C.  A.  7tL 

"/«  re  Scott,  126  Fed.  Rep.  981,      Cir.),  179  Fed;  Rep.  676,  103  C.  C. 

11  Am..  B.  R.  327.  A.  80,  24  Am.  B.  R.  708. 
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§  731.    Fraudulent  transfer. 

A  bankrupt  will  not  be  granted  a  discharge  in  proceed- 
ings begun  since  February  5,  1903,  when  he  has,  at  any 
time  subsequent  to  the  first  day  of  the  four  months  imme- 
diately preceding  the  filing  of  the  petition,  transferred,  re- 
moved, destroyed  or  concealed,  or  permitted  to  be  removed, 
destroyed,  or  concealed,  'any  of  his  property  with  intent  to 
hinder,  delay  or  defraud  his  creditors.®® 

This  bar  to  a  discharge  was  added  by  the  amendment  of 
February  5,  1903,  and  applies  only  to  proceedings  instituted 
since  that  date. 

This  is  substantially  the  phraseology  used  in  the  first  act 
of  bankruptcy.  If  the  objecting  creditor  can  show  the  com- 
mission of  an  act  by  the  bankrupt  after  the  first  day  of  the 
four  months'  period,  which  would  be  an  act  of  bankruptcy 
under  Section  2>a,  clause  1,  if  committed  prior  to  the  filing 
of  the  petition,  the  bankrupt  is  not  entitled  to  a  discharge.*^ 
This  provision  makes  conveyances  which  by  the  common  law 
and  the  statute  of  Elizabeth  were  held  void,  because  fraud- 
ulent, a  ground  for  refusing  a  discharge  to  a  bankrupt.  A 
mere  constructive  fraud  is  not  sufficient  to  defeat  a  discharge. 
The  test  is  the  presence  or  absence  of  real  fraud.®* 

«6B.  A.  1898,  Sec.  146,  as  amend-  329;  In  re  Gift,  130  Fed.  Rep.  230, 

ed  Feb,  S,  1903,    32  Stat,  at  L.  797  12  Am.   B.   R.  244;   In  re  Brown, 

and    the    act    of    June    25,    1911,  140  Fed.  Rep.  383,  IS  Am.  B.  R. 

36     Stat,     at     L.     838-;     In      re  3S0;   In  re  Dauchy   (C.   C.   A.  2d 

Miller,     135     Fed.     Rep.     591,     14  Cir.),   122  Fed.  Rep.  691,  11   Am. 

Am.  B.  R.  329;  In  re  Schenck,  116  B.  R.  527;  In  re  LeCIaire,  124  Fed. 

Fed.  Rep,  554,  8  Am.  B.  R.  727;  Rep.  655,  10  Am.  B.  R.  733.    See 

In  re   Young,   140  Fed.    Rep.   728,  also     Lansing     Boiler     &     Engine 

15  Am.  B.  R.  477;  In  re  Jacobs  &  Works  v.   Ryerson    (C.   C.  A.  6th 

Verstandig,   147  Fed.  Rep.   797.  Cir.),    128  Fed.   Rep.   701,   11   Am. 

As  to  fraudulent  concealment  of  B.  R.  558;   In  re  Battle,   154  Fed. 

assets  involved  in  fraudulent  trans-  741,  19  Am.  B.  R.  40.     See  In  re 

fer,  see  Sec.  381.  Hedley,  156  Fed.  314,  19  Am.  B.  R. 

'^  As  to  what  constitutes  such  act  409    (assignment  to  wife  to   reim- 

of  bankruptcy,  see  Sees.  143  and  144,  burse  her  for  debt  not  fraudulent). 

ante.  Where  a  bankrupt  openly  trans- 

'8  In  re  Brumbaugh,  128  Fed.  Rep.  fers  real  estate  to  his  wife  in  1894, 

971,  12  Am.  B.  R.  204;  In  re  Mil-  the  fact  that  he  continues  to  live 
ler,  135  Fed.  Rep.  591,  14  Am.  B.  R. 
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Where  a  creditor  has  an  option  either  to  sue  for  a  conver- 
sion or  to  rescind  a  contract  and  he  waives  the  fraud  and 
elects  to  sue  for  a  conversion,  he  has  affirmed  the  sale  and 
can  not  object  to  a  discharge  on  the  ground  of  fraud."" 

A  conveyance  prior  to  1898,  though  fraudulent,  could  not 
prevent  the  discharge,  as  the  question  of  fraud  in  convey- 
ances made  prior  to  the  bankruptcy  act  could  not  be  deter- 
mined in  a  hearing  on  the  discharge.-^  An  assignment  for 
the  benefit  of  creditors  is  not  in  itself  fraudulent,^  and  will 
not  bar  a  discharge.  A  preference  is  not  made  a  bar  to 
a  discharge.^ 

The  property  transferred  or  concealed  must  belong  to  the 
bankrupt  to.  fall  within  this  provision.*  The  words  "with 
intent  to  hinder,  delay  and  defraud  creditors"  mean  for  the 
purpose  of  defrauding  the  entire  body  of  creditors  and  not 
the  conversion  of  the  property  of  one  creditor.  The  fact 
that  a  stock  broker  transfers  stock  pledged  with  him  will 
not  bar  his  discharge.^  Where  the  fraudulent  transaction 
took  place  more  than  four  months  prior  to  filing  the  peti- 
tion in  bankruptcy,  it  will  not  prevent  a  discharge,®  but  when 
it  is  made  before  the  four  months'  period  and  recorded 
within  that  period  it  may  be  set  up  as  a  ground  of  objection.'' 
^  Where  a  discharge  is  objected  to  on  this  ground  the  specifi- 
cation should  describe  the  property  claimed  to  be  fraud- 
ulently  transferred    or   concealed,    giving   the    name    of   the 


on  it  with  her  and  did  work  worth  *  In  re  Berry  &  Co.,  146  Fed.  Rep. 

not  more  than  his  board  does  not  623,   15  Am.  B.  R.  360;  Vehon  v. 

show  a  fraudulent  transfer  or  that  UUman    (C.    C.   A.    7th    Cir.),    147 

he  retained  any  interest  in  the  prop-  ,  Fed.  Rep.  694,  78  C.   C.  A.  82,  17 

erty.     In   ri    Wermuth,    179    Fed.  Am.  B.  R.  435. 

1009,  24  Am.  B.  R.  785.  =  In  re  Berry  &  Co.,  146  Fed.  Rep. 

">»/»  re  Ennis  %l,  Stoppani,   171.  623,  IS  Am.  B.  R.  360. 

Fed.  Rep.  755,  22  Am.  B.  R.  679.  « In  re  Brumbaugh,  128  Fed.  Rep. 

1  Shreck  v.  Hanlon,  74  Neb.  264,  971,  12  Am.  B.  R.  204. 

104  N.  W.  193.  ''  !■«■  re  McKane,  155  Fed.  674,  19 

2  Randolph  v.  Scruggs,  190  U.  S.  Am.  B.  R.  103.     Compare  amenda- 
533,  47  L.  Ed.  1165,  10  Am.  B.  R.  1.  tory  act  of  June  25,  1910,  Sec.  8, 

3  In  re  Maher,  144  Fed.  Rep.  505,  discussed   under   Sees.  .441    to  443, 
16  Am.  B.  R.  340.  supra. 
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person  holding  the  title,  the  time  of  the  transfer  and  any- 
other  fact  necessary  to  identify  the  transaction.®  The  allega- 
tion may  be  amended  for  the  purpose  of  amplifying  the 
original  averment  where  the  substance  is  not  changed  by  the 
amendment.* 

The  burden  of  establishing  this  ground  of  opposition  by 
clear  and  convincing  proof  is  on  the  objecting  creditor. 

§  732.    A  discharge  within  six  years. 

A  bankrupt  will  not  be  granted  a  discharge  in  proceedings 
begun  since  February  5,  1903,  when,  in  voluntary  proceed- 
ings he  has  been  granted  a  discharge  in  bankruptcy  within 
six  years.  ^^ 

This  bar  to  a  discharge  was  added  by  the  amendment  of 
February  5,  1903,  and  applies  only  to  proceedings  instituted 
since  that  date.  It  is  not  retroactive  as  applied  to  cases 
where  the  first  proceedings  were  had  prior  to  the  amendment. 
It  merely  adds  a  new  condition  of  discharge  in  cases  insti- 
tuted after  the  amendment.'-^ 

The  bar  is  limited  to  discharges  actually  granted  in  volun- 
tary proceedings.-'^  A  discharge  granted  in  a  partnership 
proceeding  instituted  by  one  partner  is  one  granted  in  voluns 
tary  proceedings.^^  When  a  discharge  has  been  granted  in  a 
voluntary  proceeding,  it  operates  as  a  bar  to  a  discharge 
being  granted  within  the  prescribed  period  in  a  subsequent 
proceeding,  either  voluntary  or  involuntary.^* 

8  In  re  Parish,  122  Fed.  Rep.  5S3,  Rep.  144,  69  C.  C.  A.  142,  14  Am. 

10  Am.  B.  R.  548;  In  re  Gift,  130  B.  R.  292. 

Fed.  Rep.  230,  12  Am.  B.  R.  244.  ^^/w  re  Seaholm    (C.  C.   A.   1st 

«In  re  Gift,   130  Fed.  Rep.  230,  Cir.),  136  Fed.  Rep.  144,  69  C.  C.  A. 

12  Am.  B,  R,  244.  142,  14  Am.  B.  R.  292;  In  re  Neely, 

1°  B.  A.  1898,  Sec.  146,  as  amend-  134  Fed.  Rep.  667,  12  Am.  B.  R.  407. 

ed  Feb.  S,  1903,  32  Stat,  at  L.  797,  '^^In  re  Carleton,  131  Fed.  Rep. 

and  June  25,   1910.     In  re  Haase,  146,  12  Am.  B.  R.  475. 

155  Fed.  553,  17  Am.  B.  R.  528.  i*/»  re  Neely,  134  Fed.  Rep.  667, 

"7»  re  Carleton;   131  Fed.  Rep.  12  Am.  B.  R.  407;  In  re  Carleton, 

146,  12  Am.  B.  R.  475 :  In  re  Sea-  131   Fed.  Rep.  146,   12  Am.   B.  R. 

holm  (C.  C.  A.  1st  Cir.),  136  Fed.  475. 
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The  six  years'  limit  runs  from  the  date  of  the  discharge ,  in 
voluntary  proceedings  to  the  date  of  judicial  action  upon  an 
application  for  the  next  discharge  either  in  voluntary  or  in- 
voluntary proceedings.^^ 

Where  within  five  years  of  his  discharge  a  voluntary  bank- 
rupt is  again  adjudicated  a  bankrupt  on  his  own  petition,  his 
motion  for  leave  to  withdraw  the  proceedings,  because  he 
could  not  obtain  a  discharge,  will  be  denied  where  his  cred- 
itors object." 

§  733.    Refusal  to  obey  order  or  to  answer  questions. 

A  bankrupt  will  not  be  granted  a  discharge  in  proceedings 
begun  since  February  5,  1903,  when,  in  the  course  of  the 
proceedings  in  bankruptcy,  he  has  refused  to  obey  any  lawful 
order  of  or  to  answer  any 'material  question  approved  by  the 
court.  ^^ 

To  prevent  a  discharge  it  must  appear  that  the  order  was 
lawful  and  made  in  the  course  of  bankruptcy  pfoceedings. 
If  the  bankrupt  is  guilty  (not  necessarily  convicted)  of  con- 
tempt in  refusing  to  obey  an  order  of  court  made  in  bank- 
ruptcy proceedings,  he  is  not  -entitled  to  a  discharge.  It  is 
not  necessary  that  a  bankrupt  actually  declare  that  he  will 
not  obey  the  order.  A  delay  or  failure  to  perform  on  his 
part  for  a  reasonable  time,  after  an  order  is  made,  is  a  suffi- 
cient refusal  to  prevent  a  discharge. 

To  prevent  a  discharge  for  refusing  to  answer  a  question, 
it  should  be  observed  that  the  question  must  be  material  and 
approved  by  the  judge  or  referee.  If  the  bankrupt  refuses  to 
answer  such  a  question,  he  is  not  entitled  to  his  discharge.^* 
it  does  not  deprive  him  of  his  constitutional  right  of  im- 

15 /ra  re  Little  (C.  C.  A.  7th  Cir.),  ed  Feb.  S,  1903,  32  Stat,  at  L.  797, 

137  Fed.   Rep.   521,   13  Am.   B.   R.  and  June  2S,  1910. 

640;  In  re  Jordan,   142  Fed.   Rep.  is/^   yg   Dresser    (C.    C.    A.   2d 

292,  15  Am.  B.  R.  449.  Cir.),  146  Fed.   Rep.  383,   16  Am. 

i8i*M  re  Smith,  155  Fed.  688,  19  B.  R.  561,  affirming  144  Fed.  Rep. 

Am.  B.  R.  63.  318,"  13  Am.  B.  R.  616. 

1^  B.  A.  1898,  Sec.  14&,  as  amend- 


1328  LAW   AND    PROCEEDINGS   IN    BANKRUPTCY. 

munity  from  self-incrimination.  The  proceeding  for  a  dis- 
charge is  not  a  criminal  proceeding,  and  the  constitutional 
protection  extends  to  the  protection  of  the  witness  in  crim- 
inal proceedings  only,  and  it  may  always  be  waived  by  the 
witness  himself.^' 

§  734.    The  hearing  of  an  application  for  discharge. 

The  statute  provides  that  "the  judge  shall  hear  the  appli- 
cation for  a  discharge  and  Tsuch  proofs  and  pleas  as  may  be 
made  in  opposition  thereto  by  the  trustee  or  other  parties  in 
interest,  at  such  time  as  will  give  the  trustee  or  parties  in  in- 
terest a  reasonable  opportunity  to  be  heard,  and  investigate 
the  merits  of  the  application.^^ 

It  is  the  duty  oLthe  bankrupt  to  set  his  application  for  a 
discharge  for  hearing.  But  laches  in  so  doing  may  not  be  a 
ground  for  dismissal.^^ 

If  the  bankrupt  is  dilatory  in  bringing  the  matter  on  for 
hearing,  an  opposing  creditor  may  set  the  application  for  dis- 
charge and  specification  of  objections  for  hearing.^^ 

When  an  appearance  has  been  entered  by  any  creditor  against 
the  discharge  the  proceedings  upon  the  petition  are  no  longer 
under  the  exclusive  control  of  'the  bankrupt,  but  the  opposing 

i»  Burrell  v.  Montana,  194  U.  S.  22  !„  re  Wolflf,  132  Fed.  Rep.  396, 

572,  48  L.  Ed.  1122,  12  Am.  B.  R.  13  Am.  B.  R.  95.     See  In  re  Led- 

132.    As  to  privilege  and  immunity  erer,  125  Fed.  Rep.  96,  10  Am.  B.  R. 

see  further  Sec.  627,  ante.  492,  where  application  dismissed  for 

A  bankrupt   who  refuses   to   an-  want  of  prosecution  for  a  year, 

swer  a  question  relating  to   an  al-  In  '  the  eastern    district   of   New 

leged  payment   to   a   creditor   of   a  York    it    is    the    duty    of   creditors 

large    sum    of    money    just    before  opposing    a    bankrupt's    application 

bankruptcy,   upon  the   ground   that  for    his    discharge   to    arrange   for 

his  answer  would  tend  to  degrade  the_  hearing  before  the   referee  a? 

and    incriminate   him,   will    be    de-  special  master.     In  re  Eldred,  152 

nied  a  discharge,  although  he  after-  Fed.   Rep.  491,   18  Am.   B.   R.  243. 

wards    signifies    his    willingness    to  And  if  the  creditor  does  not  do  so 

answer.  In  re  Weinreb  (C.  C.  A.  2d  the    objection    may    be    dismissed. 

Cir.),  153  Fed.  Rep.  363,  82  C.  C.  In  re  Fritz,  173  Fed.  Rep.  560,  23 

A.  439,  18  Am.  B.  R.  387.  Am.  B.  R.  84. 

21  B.  A.  1898,  Sec.  146,  as  amend-  2=  In  re  Sutherland,  No.  13640 
ed  June  25,  1910.                                     .  Fed.  Cas.,  Deady,  573. 
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creditor  can  not  move  to  dismiss  the  petition  or  that  its  prayer 
be  denied  because  the  bankrupt  is,  or  supposed  to  be,  dilatory 
in  bringing  the  matter  on  for  hearing.  The  proper  course  for 
the  creditor  is  to  move  the  court  to  set  down  the  matter  for 
hearing  upon  the  petition  and  his  objections  thereto,  if  any 
be  filed.2« 

A  hearing  On  a  petition  for  discharge  may  be  continued 
for  the  purpose  of  examining  the  bankrupt.  ^'^  The  bank- 
rupt may  be  required  to  attend  the  hearing,  if  creditors 
request  it.^^  If  he  fails  to  do  so,  his  application  for  a  dis- 
charge may  be  dismissed.  ^^ 

The  application  for  a  discharge  must  be  heard  and  decided 
by  the  judge.*"  He  may  try  the  issues  himself  or  may  refer 
such  an  application  to  the  referee  to  ascertain  and  report  the 
facts.*^  The  referee  can  not  finally  determine  the  ques- 
tion of  discharge  or  non-discharge,*^  but  he  may  be  ordered 
to  report  the  facts  and  his  recommendation  or  conclusion 
as  to  the  matter.    He  aids  the  court  like  a  master  in  chancery. 

By  the  act  of  1867  authority  was  given  the  court  "in  its 
discretion"  to  order  any  question  of  fact  presented  by  the 
specification  in  opposition  to  a  discharge  to  be  tried  by  jury.** 

28 /m    re    Sutherland,    No.    13640  In  re  Rauchenplat,   1   P.  R.  471,  9 

Fed.  Cas.,  Deady,  S73.  Am.   B.   R.   763;   In  re  Kaiser,   99 

"/»    re    Seckendorf,    No.    12600  Fed.   Rep.  689,  3  Am.   B.   R.   767; 

Fed.  Cas.,  2  Ben.  462; /»r«  Thomp-  Watson  v.   McDuff   (C.   C.   A.   Sth 

son.   No.    1393S   Fed:    Cas.,  2  Ben.  Cir.),  101  Fed.  Rep.  241,  4  Am.  B. 

166;   In  re  Jacobs,   No.   7160  Fed.  R.    110;   In  re   Johnson,   158  Fed. 

Cas.,  S  Saw.  458.  Rep;  342,  19  Am.  B.  R.  814. 

28  B."  A.   1898,    Sec.   7,   clause   1;  It  was  held  not  error  to  reserve 

In  re  Shanker,   138  Fed.  Rep.  862,  decision  as  to  admissibility  of  tes- 

15  Am.  B.  R.  109.  timony  under  insufficient   specifica- 

'^^In  re  Shanker,   138  Fed.   Rep.  tions  where  objections  were  passed 

862,  15  Am.  B.  R.  109.  on   before    close   of   the   case   and 

^^  B.  A.  1898,  Sec.  14&;  Gen.  Ord.  exceptions  reserved:  In  re  Knaszak, 

12,  clause  3.  Watson  v.  McDufB  (C.  151  Fed.  503,  18  Am.  B.  R.  187. 

C.  A.  5th  Cir.),  101  Fed.  Rep.  241,  sa  b.  A.  1898,  Sec.  38a,  clause  4; 

41  C.  C.  A.  316,  4  Am.  B.  R.  110.  Gen.  Ord.  12,  clause  3. 

si'GeneralOrd.  12,  clause  3.  Wat-  34R.    s.    Sec.    5111;    Morgan    v. 

son  V.  McDuff  (C.  C.  A.  5th  Cir.),  Thornhill,    11   Wall.   65,    11,   20  L. 

101  Fed.  Rep.  241,  4  Am.  B.  R.  110;  Ed.  60;  In  re  Hoist,  11  Fed.  Rep. 

856. 
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The  court  may  in  its  discretion  under  the  present  act  direct 
an  issue  to  be  tried  by  the  jury.*^  This  course  is  seldom  if 
ever  resorted  to. 

Where  an  application  for  a  discharge  is  contested  it  is 
common  practice  for  the  judge  to  refer  the  matter  to  the 
referee  for  a  report.  The  clerk  thereupon  sends  the  referee 
all  papers  connected  with  the  application.  The  referee  sets  a 
time  and  place  for  the  hearing  or  trial,  which  is  had  before 
him.  It  is  the  duty  of  the  referee  to  determine  the  suffi- 
ciency of  the  specification  so  far  as  to  decide  whether  to 
permit  testimony.  If  the  specification  is  insufficient,  he 
should  report  back  to  the  court  that  nothing  has  been  filed 
with  him  in  the  way  of  objections  requiring  the  taking  of 
testimony.  ^^ 

§  735.    Evidence. 

Testimony  taken  upon  examination  of  the  bankrupt  is 
taken  in  the  whole  proceeding  and  may  be  introduced  and 
read  upon  the  hearing  of  a  petition  for  a  discharge,*^  but 
where  the  examination  is  not  introduced  before  the  master 
he  has  no  right  to  consider  it  though  he  took  it  himself 
while  sitting  as  referee.^^  Testimony  of  persons  other  than 
the  bankrupt  taken  outside  the  hearing  is  not  admissible  upon 
such  hearing.^® 

36  B.  A.  1898,  Sec.   196  and  19c.  Am.  B.  R.  347 ; /»  r«  Alphin  &  Lake 

See  Barton  v.  Barbour,   104  U.   S.  Cotton  Co.,   131  Fed.  Rep.  824,  12 

126,  26  L.  Ed.  672.  Am.'  B.  R.  653.    See  Sec.  629,  ante. 

s«In  re  Hendrick,  138  Fed.  Rep.  ^^  In  re  Murray,  162  Fed.  983,  20 

473,    14    Api.    B.    R.    795 ;    In    re  Am.  B.  R.  700. 

Kaiser,  99  Fed.  Rep.  689,  3  Am.  B.  ^^  In   re    Wilcox    (C.    C.    A.    2d 

R.  767.  Cir.),  109  Fed.  Rep.  628,  6  Am.  B. 

"7w   re   Gaylord    (C.   C.    A.   2d  R.  362 ; /ji  r^  Weisen  Bros.,  135  Fed. 

Cir.),  112  Fed.  Rep.  668,  7  Am.  B.  Rep.  442,  14  Am.  B.  R.  347;  In  re 

R.  1 ;  /»  re  Wilcox   (C.   C.  A.  2d  Alphin  &  Lake  Cotton  Co.,  131  Fed. 

Cir.),  109  Fed.  Rep.  628,  6  Am.  B.  Rep.  824,  12  Am.  B.  R.  653;  In  xe 

R.  362;   In  re  Goodhile,   130   Fed.  Goodhile,    130    Fed.    Rep.    782,    i2 

Rep.  782,  12  Am,  B.  R.  380;  In  re  Am.  B.  R.  380.  See  Sec.  629,  ante. 
Wiesen  Bros.,  135  Fed.  Rep.  442,  14 
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The  proof  in  support  of  the  specification  should  be  con- 
fined to  proving  the  allegations  contained  in  it.  The  op- 
posing party  is  bound  by  them  and  can  ijot  go  beyond  them 
and  produce  evidence  outside  of  them.*"  He  is  not  required 
to  prove  all  the  grounds  alleged.  If  any  one  ground  is 
sustained  by  the  evidence  it  is  sufficient  to  defeat  the  dis- 
charge.*^ 

The  court  will  not  reopen  a  case  for  the  purpose  of  intro- 
ducing additional  evidence  in  opposition  to  a  discharge  where 
the  creditor  has  had  ample  opportunity  to  present  his  case.*^ 

§  736.     Burden  of  proof  .*2* 

The  burden  of  proof  is  on  the  objecting  creditor  to  estab- 
lish by  clear  and  convmcing  evidence  his  ground  of  objec- 
tion.*^ It  is  not  necessary  for  the  objecting  party  to  prove 
his  case  beyond  a  reasonable  doubt;  a  fair  preponderance  of 
evidence  is  sufficient.** 

§  737.    Record  of  proceedings  before  referee. 

^  If  the  specification  is  sufficient,  proofs  may  be  taken  before 
the  referee  in  support  of  and  against  the  grounds  of  opposition 
to  the  discharge.  The  testimony  may  be  taken  down  in  narra- 
tive form  or  by  question  and  answer.*^    When  objections  are 

*» /m  j-e  Taplin,  135  Fed.  Rep.  861,  R.   1;  In  re  Eades    (C.   C.  A.  7th 

14  Am.   B.  R.  360;   In  re  Halsell,  Cir.),  143  Fed.  Rep.  293,  16  Am.  B. 

132  Fed.   Rep.   562,   13   Am.  B.   R.  R.  30;  In  re  Chamberlain,  125  Fed. 

106;    In   re   Kaiser,   99   Fed.    Rep.  Rep.  629,   11  Am.   B.  R.  95;  In  re 

689,  3  Am.  B.  R.  767.  Hamilton,    133    Fed.    Rep.    823,    13 

*i  Hudson  V.  Mercantile  National  Am.  B.  R.  333 ;  In  re  Keefer,  135 

Bank  (C.  C.  A.  8th  Cir.),  119  Fed.  Fedl  Rep.  885,  14  Am.  B.  R.  290;  In 

Rep.  346,  9  Am.  B.  R.  432.  re  Howdon,   111   Fed.   Rep.  723,   7 

*2  Kentucky  Nat.  Bank  v.  Carley  Am.  B.  R.  191 ;  In  re  Brockman,  168 

(C.  C.  A.  3d  Cir.),  121  Fed.  Rep.  Fed.  Rep.  1015,  21  Am.  B.  R.  251. 

822,  10  Am.  B.  R.  375.  "^In   re    Gaylbrd    (C.    C.   A.   2d 

*2*As  to  burden  of  proving  va-  Cir.),  112  Fed.  Rep.  668,  7  Am.  B. 

rious    grounds    for    opposing    dis-  R.  1 ;  /»  re  Dauchy,  122  Fed.  Rep. 

charge,  see  those  titles.  688,  10  Am.  B.  R.  527. 

"  In   re   Gaylord    (C.   C.    A.   2d  *=  General  Ord.  22. 
Cir.),  112  Fed.  Rep.  668,  7  Am.  B. 
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made  to  questions  and  answers,  the  grounds  of  the  objec- 
tions and  the  rulings  of  the  referee  should  be  noted  by  the 
referee.  He  should  also  include  evidence  offered,  although 
he  may  decide  it  to  be  incompetent,  immaterial  or  irrelevant.*® 
He  should  receive  all  the  evidence  offered  and  make  a  record 
of  all  that  transpires  on  the  examination  of  the  witness. 
Questions,  objections,  rulings,  exceptions  and  answers  should 
all  be  taken  down  for  the  use  of  the  court.  The  judge  who 
is  to  decide  the  question  of  discharge  is  entitled  to  have 
all  of  the  evidence  for  that  purpose  and  to  determine  what 
evidence  shall  be  excluded  and  what  may  be  included. 

§  738.    Referee's  report. 

At  the  conclusion  of  the  testimony  the  referee  will  hear 
arguments  of  counsel  and  report  to  the  judge  his  findings  qf 
fact  and  conclusions  of  law  together  with  a  recommendation 
as  to  whether  the  banki,-upt  is  entitled  to  a  discharge  or  not,*^ 
on  each  one  of  the  grounds  of  objection  set  up.*^  To  this 
report  •  the  bankrupt  or  the  persons  opposing  his  discharge 
may  file  exceptions.  The  referee  should  fix  a  date  within 
which  to  file  them.  The  exceptions  should  be  presented  to 
the  referee  within  such  time  as  to  permit  him  to  correct  his 
report  if  he  is  in  error.*^ 

The  referee's  report  should  not  be  filed  till  the  trustee's 
examination  of  the  bankrupt  is  formally  closed.  •'''°  The  re- 
port together  with  his  record  of  evidence  and  all  papers  and 
pleadings  connected  with  the  application  are  then  sent  to 
the  clerk. 

The  report  is  considered  by  the  judge,  either  upon  a 
motion  to  confirm  or  upon  the  exceptions.  A  day  is  fixed 
for  hearing  before  the  judge.      Counsel  may  be  heard   on 

*"  In  re  Lipset,  119  Fed.  Rep.  379,  B.  R.  814.     See  In  re  Walder,  152 

9  Am.  B.  R.  32;  In  re  Romine,  138  Fed.  Rep.  489,  18  Am.  B.  R.  419. 

Fed.  Rep.  837,   14  Am.  B.   R.  785.  *«In  re   Haskell,    164   Fed.  Rep. 

As    to    the   manner    of    proceeding  301,  20  Am.  B.  R.  914. 

before  a  referee  generally,  see  Sec.  *^  As  was  done  In  re  K^hn,  130 

91,  et  seq.,  ante.  Fed.  Rep.  1023,  12  Am.  B.  R.  793. 

*''  In  re  Steed  &  Curtis,  107  Fed.  =<>/»  re  Johnson,   158  Fed.  Rep. 

Rep.   682,  6  Am.   B.  R.  73 ;   In  re  342,  19  Am.  B.  R.  814. 
Johnson,  158  Fed.  Rep.  342,  19  Am. 
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behalf  of  the  objecting  creditors  and  the  bankrupt.  The 
judge  reviews  both  law  and  fact.  He  will  ordinarily  give 
the  same  weight  to  the  findings  of  fact  by  the  referee  as  are 
given  to  reports  of  masters  in  chancery."^  The  judge  may 
permit  additional  testimony  to  be  introduced  before  him  or  he 
may  refer  the  matter  again  to  the  referee  for  further  investi- 
gation.^^ 

§739.    Referee's  compensation — Costs.^** 

A  referee  is  not  entitled  to  extra  compensation  for  serv- 
ices on  a  reference  of,  a  specification  of  objections  to  the 
discharge  of  a  bankrupt.^* 

Such  compensation  has  been  allowed  in  a  few  cases  on 
the  ground  that  the  service  performed  was  that  of  a  special 
master  and  was  not  included  among  the  duties  required  of 
a  referee.®^  It  should  be  observed  that  General  Order  12 
expressly  provides  for  such  reference  to  "the  referee"  and  not 
to  a  special  master.  Section  72  added  by  the  amendment  of 
1903  ^®  clearly  prohibits  such  compensation. 

"See  Sec.  9S,  ante;  In  re  Gov-  Swift,    118   Fed.    Rep.   348,   9  Am. 

ington,    110  Fed.  Rep.   143,   6  Am.  B.  R.  237. 

B.  R.  373;  In  re  Lafleche,  109  Fed.  ''^  In  re  Sanborn,  131  Fed.  Rep. 
Rep.  307,  6  Am.  B.  R.  483;  In  re  191,  12  Am.  B.  R.  428;  In  re  Steed 
Stout,  109  Fed.  Rep.  794,  6  Am.  B.  &  Curtis,  107  Fed.  Rep.  682,  6  Am. 
R.  505;  In  re  Forth,  151  Fed.  Rep.  B.  R.  73. 

951,  18  Am.  B.  R.  186;  In  re  Whee-  =3*  As    to    compensation   of    ref- 

ler    (C.   C.  A.  7th   Cir.),   165   Fed.  eree,  see  Sec.  98,  ante. 

Rep.  188,  21  Am.  B.  R.  262.  Where  ^4  Bragassa    v.    St.    Louis    Cycle 

the    findings    of    a    referee    recom-  (C.  C.  A.  Sth  Cir.),  107  Fed.  Rep. 

mending  a  discharge  are  supported  11,  5  Am.  B.  R.  700.  B.  A.  1898, 
by  testimony,   an  order  refusing   a  "  Sec.    72,    added   by   amendment   of 

discharge  will  be  reversed.    Boyd  v.  Feb.  5,  1903,  32  Stat,  at  L.  797. 

Arnold,  Loucheim  &  Co.   (C.  C.  A.  =5  pellows  v.  Freudenthal,  102  Fed. 

5th  Cir.),  149  Fed.  Rep.  187,  79  C.  Rep.  731,  4  Am.  B.  R.  490;  In  re 

C.  A.  135,  17  Am.  B.  R.  839.  Grossman,  111  Fed.  Rep.  507,6  Am. 
As  to  the  weight  to  be  given  a  B.  R.  510. 

report   of  a   referee  generally,   see  '^32  Stat,  at  L.  797,  as  amended 

observation  of  Judge  Lowell  in  In  re      June  25,  1910,  36  Stat,  at  L.  838. 
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§  740.    Order  granting  discharge. 

The  order  must  be  regularly  entered  only  after  the  speci- 
fications of  objections  have  been  disposed  of.^^  The  discharge 
should  not  be  granted  until  the  specifications  of  objection  have 
been  disposed  of.  Referee's  certificate  of  conformity  is  unau- 
thorized where  petition  for  a  discharge  not  properly  referred 
to  him. 

It  is  within  the  power  of  Congress  to  grant  or  to  refuse  a 
discharge  to  a  bankrupt  upon  such  conditions  as  it  may  deem 
proper.  Such  a  privilege  is  not  a  natural  right,  or  a  right 
of  property,  but  is  a  matter  of  favor,  to  be  accepted  upon 
such  terms  as  Congress  sees  lit  to  impose,  and  is  in  no  way 
dependent  on  the  settlement  of  the  estate.*® 

It  is  the  duty  of  the  court  to  discharge  the  applicant  unless 
he  has  'committed  one  of  the  acts  specifically  set  out  as  a 
reason  for  refusing  the  discharge.^" 

These  are  i the  only  grounds  on  which  the  court  can  refuse 
a  discharge,  except  that  the  judge  may  refuse  it  when  the 
court  is  without  jurisdiction  of  the  proceeditigs.^'^  The  fact 
that  the  discharge  may  not  have  the  effect  to  release  debts  is 
no  ground  for  refusing  it.^^     The  issue  upon  the  effect  of  a 

^^  Where  no  order  was  ever  en-  ""B.     A.     1898,     Sec.     14b,     and 

tered  upon  the  memorandum  of  a  amendment  of  Feb.  S,  1903,  32  Stat, 

district  judge  refusing  a  discharge,  at  L.  797;  and  June  25,  1910;  OfB- 

the  question  is  not  res  judicata,  and  cial   Form  No.   59;   see  Form  No. 

when  the  order  is  later  entered,  the  164,  post;  "Smith  v.  Keegan   (C.  C. 

bankrupts  may  appeal  from  it.    In  A.  1st  Cir.),   Ill  Fed.  Rep.  157,  7 

re  Elkind   (C.  C.  A.  2d  Cir.),  175  Am.    B.   R.    4;    In   re   Maher,    144 

Fed.  Rep.  64,  99  C.  C.  A.  86,  23  Am.  Fed.  Rep.  503,  16  Am.  B.  R.  340; 

B.  R.  166.  In  re  Marshall  Paper  Co.  (C.  C.  A. 

In  re  Randall,   159  Fed.  298,  20  1st  Cir.),  102  Fed.  Rep.  872,  4  Am. 

Am    B.   R.'305.      (The   discharge^  B.  R.  468;  /m  r«  Herrman,  134  Fed. 

should  not  be  granted  until  the  spe-  Rep.  566,  4  Am.  B.  R.  139,  on  ap- 

cifications    of   objection   have   been  peal  (C.  C.  A.  2d  Cir.),  13  Am.  B. 

disposed  of.    Referee's  certificate  of  R.  778. 

conformity   is    unauthorized    where  ^'^  See  ante.  Sec.  722. 

petition  for  a  discharge  not  properly  ^^ In  re  Claff,  111  Fed.  Rep.  506, 

referred  to  him.)  7  Am.   B.  R.   128;  In  re  Marshall 

"Bunch  V.  Smith,  116  Tenn.  201,  Paper  Co.   (C.  C.  A.  1st  Cir.),  102 

93  S.  W.  80.  Fed.   Rep.  872,   4  Am.   B.   R.  468; 


DISCHARGE.  1335 

discharge  can  not  properly  arise  or  be  considered  in  deter- 
mining the  right  to  a  discharge.®*  An  honest  bankrupt  is 
regularly  entitle'd  to  a  discharge,  which  releases  him  from 
all  his  provable  debts  except  such  as  are  expressly  excepted 
by  the  statute.®* 

The  court  will  not  seek  for  grounds  for  refusing  a  discharge 
unless  they  are  properly  presented  by  the  parties.®^  If  the 
parties  do  not  raise  objections,  the  court  will  consi4er  them 
to  consent  to  the  discharge,  or  that  no  reason  exists  for  not 
granting  it.  The  confirmation  of  the  composition  with  cred- 
itors operates  as  a  discharge  of  the  bankrupt.®^ 

It  has  been  held  that  a  court  of  bankruptcy  has  power  to 
amend  a  discharge  after  the  term  at  which  it  was  granted.® '^ 

An  'order  refusing  a  discharge  finally  determines  for  all 
time  in  all  courts,  as  between  the  parties  and  their  privies, 
the  facts  upon  which  the  refusal  is  based.  It  is  a  bar  to  a 
second  application  in  the  same  bankruptcy  proceedings. ®®  It 
is  a  bar  to  a  discharge  in  proceedings  begun  in  another  court  if 
proved  in  that  proceeding  and  not  otherwise.®** 

Costs  may  be  taxed  to  the  losing  party."® 

In  re  Black,   97   Fed.  Rep.  493,  4  No.   12494  Fed.   Cas.,   3   Ben.  200; 

Am.  B.  R.  471,  note.  In  re   Rosenfield,    No.    120S7   Fed. 

«3/Mrg  Marshall  Paper  Co.  (C.  C.  Cas.,  2  N.  B.  R.   116;  In  re  Frey, 

A.  1st  Cir.),  102  Fed.  Rep.  872,  4  9  Fed.  Rep.  376. 

Am.  B.  R.  468;  In  re  Thomas,  92  <">B.  A.  1898,  Sec.  14c;  Sec.  250, 

Fed.   Rep.   912,   1   Am.   B.  R.   SIS;  ante. 

In  re  Mussey,  99  Fed.  Rep.  71,  3  "''  In  re  Kaufman,  136  Fed.  Rep. 

Am.  B..R.  S92;  In  re  Rhutassel,  96  262,  14  Am.  B.  R.  393. 

Fed.   Rep.   597,  2  Am.   B.   R.  697;  es  Bluthenthal  v.  Jones,  208  U.  S. 

In  re  Claff,   111   Fed.   Rep.   506,   7  64,  52  L.  Ed.  390,  19  Am.  B.  R.  288; 

Am.  B.   R.   128;   In  re  Tinker,  99  In   re   Fiegenbaum    (C.    C.    A.    2d 

Fed.  Rep.  79,  3  Am.  B.  R.  580.    See  Cir.),  121  Fed.  Rep.  69,  9  Am.  B,  R. 

also   as   to   the  effect  of   this    dis-  S9S;  In  re  Royal,  113  Fed.  Rep.  140, 

charge,  Tinker  v.  Caldwell,  193  U.  7  Am.  B.  R.  636. 

S.  473,  48  L.  Ed.  754,  11  Am.  B.  R.  es*  Bluthenthal  v.  Jones,  208  U.  S. 

568.  64,  52  L.  Ed.  390,  19  Am.  B.  R.  288. 

8*  B.  A.  1898,  Sec.  17,  and  Sec.  1,  «» In   re    Chamberlain,    125    Fed. 

clause  12.  Rep.  629,  11  Am.  B.   R.  95;  In  re 

6= /re  r?  Royal,  113  Fed.  Rep.  146,  Grossman,    111    Fed.    Rep.    507,    6 

7  Am.   B.  R.  636;  In  re  Schuyler,  Am.   B.  R.  510;  In  re  toung,   140 
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§  741.    When  discharge  stayed. 

The  discharge  may  be  stayed  to  give  a  creditor  an  oppor- 
tunity to  enforce  his  rights  against  persons  secondarily 
liable/"  or  for  the  purpose  of  allowing  a  creditor  to  assert 
in  a  state  court  a  right  to  subject  exempt  property  to  the 
payment  of  his  debt  which  would  be  released  by  the  dis- 
charge/^ or  to  await  the  determination  in  another  tribunal 
of  the  validity  of  some  act  set  up  as  a  ground  for  the  bank- 
rupt's discharge. ''* 

§  742.    Effect  of  discharge. 

A  discharge  in  bankruptcy  is  in  the  nature  of  a  personal 
privilege  granted  to  a  debtor  in  consideration  of  his  yielding 
up  all  of  his  property  for  distribution  among  his  creditors. 
It   does   not   extinguish   the   bankrupt's    liability.      It    is   a 


Fed.  Rep.  728,  15  Am.  6.  R.  477; 
In  re  Joseph  Wolpert,  1  Am.  B. 
R.  436  (referee.) 

70  7m  re  Maher,  169  Fed.  Rep. 
^7,  22  Am.  B.  R.  290,  distinguish- 
ing A.  Klipstein  &  Co.  v.  Allen- 
Miles,  136  Fed.  Rep.  385,  69  C 
C.  A.  229. 

Ti  In  re  Brumbaugh,  128  Fed.  Rep. 
971,  12  Am.  B.  'R.  2(M;  In  re  Tif- 
fany, 147  Fed.  Rep.  314,  17  Am. 
B.  R.  296. 

In  Lockwood  v.  Exchange  Na- 
tional Bank,  190  U.  S.  294,  300,  47 
L.  Ed.  1061,  10  Am.  B.  R.  107,  the 
supreme  court  said:  "There  would 
exist  in  favor  of  a  creditor  holding 
a  waiver  note,  like  that  possessed 
by  the  petitioning  creditor  in  the 
case  at  bar,  an  equity  entitling  him 
to  a  reasonable  postponement  of  the 
discharge  of  the  bankrupt,  in  order 
to  allow  the  institution  in  the  state 
court  of  such  proceedings  as  might 
be  necessary  to  make  effective  the 
rights  of  the  creditor. 


Proceedings  on  a  discharge  will 
be  stayed  on  the  petition  of  a 
creditor  who  holds  notes  waiving 
the  bankrupt's  exemption  in  certain 
property,  although  the  exemption 
was  never  formally  set  apart  to  the 
bankrupt  where  the  creditors  ap- 
parently acquiesced  in  it  and  on 
account  of  it  did  not  prove  their 
claims.  In  re  Mitchell,  175  Fed. 
Rep.  877,  23  Am.  B.  R.  707.  The 
bankruptcy  court  has  no  jurisdic- 
tion to  withhold  the  bankrupt's  dis- 
charge pending  the  determination 
of  an  action  against  him  for  the 
conversion  of  a  note  containing  a 
waiver  of  exemptions  where  the  al- 
leged conversion  is  denied.  In  re 
Hartsell  &  Son,  141  Fed.  Rep.  30, 
IS  Am.  B.  R.  177. 

7*/h  re  Olansky  et  al,  163  Fed. 
Rep.  428,  20  Am.  B.  R.  780;  In  re 
Maher,  169  Fed.  Rep.  997,  22  Am. 
B.  R.  290. 
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release  from  the  unpaid  balance  of  debts  existing  at  the  time 
the  petition  was  filed,  which  may  be  pleaded  in  bar  of  any 
action  upon  a  debt  so  released.'''^ 

A  discharge  does  not  extinguish  the  debts,  but  merely  bars 
the  remedy.'^''  A  discharge  is  a  meritorious  defense  and 
is  not  more  technical  or  less  favored  by  the  courts  than  other 
meritorious  defenses.'^''  Where  no  discharge  is  granted 
there  is  no  release,  and  the  unpaid  balance  of  a  debt  may  be 
recovered.'^®  Bankruptcy  proceedings  alone  do  not  operate 
to  bar  suits. 

The  confirmation  of  a  composition  has  the  same  effect  as 
a  discharge.'" 

The  discharge  of  a  plaintiff  in  a  state  court,  where  the 
trustee  did  not  intervene,  does  not  abate  the  suit.^" 

Withdrawing  objections  to  the  bankrupt's  discharge  on  the 
ground  that  a  debt  was  created  by  fraudulent  representations 
does  not  make  the  discharge  an  adjudication  as  to  this,  as 
the  plaintiff's  failure  to  object  would  not  bar  an  action  for 
fraud  after  the  bankrupt's  discharge.®^ 

The  discharge  has  nothing  to  do  with  the  settlement  of  the 
estate,^^  and  does  not  affect  the  creditor's  right  to  set  up  a 
counterclaim  to  the  action  of  the  trustee.^^ 

It  is  no  defense  to  a  liability  as  partners  that  the  debtors 
were  stockholders  in  a  corporation  which  had  been  discharged 
in  bankruptcy.** 

'■^  See  pleading  a  discharge,   Sec.  '"^  See  pleading  a  discharge,   Sec. 

802,  post.  80  Griffin   v.   Mut.   Life  Ins.    Co., 

^eDimmock    v.    Revere,    117    U.  119  Ga.  664. 

S.    SS9,    29    L.    Ed.    994;    Griffiths  si  Standard  Sewing  Machine*  Co. 

V.    Adams,   95    Md.    170;    Bank   of  v.'Kattell,  132  N.  Y.  App.  Div.  539, 

Commerce    v.     Ellioftt,     1091    WiSn  117  N.  Y.   Suppl.  32. 

648,  85  N.  W.  417.  szRand   v.    Sage,    94   Minn.    344, 

"Citizens'    Nat.    Bank   v.    Bran-  102  N.  W.  864. 

den,   (N.  D.  1910),  126  N.  W.  102.  ssWyckoff    v.    Williams,    121    N. 

78  Dingee  v.  Becker,  No.  3919  Fed.  Y.   Suppl.   189,   136  App.   Div.   495. 

Cas.,  9  N.   B.   R.   508;   Greenwald  «*  Virginia-Carolina  Chemical  Co. 

V.  Appell,  17  Fed.  Rep.  140;  Whit-  v.  Fisher,  58  Fla.  377,  50  So.  504. 
ney  v.    Crafts,    10   Mass.   23.      See 
also    In    re    Sweet,    36    Fed.    Rep. 
761. 
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§  743.    Effect  on  foreign  creditors. 

A  discharge  under  the  national  bankruptcy  act  of  the 
United  States  operates  to  release  a  bankrupt  from  all  his 
provable  debts,  except  certain  debts  enumerated  in  the  stat- 
ute. ^^ 

A  discharge  operates  as  a  release  from  any  such  debt  or 
liability,  wherever-it  has  been  contracted  or  arisen,^^  through- 
out the  several  states  and  territories  of  the  United  States.*' 

It  may  be  set  up  as  a  defense  in  bar  of  any  action  upon  a 
debt  thereby  released,  in  any  court,  either  state  or  federal, 
within  the  United  States.*^  The  reason  for  this  is  that  the 
territorial  effect  of  a  discharge  is  coextensive- with  the  power 
of  the  legislature  enacting  the  law.  It  may  be  possible  that  a 
foreigner  can  not  enforce  a  claim  in  the  courts  of  this 
country,  although  he  may  be  able  to  enforce  it  in  a  foreign 
court. 

The  rule  of  comity  of  nations  is  that  a  discharge  from  any 
debt  or  liability  under  the  bankrupt  law  of  the  country 
where  the  debt  or  liability  has  been  contracted  or  has  arisen, 
or  possibly  where  it  is  to  be  paid  or  satisfied,  will  be  recog- 
nized as  a  discharge  or  satisfaction  everywhere.**  "The 
rule  was  laid  down  by  Lord  Mansfield  in  Ballantine  v. 
Golding,  that  what  is  a  discharge  of  a  debt  in  the  country 
where  it  was  contracted  is  a  discharge  of  it  everywhere.'" 

^^  B.  A.  1898,  Sec.  17,  and  amend-  s*  See  pleading  a  discharge.  Sec. 

ment  of   1903,   32  Stat,   at   L.   798,  802,  post. 

and  amendment  of  June  2S,   1910;  ^' Story  on  Conflict  of  Laws,  Sec. 

Sec.  742,  ante.  340;    Dicey    on    Conflict   of  Laws, 

ss'Zarega's  Case,  No.   18204  Fed.  449. 

Cas.,  4  L.  R.  480;  Ruiz  v.  Eicker-  »»  Lord  Ellenborough  in  Potter  v. 

man,  S  Fed.  Rep.  790;   Pattison  v.  Brown  (1804),  S  East,  130. 

Wilbur,  10  R.  L  448.  In  Ellis  v.  McHenry,  6  L.  R.  C. 

But  see  Lizardi  v.  Cohen,  3  Gill.  P.  234,  Bovill,  C.  J.   (1871),  apply- 

(Md.)  430;  McMenomy  v.  Murray,  ing    this    principle    to    the    British 

3  Johns.  Chan.   (N.  Y.)  435.  Colonies,  said:     "In  the  first  place 

"  Hargadine  -  McKittrick        Dry  there   is   no   doubt  that  a  debt  or 

Goods    Co.  V.    Hudson    (C.    C.   A.  liability  arising  in  any  country  may 

8th    Cir.),    122   Fed.   Rep.   232,    10  be  discharged  by  the  laws  of  that 

Am.  B.  R.  225.  country,  and  that  such  a  discharge. 
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Hence  a  discharge  obtained  in  a  court  of  bankruptcy  in  the 
United  States,  releasing  a  debt  or  obligation  contracted  or 
incurred  in  the  United  States,  will  be  recognized  as  a  dis- 
charge of  that  debt  or  liability  in  any  country.  Thus  where  a 
debtor  and  creditor  both  resided  in  the  United  States,  where 
the  debt  was  created  and  where  the  discharge  was  granted, 
and  afterwards  both  parties  became  residents  of  England, 
and  a  suit  was  there  commenced  against  the  debtor  on  the 
original  indebtedness,  the  discharge  was  held  a  bar  to  re- 
covery.^^  The  same  rule  with  reference  to  a  discharge  in 
the  states  has  been  applied  in  Canada.^^  The  authorities 
seem  to  recognize  no  distinction  witli  reference,  to  the  resi- 
dence of  the  parties  to  the  contract,  whether  between  citizens 
or  between  citizens  and  a  foreigner,  or  between  forfeigners.?^ 
A  discharge  from  any  debt 'or  liability  under  the  national 
bankrupt  act  of  this  country  will  not  be  recognized  as  a 
release  of  a  debt  or  liability  which  has  not  been  contracteci  or 
■  arisen,  and  is  not  to  be  paid  or  satisfied  in  this  country.®* 
It  has  been  held  in  England  that  a  contract  made  in  England 

if  it  extinguishes  the  debt  or  Uabil-  Exchequer  Chamber,  in  ^Phillips  v. 

ity,  and  does  not  merely  interfere  Eyre,  L.  R.  6  Q.  B.  1,  22  L.  T.  869. 

i*ith  the  remedies  or  course  of  pro-  See  Sexton  v.  Kessler  &  Co.   (C. 

cedure  to  enforce  it,  will  be  an  ef-  C.  A.  2d  Cir.),  172  Fed.  Rep.  535, 

factual  answer  to  the  claim,  not  only  97  C.  C.  A.  161,  21  Am.  B.  R.  807, 

in  the  courts  of  that  country,  but  where   the  proposition  of  the  text 

in    every   other    country.      This    is  seems  to  be  assumed, 

the  law  of  England,  and  is  a  prin-  '^  Potter  v.  Brown,  5  East,  124. 

ciple   of  private    international    law  ^^.  Ohiemacher  v.  Broek,  44  Upper 

adopted  in  other  countries.     It  was  Canada  Rep.  366. 

laid  down  by  Lord  King,  in  Bur-  ^^  Story  on  Conflict  of  Laws,  Sec. 

rows  .V.    Jemino,   2   Stra.    733;    by  340. 

Lord    Mansfield,    in    Ballantine    v.  '>*Lizardi  v.  Cohen,  3  Gill.  (Md.) 

Golding,  Cook's   Bk.  Law,  419;  by  430;      McMenomy    v.     Murray     3 

Lord    Ellenborough,    in    Potter    v.  Johns.  Chan.   (N.  Y.)  435;  Ellis  v. 

Brown,  5   East,  124;  by  the  Privy  McHenry,  L.  R.  6  C.  P.  228. 

Council,  in  Odwin  v.  Forbes,  Buck.  See  also  Bartley  v.  Hodges,  1  B. 

57;  in  Quelin  v.  Moisson,  1  Knapp,  &  S.  375;  Story  on  Conflict  of  Laws, 

265,  6,  n;  by  the  court  of  Queen's  Sec.  342;  Dicey  on  Conflict  of  Laws, 

Bench,  in  Gardner  v. 'Houghton,  2  451. 
B.  &  S.  743;   and  by  the  court  of 
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is  not  discharged  under  an  insolvent  act  of  one  of  the  United 
States  so  as  to  bar  a  suit  upon  contract  in  the  English 
courts.®^ 

Where  a  foreigner  comes  into  court  of  bankruptcy  for 
the  purpose  of  proving  a  debt,  he  thereby  submits  himself  to 
the  jurisdiction  of  the  court.  A  discharge  in  such  case  will 
probably  bar  the  foreigner's  claim  asserted  in  either  a  do- 
mestic or  foreign  court.  ^^  But  where  a  foreigner  does  not 
prove  his  debt  in  a  court  of  bankruptcy,  and  has  not  knowl- 
edge of  the  proceedings,  his  debt  is  not  barred  in  any  court 
by  the  discharge. 

Where  a  discharge  does  not  release  a  debt  or  claim  under 
the  national  bankruptcy  act,  such  debt  of  claim  is  not  released 
in  any  other  country.^^ 

§  744.    Effect  of  a  foreign  discharge  on  American  debts. 

The  same  principles  which  have  been  stated  in  the  last 
section  as  governing  the  effect  of  an  American  discharge  in 
a  foreign  country,  are  true  with  reference  to  the  effect  of  a 
foreign  discharge  in  the  United  States.  Thus  it  has  been 
held  that  a  discharge  under  a  foreign  law  was  no  bar  to 
an  action  on  a  contract  made  in  this  country.®*  Where  a 
person  voluntarily  submits  himself  to  the  jurisdiction  of  the 
court  granting  the  discharge,  to  prove  his  claim  and  par- 
ticipate in  the  proceedings,  he  is  bound  thereby,  and  the^ 
courts  of  this  country  will  recognize  the  discharge  as  a  bar 
to  an  action  upon  a  debt  released  thereby.®'     The  courts  of 


95  Smith  V.  Buchanan,  1  East,  6,  430;     McMenomy     v.     Murray,    3 
11.     See  also  Lewis  v.  Owen,  4  B.  Johns.  Chan.   (N.  Y.)  435. 

&  Aid.  6S4;  Philips  v.  Allan,  8  B.  ^s  McMillan  v.  McNeill,  4  Wheat. 

&  Aid.  477.  209,  4  L.   Ed.   SS2;   Green  v.   Sar- 

96  Consult  Peck  v.  Hibbard.  26  Vt.  miento,  No.  S760  Fed.  Cas.,  3  Wash. 
698;    Phelps    v.    Borland,    103    N.  C.  C.  17. 

9^B.   A.  1898,   Sec.   17,   clause  3;  so  Peck  v.   Hibbard,   26  Vt.  698; 

Lizardi    v.    Cohen,    3    Gill.    (Md.)  Phelps  v.  Borland,  103  N.  Y.  406. 
Y.  406. 
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this  country  will  also  recognize  the  binding  force  of  a  dis- 
charge under  a  foreign  law,  releasing  a  debt  or.  a  liability, 
which  had  been  contracted  or  had' arisen  in  that  country. 

There  are  many  cases  decided  in  the  federal  and  state 
courts  which  apply  to  discharges,  granted  by  the  courts  of 
one  state  when  sought  to  be  asserted  against  the  citizens  of 
another.^""  These  cases  can  not  be  considered  authority  in 
detemiining,  the  effect  of  a  discharge  between  sovereign 
states  unrestricted  by  constitutional  limitations.  All  of  these 
cases  turned  upon  the  peculiar  structure  of  the  Constitution 
of  the  United  States  prohibiting  the  states  from  passing  laws 
impairing  the  obligation  of  contracts.  This  limitation  upon 
state  legislatures  has  been  discussed  in  another  place.  ^ 


§  745.    On  assignment  of  wages. 

Where  a  debtor  assigns  his  unearned  wages  to  secure  a 
debt,  a  discharge  releases  him  from  having  his  wages  earned 
after  the  adjudica,tion  applied  to  the  payment  of  the  debt.^ 

Where  such  assignment  creates  a  lien  it  is  not  affected  by 
his  discharge.® 


looGilman  v.  Lockwood,  4  Wall. 
409,  18  L.  Ed.  432;  Baldwin  v. 
Hale,  1  Wall.  223,  17  L.  Ed.  S31 ; 
Baldwin  v.  Bank,  1  Wall.  234,  17 
L.  Ed.  534;  Ogden  v.  Saunders,  12 
Wheat.  213,  6  L.  Ed.  606;  Boyle 
V.  Zacharie,  6  Pet.  348,  8  L.  Ed 
423;  Fdch  v.  Bugbee,  48  Me.  9 
Anderson  v.  Wheeler,  25  Conn.  603 
Whitney  v.  Whiting,  35  N.  H.  457 
Murphy  v.  Manning,  134  Mass 
488;  Hicks  v.  Hotchkiss,  7  John. 
Chan.  (N.  Y.)  297;  Van  Hook  v 
Whitlock,  26  Wend.  (N.  Y.)  43; 
Savoye.v.  Marsh,  10  Met.  (Mass.) 
594;  Producers  Bank  v.  Farnum, 
5  Allen  (Mass.)  10;  Dunlap  v. 
Rogers,  47  N.  H.  281;  Pierce  v. 
O'Brien,   129  Mass.  314;  Towne~  v. 


Smith,  No.  14115  Fed.  Cas.,  1  Wood. 
&  M.   115. 
J  Sec.  11,  ante. 

2  Leitch  V.  Northern  Pac.  Ry.  Co., 
95  Minn.  35,  14  Am.  B.  R.  409; 
In  re  West,  128  Fed.  Rep.  205,  11 
Am.  B.  R.  782;  In  re  Home  Dis- 
count Co.,  147  Fed.  Rep.  538,  17 
Am.  B.  R.  168. 

See  however  Citizen  Loan  Asso- 
ciation V.  Boston  &  Maine  Rail- 
road, 196  Mass.  528,  82  N.  E.  696, 
refusing  to  follow  the  above  cases. 
As  to  lien  created  by  assignment 
of  wages,  see  ante,  Sec.  455. 

3  Mallin  v.  Wenham,  209  111.  252, 
13  Am.  B.  R.  210,  103  111.  App. 
609;  Citizens  Loan  Association  v. 
B.  M.  R.  R.,  196  Mass.  528,  19 
Am.  B.  R.  650. 
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§  746.    On  bankrupt's  title  and  business. 

The  discharge  has  no  efifect  on  the  title  to  the  bankrupt's 
property,*  but  may  have  'the  eff edt  of  ahering  the  business  ties 
of  the  bankrupt.^ 

.  §  747.     On  actions  pending. 

The  discharge  may  cause  the  dismissal  of  a  suit  by  the 
bankrupt/  although  the  trustee  may  go  on  with  an  action  after 
the  discharge  and  with  the  bankrupt's  consent  even  after  the 
estate  is  settled,®  and  a  state  officer  previously  appointed- may 
proceed  with  an  action  in  a  state  court  to  recover  property 
fraudulently  conveyed.® 

The  plaintiff  in  an  action  for  personal  injuries  may  recover 
for  doctor's  and  nurses'  bills,  although  they  were  included 
in  his  schedules  in  bankruptcy  and  barred  by  his  discharge. 
The  plaintiff  has  a  right  to  treat  such  debts  as  debts  of 
honor.  ^* 

The  bankrupt  in  New  York  has  a  right  on  his  discharge  to 
have  a  jiidgment  against  him  canceled.^" 

A    discharge    releases    the   bank-  phia    &    R.    Coal    &    Iron    Co.    v. 

rupt  from  personal  liability  on  an  Hotchkiss,  82  N.  Y.  471. 

order  in  writing  to  pay  salary  sub-  ''  Though  the  debt  is   not  sched- 

sequently   to    accrue,    although    the  "^ed     or     known     to     the    trustee, 

order  might  be   enforceable  as  se-  ^""^y„^-    Norman,   91    Mo.   App. 


curity  against  the  employer.   Mitch- 


517,  519. 

T    ,      ,     ,r.r.   ■»«•         oeo    -7^  '  Stone  V.  Jenkins,  176  Mass.  544, 

ell   V.    Leland,    190   Mass.    258,    76  __   ^    ^y    -inm 

N-  E.  670.  9  Osborn  v.  Fender,  11  Am.  B.  R. 

*  The  administration  of  the  estate  224 

may  go  on  without  regard  to  the  9*  Sibley  v.  Nason,  196  Mass.  125, 

date    of    the    discharge.      Rand    v.  gi  jg-.  E.  887. 

Sage,  94  Minn.  344,  102  N.  W.  864.  lo  Hussey  v.  Judson,  43  Misc.  (N. 

5  The  discharge  in  bankruptcy  of  Y.)  370,  87  N.  Y.  Suppl.  499.  Costs 
a  former  trustee  of  a  corporation  should  not  be  imposed  on  a  bank- 
has  the  efifect  to  prove  that  he  had  rupt  on  setting  aside  a  judgment 
ceased  all  connection  with  the  com-  against  him  as  discharged.  Briefer 
pany  where  his  stock  went  to  his  v.  Johnson,  32  Misc.  764,  66  N.  Y. 
assignee   in   bankruptcy.     Philadel-  Suppl.  477. 
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§  748,    On  exempt  property. 

After  a  discharge  of  the  debtor,  a  creditor  can  rxot  enforce 
his  debt  against  his  exempt  property/^  unless  a  lien  had  been 
fastened  on  such  property  before  the  discharge  was  granted  ^^ 


§  749.    On  liens. 

The  effect  of  a  discharge  is  to  release  the  personal  liability 
only.  It  does  not  affect  liens  upon  his  property.  If  they  are 
valid,  under  the  laws  of  the  state  and  the  bankrupt  act,  they 
may  be  enforced  after  a  discharge  is  granted.  ^^ 

Thus  a  judgment  which  has  become  a  valid  lien  on  prop- 
erty  will   continue   to   be   so,^^    especially   when   on   exempt 


11  Groves  v.  Osburn,  79  Pac.  Rep. 
SOO;  Bell  v.  Dawson  Grocery  Co., 
120  Ga.  628,  12  Am.  B.  R.  160; 
Claster  v.  Sable,  22  Pa.  Sup.  Ct. 
631,  10  Am.  B.  R.  446;  Bowen  & 
Thomas  v.  Keller,  130  Ga.  S4,  60 
S.  E.  174;  Brooks  v.  Eblen,  32  Ky. 
L.  Rep.  4S3,  106  S.  W.  308. 

i^McKenney  v.  Cheney,  118  Ga. 
387,  11  Am.  B.  R.  54;  Powers  Dry 
Goods  Co.  V.  Nelson,  10  N.  D.  580, 
7  Am.  B.  R.  506. 

13  Howard  v.  Cunliff,  10  Am.  B. 
R.  71 ;  Paxton  v.  Scott,  10  Am.  B. 
R.  80;  Stephenson  v.  Bird  (Ala. 
1910).  S3  So.  93;  Oliphint  v.  Eck- 
erly,  36  Ark.  69,  specific  liens; 
McCall  V.  Herring,  116  Ga.  235,  42 
S.  E.  468;  Philmon  v.  Marshall,  116 
Ga.  811,  43  S.  E.  48;  Haggerty  v. 
Byrne,  75  Ind.  499;  Paxton  v.  Scott, 
66  Neb.  385,  92  N.  W.  611 ;  Popham 
V.  Narretto,  20  Hun  (N.  Y.)  299; 
Powers  Dry  Goods  Co.  v.  Nelson, 
10  N.  D.  580,  58  L.  R.  A.  770, 
-88  N.  W.  703;  Woods  v.  Klein, 
223  Pa.  St.  256,  72  Atl.  523  (four 
months'  old). 


The  discharge  stops  personal 
liability  on  a  mortgage  four  months' 
old,  but  does  not  affect  proceedings 
to  foreclose  the  mortgage  itself. 
Evans  v.  Rounsaville,  115  Ga.  684, 
42  S.  E.  100;  Smith  v.  Zachery,  115 
Ga.  722,  42  S.  E.  102. 

Where  the  debt  of  an  attaching 
creditor  within  the  fo.ur  months' 
period  might  have  been  proven  in 
the  bankruptcy  proceedings,  the 
bankrupt's  discharge  when  properly 
pleaded  is  a  bar  to  any  action  to 
recover  the  same.  Wood  v.  Carr, 
10  Am.  B.  R.  577. 

"Blum  V.  Ellis,  73  N.  C.  293; 
Peck.  V.  Jenness,  7  How.  612.  12  L. 
Ed.  841;  Cros'oy  v.  Wentworth,  48 
Mass.  10;  McCullough  v.  Caldwell. 
5  Ark.  237;  Grandin  v.  First  Nat. 
Bank,  98  N.  W.  Rep.  70;  Bassett 
v.  Thackara,  72  N.  J.  L.  81,  60  Atl. 
Rep.  39;  Marx  v.  Hart,  166  Mo. 
503,  8  Am.  B.  R.  A.  438m;  Smith 
V.  Zachery,  115  Ga.  722,  8  Am.  B. 
R.  240;  McCance  v.  Taylor,  10  Grat. 
(Va.)  580;  Bates  v.  Tappan,  99 
Mass.  376;  Bowman  v.  Harding,  56 
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property,'*  but  if  the  judgment  is  merely  a  personal  liability 
it  is  released  by  a  discharge.  In  an  action  to  enforce  a 
mechanic's  lien  or  mortgage,  the  discharge  will  not  bar  the 
proceedings  except  as  to  a  personal  judgment  for  a  defi- 
ciency.^'' A  lien  created  by  the  levy  of  an  execution  more 
than  four  months  before  bankruptcy  is  not  affected  by  the 
discharge  of  the  defendant.^"  A  vendor's  lien  for  the  pur- 
chase price  of  property  sold  may  be  enforced  after  a  dis- 
charge, provided  such  lien  is  recognized  by  the  state  laws.^' 
Nor  can  a  discharge  be  pleaded  when  the  question  in  issue 
is  one  of  title  to  property.^^ 

The  lien  of  a  mortgage  given  more  than  four  months 
before  bankruptcy  is  not  discharged.  ^^ 

Where  property  of  the  bankrupt  has  been  attached  by  legal 
proceedings  prior  to  the  period  of  four  months  next  pre- 
ceding the  commencement  of  proceedings   in  bankruptcy,  a 


Me.  559;  Leighton  v.  Kelsey,  57  Me. 
85;  Ingraham  v.  Phillips,  1  Day 
(Conn.)  117;  Jones  v.  Lellyett,  39 
Ga.  64;  Camp  v.  Young,  119  Ga.  981, 
47  S.  E.  560,  when  holder  of  judg- 
ment has  not  proved  his  debt ;  Doyle 
V.  Hall,  86  111.  App.  163;  Pinkard 
V.  Wilhs  (Texas,  1900),  57  S.  W. 
891;  McCance  v.  Taylor,  10  Gratt. 
(Va.)  580.  See  further  Sec.  427, 
ante. 

'SR  Mayer  Boot  &  Shoe  Co.  v. 
Ferguson  (N.  D.  1910),  126  N.  W. 
110. 

i»  Second  Nat'l  Bank  v.  State 
Nat'l  Bank,  10  Bush.  (Ky.)  367; 
Reed  v.  BuUington,  49  Miss.  223; 
Scott  V.  EUery,  142  U.  S.  381,  35 
L.  Ed.  1050;  Pierce  v.  Wilcox,  40 
Ind.  70;  Roberts  v.  Wood,  38  Wis. 
60;  Stewart  v.  Anderson,  10  Ala. 
504;  Truitt  v.  Truitt,  38  Ind.  16; 
City  Bank  v.  Walton,  5  Rob.  (La.) 
158;  Holland  v.  Cunliff,  96  Mo.  App. 
67,  10  Am.  B.  R.  71 ;  Copper  Belle 
Mining  Co.  v.  Costello  (Ariz.  1909), 


100  P.  807;  Morganstein  v.  Com- 
mercial National  Bank,  125  111.  App. 
397;  Catterlin  v.  Armstrong,  101 
Ind.  258;  Prentis  v.  Armstrong,  118 
Mich.  259,  76  N.  W.  381,  5  Detroit 
Leg.  N.  494,  personal  deficiency 
decree  barred — can  only  be  entered 
on  notice  to  give  bankrupt  an  op- 
portunity to  plead  his   discharge. 

20  Philmon  v.  Marshall,  116  Ga. 
811,  11  Am.  B.  R.  180;  s?e  further 
Sec.  447,  ante. 

21  Lewis  V.  Hawkins,  23  Wall.  119, 
23  L.  Ed.  113;  Bassett  v.  Thackara, 
72  N.  J.  L.  81,  60  Atl.  Rep.  39.  In 
Graham  v.  Richerson,  115  Ga.  1002, 
8  Am.  B.  R.  700,  it  was  held  that 
no  vendor's  lien  existed  in  the  state. 
As  to  vendor's  liens,  see  further 
Sec.  487,  ante. 

22  Berry  v.  Jackson  (Ga.),  8  Am. 
B.  R.  485. 

23  Evans  v.  Rounsaville,  115  Ga. 
684,  8  Am.  B.  R.  236.  As  to  lien 
of  mortgage,  see  further  Sec.  469, 
et  seq.,  ante. 
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judgment  may  be  entered  in  the  court  in  which  such  judg- 
ment is  pending,  to  be '  enforced  against  the  property  at- 
tached, even  though  the  discharge  is  pleaded  in  bar  of  the 
further  maintenance  of  the  judgment  suit.^* 

So  judgment  may  be  taken  against  the  bankrupt  with  per- 
petual stay .  of  execution  to  enable  the  creditor  to  proceed 
on  an  attachment  bond  given  more  than  four  months  before 
bankruptcy.^^  In  such  cases  the  judgment  can  not  be 
enforced  against  the  person  of  the  bankrupt.  It  was  held 
under  the  former  act  that  where  a  suit  has  been  begun 
before  a  petition  in  bankruptcy  had  been  filed,  a  person 
might  prosecute  a  suit  to  enforce  a  lien  upon  property  fraud- 
ulently conveyed  by  the  bankrupt,  even  though  a  discharge  is 
pleaded  in  bar  of  the  suit,^®  and  the  same  rule  is  followed 
to-day  as  to  a  lien  to  enforce  a  creditor's  bill,^''  or  to  an  action 
by  the  trustee  to  set  aside  fraudulent  conveyances  as  the  dis- 
charge is  personal  only  to  the  bankrupt,^"  but  where  the  lien 


2^  Doe  V.  Childress,  21  Wall.  642, 
22  L.  Ed.  549;  Bates  v.  Tappan,  99 
Mass.  376;  Ingraham  v.  Philips, 
1  Day  (Conn.)  117;  Bowman  v. 
Harding,  56  Me.  559;  Leighton  v. 
Kelsey,  57  Me.  85.  See  also  In  re. 
Marshall  Paper  Co.,  102  Fed.  Rep. 
872,  4  A.  B.  R.  468;  In  re  Rem- 
ington Motor  Co.,  119  Fed.  Rep. 
141,  9  Am.  B.  R.  533 ;  Wakeman  v. 
Throckmorton,  74  Conn.  616,  51  A. 
554;  Barnstable  Savings  Bank  v. 
Higgins,124  Mass.  115;  Davenport 
V.  Tilton,  10  Mete.  (Mass.)  320; 
Bosworth  V.  Pomeroy,  112  Mass. 
293;  Stockwell  v.  Silloway,  113 
Mass.  382;  Johnson  v.  Collins,  116 
Mass.  392. 

25  Kendrick  &  Roberts  v.  Warren 
Bros.  Co.,  110  Md.  47,  72  A.  461. 

26  Fetter  v.  Cirode,  4  B.  Mon. 
(Ky.)  482;  Payne  v.  Able,  7  Bush. 
fKy.)  344;  Lowry  v.  Morrison,  11 
Paige  (N.  Y.)  327. 

,    27  Wahlheimer  v.  Truslow,  106  N. 


Y.  App.  Div.  n,  94  N.  Y.  Suppl. 
137. 

A  fraudulent  grantee  can  not 
plead  the  subsequent  discharge  of 
his  grantor  as  a  defense  in  a  cred- 
itor's suit  brought  more  than  four 
months  prior  to  the  institution  of 
the  bankruptcy  proceeding,  and 
which  pertains  to  land  which  was 
never  brought  within  the  jurisdic- 
tion of  the  bankruptcy  court.  Flint 
v.*  Chaloupka,  78  Neb.  594,  11  N. 
W.  465,  18  Am.  B.  R.  293. 

A  creditor  can  not  maintain 
suit  to  set  aside  a  conveyance 
as  fraudulent  though  made  more 
than  four  months  before  bank- 
ruptcy. His  debt  is  barred  by  the 
discharge  and  the  trustee  must 
proceed.  Ruhl-Knoblegard  Co.  v. 
Gillespie,  61  W.  Va.  584,  56  S.  E. 
898. 

30  Paxton  V.  Scott,  66  Neb.  385, 
92  N.  W.  611. 
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is  actually  created  after  the  discharge  on  a  suit  pending  before 
the  discharge,  the  lien  is  avoided  by  the  discharge.*^ 

§  750.     On  trusts.    * 

A  creditor's  action  to  enforce  a  resulting  trust  is  not  af- 
fected by  the  discharge.*^ 

§  751.    In  a  second  proceeding. 

Debts  from  which  a  discharge  was  denied  under  a  former 
bankrupt  act,^^  or  insolvenc)'-  proceedings,^*  are  provable  and 
released  by  a  discharge  in  bankruptcy. 

A  discharge  obtained  in  a  new  proceeding  will  not  release 
debts,  provable  in  a  former  proceeding  under  the  bankrupt 
act  of  1898,  where  the  bankrupt  failed  to  obtain  a  discharge 
in  that  proceeding.  ^^  The  undischarged  debts  are  provable  in 
the  new  proceeding.  The  reason  that  they  are  not  released 
by  a  discharge  is  that  the  failure  to  obtain  a  discharge  in  the 
former  proceeding  is  res  judicata  as  to  whether  or  not  the 
bankrupt  is  entitled  to  be  discharged  from  the.  claims  of  the 
creditors  scheduled  and  provable  in  the  former  proceeding.^'^ 

31  Phillip  Carey  Manufacturing  1000,  13  Am.  B.  R.  711 ;  In  re  Sil- 
Co.  V.  Viaduct  Place,  1  da.  App.  verman  (C.  C.  A.  2d  Cir.),  157  Fed. 
707,  58  S.  E.  274.  Rep.  675,  85  C.  C.  A.  224,'  19  Am. 

32  Evans  v.  Staalle,  88  Minn.  253,  B..R.  460. 

92  N.  W.  951,  11  Am.  B.  R.  182.  An  order  dismissing  the  second 
33/71  re  Herrman,  102  Fed.  Rep.  bankruptcy  and  enjoining  its  further 
753,  4  Am.  B.  R.  139,  affirmed  (C.  prosecution  is  too  broad  where  it 
C.  A.  2d  Cir.),  106  Fed.  Rep.  987.  prevents  the  proceeding  going  on 
.34 /;i.  re  Bybee,  124  Fed.  Rep.  as  to  some  debts  scheduled  which 
1011,  10  Am.  B.  R.  761;  Dean  v.  were  not  provable  in  the  first  pro- 
Justices,  173  Mass.  4£3,  2  Am.  B.  ceeding  In  re  Kuffler  (C.  C.  A. 
R.  163,  53  N,  E.  893.  2d.    Cir.),    151    Fed.    Rep.    12,    61 

35  Bluthenthal  v.  Jones,  208  U.  S.  C.  C.  A.  259,  18  Am.  B.  R.  16. 

64,  52  L.  Ed.  390,  19  Am.  B.  R.  288 ;  37  Bluthenthal  v.  Jones,  208  U.  S. 

Kuntz    v.    Young    (C.    C.    A.    8th  64,  52  L.  Ed.  390,  19  Am.  B.  R.  288; 

Cir.),  131  Fed.  Rep.  719,   12  Am.   B.  Kuntz    v.    Young    (C.    C.    A.    8th 

R.  505;  In  re  Claff,  111  Fed.  Rep.  Cir.), -131   Fed.   Rep.   719,   12  Am. 

506,  7  Am.  B.  R.  128;  In  re  Dris-  B.   R.   505;   In  re  Weintraub,   133. 

coe,  No.  4090  Fed.  Cas.,  Low.  430;  Fed.  Rep.  1000,  13  Am.  B.  R.  711. 
In    re    Wientraub,    133    Fed.    Rep. 
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A  debt  proved  in  the  first  proceeding  and  put  in  judgment 
thereafter  is  not  a  new  debtj'Iso  as  to  entitle  the  bankrupt 
in  the  second  bankruptcy  to  retiy  his  right  to  a  discharge 
therefrom.^* 

A  mere  failure  to  apply  for  a  discharge  in  the  first  pro- 
ceeding within  the  time  limited  is  in  effect  a  judgment  by 
default  against  the  right  to  a  discharge.''®  If-  this  were  not  so, 
a  bankrupt,  who  failed  to  apply  for  a  discharge  within  the  time 
specified  in  the  gtatute,  by  filing  a  new  petition  for  the  purpose 
of  obtaining  a  discharge  ©nly,  could  thereby  avoid  the  statutory 
limitation  as  to  time  within  which  to  apply  for  a  discharge. 
If  a  bankrupt  was  denied  a  discharge  in  the  first  proceeding, 
he  might  file  a  petition,  and,  because  the  defense  set  up  in 
the  first  proceeding  to  the  granting  of  the  discharge,  as  a 
fraudulent  transfer  within  four  months  of  bankruptcy  or  a 
false  oath  or  account  in  the  first  proceeding,  could  not  be 
made  in  the  second  proceeding,  be  able  to  obtain  a  discharge 
from  the  very  debts  which  the  court  had  held  should  not  be 
released.  If  the,  same  defenses  could  be  made,  it  would  re- 
quire the  creditors  to  litigate  again  a  question  already  set- 
tled. The  reason  that  res  judicata  does  not  apply  tO'  pre- 
vent a  release  of  debts,  provable  in  a  proceeding  under  a 
former  bankrupt  act,  or  in  insolvency  proceedings,  is  that  the 
issue  is  not  the  same.,  A  bankrupt  might  not  be  entitled  to  a 
discharge  under  these  acts,  and  yet  be  entitled  to- one  under 
the  act  of  1898. 

38 /»    re   KufBer,    ISS    Fed.    Rep.  from  debts  listed  in  the  first  peti- 

1018,  19  Am.  B.  R.  181.  tion.    In  re  PuUian,  171  Fed.  Rep. 

39 /»  re  Bramlett,  161   Fed.  Rep.  595,  32  Am.  B.  R.  513. 

•588,  20  Am.  B.  R.  402;  Re  Von  Bor-  The  second  petition  for  adjudica-. 

ries,  168  Fed.  Rep.  718,  21  Am.  B.  tion    should    be    dismissed    where 

R.  849;  In  re  Stone,  172  Fed.  Rep.  there  are  no  assets,  and  the  same 

947,  22  Am.  B.  R.  895.    In  re  Leven-  debts  are  scheduled,  and  no  others, 

stein,  180  Fed.  Rep.  957,  24  Am.  B.  Creditors    who   prove   their   claims 

R.  822;   Pollet  v.  Cosel   (C.   C.  A.  in   the   second  proceeding   are   not 

179  Fed.  Rep.  488,  103  C.  C.  A.  68,  estopped  from  pleading  as  a  ground 

24  Am.  B.  R.  678.  for  their   dismissal  that  the  bank- 

The  bankrupt  should  be  enjoined  rupt  was  not  entitled  to  a  discharge, 

from  making  any  application  in  the  In  re  Elby,   157  Fed.  Rep.  935,   19 

second  proceeding  for  a  discharge  Am.  B.  R.  734. 
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A  voluntary  proceeding  in  bankruptcy  for  the  sole  pur- 
pose of  obtaining  a  discharge,  ^v/hich  a  prior  involuntary  pro- 
ceeding has  conclusively  determined  that  the  bankrupt  is  not 
lawfully  entitled  to,  presents  no  ground  for  relief  and  should 
be  dismissed.*^  If  new  debts  have  been  created  since  the 
first  proceeding  a  different  case  is  presented.  The  bankrupt 
may  be  entitled  to  a  discharge  releasing  him  from  these 
debts.  A  discharge  in  a  second  proceeding  will  not  have  the 
effect  of  releasing  debts  from  which  the  bankrupt  has  failed 
to  apply  for,  or  has  been  denied  a  discharge  in  a  former 
proceeding.**  This  will  not  prevent  granting  a  discharge  for 
what  it  is  worth. *^ 

The  creditor  to  protect  himself  should  appear  in  the 
second  proceedings  and  prove  the  order  refusing  the  dis- 
charge in  the  first  proceedings,  otherwise  he  is  bound  by 
the  second  discharge,*®  unless  it  appears  he  had  no  notice  of 
the  second  proceedings.*'' 

§  752.    In  what  court  the  efifect  of  a  discharge  is  determined. 

A  discharge  in  bankruptcy  discharges  the  bankrupt  from 
all  debts  and  claims  which  are  made  provable  against  his 
estate,  and  which  existed  on  the  day  the  petition  was  filed, 
excepting  such  debts  as  are  by  law  excepted  from  the  opera- 
tion of  a  discharge  in  bankruptcy.*^ 

*3  Kuntz  V.  Young  (C.  C.  A.  8th  *>■  Where   a   bankrupt   is   refused 

Cir.),  131  Fed.  Rep.  719,  12  Am.  B.  a    discharge    upon    the    opposition 

R.  SOS;   In  re  Fiegenbaum   (C.  C.  of  a  judgment  creditor  who  had  no 

A.  2d  Cir.),  121  Fed.  Rep.  69,  9  personal  knowledge  of  the  second 
Am.  B.  R.  595 ;  In  re  Kuffler,  144  bankruptcy,,  because  his  address, 
Fed.  Rep.  445,  16  Am.  B.  R.  305;  though  appearing  in  the  city  direc- 
In  re  Weintraub,  133  Fed.  Rep.  tory  was  misstated,  the  judgment 
1000,  13  Am.  B.  R.  711.  creditor's     default    on     subsequent 

^*  Kuntz  V.  Young  (C.  C.  A.  8th  motion  to  discharge  the  debt  under 

Cir.),   131   Fed.   Rep.   719,   12  Am.  the  New  York  Code  will  be  opened. 

B,  R.  SOS.  It  further  appeared  that  no  notice 
^^  In  re  Clafif,  111  Fed.  Rep.  506,  of  the  default  was  given.     Matter 

7  Am.  B.  R.   128.  of  Quackenbush,  122  App.  Div.  456, 

*«  Bluthenthal   v.    Jones,    51    Fla.  19  Am.  B.  R.  647. 

396,  41  S.  533,  208  U.  S.  64,  52  L.  *»  Official  Form  No.  59;  see  Form 

Ed.  390,  19  Am.  B.  R.  288.  No.  164,  post. 
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The  court  of  bankruptcy  decides  whether  or  not  a  dis- 
charge shall  be  granted,  and,  if  granted,  it  has  the  sole  power 
to  entertain  a  proceeding  to  vacate  the  same.  It  does  not 
construe  the  extent  of  the  discharge  with  reference  to  par- 
ticular debts  of  the  bankrupt.*^ 

That  inquiry  is  properly  to  be  made  only  by  the  court 
in  which  a. direct  stiit  on  the  debt  is  pending,  and  when  the 
discharge  is  properly  pleaded  in  bar  of  the  particular  debt.^^ 

The  court  in  which  such  a  direct  suit  is  pending  and  the 
discharge  pleaded  does  not  modify  the  order  of  the  court 
of  bankruptcy.  Its  inquiry  should  be,  is  the  debt  sued  on 
a  debt  which  is  released  by  the  discharge  pleaded?  If  it  is 
released  under  _the  bankrupt  act,  the  plea  should  be  sustained 
and  the  action  dismissed.  If  such  court-  determines  that  it 
is  a  debt  not  released  by  the  discharge,  the  plea  is  bad  and 
should  be  overruled. 


§  753.    Validity^CoUateral  attack. 

The  discharge  is  valid  although  the  petition  was  filed  to 
avoid  a  particular  debt.^^  The  order  of  discharge  can  not  be 
questioned  or  attacked  collaterally  in  any  other  court,  either 

*9/m  re  Mussey,  99  Fed.  Rep.  71,  Delta  County  Bank  v.  McGranahan, 

3  Am.  B.  R.  S92;  In  re  Marshall  37  Wash.  307,  79  P.  796. 

Paper  Co.   (C.  C.  A.  1st  Cir.),  102  ^i /„  ^^  Rosenberg,  No.  12054  Fed. 

Fed.  Rep.  872,  4  Am.   B.  R.  468;  Cas.,  3  Ben.  14. 

In  re  Thomas,  92  Fed.  Rep.  912,  1  In    re    Wright,    No.    1806S    Fed. 

Am.   B.   R.   SIS;   In  re   Rhutassel,  Cas.,  2  Ben.  509,  Judge  Blatchford 

96  Fed.  Rep.  597,  2  Am.  B.  R.  697 ;  said :    "There  is  nothing  in  the  proof 

In  re  Claff,   111   Fed.  Rep.   506,   7  of  debt  in  this  case  which  can  in 

Am.  B.  R.  128.  any  manner  conclude  or  prejudice 

The  claim  that  a  debt  was  for  any  party  in  any  tribunal  so  far  as 
misappropriation  of  funds  while  regards  the  issue  of  fraud  in  con- 
acting  as  trustee  should  be .  urged  tracting  the  debt."  Santa  Rosa 
in  the  bankruptcy  proceedings  to  Bank  v.  White,  139  Cal.  703,  73  P. 
prevent  an  order  of  discharge  577;  Forsyth  v.  Vehmeyer,  177  U. 
against  that  particular  debt,  but  it  S.  177,  44  L.  Ed.  723. 
can  not  be  used  to  except  from  the  ^2  Finnegan  v.  Hall,  35  Misc. 
operation  of  the  order  claims  that  (N.  Y.)  773,  72  N.  Y.  Suppl.  347. 
were    plainly    included    within    it. 
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state  or  federal,'^  except  for,  want  of  jurisdiction/*  even  on 
the  ground  of  fraud  in  obtaining  it,^^  or  for  willful  conceal- 
ment of  assets/''  or  for  lack  of  notice  of  the  petition,  especially 
where  notice  by  publication  took  place. ^''* 


§  754.    What  debts  are  released  by  a  discharge.  =* 

A  discharge  in  bankruptcy  releases  a  bankrupt  from  ail 
of  his  provable  debts/®  except  such  as  (1)  are  due  as  a  tax 
levied  by  the  United  States,  the  state,  county,  district  or 
municipality  in  which  he  resides;  (2)  are  liabilities  for 
obtaining  property  by  false  pretenses  or  false  representa- 
tions, or  for  willful  and  malicious  injuries  to  the  person  or 
property  of  another,  or  for  alimony  due  or  to  become  due. 


"3  Corey   v.    Ripley,    57    Me.    69 ; 
Dates  V.  Parish,  47  Ala.  157 ;  Ocean 
National  Bank  v.  Olcott,'  46  N.  Y 
12;   Dusenbury  v.   Hoyt,   53   N.   Y, 
521;   Reed   v.   BuUington,  49  Miss, 
223;  Way  v.  Howe,  108  Mass.  502 
Alston    V.    Robinett,    37    Tex.    56 
Beardsley   v.    Hall,   36    Conn.   270 
Smith   V.    Ramsey,   27   O.    S.    339 
Seymour  v.  Street,  5  Neb.  85 ;  Com, 
mercial    Bank    of    Manchester    v 
Buckner,  20  How.   108,   15 .  L.   Ed 
362;  Black  v.  Blazo,  117  Mass.  17 
Parker  v.  Atwood,  52  N.  H.   181 
Hoskins  v.  Velasco  National  Bank, 
48  Tex.  246,  107  S.  W.  598;  Boyd 
V.  Olvey,  82  Ind.  294. 

But  see  Batchelder  v.  Low,  43 
Vt.  662;  Poillon  v.  Lawrence,  11 
N.  Y.  208. 

°*A  petition  for  a  discharge  in 
bankruptcy  is  an  independent  pro.- 
:eeding  from  the  proceeding  in 
bankruptcy  and  the  validity  of  the 
idjudication  can  not  be  collaterally 
impeached,  except  by  showing  that 
it  was  made  by  a  court  not  having 
jny    jurisdiction.      The    claim    that 


the  bankrupt  is  an  infant  is  no 
ground  for  attacking  the  adjudica- 
tion. In  re  '  Walrath,  175  Fed. 
Rep.  243,  24  Am.  B.  R.  541. 

The  fact  of  proof  of  claim  and 
receiving  dividends  on  a  non-dis- 
chargeable  debt  does  not  preclude 
creditor  from  suing  the  bankrupt 
for  the  balance  of  the  claim,  and 
such  is  not  a  collateral  attack  on 
the  discharge.  Katzenstein  v.  Reid, 
16  Am.  B.  R.  740. 

56  Wiley  V.  Pavey,  61  Ind.  457,  28 
Am.  St.  Rep.  677;  Seymour  v. 
Street,  5  Neb.  85;  Hibbard  v.  Hen- 
derson, 44  Oreg.  313,  75  P.  889. 
But  see  under  the  act  of  1841, 
Tichenor  v.  Allen,  13  Gratt.  (Va.) 
IS. 

"  Parker  v.  Atwood,  52  N.  H.  181. 
But  see  under  the  act  of  1841, 
Tichenor  v.  Allen,  13  Gratt.  (Va.)  5. 

57*  Wiley  V.  Pavey,  61  Ind.  457, 
28  Am.  St.  Rep.  677. 

5*  Effect  of  discharge  in  partner- 
ship, see  Sec.  278,  ante. 

59  B.  A.  1898,  Sec.  17,  as  amended 
Feb.  5,  1903,  32  Stat,  at  L.  797. 
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or  for  maintenance  or  support  of  wife  or  child,  or  for 
seduction  of  an  unmarried  female,  or  for  criminal-  conversa- 
tion; (3)  have  not  been  duly  scheduled  in  time  for  proof  and 
allowancfe,  with  the  name  of  the  creditor  if  known  to  the 
bankrupt,  unless  such  creditor  had  notice  or  actual  knowledge 
of  the  proceedings  in  bankruptcy;  or  (4)  were  created  by 
his  fraud;  embezzlement,  misappropriation  or  defalcation 
while  acting  as  an  officer  in  any  fiduciary  capacity. 

The  inquiry  of  the  court,  to  which  is  presented  the  ques- 
tion of  whether  a  debt  is  barred  or  not,  should  be,  first,  is 
the  debt  one  which  was  provable  in  bankruptcy?  And, 
second,  is  such  debt  included  in  the  exceptions  specified  in* 
Section  17?  If  the  debt  was  provable  and  not  included  in 
the  exceptions  it  is  released  by  a  discharge. 

It  is  not  necessary  that  the  creditor  actually  proved  his 
claim  in  the  proceedings.^®*  If  it  was  provable,  it  is  released, 
although  it  was  disallowed,  as  where  the  creditor  did  not 
surrender  a  preference  or  the  debt  was  barred  by  statute 
of  limitations.®" 

An  unliquidated  claim,  which  might  have  been  liquidated 
and  proved  under  Section  63b,  is  discharged.*^  The  liability 
of  the  maker  of  a  note  to  the  surety  is  a  provable  claim  against 
the  maker's  estate  and  the  surety's  claim  is  barred  by  the 
maker's  discharge.** 

If  a  debt  was  not  provable  it  is  not  released  by  a  dis- 
charge.**   In  order  therefore  to  be  discharged,  it  must  come 

59*  Bluthenthal  v.  Jones,  208  U.  S,  The  discharge  is  not  a  bar  to  an 

64,  S2  L.  Ed.  390,  19  Am.  B.  R.  288.  action  continued  only  for  the  pur- 

^0  Hargardine  -  McKittrick       Dry  pose  of  "liquidating"  the  amount  of 

Goods   Co.   V.    Hudson    (C.    C.    A.  the   claim.     Latimer  v.   McKinnon, 

8th  Cir.),  122  Fed.  Rep.  232,  10  Am.  8S  N.  Y.   App.  Div.  275,  83  N.  Y. 

B.  R.  22S;  In  re  KufHer,  153  Fed.  Suppl.  320. 

Rep.  667,  18  Am.  B.  R.  587.  «3  Hayer    v.    Comstock,    115    Ga. 

As    to    the    distinction    between  187,  7  Am.  B.  R.  493. 

provable  and  allowable  claims,  see  5*  Wetmore  v.  Markoe,  196  U.  S. 

In  re  Hornstein,  122  Fed.  Rep.  266,  68,  49  L.   Ed.   390,    13   Am.   B.   R. 

10  Am.  B.  R.  308.  1;    Djmbar   v.   Dunbar,    190  U.    S. 

ei  In  re  Hilton,  104  Fed.  Rep.  981,  340,  47  L.  Ed.  1084,  10  Am.  B.  R. 

4  Am.  B.  R.  774.  139;  Audubon  v.  Shufeldt,  181  U. 
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within  one  of  the  classes  enumerated  in  the  statute  as  being 
provable  against  the  estate  of  the  bankrupt.®^  What  debts 
are  provable  against  the  debtor's  estate  in  bankruptcy  is 
considered  at  length  elsewhere.®^  An  unliquidated  claim  for 
damages  for  tort  is  not  a  provable  claim  and  therefore  is 
not  released  by  a  discharge.®'^  A  judgment  for  damages  in 
tort  obtained  prior  to  bankruptcy  is  not  provable  or  released 
by  a  discharge.®*  The  liability  of  a  sheriff  for  the  escape  of 
the  bankrupt  is  not  a  debt  owed  by  the  bankrupt  and  there- 
fore is  not  released  by  a  discharge.^®  Only  such  debts  as  are 
in  existence'  at  the  time  of  filing  the  petition  are  discharged. '''' 
The  statutory  exceptions  and  the  classes  of  debts  not  re- 
leased by  a  discharge  are  further  considered  hereafter.''^ 

§  755.    Contempt— Moral  duty. 

Judgments  and  decrees  are  not  released  where  they  are 
in  the  nature  of  penalties  or  fines,  imposed  for  wrongful 
or  criminal  acts,  or  to  enforce  a  moral  or  natural  duty.  Such 
are  judgments  imposing  a  fine  for  contempt.''^ 

§  756.     Costs— Civil  and  criminal. 

Costs  of  suit  incurred  after  the  adjudication  are  not 
barred   by   the    discharge.''*      Costs    accruing   in    a   criminal 

S.  577,  45  L.  Ed.  1009,  5  Am.  B.  R.  '» In  re  Burka,  104  Fed.  Rep.  326, 

829;  Clemons  v.  Brim  (N.  Y.  Sup.  5  Am.  B.  R.  12. 

Ct.  App.  Div.),  7  Am.  B.  R.  714;  "  Sec.  757,  et  seq.,  post. 

Murray   v.    DeRottenham,   6   John.  ''^  People   v.    Spalding,    10   Paige 

Chan.   (N.  Y.)  52;  Monroe  v.  Up-  (N.  Y.),  284,  4  How.  21;  Macey  v. 

ton,  SO  N.  Y.  593;   Genn"  v.  How-  Jordan,  2  Den.    (N.  Y.)   570.     See 

ard,   65   Md.  40;    Bush   v.   Cooper,  also /»  rs  Moore,  111  Fed.  Rep.  145, 

18  How.  82,  15  L.  Ed.  273;  Riggin  6  Am.   B.   R.   590;   but   see  In  re 

V.  Magwire,  15  Wall.  551,  21  L.  Ed.  Alderson,  98  Fed.  Rep.  588,  3  Am. 

232;    Porter  v.   Lazear,    109   U.   S.  B.  R.  544;  In  re  Koronsky   (C.  C. 

84,  27  L.  Ed.  865.     -  A.  2d.  Cir.),  170  Fed.  Rep.  719,  21 

"SB.  A.  1898,  Sec.  63.  Am.   B.   R.  851,  96  C.   C.   A.   39; 

««  See  provable  debts.  Chap.  XIX.  In  re  Hall,   170  Fed.  Rep.  721,  22 

"  See  Sec.  325,  ante.  Am.  B.  R.  498,  96  C.  C:  A.  39. 

«s  See  Sec.  325,  ante.  "  Aiken    v.    Haskins,    34    Misc. 

<»>  Baer  V.  Grell  (N.  Y.  Mun.  Ct),  (N.  Y.)   505,  70  N.  Y    Suppl.  293, 

6  Am.  B.  R.  428.  6  Am.  B.  R.  46. 


DISCHARGE.  1353 

prosecution  are  not  a  penalty  and  there  is  no  reason  based 
on  public  policy  why  they  should  not  be  barred  by  the 
discharge.'^* 


§  757.    Judgments. 

A  discharge  releases  all  judgments,  provable  in  bank- 
ruptcy, except  such  as  are  judgments  in  actions  for  frauds, 
or  obtaining  property  by  false  pretenses  or  false  representa- 
tions, or  for  willful  and  malicious  injuries  to  the  person  or 
property  of  another. '^^  Subject  to  these  exceptions,  judg- 
ments entered  prior  to  the  filing  of  the  petition,  granted  in 
actions  founded  in  contract,  are  discharged.''®  A  verdict  is 
not  a  judgment, '^'^  and  the  report  of  a  referee,  or  master  is 
equivalent  to  the  verdict  of  a  jury.'''* 

The  record  is  decisive  as  to  the  character  of  the  claim  on 
which  judgment  was  taken  and  can  be  affected  by  oral  evi- 
dence only  in  case  of  ambiguity.''^ 

Where  a  judgment  is  made  up  in  part  of  items  barred  by 
the  discharge  and  in  part  not,  the  demand  having  been  put 
in  such  shape  that  the  part  of  it  not  barred  by  the  discharge 
is    indistinguishably    mingled    with    other    demands    not    of 

'*  Olds  V.  Forester,  126  Iowa,  156,  ^'  Kellogg   v.   Schulyer,   2   Denio 

102  N.  W.  419.                            '  (N.   Y.)   73;   Nassau  v.   Parker,  2 

7SB.   A.   1898,   Sec.   17,   clause  2.  Penn.    L.    Jour.    298;    Audubon    v. 

As  to  what  judgments  are' provable,  Shufeldt,  181  U.  S.  575,  45  L.  Ed. 

see  Sees.  296  and  297,  ante.  1009,  S  Am.  B.  R.  829;  Barkley  v. 

76  B.  A.  1898,  Sec.  63,  clause  1 ;  Barkley,  184  111.  375. 

Sec.  lis,  ante;  Blake  v.  Bigelow,  5  ''^  Grooch     v.     Gridley,     6     Hill 

Ga.  437;  Comstock  v.  Grout,  17  Vt.  (N.  Y.),  250. 

512;  In  re  Comstock,  22  Vt.  642;  ''s  Peters  v.  United  States   (C.  C. 

In  re  Sidle,  No.  12844  Fed.  Cas.,  2  A.  7th  Cir.),  177  Fed.  Rep.  885,  101 

N.  B.  R.  220;  Duncan  v.  Hargrove,  C.    C.   A.   99,   24  Am.   B.   R.  206; 

?2  Ala.  150';  Kruegel  v.  Murphy  &  Donald  v.   Kell,  111   Ind.   1,   11  N. 

Bolanz  (Tex.  Civ.  App.  1910),  126  E.    7^2.     See   further   Flanagan   v. 

S.  W.  680.  Peterson.  42  Tex.  1. 
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that  nature  and  as  to  which  the  discharge  is  a  bar,  the  de- 
fendant is  not  entitled  to  set  up  the  discharge.^" 

§  758.    Judgments  rendered  after  filing  petition. 

Judgment  founded  upon  provable  debts,  which  have  been 
entered  after  the  filing  of  the  petition  and^  before  the  con- 
sideration of  the  bankrupt's  application  for  a  discharge,  are 
released  to  the  same  extent  as  judgments  entered  prior  to 
the  commencement  of  the  bankruptcy  proceedings.  Such 
judgments  are  made  provable  debts  under  the  present  act, 
and   therefore   discharged  under   Section    17.^^ 

Where  a  judgment  •  is  entered  after  the  filing  of  the  peti- 
tion and  before  the  adjudication,  it  can  not  be  attacked  by 
motion  to  vacate  it.  Section  67f  applies  only  to  the  lien  of 
judgments.  "The  judgment  itself  may  remain  until  it  is 
ascertainable  whether  the  bankrupt  will  or  will  .not  be  dis- 
charged. In  case  of  a  discharge  of  the  bankrupt  the  judg- 
ment is  released.  In  case  of  the  failure  of  the  bankrupt  to 
obtain  his  discharge,  the  judgment  remains.  But  even  in 
the  latter  event  it  can  never  be  enforceable  against  any 
property  owned  by  the  bankrupt  at  the  time  he  filed  his  peti- 
tion in  bankruptcy,  but  can  only  be  used  against  after- 
acquired  property.  This  view  in  respect  to  the  entry  of  a 
judgment  after  tjie  filing  of  the  petition  in  bankruptcy,  as 
well  as  in  regard  to  the  force  of  such  judgment  as  a  lien, 
is -supported  by  the  provisions  of  Section  63a,  subdivision.  5 
of  the  bankrupt  act.  Debts  of  the  bankrupt  may  be  proved 
and  allowed  against  his  estate  which  are  founded  upon  prov- 
able debts  reduced  to  judgment  after  the  filing  of  the  peti- 
tion, and  before  the  consideration  of  the  bankrupt's  applica- 
tion for  discharge,  less  costs  incurred  and  interest  accrued 
after  the  filing  of  the  petition,  and  up  tp  the  time  of  the 

80  Cooke  V.  Plaisted,  181  Mass.  82,  augh  v.  Fenley,  94  Minn.  SOS,  103 
62  N.  E,  10S4.  N.  W.  711,  110  Am.  St.  Rep.  382'; 

81  B.  A.  1898,  Sec.  63,  clause  S ;  Walker  v.  Muir,  194  N.  Y.'  420,  87 
Sec.  297,  ante;  Nation  v. .  Jones,  3  N.  E.  680  (affirming  127  N.  Y.  App. 
Ga.  App.  83,  S9  S.  E.  330;  Cavan-  Div.  163,  111  N.  Y.  Suppl.  465). 
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entry  of  such  judgment.  Here  is  a  recognition  of  judgments 
entered  between  the  fiHng  of  the  petition  and  the  application 
for  discharge;  while  the  provision  respecting  the  provability 
of  debts  so  reduced  to  judgment,  less  costs  and  interest 
accrued  after  the  filing  of  the  petition  is  .an  implied  negation 
of  the  existence  of  any  lien  to  be  obtained  in  any  manner 
against  the  bankrupt's  property  by  force  of  such  judgment.*^ 

Under  the  act  of  1867  there  was  a  conflict  of  opinion 
among  the  judges  as  to  whether  a  judgment  entere.d  after 
the  commencement  of  bankruptcy  proceedings  and  before  the 
discharge  was  granted  was  a  provable  debt  or  not.  Some 
judges  held  that  the  original  debt  was  merged  in  the  judg- 
ment and  the  original  debt  extinguished;  and  some  judges 
held  to  the  contrary.  The  supreme  court  finally  held  that, 
notwithstanding  the  change  in  its  form  from  that  of  a  simple 
contract  debt  or  unliquidated  claim,  or  whatever  its  char- 
acter may  have  been.,  by  merger,  into  a  judg'ment  of  a  court 
of  record,  it  still  remained  the  same  debt  on  which  the 
action  was  brought  and  the  existence  of  which  was  provable 
in  bankruptcy  and  therefore  discharged.^^ 

Where  a  judgment  is  entered  upon  a  debt,  whether  prov- 
able or  not,  after  a  discharge  has  been  granted,  it  is  not 
released  by  the  discharge.  The  reason  for  this  is  that  the 
discharge  does  'not  extinguish  the  debt  and  can  only  be 
used  as  a  defense  to  the  action.  Where  it  is  not  set  up 
as  a  defense  it  is  waived.^*  If  the  discharge  is  pleaded  and 
the  judgment  rendered  against  the  bankrupt  the  adjudication 
is  in  effect  that  the  discharge  is  not  a  sufficient  defense. 

«^Per  Reed  V.   C.   in  Kinmouth  117  U.  S.  559,  29  L.  Ed.  994;  Mc- 

V.  Braeutigam,  63  N.  J.  Eq.  103,  52  Donald   v.    Davis,   105   N.   Y.    508; 

A.  226,  227.        .  Park  v.   Casey,  35   Tex.   536 ;   Me- 

83  Boynton  v.  Ball,  121  U.  S.  457,  chanics   Bank  v.   Hazard,  9  Johns. 

466,  30  L.  Ed.  985;  Blair  v.  Carter,  (N.  Y.)  392;  Desobry  v.  Morange, 

78  Va.,621.     See  Ifi  re  Kuffler,  155  18  Johns.  (N.  Y.)  336. 
Fed.  Rep.  1018,  19  Am.  B.  R.  181,  Howe  v.  Noyes,  47  Misc.  (N.  Y.) 

putting  a  claim   in  judgment   does  338,  93  N.  Y.   Suppl.  476;   Stevens 

not  make  it  a  new  debt.     See  Mul-  v.  Meyers,  72  N.  Y.  App.  Div.  128, 

hagen  v.  Cai-ter,  6  Ky.  L.  Rep.  735.  76   N.    Y.    Suppl.    332,    entered   on 

'*  Dimock  v.  Revere  Copper  Co.,  stipulation.     See  DeMarco  v.  Mass, 
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§  759.    Debts  due  the  government.' 

The  act  expressly  excepts  from  the  effect  of  a  discharge 
debts  due  as  taxes  levied  by  the  United  States,  the  state, 
county,  district  or  municipality  in  which  the  bankrupt  re- 
sides.®^ • 

Whether  a  debt  due  the  United  States,  or  one  of  the 
states,  other  than  taxes,  is  released  by  a  discharge  under  the 
present  act,  is  not  free  from  difficulty.  It  was  held  that  a 
debt  due  the  United  States  was  not  barred  by  a  bankrupt's 
certificate  of  discharge  under  the  act  of  1800,*^  or  under  the 
act  of  1867,*^  where  it  was  extended  to  a  surety  on  the 
bond  of  a  public  .  officer. ''°  The  ground  of  this  rule  was 
that  a  discharge  will  not  release  the  debtor  from  a  debt  due 
'  the  sovereign,  unless  the  sovereign  is  expressly  named  in 
the  clause  relating  to  discharge  of  debts.  This  rule  is  rec- 
ognized in  England.  ^^ 

The    leading   case    in   this    country   lipon   this    subject   is  ■ 
United  States  v.  Herron.®^    The  reasoning  of  the  court  in  that 
case  would  appear  to  apply  with  equal  force  to  the  act  of  1898. 
There  are,  however,  two  points  of  distinction  to  be  noted 
between  the  act  of  1867  and  the  act  of  1898  with  reference 

31    Misc.    (N.   Y.)    827,    64   N.   Y.  son,  SO  Wis.  279;  Hamilton  v.  Rey- 

Suppl.  768,  where  the  discharge  was  nolds,  88  Ind.  191. 

not  pleaded  the  judgment   will   be  s"  United    States    v.    Herron,    20 

vacated  only  on  paying  costs.  Wall.  251,  22  L.  Ed.'27S,  overruling 

See    also    pleading    a    discharge,  United  States  v.  Throckmorton,  No. 

Sec.  802,  post.  16516  Fed.   Cas.,  8  N.   B.  R.  309; 

s«B.  A.  1898,  Sec.  17,  clause  1.  United  States  v.  Davis,  No.  14929 
The  United  States  is  in  no  way  Fed.  Cas.,  3  McLean,  483. 
affected  by  the  bankruptcy  act  and  ^i  Anon.,  1  Atk.  262;  Rex  v.  Fix- 
can  pursue  the  usual  remedies  and  ley,  Bunbury,  202;  Craufurd  v.  At- 
obtain  its  priorities  without  regard  torney  General,  7  Price,  5;  I  Dea- 
to  the  act.  Lewis  v.  United  States,  con's  Bankruptcy,  784. 
92  U.  S.  618;  In  re  Stoever,  127  Section  150  of  the  English  bank- 
Fed.  Rep.  394,  11  Am.  B.  R.  345.  ruptcy  act  of  1883,  46  and  47  Vic, 

88  United  States  v.  King,  No.  Chap.  52,  provides  that  "save  as 
15536  Fed.  Cas.,  Wall.  Sen.  13.  herein   provided   the   provisions   of 

89  United    States    v.    Herron,    20  this  act  relating  to    ...    a  dis- 
Wall.  251,   22  L.   Ed.  275 ;   United  charge  shall  bind  the  Crown." 
States  v.  Rob  Roy,  No.  16179  Fed.  82  20  Wall.  251,  22  L.  Ed.  275. 
Cas.,  1  Woods,  42;  Smith  v.  Hod- 
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to  this  opinion.  In  the  act  of  1867  there  was  no  provision 
in  the  clause  relating  to  discharges  with  reference  to  the 
United  States,  but  the  fifth  class  of  claims  entitled  to 
priority  ^*  provided  that  "nothing  contained  in  this  title  shall 
interfere  with  the  assessment  and  collection  of  taxes  by  the 
authority  of  the  United  States  or  any  state."  It  is  clear 
that  that  provision  is  the  same  in  import  as  clause  1  of  Sec- 
tion 17  of  the  present  act.  The  only  difference  noticeable 
'is  the  position  the  clauses  occupy  in  the  two  acts.  In  the 
act  of  1898  it  is  in  the  section  relating  to  discharges.  Does 
this  rule  expressio  unius,  exdusio  alterius  apply  to  exclude 
all  debts  due  the  United  States  except  for  taxes? 

In  Section  57;  the  act  provides  that  debts  owing  to  the 
United  States,  a  state,  a  county,  a  district,  or  a  municipality 
as  a  penalty  or  forfeiture  shall  not  be  allowed,  except  for  the 
amount  of  the  pecuniary  loss  sustained  by  the  act,  trans- 
action, or  proceeding  out  of  which  the  penalty  or  forfeiture 
arose,  with  reasonable  and  actual  costs  occasioned  thereby 
and  such  interest  as  may  have  accrued  thereon  according  to 
law.  This  provision  is  a  limitation  upon  the  rights  of  the 
sovereign.  Were  it  not  for  this  provision  the  debtor  would 
be  liable  for  the  whole  amount  of  the  penalty.  It  can  not  be 
contended  but  what  the  United  States  may  or  may  not 
prove  its  debts  in  the  bankruptcy  proceedings.^* 

It  would  seem,  therefore,  that  these  two  points  of  diffei"- 
ence  can  hardly  be  urged  as  sufficient  to  take  the  present 
act  out  of  the  general  rule  announced  and  followed  in  U.  S. 
V.  Herron.  It  would  seem  that  if  Congress  had  intended  a 
departure  from  the  general  rule  relating  to  the  sovereign  not 
being  bound  by  the  provisions  of  a  bankrupt  statute,  which 
has  long  been  recognized  in  England  and  in  this  country, 
it  would  have  expressed  its  •  intention  more  clearly  in  this 
respect. 

S3R.  S.  Sec.  SlOl,  which  embraces  v.  United  States,  93  U.  S.  642,  23 

a  part  of  Sec.  28  of  the  original  act.  L.  Ed.  997 ;   Harrison  v.   Sterry,  S 

9*  Lewis  V.  The  United  States,  92  Cranch.  289,  3  L.  Ed.  104. 
U.   S.  618,  23  L.  Ed.   S13;   Bayne 
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By  a  similar  course  of  reasoning  many  of  the  state  courts 
reached  the  same  conclusion  with  reference  to  debts  due  a 
state.  Such  debts  were  held  not  barred  by  a  discharge  in 
bankruptcy  either  under  the  act  of  1841  or  the  act  of  1867,*® 
and  the  same  rule  has  been  followed  under  the  act  of  1898.*" 

§  760.    Liabilities  for  obtaining  property  by  false  pretenses  or 
representations.*^ 

As  originally  enacted  clause  2  of  Section  17  provided  "that 
judgments  in  actions  for  frauds,  or  obtaining  property  by 
false  pretenses  or  false  representations,"  are  not  released 
by  a  discharge. 

This  provision  was  held  to  apply  to  judgments  alone  and 
not  to  affect  simple  contract  debts  not  reduced  to  judgment.** 
The  judgment  n:iust  have  been  obtained  in  an  action  for  fraud 
or  for  obtaining  property  by  false  pretenses  or  by  false  repre- 
sentations. ^'"'      But  the  supreme   court  said  that  "a  correct 


»°  Commonwealth  v.  Hutchinson, 
10  Pa.  St.  466;  Saunders  v.  The 
Commonwealth,  10  Grat.  (Va.)  494; 
Connecticut  v.  Shelton,  47  Conn. 
400;  Johnson  v.  The  Auditor,  78 
Ky.  282.  But  see  Jones  v.  The 
State,  28  Ark.  119. 

^^A  fine  imposed  by  a  state 
court  on  a  bankrupt  for  con- 
tempt is  not  discharged  by  the 
bankruptcy,  although  the  fine  is  im- 
posed after  the  filing  of  the  peti- 
tion in  bankruptcy,  and  while  the 
bankrupt  relied  upon  a  stay  of  pro- 
ceedings from  the  bankruptcy  court. 
In  rg'Hall,  170  Fed.  Rep.  721,  22 
Am.  B.  R.  498,  96  C.  C.  A.  39. 

A  fine  for  contempt  for  attempt- 
ing to  deceive  a  state  court  is  not 
a  debt  which  is  released  by  a  dis- 
charge in  bankruptcy.  The  fine  was 
imposed  before  the  filing  of  the  pe- 
tition in  bankruptcy.    The  court  in' 


this  case  relied  upon  Spalding  v. 
New  York,  4  Howard  (11  L.  Ed. 
858),  21.  In  re  Koronsky  (C. 
C.  A.  2d  Cir.),  170  Fed.  Rep.  719, 
21  Am.  B.  R.  851,  96  C.  C.  A.  39. 

See  Olds  v.  Forrester,  126  Iowa, 
156,  102  N.  W.  419  (judgment  in 
criminal  case  for  costs  is  not  a 
debt  due  as  taxes  and  is  discharge- 
able). 

^8  See  as  to  obtaining  goods  on 
credit,  Sec.  730,  ante. 

S3  Crawford  V.  Burke,  195  U.  S. 
176,  49  L.  Ed,  147,  12  Am.  B.  R. 
659;  Howe  v.  Noyes,  93  N.  Supp. 
476,  IS  Am.  B.  R.  103;  Smith  & 
Wallace  Co.  v.  Lambert,  69  N.  J. 
L.  487;  Morse  &  Rogers  v.  Kauf- 
man, 138  Va.  218,  7  Am.  B.  R.  549. 

lo"  Hargardine  -  McKittrick  Dry 
Goods  Co.  V.  Hudson  (C.  C.  A.  8th 
Cir.),  122  Fed.  Rep.  232,  10  Am. 
B.  R.  225 ;  In  re  Rhutassel,  96  Fed. 
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interpretation  of  the  law  does  not  require  a  close  examination 
into  the  form  of  the  action  to  determine  whether  technically  it  is 
ex  delicto  or  otherwise,  but  the  real  question  is,  was  the  relief 
granted  in  the  judgment  based  upon  actual  as  distinguished 
from  constructive  fraud  of  the  bankrupt?  If  the  judgment  is 
thus  founded,  whatever  the  form  of  the  action,  it  is  the  intent 
and  purpose  of  the  law  that  the  bankrupt  shall  not  be  dis- 
charged from  it,  but  shall  still  rest  under  its  obligation,  so 
far  as  the  bankrupt  law  is  concerned."  ^ 

The  words  "judgments  in  actions  for  frauds"  were 
omitted  in  the  amendment  of  February  5,  1903.^  In  pro- 
ceedings begun  since  that  time  judgments  in  that  class  of 
actions  are  released  by  a  discharge  to  the  same  extent  as  if 
the  claim  had  not  been  reduced  to  a  judgment. 

As  clause  2  of  Section  17  stands  since  the  amendment  of 
February.  5,  1903,*  "liabilities  for  obtaining  property  by 
false  pretenses  or  false  representations"  are  not  discharged.* 
The  word  "liabilities"  was  substituted  for  "judgments"  by 
the  amendment.  Prior  to  that  time  it  was  necessary  to  re- 
duce a  debt  arising  from  obtaining  property  by'  false  pre- 
tenses or  false  representations  to  a  judgment  prior  to  bank- 
ruptcy to  prevent  its  being  discharged.^  All  such  debts  and 
claims  against  the  estate  of  the  bankrupt,  whether  reduced 
to  judgment  or  not,  are  now  preserved  against  the  bankrupt 
notwithstanding  his  discharge. 

To  fall  within  this  provision  the  debt  must  be  fraudulent. 
The  essential  character  of  the  fraud  is  the  same  as  under 

Rep.  597,  2  Am.  B.  R.  697;  Morse  ^Z2  Stat,  at  L.  797. 

6  Rogers  v.  Kaufman,  100  Va.  218,  =  32  Stat,  at  L.  797. 

7  Am  B.  R.  S49;  Bullisv.  O'Beirne,  *  Mackel  v.  Rochester,  135  Fed. 
195  U.   S.  606,  49  L.   EcJ.  340,   13      Rep.  904,  14  Am.  B.  R.  429. 

Am   B.  R.  108;  Goodman  v.  Herr-  °  Mackel   v.   Rochester,   13S   Fed. 

man,  172  Mo.  344.  Rep.  904,  14  Am.  B..R.  429;  In  re 

1  BuUis  V.  O'Beirne,  195  U.  S.  606,  Cole,  106  Fed.  Rep.  807,  5  Am.  B- 

620,  49  L.  Ed.  340,  13   Am.  B.  R.  R.  780. 
108.     See  Matter  of  Benoit,  20  Am. 
B.  R.  270. 
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the  former  statutes,  which  was  held  to  mean  positive  fraud 
or  fraud  in  fact  involving  moral  turpitude  or  intentional 
wrong  and  not  implied  fraud,  which  may  exist  without  any 
imputation  of  bad  faith." 

Obtaining  the  services  of  an  attorney  by  false  pretenses  is 
not  obtaining  "property"  within  the  statute  where  the 
amount  pf  fees  to  be  paid  was  at  no  time  agreed  upon,  as 
property  implies  dominion,  and  a  right  of  user  or  of  dis- 
position over  a  man  and  his  services  which  is  not  present  in 
the  relation  of  attorney  and  client.'" 

The  fraud  or  false  representation  must  be  clearly  set  up 
in  the  declaration  as  the  gist  of  the  action. '^ 

§761.     "pliabilities"  include  judgments. 

Since  the  amendment  of  1903'  it  is  immaterial  whether  or 
not  the  claim  is   in  the  form  of  a  judgment,   as  the  word 


6  Bullis  V.  O'Beirne,  195  U.  S.  606, 
49  L.  Ed.  340/13  Am.  B.  R.  108; 
Forsyth  v.  Vehmeyer,  177  U.  S.  177, 
44  L.  Ed.  723,  and  cases  collected 
in  the  opinion;  In  re  Adler  (C.  C. 
A.  2d.  Cir.),  144  Fed.  Rep.  6S9,  16 
Am.  B.  R.  414;  Western  Union 
Cold  Storage  Co.  v.  Hurd,  116  Fed. 
Rep.  442,  8  Am.  B.  R.  633;  Lee  v. 
Tarplin,  194  Mass.  47,  79  N.  E. 
786;  Shepard  v.  Morgan,  123  N.  Y. 
App.  Div.  128,  108  N.  Y.  Suppl.  379; 
Nichols  V.  Doak,  48  Wash.  457,  93 
P.   919,  goods    obtained    by    fraud. 

The  discharge  is  not  a  bar  to  an 
action  for  fraudulent  representa- 
tions to  induce  plaintiflf  to  sell  ma- 
chines. Standard  Sewing  Machine 
Co.  V.  Kattell,  132  N.  Y,  App.  Div. 
539,  117  N.  Y.  Suppl.  32.  No 
fraudulent  representations  where 
the  creditors  knew  the  facts  under 
which  the  agreement  was  made  in 
Hoskins  v.  Velasco  National  Bank, 
48  Tex.  Civ.  App.  246,  107  S.  W. 
598. 


Action  for  fraudulently  obtain- 
ing goods  begun  after'  petition 
for  discharge  filed  and  before  dis- 
charge granted  is  not  affected  by 
the  discharge,  although  the  bank- 
rupt claimed  that  he  should  be 
judged  by  the  condition  of  things 
when  his  petition  for  discharge 
was  filed.  Standard  Sewing  Ma- 
chine Co.  V.  Alexander,  68,  S.  C. 
506,  47  S.  E.  711. 

1°  In  re  Thaw,  180  Fed.  Rep.  419. 
See  Gleason  v.  O'Mara  (C.  C.  A. 
3d  Cir.),, 180  Fed.  Rep.  417,  103  C. 
C.  A.  563,  24  Am.  B.  R.  832. 

I'-  Where  plaintiff  sues  on  a  con- 
tract and  defendant  sets  up  his  dis- 
charge in  bankruptcy  and  the  plain- 
tiff replies  that  the  note  sued  on 
was  a  liability  for  obtaining  prop- 
erty by  false  pretenses  this  was  held 
improper  as  inconsistent  with  the 
claim  sued  upon.  Strauch  v.  Flynn, 
108  Minn.  313,   122  N.  W.  320. 
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"judgments"  has  been  omitted  and  "liabilities"  substituted. 
If  it  is  a  liability  for  obtaining  property  by  false  pretenses 
or  false  representations,  or  for  willful  and  malicious  inju- 
ries to  the  person  or  property  of  another,  or  for  alimony 
due  or  to  become  due,  or  for  maintenance  or  support  of  a 
wife  or  child,  or  for  seduction  of  an  unmarried  female  or  for 
criminal  conversation,  it  is  not  discharged. ^^ 

§  762.    Misrepresentations  as  to  credit.  ^^ 

In  this  class  of  debts  the  fraud  usually  consists  in  mis- 
statements of  the  buyer  as  to  his  ability  to  pay  or  means  of 
payment,' such  as  false  statements  as  to  what  property  he 
owns,  what  debt  he  owes,  what  kind  of  business  he  is  doing, 
that  his  property  is  unencumbered  and  the  like.  Where  the 
vendee  purchases  with  a  positive  intention  not  to  pay  for 
the  goods  a  debt  is  created  which  is  not  discharged. 

A  fraudulent  representation  which  would  justify  the 
rescission  of  a  contract  of  sale  is  sufficient  to  prevent  a  dis- 
charge of  the  debt  upon  the  affirmance  of  the  sale.  Cases 
relating  to  fraudulent  sales  are  instructive'  in  construing 
this  provision.  In  order  to  bring  a  debt  within  the  excep- 
tion it  must  be  shown  that  the  bankrupt  made  the  representa- 
tions knowing  them  to  be  false  and  they  must  have  induced 
the  seller  to  consummate  the  sale  when  he  otherwise  would 

12  B.  A.  1898,  Sec.  17,  as  amended  merged   therein   and   the   claim   no 

Feb.  S,  1903,  32  Stat,  at  L.  797.  longer  adheres  to  the  liability,  but 

'    The    character   of   the    "liability''  is   transferred   into   a   new   species 

as  that  word  is  used  in  Sec.  17  (2)  of   right;   but   the   court  says   that 

is  not  changed  by  the  fact  that  the  -Congress   in   making    this    amend- 

liability  was   reduced  to  judgment.  ment  was   looking  to  the  substan- 

Peters  v.  United  States   (C.  C.  A.  tial  nature  of  the  liability;  and  the 

7th  Cir.),  177  Fed.  Rep.  885,  101  C.  court    finds    that    a    judgment    on 

C.  A.  99,  24  Am.  B.  R.  306.  such  a  cause  of  action  is,  in  plain 

A  liability  for  malicious  injury  English,  a  "liability"'  therefor, 
includes  a  judgment  for  such  in-  Thompson  v.  Judy  (C.  C.  A.  6th 
jury,  although  the  amendment  of  Cir.),  169  Fed.  Rep.  SS3,  95  C.  C. 
1903  changed  the  word  "judgment"  A.  51,  22  Am.  B.  R.  154. 
to  "liabilities."  The  court  notices  ^^  Compare  false  statements  for 
the  claim  that  when  a  judgment  obtaining  credit  as  ground  for  op- 
has   been    obtained   the   liability    is  posing  discharge,  ante.  Sec.  730. 
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not  have  done  so."  It  is  not  necessary  that  the  false  repre- 
sentations should  be  the  sole  and  exclusive  consideration  for 
the  credit,  but  only  that  they  were  a  material  consideration, 
without  which,  in  all  probability,  the  credit  would  not  have 
been  given.^'^  The  seller  mtist  have  relied  upon  the  state- 
ments of  the  buyer  as  an  inducement  to  make  the  sale.^®  A 
promise  to  pay  cash,  when  the  goods'  are  delivered  and 
failure  to  do  so,  is  not  a  fraudulent  representation.^^ 

It  is  not  necessary  that  the  false  represeritatibns  be  in 
writing.^"  Section  14&(3)  is  not  to  be  interpolated  into 
Section  17a (2)  as  that  Would  result  in  the  absurdity  that 
deceivers,  despite  their  discharges,-  should  remain  liable  for 
oral  deceits  although  excused  from  written  deceits.^^ 

The  mere  omission  of  a  purchaser  of  goods  to  disclose  his 
insolvency  to  the  vendor  is  not  regarded  as  fraudulent  in 
itself.  ^^  There  is  a  distinction  between  withholding  informa- 
tion and  making  false  statements  with  reference  to  -  one's 
financial  condition.- 

Where  a  bankrupt  vendee  obtains  property  from  a  bank- 
rupt vendor  with  the  intent  to  hinder,  delay  and  defraud  the 
creditors  of  the  vendor,  well  knowing  that  he  was  insolvent 
and  contemplated  bankruptcy,  the  property  was  obtained  by 
false  pretenses  and  a  debt  for  the  value  of  the  property 
exists  in  favor  of  the  trustee  of  the  vendor  against  the 
estate  of  the  vendee  which  is  not  released  by  the  discharge 
of  the  vendee.^^ 

18  7w  re  Patterson  &  Co.,  125  Fed.  112  Fed.  Rep.  294,  7  Am.  B.  R.  276. 

Rep.  562,  10  Am.  B.  R.  748;  In  re  ^^  In  re  Lewis,  125  Fed.  Rep.  143, 

Gany,  103  Fed.  Rep.  930,  4  Am.  B.  10  Am.  B.  R.  741. 

R.  576;  hi  re  Roalswick,  110  Fed.  ^o  Katzenstein  v.   Reid,   Murdock 

Rep.  639,  6  Am.  B.  R.  572;  In  re  &  Co.  (Texas  1905),  91  S.  W.  360, 

O'Conner,    114    Fed.    Rep.    777,    7  363,  16  Am.  B.  R.  740. 

Am.    B.    R.    428;    Bloomingdale   v.  =1  Takott  v.  Friend  (C.  C.  A.  7th 

Empire  Rubber  Co.,  114  Fed.  Rep.  Cir.),  179  Fed  Rep.  676,  103  C.  C. 

1016,  8  Am.  B.  R.  74.  A.  80,  24  Am.  B.  R.  708. 

"Im  re  Gany,  103  Fed.  Rep.  930,  ^^  In  re  Davis,  112  Fed.  Rep.  294, 

4  Am.  B.  R.  576.  7  Am.  B.  R.  276. 

18 /»  re   Epstein,    109   Fed.   Rep.  =3  Mackel  v.  Rochester,  135  Fed. 

878,  6  Am.  B.  R.  60;  In  re  Davis,  Rep.  904,  14  Am.  B.  R.  429. 
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A  false  representatipn  to  a  mercantile  agency  avoids  the 
discharge  when  relied  on  by  the  creditor,^*  but  the  discharge 
is  no  bar  where  an  action  for  fraud  is  compromised  and  a 
judgment  entered  on  a  stipulation  after  the  granting  of  the 
discharge.^^ 

A  false  representation  by  one  partner  by  which  property 
was  obtained  by  the  partnership  will  in  law  be  imputed  to 
the  other  partners  to  the  extent  of  holding  them  civilly 
liable  for  the  debt.^s 

§  763.    Willful  and  malicious  injuries. 

A  discharge  in  bankruptcy  does  not  release  judgments  in 
actions  for  willful  and  malicious  injuries  to  persons  or 
property  of  another.^'' 

The  effect  of  this  provision'  is  not  to.  except  all  judgments 
for  torts  from  the  effect  of  the  discharge.  In  order  that  a 
judgment  shall  not  be  released,  the  injury 'to  the  person  or 
property  must  have  been  willful'  and  malicious.  The  -  su- 
preme court  has  recently  handed  down  an  opinion  containing 
the  following  discussion:  "In  United  States  v.  Reed  (C.  C), 
86  Fed.  Rep.  308,  it  was  held  that  malice  consisted  in  the 
willful  doing  of  an  act  which  the  person  doing  it  knows  is 
liable  to  injure  another  regardless  of  the  consequences;' and 
a  malignant  spirit  or  a  specific  intention  to  hurt  a-  particular 
person  is  not  an  essential  element.  Upon  that  principle  we 
think  a  willful  disregard  of  what  one  knows  to  be -his  duty, 
an  act  which  is  against  good  morals  and  wrongful  in  and 
of  itself,  and  which  necessarily  causes  injury  and  is  done 
intentionally,  may  be  said  to  be  done  willfully  and  mali- 
ciously, so  as  to  -come  within  the  exception.     It  is  urged  that 

2*  Katzenstein  v.  Reid,  16  Am.  B.  ^e  Frank  v.   Michigan   Paper  Co. 

R.  740;  Cf.  In  re  AugspUrger,'  181  (C.  C.  A.  4th  Cir.),  179  Fed.  Rep. 

Fed.  Rep.  174,  25  Am.  B.'R.  83.  776,  103  C.  C.  A.  26^  24  Am.  B.  R. 

2»  Stevens   v.   Mey.ers,   8   Am.    B.  261. 
R.  496.  ^^  B.  A.  1898,  Sec.  17,  clause  2, 
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the  malice  referred  to  in  the  exception  is  malice  towards  the 
individual  personally,  such  as  is  meant,  for  instance,  in  a 
statute  for  maliciously  injuring  or  destroying  property  or 
for  malicious  mischief,  where  mere  intentional  injury,  with- 
out special  malice  toward  the  individual,  has  been  held  by 
some  courts  not  to  be  sufficient.  Commonwealth  v.  Wil- 
liams, 110  Mass.  401.  We  are  not  inclined  to  place  such  a 
narrow  construction  upon  the  language  of  the  exception.  We 
do  not  think  the  language  used  was  intended  to  limit  the 
exception  in  any  such  way.  It  was  an  honest  debtor,  and 
not  a  malicious  wrongdoer,  that  was  to  be  discharged.^* 

The  change  in  the  wording  in  the  amendment  of  1903 
from  "judgments"  to  "liabilities"  did  not  change  the  rule 
for  a  liability  for  malicious  injuries  includes  a  judgment  on 
such  liability.^® 

Whether  the  act  was  willful  and  malicious  must  be  de- 
termined by  the  record  of  the  court  in  which  the  judgment 
wa^  recovered.  It  is  a  question  of  law  for  the  court,  and 
should  not  be  submitted  to  a  jury.^° 


§  764.    Alienation  of  affections. 

Alienation  of  affections  may  be  a  willful  and  malicious 

32 


mjury, 


/ 


28  Peckham,  J.,  in  Tinker  v.  Col-  885,  101  C.  C.  A.  99,  24  Am.  B.  R. 

well,  193  U.  S.  473,  48  L.  Ed.  754.  206;  Donald  v.  Kell,  111  Ind.  1,  11 

^s*  Thompson  v.  Judy    (C.   C.   A.  N.  E.  782. 

6th  Cir.),  169  Fed.  Rep.  553,  95  C.  In  an  action  against  a  surgeon  for 

C.  A.  51,  22  Am.  B.  R.  154;  Peters  injuries   sustained  in   an   operation. 

V.  United  States  (C.  C.  A.  7th  Cir.),  the  certificate  found  the  injuries  to 

177  Fed.  Rep.  885,  101  C.  C.  A.  99,  have  been  "willful  and  malicious," 

24  Am.  B.  R.  206 ;  Woehrle  v.  Can-  and  the  claim  was  held  not  barred 

clini  (Cal.  1910),  109  Pac.  888.   See  by  the  discharge.    Flanders  v.  Mul- 

Stefanini  v.  Sroka,  43  Misc.  (N.  Y.)  lin,  '80  Vt.  124,  66  A.  789,  18  Am. 

614,  88  N.  Y.  Suppl.  167.  B.  R.  708. 

3°  See    Flanagan    v.    Pearson,    42  ^2  Leicester  v.   Hoadley,  66  Kas. 

Tex.    1;    Peters    v.    United    States  172,  9  Am.  B.  R.  318;  Exiine  v.  Sar- 

(C.  C.  A.  7th  Cir.),  177  Fed.  Rep.  gent,  23  Ohio  Cir.  180. 
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^  765.    Assault  and  battery. 

A  liability  for  assault  and  battery  survives  the  discharge,^* 
tinless  the  injuries  committed  are  not  shown  to  be  willful  or 
malicious.^* 

§  766.    Conversion. 

An  ordinary  liability  in  trover  for  conversion  is  barred 
by  the  discharge,*^  but  may  not  be  barred  when  based  on 
malice  ^'^  or  fraud.^^ 

§  767.    False  imprisonment. 

A  liability  for  false  imprisonment  is  not  barred  by  the 
discharge.*^ 


33McChristaI  v.  Clisbee,  190 
Mass.  120,  3  L.  R.  A.,  N.  S.  702, 
16  Am.  B.  R.  838. 

3*  United  States,  ex  rel.  Kelley  v. 
Peters,  166  Fed.  Rep.  613,  22  Am. 
B.  R.  177  (school-teacher  whipping 
pupil) . 

33  Crawford  v.  Burke,  195  U.  S. 
176,  49  L.  Ed.  147,  where  an  action 
of  contract  might  have  been  brought. 
In  re  Floyd  &  Crawford  &  Co.,  IS 
Am.  B.  R.  277  (referee)  ;  Fletcher 
V.  Postel,  114  N.  Y.  App.  Div.  776, 
100  N.  Y.  Suppl.  207,  17  Am;  B.  R. 
316,  when  founded  on  contract. 

"Injury  to  person  and  property 
means  causing  damage  to  the  sub- 
ject-matter of  the  rights,  not  de- 
priving the  owner  of  them."  Irc  re 
Ennjs  &  Stoppani,  171  Fed.  Rep. 
755,  22  Am.  B.  R.  679. 

37  A  judgment  in  an  action  of 
trover  for  a  cause  of  action  aris- 
ing from  the  "willful  and  mali- 
cious act  or  neglect"  of  the  bank- 
rupt falls  short  of  showing  that 
the  property  converted  was  obtained 
by  false  pretenses  within  Sec. 
17o  (2).  Ex  parte  Peterson,  '17  Vt. 
226,  59  A.  828. 

Malice  does  not  necessarily  in- 
clude  ill-will,   but   it   is   enough   to 


show  a  willful  disregard  of  what 
one  knows  to  be  his  duty  and 
which  necessarily  causes  injury 
and  isi,  done  intentionally,  wil- 
fully and  maliciously.  So  a  con- 
version of  property  may  be  com- 
mitted in  good  faith,  but  rests  on 
a  different  basis  where  it  shows  a 
reckless  disregard  of  the  rights  of 
another.  Kavanaugh  v.  Mclntyre, 
128  N.  Y.  App.  Div.  722,  112  N.  Y. 
Suppl.  987,  21  Am.  B.  R.  327. 

30  Kavanaugh  v.  Mclntyre,  128  N. 
Y.  App.  Div.  722,  112  N.  Y.  Suppl. 
987,  21  Am.  B.  R.  527,  broker's  sale 
of  stock  without  knowledge  of  cus- 
tomer. 

An  ordinary  action  of  trover  at 
common  law  for  wrongful  conver- 
sion, which  action  did  not  neces- 
sarily depend  on  fraud,  is  barred 
by  the  discharge,  although  the 
declaration  in  the  common  law 
fictional  form  alleges  fraud.  Burn- 
ham  v.  Pidcock,  33  Misc.  (N.  Y.), 
65,  66  N.  Y.  Suppl.  680,  affirmed,  58 
N.  Y.  App.  Div.  273,  68  N.  Y. 
Suppl.  1007. 

"McChfistal  v.  Clisbee.  190  Mass. 
120,  3  L.  R.  A.,  N.  S.  702,  16  Am. 
B.  R.  838. 
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§  768.    Libel  or  slander. 

A  liability  for  libel  *®  or  slander  is  preserved  against  the 
discharge  as  it  is  for  a  willful,  malicious  injury.*® 

§  769.    Malicious  prosecution. 

A  liability  for  malicious  prosecution  is  not  barred  by  the 
discharge.  *'' 

§  770.    Negligence. 

A  judgment  founded  upon  negligence  without  malice  is 
released  by  the  discharge.**  An  action  for  causing  the  death 
of  the  plaintiff's  husband  by  an  overdose  of  chloral,  intended 
for  his  own  good,  is  not  a  malicious  injury  to  the  plain- 
tiff's  property.** 

§  771.    Alimony  and  support  of  wife  or  child. 

The  amendment  of  1903  enumerates  liabilities  for  injury 
not  released  by   discharge,   which  were   held  by  the   courts 

An  action  for  false  imprisonment  fined   to    a   physical    injury   to   the 

is  not  barred  by  the  discharge  al-  person    and    extends    to    those    in- 

though.  the   imprisonment  was   not  herent  rights   of  the  person ,  which 

malicious  and  malice  in  fact  is  not  stand  in  the  same  class  as  his  right 

alleged.     "Willful  and  malicious  in-  to  security  from  a  violence  done  to 

juries"    in   the   bankruptcy    act    in-  his  body.     Thomp'son  v.   Judy   (C. 

elude  any  intentional  injury  to  an-  C.  A.  6th  Cir.),  169  Fed.  Rep.  5S3, 

other.      Johnston    v.    Bruckheimer,  95  C.  C.  A.  51,  22  Am.  B.  R.  154. 

133  N.  Y.  App.   Div.  649   (revers-  *"  Sanderson    v.    Hunt,    116    Ky. 

ing  116  N.  Y.  Suppl.  688).  435,  25  Ky.  L.  Rep.  626,  76  S.  W. 

43  National   Surety   Co.   v.    Med-  179. 

lock,  2  Ga.  App.  665,  58  S.  E.  1131,  "  McChristal  v.  Clisbee,  190  Mass. 

19  Am.  B.  R.  654.    A  judgment  for  120,  3  L.  R.  A.  N.  S.  702,  16  Am. 

libel   is   for    willful   and   malicious  B.  R.  838;   Mason  v.  Perkins,   180 

injuries    as    "one    of    the    essential  Mo.  702,  79  S.  W.  683,  103  Am.  St. 

elements   of  every  libel  is   malice."  Rep.   591,  judgment. 

McDonald  v.  Brown,  23  R.  I.  546,  *«  /„  y^  Lorde,   144  Fed.  320,  16 

51  A.  213,  —  L.  R.  A.  768,  91  Am.  Am.  B.  R.  201.     Landlord  held  re- 

St    Rep.    659,    10    Am.    B.    R.    58.  leased  from  judgment  for  bite  by  a 

"Willful  or  malicious  injuries  to  dog  of  his  tenant, 

the  person  or  property  of  another"  *'  Tompkins  v.  Williams,  122  N. 

includes    a    libel    and    is    not    con-  Y.  Suppl.  152. 
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to  be  included  in  the  original  act  as  the  cases  cited  above  in 
this  section  show.  They  are  liabilities  for  "alimony  due  or 
to  become  due,  for  maintenance  or  support  of  wife  or  child, 
or  for  seduction  of  an  unmarried  female,  or  for  criminal 
conversation."  This  has  been  interpreted  by  the  supreme 
court  as  "merely  declaratory  of  the  true  meaning  and  sense 
of  the  statute."  ^° 

Judgments  directing  the  payment  of  certain  sums  period- 
ically, for  the  support  of  a  bastard  or  other  child,^^  or  judg- 
ments directing  the  payment  of  alimony  are  not  discharged.^* 

Alimony  includes  money  covered  by  an  agreement  in  the 
nature  of  alimony  to  pay  an  annual  sum  to  the  wife,®^  but 


50  Wetraore  v.  Markoe,  196  U.  S. 
68,  77,  49  L.  Ed.  390,  13  Am.  B. 
R.  1. 

"Dunbar  v.  Dunbar,  190  U.  S. 
340,  47  L.  Ed.  1084,  10  Am.  ,B. 
R.  139;  In  re  Hubbard^  98  Fed. 
Rep..  710,  3  Am.  B.  R.  528;  In  re 
Baker,  .96  Fed.  Rep.  954,  3  Am. 
B.  R.  101;  In  re  Cotton,  No.  3269 
Fed.  Cas.,  2  N.  Y.  Leg.  Obs.  370; 
Coram.  V.  Erisman,  21  Pitts.  L. 
Jour.  69. 

An  order  for  the  support  of 
a  minor  child  is  not  alimony,  and 
is  not  barred  Toy  the  discharge, 
aljthough  the  obligation  to  reim- 
burse- another  who  has  supported 
his  children  is  discharged.  Rush  v. 
Flood,  105  111.  App.  182.  Under 
the  act  of  1898  where  an  order  in  a 
bastardy  case  is  merged  in  a  final 
money  judgment  for  support  in  in- 
stalments this  is  extinguished  by 
the  discharge.  McKittrick  v.  Ca- 
hoon,  89  Minn.  383,  95  N.  W.  223, 
62  L.  R.  A.  757,  99  Am.  St.  Rep. 
606. 

M  Audubon  v.  Shufeldt;  181  U.  S. 
575,  45  L.  Ed.  1009,  5  Arii.  B.  R. 
829;  Wetmore  v.  Markoe,  196  U.  S. 
68,  49  L.   Ed.  390,  13  Am.  B.   R. 


1 ;  Dunbar  v.  Dunbar,  190  U.  S.  340, 
57  L.  Ed.  1084,  10  Am.  B.  R.  139; 
Barkley  v.  Barkley,  184  111.  375; 
Turner  v.  Turner,.  108  Fed.  Rep. 
785,  6  Am.  B.  R.  289;  In  re  Shepard, 
97  Fed.  Rep.  187,  5  Am.  B.  R.  857; 
In  re  Nowell,  99  Fed.  Rep.  931,  3 
Am.  B.  R.  837,  future  alimony; 
Young  V.  Young,  7  Am.  B.  R.  171 ; 
Craine  v.  Craine  (Ky.  1907),  19 
Am.  B.  R.  76 ;  Dean  'v.  Bloomer, 
191  111.  416;  Welty  v.  Welty  (111.)', 
63  N.  E.  161 ;  Maisner  v.  Maisner, 
6  Am.  B.  R.  295.  (Alimony  in  ar^ 
rears  at'  the  filing  of  the  petition.) 
In  re  Emil  J.  Smith,  3  Am.  B.  R. 
67  (referee). 

Alimony  was  held  provable  and 
dischargeable  in  In  re  John  M. 
Van  Orden,  96  Fed.  Rep.  86,  2  Am. 
B.  R.  801 ;  In  re  Challoner,  98  Fed. 
Rep.  82,  3  Am.  B.  R:  442;  Fite  v. 
Fite;  5  Am.  B.  R.  461.  A  valuable 
discussion  by  Referee  Hotchkiss  of 
the  status  of.  alimony  may  be  found 
in  In  re  Emil  J.  Smith,  3  Am.  B. 
R.  67. 

°5  Schlessinger  v.  Schlessinger,  39 
Colo.  44,  88  P.  970,  972;  Dunbar  v. 
Dunbar,  180  Mass.  170,  62  N.  E.  248, 
94  Am.  St.  Rep.  623,  affirmed,   190 
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does  not  include  a  liability  for  goods  voluntarily^  purchased' 
by-  the  husband  and  parent  and  used  by  the  wife  and  child.  ^^ 
A  debt  for  medical  attendance  to  the  wife  or  child  of  the 
bankrupt,  at  his  request,  while  the  recipient  is  a  member  of 
his  family,  is  not  a  debt  "for  maintenance  or  support  of 
wife  or  child,"  which  is  excepted  from  the  effect  of  a  dis- 
charge.^'' 

§  772.     Seduction— Breach  of  promise  to  marry. 

An  action  for  breach  of  promise  to  marry  sounds  in  con- 
tract and  is  barred  by  the  discharge,^  whether  seduction  is 
also  proved  ^  or  not.^ 

Seduction  of  an  unmarried  female  was  by  the  amendment 
of  1903  expressly  excepted  from  a  discharge,*  although  the 
courts  had  reached  the  same  result  under  the  act  of  1898,^ 
and  seduction  itsef  has  been  held  to  be  a  willful  and  malicious 
injury  both  to  the  female  *  and  to  the  father.'' 

§  773.    Criminal  conversation. 

A  liability  for  criminal  conversation  is  by  the  amendment 
of  1903  expressly  excepted  from  the  discharge,*  although  the 

U.  S.  340,  47  L.  Ed.  1084,  10  Am.  *  B.  A.  1898,  Section  17a   (3)  as 

B.  R.  139.  '  amended  February  5,  1903. 

">' Schellenberg  v.   MuUaney,   112  ^ /^  ^^  Qjtjon,  No.  3269  Fed.  Cas., 

N.  Y.  App.  Div.  384,  98  N.  Y.  Suppl.  2  N.  Y.  Leg.  Obs.  370;  Nassau  v. 

432,  16  Am.  B.  R.  542.  Parker,  2  Penn.  L.  Jour.  298.    Such 

^''  In  re  Ostrandtr,  139  Fed.  Rep.  cases  are  put  on  the  ground  of  not 

592,  IS  Am.  B.  R.  96.  being    judgments    for    willful    and 

1  See  In  re  Sidle,  No.  12844  Fed.  malicious  injury.    In  re  Freche,  109 

Cas.,  2  N.  B.  R.  220;  Aling  v.  Egan,  Fed.  Rep.  620,  6  Am.  B.  R.  479;  In 

11  Rob.   (La.)  244.  re  Maples,  105  Fed.  Rep.  919,  5  Am. 

2Disler   v.   McCauley,   66   N.   Y.  B.  R.  426;  Distler  v.  McCauley,  35 

App.  Div.  42,  73  N.  Y.  Suppl.  270,  Misc.  (N.  Y.)  411,  6  Am.  B.  R.  491. 
7  Am.  B.  R.  138 ;  Biela  v.  Urbanczyk  « In  re  Maples,  105  Fed.  Rep.  919, 

(Texas  1905),  85  S.  W.  451.  5  Am.  B.  R.  426. 

3  Bond  V.  Milliken,  134  Iowa,  447,  ^  In  re  Freche,  109  Fed.  Rep.  620, 

109  N.  W.  774,  17  Am.  B.  R.  811 ;  6  Am.  B.  R.  479. 
Finnegan  v.  Hall,  35  Misc.  (N.  Y.)  s  b.  A.  1898,  Section  17a   (3)  as 

773.  amended  by  the  statute  of  1903. 
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same  result  was  reached  in  a  case  arising  before  the  amend- 
ment on  the  ground  that  an  act  of  adviltery  with  the  wife, 
was  a  mahcious  and  willful  injury  to  the  husband's  rights 
and  property.® 

§  774.    Debts  not  scheduled— Actual  knowledge. 

A  discharge  will  not  release  a  barikrupt  from  debts  which 
have  not  been  duly  scheduled  in  time  for  proof  and  allow- 
ance, with  the  name  of  the  creditor  if  known  to  the  bank- 
rupt, unless  such  creditor  had  notice  or  actual  knowledge  of 
the  proceedings  in  bankruptcy,^"  and  although  the  claim  was  in 
fact  unknown  to  the  bankrupt  himself.^*  Where  the  court  has 
jurisdiction  and  the  claims  have  been  placed  upon  the 
schedule,  or  if  omitted  from  it  and  the  creditors  have  had 


9  Tinker  v.  Colwell,  193  U.  S.  473, 
48  L.  Ed.  7S4,  11  Am.  B.  R.  S68, 
affirming  Colwell  v.  Tinker,  169  N. 
Y.  531,  SB  L.  R.  A.  765,  98  Am.  St. 
Rep.  587,  62  N.  E.  668. 

10  B.  A.  1898,  Sec.  17,  clause  3; 
Birkett  v.  Columbia  Bank,  195  U. 
S.  345,  49  L.  Ed.  231,  12  Am.  B.  R. 
691;  In  re  Monroe,  114  Fed.  Rep. 
398,  7  Am.  B.  R.  706;  Tyrrel  v. 
Hammerstein,  67  N.  Y.  Supp.  717,  6 
Am.  B.  R.  430;  see  also  Knapp  v. 
BU-rold,  1  C.  C.  New  Series,  Ohio, 
469;  Murphy  v.  Blumenrich,  19  Am. 
B.  R.  910;  Collins  v.  McWalters,  6 
Am.  B.  R.  593;  Woodward  v.  Shae- 
fer,  91  N.  Y.  Suppl.  104;  In  re 
Boom,  48  Misc.  (N.  Y.)  632,  96  N. 
Y.  Suppl.  204,  where  reasonable  ef- 
fort lacking;  Haack  v.  Theise,  51 
Misc.   (N.  Y.)   3,  99  N.  Y.  Suppl. 


905;  Fields  v.  Rust,  36  Tex.  Civ. 
App.  350,  82  S.  W.  331. 

Where  judgment  against  a  stock- 
holder on  his  statutory  liability  for 
a  labor  claim  was<  issued  July  3, 
1899,  and  the  defendant  was  ad- 
judged a  bankrupt  May  17,  1899, 
and  discharged  July  12,  1899,  the 
debt  is  not  barred  where  not  sched- 
uled and  knowledge  did  not  appear. 
Wineman  v.  Fisher,  135  Mich.  604, 
98  N.  W.  404,  10  Detroit  Leg.  N. 
903.  The  difference  between  "no- 
tice'' and  ''actual  knowledge"  is  dis- 
cussed and  the  court  holds  that  it 
is  immaterial  how  the  "'actual 
knowledge''  is  obtained,  as  it  is 
enough  however  obtained  in  Jones 
V.  Walter,  115  Ky.  556,  74  S.  W. 
249,  24  Ky.  L.  Rep.  2459. 

"  Santa  Rosa  Bank  v.  White,  139 
Cal.  703,  73  P.  577. 
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notic^  or  actual  knowledge  of  the  proceedings/*  the  debt  if 
provable/^  is  released  by  the  discharge.'-^  Notice  to  an  agent 
is  sufficient.^^ 

A  note  is  barred  by  the  discharge,,  although  the  middle 
initial  of  the  bankrupt  in  the  bankruptcy  proceedings  is  dif- 
ferent from  that  given  in  the  note  itself,  where  the  creditor 
was  properly  scheduled  and  received  notice  of  the  .proceed- 
ings. The  court  holds,  that  the  creditor  had  notice  of  the 
identity  of  the' obligation. ^^ 

Evidence  of  what  the  schedules  contain  must  be  given  by 
the  records  themselves  and  not  by  verbal  evidence  of  an 
examination  of  the  schedules.  ^^ 


1*  Ailing  V.  Straka,  118  111.  App. 
184;  Zimmerman  v.  Ketchum,  66 
Kan.  98,  71  P.  264 ;  Dycus  v.  Brown, 
(Ky.  1909),  121  S.  W.  1010;  Arm- 
strong V.  Sweeney,  73  Neb.  775,  103 
N.  W.  436;  Morrison  v.  Vaughan, 
18  Am.  B.  R.  704,  119  N.  Y.  App. 
Div.  184;  Cohen  v.  Pinkus,  20  Am. 
B.  R.  787. 

1'  A  debt  not  provable  is  not 
barred  by  the^  discharge,  whether 
scheduled  or  not.  Smith  v.  Mc- 
Quillin,  193  Mass.  289,  79  N.  E.  401. 
Only  provable  debts  are  discharged, " 
see  Sec.  727. 

1'  Zimmerman  v.  Ketchum,  66 
Kan.  98, 1 1  Am.  B.  R.  190 ;  Claster  v. 
Soble,  22  Pa.  Sup.  Ct.  631,  10  Am. 

B.  R.  446 ;  Knapp  v.  Harold,  1  Ohio 

C.  C.   Rep.    (N.   S.)    469,   25   Ohio 
C.  C.  Rep.  213. 

1^  Longiield  v.  Minnesota  Savings 
Bank,  95  Minn.  54,  14  Am.  B.  R. 
413;  Atkinson  v.  Elmore,  103  Mo. 
App.  403,  n  S.  W.  492,  manager  of 
bank  collecting  notes. 

A  claim  was  properly  scheduled 
as  residence  unknown  care  of  cred- 
itor's attorney  where  creditor  was 
tmknown  and  non-resident  and  at- 
torneys    directed     letters     sent    to 


them.  In  re  David,  44  Misc.  (N.  Y.) 
516,  90  N.  Y.  Suppl.  85. 

The  knowledge  of  bankruptcy 
proceedings  acquired  by  one  as 
cashier  of  one  creditor  is  imputed 
to  other  creditors,  whom  he  rep- 
resented as  receiver  of  another  cor- 
poration. The  cashier  owed  a  duty 
as  receiver  to  disclose  the  informa- 
tion he  had  and  he  will  be  assumed 
to  have  performed  it.  Dight  v. 
Chapman,  44  Ore.  265,  75  P.  585, 
65  L.  R.  A.  793. 

Notice  to  an  attorney  who 
was  suing  the  bankrupt  in  the 
state  courts  is  not  notice  to 
the  client,  as  the  attorney  had 
no  authority  to  represent  him 
in  the  bankruptcy  proceedings.  The 
bankruptcy  act  -requires  personal 
notice  or  actual  knowledge  as  dis- 
tinguished from  mere  imputed  or 
constructive  notice  or  knowledge. 
Strickland  v.  Capital  City  Mills, 
74  S.  C.  16,  7  L.  R.  A.,  N.  S.  426, 
54  S.  E.  220. 

21  Northern  Commercial  Co.  v. 
Hartke  (Minn.  1910),  125  N.  W. 
508. 

22  Thomson  v.  Caverley,  148  111. 
App.  295. 
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Where  the  debt  is  not  scheduled  "actual  knowledge  of  the 
proceedings  contemplated  by  the  -  section  is  a  knowledge  in 
tinje  to  avail  the  creditor  of  the  benefits  of  the  law — in  time 
to  give  him  an  equal  opportunity  with  other  creditors — not  a 
knowledge  that  may  come  so  late  as  to  deprive  him  of  par- 
ticipation in  the  administration  of  the  affairs  of  the  estate 
or  to  deprive  him  of  dividends."  ^^ 

§  775.    Name  of  the  creditor. 

The  act  provides  that  the  schedule  shall  show  the  name 
of  the  creditor  if  known  to  the  bankrupt.^^  The  debt  is  not 
barred  where  the  name  is  misstated,^^  unless  the  creditor  had 
actual  knowledge  of  the  bankruptcy,^^  although  a  slight  error 
may  be  immaterial,^^  or  a  business  name  may  be  used.^^ 

Where  a  bankrupt  inserts  in  his  schedules  an  incorrect 
name  or  residence  of  a  creditor,  upon  a  suit  for  the  debt, 


23Birkett  v.  Columbia  Bank,  195 
U.  S.  345,  49  L.  Ed.  231,  12  Am. 
B.  R.  691 ;  Knapp  v.  Harold,  25  Ohio 
Cir.  Ct.  213,  before  or  after  the 
filing  of  the  petition. 

Actual  knowledge  in  time  to  par- 
ticipate in  all  proceedings  except 
the  choice  of  a  trustee  is  sufficient, 
although  the  debt  was  not  sched- 
uled. Morrison  v.  Vatighan,  119 
N.  Y.  App.  Div.  184,  104  N.  Y. 
Suppl.  169. 

,25  B..  A.  1898,  Sec.  \7a  (3). 

28  Beck  &  Gregg  Hardware  Co.  v. 
Crum,  127  Ga.  94,  56  S.  E.  242;  Mar- 
shall V.  English  American  Loan  & 
Trust  Co.,  127  Ga.  376,  56  S.  E.  449; 
Reed  v.  Dippel,  17  Am.  B.  R.  371, 
though  the  creditor's  ignorance  was 
due  to  his  own  neglect.  Liesum  v. 
Kraus,  35  Misc.  (N.  Y.)  376,  71  N. 
Y.  Suppl.  1022  ("Liesman"  for  "Lie- 
sum")  ;  Custard  v.  Wigderson,  130 
Wis.  412,  110  N.  W.  263  ("Castard" 
for  "Custard"). 


It  is  not  a  proper  schedule  to 
name  a  creditor  the  "Dalton  &  Bell 
Co./'  where  its  real  name  is 
"Wright-Dalton-Bell-Anchor  Store 
Company."  Wright-Dalton-Bell- 
Anchor  Store  Co.  v.  Sanders,  142 
Mo.  App.  50,'  125  S.  W.  517. 
•  28  Fider  v.  Mannheim,  81  N.  W.  2* 
(Minn.). 

29  Grosso  V.  Marx,  45  Misc. 
(N.  Y.)  500,  92  N.  Y.  Suppl.  773 
(Ringler"  for  "Ringle"). 

Name  in  schedule  "Green  Gat- 
liff"  covers  "Green  A.  Gatliflf." 
"Tucker  Evans"  in  schedule  the 
same  as  "A.  C.  Evans."  Gatliff  v. 
Mackey,  31  Ky.  L.  Rep.  947,  104 
S.  W.  379. 

siLutz  v.  kalmus,  115  N.  Y. 
Suppl.  230  (John  Lutz  &  Son,  the 
business  name,  where  Charles  I. 
Lutz  was  the  sole  surviving  part- 
ner). 
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such  creditor  may  show  that  he  never  had  actual  knowledge 
of  the  bankruptcy  proceedings.^^ 

The  real,  rather  than  the  nominal,  creditors  may  be  sched- 
uled.^^ 

The  owner  of  the  claim  at  the  date  of  the  petition  should 
be  inserted  in  the  schedule,^^  if  known  to  the  bankrupt,^^  al- 
though, of  course,  if  that  person  had  actual  knowledge  he  is 
barred  by  the  discharge,  though  not  named  in  the  schedule.^''' 

§  776.    Residence  of  creditor. 

The  residence  of  the  creditor  is  not  required  by  the  act 
itself,   but   is  prescribed  by  ofEcial   Form   No.    1    drawn  in 


32  Westheimer  v.  Howard,  93  N. 
Y.  Supp.  518,  14  Am.  B.  R.  547.  See 
also  Sutherland  v.  Lasher,  84  N.  Y. 
Supp.  56,  11  Am.  B.  R.  780;  Schiller 
V.  Weinstein,  91  N.  Y.  Supp.  76,  15 
Am.  B.  R.  183. 

33  A  note  is  properly  sched- 
uled as  owing  to  a  bank,  the 
real  owner  of  it,  though  the  nom- 
inal holder  of  the  note  was  its 
cashier.  Ross-Lewin  v.  Goold,  211 
111.  384,  71  N.  E.  1028,  affirming  113 
111.  App.  499. 

A  stockholder  may  properly 
schedule  as  liabilities  the  various 
creditors  of  the  corporation,  though 
a  receiver  has  been  appointed  for 
-the  corporation  who  has  taken  title. 
Long-field  v.  Minnesota  Savings 
Bank,  95  Minn.  54,  103  N.  W.  706. 

36  Kaufman  v.  Schreier,  108  N.  Y. 
App.  Div.  298,  95  N.  Y.  Suppl.  729, 
17  Am.  B.  R.  314,  surviving  partner 
proper.  See  Loomis  v.  Wallblom, 
94  Minn.  392,  13  Am.  B.  R.  687 
(original  debtor  rather  than  as- 
signee properly  named). 


3^  Scheduling  a  mortgage  in  the 
name  of  the  original  mortgagee  is 
sufficient,  though  an  assignment 
was  duly  recorded  where  the  bank- 
rupt had  no  knowledge  of  the  as- 
signment. Mueller  v.  Garlitz,  53 
Misc.  (N.  Y.)  53,  103  N.  Y.  Suppl. 
1037,  17  Am.  B.  R.  687. 

Where  the  petition  schedules 
the  judgment  creditor  by  name, 
but  in  ignorance  of  the  fact 
that  he  had  died  within  four 
months,  although  no  probate  was 
granted  within  five  years  there- 
after, the  notice  is  adequate  and 
the  judgment  should  be  cancelled. 
Lent  v.  Farnsworth,  180  N.  Y.  506, 
72  N.  E.  1144,  affirmed,  IS  N.  Y. 
Anno.  Cas.  114,  94  N.  Y.  App. 
Div.  99,  87  N.  Y.  Suppl.  1112. 

3T  The  holders  of  notes  scheduled 
in  the  names  of  the  original  payees 
were,  thus  barred.  Eider  v.  Matm- 
heim,  78  Minn.  309,  81  N.  W.  2; 
Broadway  Trust  Co.  v.  Mannheim, 
47  Misc.  (N.  Y.)  415,  95  N.  Y. 
Suppl.  93,  34  Civ.  Proc.  R.  310. 
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pursuance  of  the  authority  given  by  Section  30  of  the  act.^* 
Unless  actual  notice  was  had,*"  the  creditor  is  not  barred 
where  the  residence  is  not  correctly  and  fully  stated,*^  with  the 
street  and  number,**  unless  unknown  to  the  bankrupt.*' 

The  bankrupt  may  designate  the   residence   as  unknown 
only  where  it  can  not  be  ascertained  by  reasonable  diligence.*^ 


2^  See,  however,  remarks  in 
Steele  v.  Thalheimer,  74  Arlc.  516, 
86  S.  W.  305,  to  the  effect  that  the 
act  does  not  require  the  address  to 
be  scheduled. 

*"  Where  actual  notice  was  given, 
the  fact  that  an  address  was  errone- 
ously given,  as  directed  by  the  cred- 
itor's attorneys,  will  not  prevent  a 
cancellation  of  the  judgment. 
Vaughn  V.  Irwin,  49  Misc.  (N.  Y.) 
611,  96  N.  Y.  Suppl.  742. 

*i  Marshall  v.  English-American 
Loan  &  Trust  Co.,  127  Ga.  376,  56 
S.  E.  449;  In  re  Quackenbush,  122 
N.  Y.  App.  Div.  456,  106  N.  Y. 
Suppl.  773 ;  Reed  v.  Dippel,  17  Am. 
B.  R.  371;  Haack  v.  Theise,  51 
Misc.  (N.  Y.)  3,  99  N.  Y.  Suppl. 
905,  ditto  marks  insufficient. 

Debt  not  properly  scheduled 
where  fictitious  address  given  and 
real  address  appeared  in  directory. 
Murphy  v.  Blumenreich,  123  Ni  Y. 
App.  Div.  645,  108  N.  Y.  Suppl. 
175. 

Where  correct  street  and  street 
number  but  wrong  city  and  state, 
the  creditor  is  not  barred  in  the 
absence  of  evidence  that  the  no- 
tice actually  reached  him.  West- 
heimer  v.  Howard,  47  Misc.  (N.  Y.) 
145,  93  N.  Y.  Suppl.  518. 

"The  address  "Mulberry  Street, 
New  York  City,"  in  a  schedule  is 
insufBcient  where  the  street  num- 
ber has  regularly  appeared  in  the 
city  directories  for  many  years  as 
15  Mulberry  Street,  and  where  the 


creditor  swears  positively  he  never 
received  the  notice.  Cogliostro  v. 
Indelli,  53  Misc.  (N.  Y.)  44,  102 
N.  Y.  Suppl.  918,  17  Am.  B.  R.  685. 

*°  The  mere  fact  that  bankrupt 
knew  the  creditor's  address  three 
years  before  bankruptcy  does  not 
show  fraud  in  listing  his  address  in 
the  schedule  as  unknown.  In  re  Mo- 
liner,  75  N.  Y.  App.  Div.  44,  78  N. 
Y.  Suppl.  28i: 

Although  a  creditor's  address 
was  incorrectly  stated  so  that 
he  had  no  notice  of  the  pro- 
ceedings, still  he  is  bound  by 
the  discharge  where  it  was  not  al- 
leged or  shown  that  the  bankrupt 
knew  the  correct  address  or  that 
the  failure  to  give  it  was  inten- 
tional or  fraudulent.  The  court  re- 
marks that  failure  to  give  the  cor- 
rect address  does  not  make  the 
discharge  of  no  effect  under  the  act 
as  the  debt  was  scheduled  with  the 
name  of  the  creditor  as '  required; 
Steele  v.  Thalheimer,  74  Ark.  516, 
86  S.  W.  305. 

Where  the  residence  of  a  cred- 
itor was  unknown  to  the  debtor, 
and  he  inserts  an  incorrect  one  in 
his  schedule,  his  motion  after  his 
discharge  to  set  aside  the  judgment 
will  be  denied.  Sutherland  v. 
Lasher,  41  Misc.  (N.  Y.)  249,  84 
N.  Y.  Suppl.  56. 

*8  Schiller'  v.  Weinstein,  47  Misc. 
(N.  Y.)   622,  94  N.  Y.  Suppl.  763. 

Where  it  appears  that  the  debtor 
knew  the  address  of  the  creditor's 
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The  residence  of  the  creditor  for-  this  purpose  is  not  his 
office  ^^  or  that  of  his  attorney  or  representative.*^ 


§  777.    Statement  of  indebtedness. 

Where  the  name  of  the  creditor  is  correctly  inserted  in  the 
petition  and  it  appears  he  had  notice  of  the  proceedings  he 
will  be  barred,  although  the  indebtedness  itself  was  incor- 
rectly stated,®*  or  a  portion  of  it  was  omitted  altogether,^®  but 
the  discharge  is  no  bar  in  the  absence  of  actual  knowledge,, 
where  the  claim  is  described  as  a  mortgage  and  bond  giveji  by 
another  as  it  does  not  show  that  it  is  a  debt  of  the  bankrupt.®'^' 


§  778.    Abbreviations. 

Abbreviations  in  the  schedule  are  expressly  forbidden  in 
General  Orders  V.*® 


attorney  and  made  *no  effort  to  as- 
certain the  creditor's  address  and 
no  notice  was  sent  to  the  creditor 
or  his  attorney,  the  debt  is  not  prop- 
erly scheduled.  Feldmark  v.  Wein- 
stein,  45  Misc.  (N.  Y.)  329,  90  N. 
Y.   Suppl.  478. 

5°  Weidenfeld  v.  Tillinghast,  104 
N.  Y.  Suppl.  902,  18  Am.  B.  R.  531, 
affirming  54  Misc.  (N.  Y.)  90,  104 
N.  Y.   Suppl.  712. 

Where  resilience  is  given  at 
office,  this  is  sufficient  where  the 
notice  actually  reaches  tlie  cred- 
itor. Grosso  V.  'Marx,  45  Misc. 
(N,  Y.)  500,  92  N.  Y.  Suppl.  773. 

52  Care  New  York  Clipper,  N.  Y. 
C,  is  not  a  statement  of  plaintiff's 
residence.  Haack  v.  Thiese,  51 
Misc.  (N.  Y.)  3,  99  N.  Y.  Suppl. 
90S. 

Where  address  could  not  be 
found  in  city  directory  and  attor- 
neys for  creditor  stated  that  notices 


should  be  addressed  to  them,  it  was 
proper  to  so  address  to  the  at- 
torney. In  re  David,  44  Misc. 
(N.  Y.)  516,  90  N.  Y.  Suppl.  85. 

5*Gatliff  V.  Mackey,  31  Ky.  L.. 
Rep.  947,  104  S.  W.  379  (slight  dif- 
ference in  amount;  judgment  listed 
as  note)  ;  Matteson  v.  Dewar,  146- 
111.  App.  523. 

Where  neither  names  of  cred- 
itors nor  judgment  nor  claim  on 
which  it  was  based  was  correctly- 
inserted,  the  discharge  is  not  a  bar.. 
Bernheim  v.  Bloch,  45  Misc.  (N.  Y.) 
581,  91   N.  Y.  Suppl.  40. 

I'o  Delta  County  Bank  v.  McGran- 
ahan,  37  Wash.  307,  79  P.  796. 

^^.Fifth  Avenue  Bldg.  &  Loan 
Assn.  V,  Goldberg,  22  Pa.  Super.  Ct. 
197. 

^^  The  resort  to  ditto  marks- 
attempting  to  indicate  the  plain- 
tiff's residence  is  in  violation  of 
both  the  letter  and  spirit  of  the  act,. 
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§  779.    Rule  under  act  of  1867. 

The  rule  established  by  the  present  act  is  quite  different 
in  many  respects  from  that  under  the  act  of  1867.  Under 
that  act,  if  the  notice  required  by  the  statute  has  been  duly 
published,  the  discharge  was  held  to  bar  the  debt,  although 
the  name  of  the  creditor  was  not  placed  on  the  schedule  or 
notice  given  to  him.^^ 

§  780.     Debts  created  by  fraud  or  embezzlement. 

Under  the  act  of  1867  "no)  debt  created  by  fraud  or  em- 
bezzlement of  the  bankrupt"  was  discharged.^"  Under  the 
act  of  1898,  after  conflicting  decisions  by  the  state  and 
fedei^al  courts,®^  it  is  now  definitely  settled  by  the  decision 
of  the  supreme  court,  that  provable  debts  created  by  fraud 
or  embezzlement  of  the  bankrupt  are  generally  released  by 
his  discharge.^  ^     If  such  a  debt  is  not  provable  against  the 


as  well  as  the  rule,  and,  moreover, 
has  never  been  sanctioned  by  au- 
thority. Haack  v.  Theis,  51  Misc. 
(N;  Y.)  3,  99  N.  Y.  Suppl.  90S. 
59  Hill  V.  Robbins,  1  Mich.  (N.  P.) 
305;  Thurmond  v.  Andrews,  10 
Bush,  400;  Payne  v.  Able,  7  Bush, 
344;  Blum  v.  Ricks,  39  Tex.  112; 
Symonds  v.  Barnes,  59  Me.  191 ; 
Hood  V.  Spencer,  No.  6665  Fed. 
Cas.,  4  McLean,  168;  Knabe  v. 
Hayes,  71  N.  C.  109;  Burnside  v. 
Brighafti,  49  Mass.  8  Mete.  75 ;  Fox 
v.  Paine,  10  Ala.  523;  Strong  v. 
Clawson,  10  111.  346;  Stern  v.  Nuss- 
baum,  47  How.  Pr.  (N.  Y.)  489; 
Campbell  v.  Perkins,  8  N.  Y.  430; 
Morse  v.  Presby,  25  N.  H.  299; 
Magoon  v.  Warfield,  3  Greene  (la.), 
293;  Hubbill  v.  Cramp,  11  Paige,  N. 
Y.  310;  Thomas  v.  Jones,  39  Wis. 
124;  Downer  v.  Dana,  22  Vt.  337; 
Russell  V.  Cheatham,  16  Miss.  703; 
Mitchell  V.  Singletary,  19  Ohio, 
291;    Pattison  &  Co.  v.  Oliver,   10 


R.  I.  448;  Helm  v.  Chapman,  171 
Mass.  347,  though  bankrupt  makes, 
payments  on  account. 

"OR.  S.  Sec.  5117;  Forsyth  v. 
Vehmeyer,  177  U.  S.  177,  44  L.  Ed. 
723,  and  cases  cited  in  the  opinion. 
See  Kellogg  v.  Kimball,  138  Mass. 
441. 

«i  In  re  Butts,  120  Fed.  Rep.  966, 
10  Am.  B.  R.  16;  Frey  v.  Torrey, 
75  N.  Y.  Supp.  40,  8  Am.  B.  R. 
196,  afRrmed  on  opinion  below,  175 
N.  Y.  501 ;  Crawford  v.  Burke,  201 
111.  581,  reversed,  195  U.  S.  176,  49^ 
L.  Ed.  147,  12  Am.  B.  R.  659; 
Watertown  Carriage  Co.  v.  Hall, 
176  N.  Y.^13,  11  Am.  B.  R.  15; 
In  re  Cole,  106  Fed.  Rep.  837,  S 
Am.  B.  R.  780. 

02  Crawford  v.  Burke,  195  U.  S. 
176,  49  L.  Ed.  147,  12  Am.  B.  R. 
659;  BuUis  v.  O'Beirne,  195  U.  S. 
606,  49  L.  Ed.  340,  13  Am.  B.  R. 
108;  Tindle  v,  Birkett,  183  N.  Y. 
267,  564,  IS  Am.  B.  R.  179;  Jewett 
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estate  of  the  bankrupt  it  is  not  discharged.  Only  such  prov- 
able debts  fraudulently  created  are  not  discharged,  as  are 
first,  liabilities  for  obtaining  property  by  false  pretenses  or 
false  representations,  and,  second,  debts  created  by  the  fraud 
or  embezzlement  of  the  bankrupt  while  acting  as  an  officer 
or  in  any  fiduciary  capacity.^* 

Where  the  action  sounds  in  contract  for  a  debt  the  fact 
■that  the  debt  was  Created  or  induced  by  the  fraud  is  imma- 
terial,®* although  the  opposite  result  has  sometimes  been 
reached.'''^ 


Bros.  &  Jewett  v.  Bentson,  18  S.  D. 
575,  105  N.  W.  Rep.  173;  In  re 
Wollock,  120  Fed.  Rep.  516,  9  Am. 
B.  R.  685;  In  re  Adler  (C.  C.  A. 
2d  Cir.),  144  Fed.  Rep.  659,  16  Am. 
B.  R.  414. 

63  B.  A.  1898,  Sec.  17,  clauses  2 
and  4,  as  amended  Feb.  5,  1903,  32 
Stat,  at  L.  797. 

^*  Barnes  Manufacturing  Co.  v. 
Norden,  67  N.  J.  L. '493,  51  A.  454; 
Quaker  City  Watch  Co.  v.  Lamo- 
reaux,  21  Pa.  Super.  Ct.  493;  Col- 
lins V.  McWalters,  6  Am.  B.  R.  593; 
In    re    Arkell,    6   Am.    B.   R.    650. 

Judgment  entered  on  a  stipula- 
tion of  compromise  is  a  money 
judgment  and  barred  by  bank- 
ruptcy, though  originally  based  on 
fraud.  In  re  Arkell,  65  N.  Y.  App. 
Div.  130,  72  N.  Y.  Suppl.  555. 

A  judgment  for  an  account  is 
barred  by  the  discharge,  and  the 
creditor  can  not  go  behind  the  rec- 
ord and  show  that  the  debt  was 
created  by  fraud.  Harrington  &' 
Goodman  v.  Herman,  72  Mo.  344, 
12  S.  W.  546,  179  Mo.  350,  78  S. 
W.  1132. 

An  action  for  money  had  and 
received  is  barred,  although  the 
pleadings  contain  a  statement  that 
the  bankrupt  made  a  representation 
that  was  not  true  as  to  the  amount 


of  rent  he  had  collected.  In  re 
Benoit,  194  N.  Y.  549,  87  N.  E. 
1115,  affirming  124  N.  Y.  App.  Div. 
142,  108  N.  Y.  Suppl.  889. 

A  debt  created  by  a  surety  pay- 
ing notes  given  to  pay  a  defalca- 
tion of  the  principal  is  not  a  debt 
created  by  the  defalcation  of  the 
principal,  and  the  discharge  of  the 
defaulter  is  a  good  defense  to  an 
action  by  the  svirety  against  him. 
Leinkauf  v.  Wellhonise,  1  Ga.  App. 
670,  57  S.  E.  961. 

A  judgment  for  money  had  and 
received  is  barred  by  the  dis- 
charge, though  the  debt  was  created 
by  fraud.  "It  is  not  enough  that 
there  may  be  fraud  in  the  creation 
of  the  debt,  and  certainly  not 
enough  that  there  may  have 
been  a  suppressio  veri  in  the  giv- 
ing of  a  guaranty  securing  pay- 
ment of  the  debt.  The  provable 
debt  must  itself  have  been  a  judg- 
ment recovered  in  an  action  for 
fraud.  Barnes  Cycle  Co.  v.  Haines, 
69  N.  J.  Eq.  651,  61  A.  515.  If  a 
debt  originates  or  is  founded  upon 
an  open  account  or  upon  a  con- 
tract, express  or  implied,  it  is  prov- 
able against  the  bankrupt's  estate, 
and  dischargeable  though  the  cred- 
itor may  elect  to  bring  his  action 
in,  trover  as  for  a  fraudulent  con- 
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§781,    Fraud. 

A  discharge  did  not  release  judgments  in  actions  for 
frauds  under  the  act  of  1898  before  the  amendment  of 
,1903.  The  act  of  1867  did  not  contain  a  similar  exemption 
in  terms.  It .  was,  .however,  held  under  tha,t  act  that  a 
judgment  upon  a  debt  fraudulently  created  did  not  merge 
the  debt  in  the  judgment, so  as  to  take  it  out  of  the  provi- 
sion in  that  act  that  "no  debt  created, by  fraud  or  embezzle- 
ment-of  the  bankrupt  shall  be  discharged." ''*  It  was  held 
under  that  act  that,  where  a  judgment  was  recovered  for  a 
fraudulent  debt  created  by  two  persons,  one  of  whom  after- 
wards received  a  discharge,  and  the  other  purchased  the 
judgment,  he  might  enforce  the  judgment  against  the  dis- 
charged bankrupt,  as  there  could  be  no  contribution  between 
wrongdoers.'''®  A  debt  created  by  fraud  which  has  not 
gone  to  judgment  is  not  released  because  of  clause  4  of  Sec- 
tion 17,''®  and  the  fraud  must  be  actual  and  not  construc- 
tive." 


version  instead  of  in  assumjisit  for 
a  balance  due  upon  an  open  account. 
Crawford  v.  Burke,  195  U.  S. 
176,  49  L.  Ed.  147,  12  Am.  B.  R. 
659,  reversing  201  111.  581;  Tindle 
V.  Birkett,  205  U.  S.  183,  51  L.  Ed. 
762. 

"It  is  a  debt  created  by  fraud 
to  buy  goods  not  intending  to  pay 
for  them,  but  to  assign  them  while 
insolvent  to  a  favored  creditor, 
leaving*ho  property  to  pay  with  and 
such  debt  is  not  discharged  in  bank- 
ruptcy. Louisville  Dry  Goods  Co. 
V.  Lanman  (Ky.  1909),  121  S.  W. 
1042.  The  creditor  is  not  estopped 
from  suing  for  a  sale  induced  by 
fraud  by  proving  the  notes  given  iii 
bankruptcy,  and  may  sue  on  notes 
given  in  a  sale  induced  by  fraud, 
and  may  then  amend  and  sue  for 
the  fraud.  Standard  Sewing  Ma- 
chine Co.  V.  Alexander,  68  S.  C. 
506,  47  S.  E.  711.  A  false  state- 
ment th^t  a  certain  check  was  then 


in  the  mail  for  the  debtor  by  which 
he  obtained  a  purchase  of  sheep 
was  fraudulent  so  not  discharged 
by  bankruptcy  in  Powell  v.  Ricker, 
79  Vt.  552,  66  A.  569,  18  Am.  B.  R. 
651. 

7*R.  S.  Sec.  5117;  In  re  Pitts,  No. 
11190  Fed.  Cas.,  19  N.  B.  R.  63; 
Warner  v:  Cronkhite,  No.  17180 
Fed.  Cas.,  6  Biss.  453.  But  see 
Palmer  v.  Preston,  45  Vt.  154. 

75  Balliett  v.  Seeley,  34  Fed.  Rep. 
300,  reversing  27  Fed.  Rep.  507. 

"Crawford  v.  Burke,  195  U.  S. 
■  176,  49  L.  Ed.  147,  12  Am.  B.  R. 
659;  Bullis  v.  O'Beirne,  195  U.  S. 
606,  49  L.  Ed.  340,  13  Am.  B.  R. 
108;  In  re  Wollock,  120  Fed.  Rep. 
516,  9  Am.  B.  R.  685,  and  cases 
cited. 

"Burnham  v.  Pidcock,.58  N.  Y. 
App.  Div.  273,  68  N.  V.  Suppl.  1007; 
Stefanini  v.  Sroka,  43  Misc.  (N.  Y.) 
614,  83  N.  Y.  Suppl.  167. 
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Whether  a  discharge  is  obtained  in  an  action  for  fraud  or 
not  is  a  question  for  the  court  to  determine,  upon  the  inspec- 
tion of  the  record,  including  the  pleadings,  and  not  one  to 
be  submitted  to  a  jury.®^ 

Where  there  is  no  way  from  the  pleadings  of  showing  that 
all  the  items  in  a  judgment  were  for  fiduciary  fraud,  the  whole 
judgment  is  barred.^^ 

Where  a  judgment  has  already  been  held  to  be  for  fraud, 
this  is  res  judicata  and  it  can  not  be  affected  by  a  discharge 
under  Section  17  of  the  act  of  1898.8* 

A  bill  by  a  judgment  creditor  to  recover  property  fraud- 
ulently conveyed  by  the  bankrupt  is  not  affected  by  the 
discharge. 8® 

A  judgment  based  on  a  stipulation  filed  in  an  action  for 
fraud-  is  a  judgment  in  contract  and  barred  by  the  dis- 
charge,^^  but  a  judgment  in  an  action  originally  for  fraud 
entered  on  a  stipulation  after  the  discharge  was  granted  is 
not  barred  by  the  discharge.*^ 

If  the  debtor  before  bankruptcy  induces  the  creditor  to 
dismiss  an  action  he  had  brought  and  give  up  his  note  on  a 
promise  to  pay  the  debt  based  on  false  representations,  this 
does  not  give  the  creditor  a  new  action  in  fraud,   but  he 

Fraud   must  be   the   gist   of  the  Ct),   S   Am.   B.   R.   590;    Bullis   v. 

action.       whatever       its       form^-  O'Beirne,  195  U.  S.  606,  49  L.  Ed. 

whether  ex  delicto  or  not.    Moody  340,   13  Am.   B.   R.   108.     A  judg- 

v.  Muscogee  Mfg.  Co.  (Ga.,  1910),  ment  recovered  on  money  counts  is 

68  S.  E.  604.    A  bill  by  a  judgment  not  excepted  from  the  operation  of 

creditor      to       recover      property,  a  discharge  under  Section  '  17  as  a 

fraudulently  conveyed  by  the  bank-  judgment   in   an   action   for   fraud. 

rupt    is    not    affected    by    the    dis-  Barnes  Mfg.  Co.  v.  Norden,  7  Am. 

charge.    Bunch  v.  Smith,  116  Tenn.  B.  R.  553. 
201,  93  S.  W.  80.                                  '       S3  Cooke   v.    Plaisted,    181    Mass. 

Fraud  in  statute  of  1867  applies  82,  62  N.  E.  1054. 

to  implied  as  well  as  actual  fraud,  ^*  Iberreich    v.    Foster,    148    111. 

and  therefore  includes  a  devastavit  App.  397. 

of  an  executor  by  selling  property  ^s  Bunch  v.  Smith,  116  Tenn.  201, 

below  proper  figure.  Jones  v.  Clark,  93  S.   W.  80. 

25  Gratt.  (Va.),  642.  *«  Cushman   v.  Arkell,   72   N.   Y. 

'1  Flanagan  v.  Pearson,  42  Tex.  1 ;  Suppl.  555. 

Burnham   v.   Pidcock    (N.   Y.   Sup.  "  Stevens  v.  Meyers,  8  Am.  B.  R. 

496. 
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did  not  lose  his  original  cause  of  action  which  is  barred  by 
the  discharge.** 

The  clause  in  regard  to  judgments  for  frauds  was 
omitted  from  the  amendment  of  1903,*®  and  1910. 

The  mere  fact  that  the  gravamen  of  a  complaint  is  fraud, 
not  created  while  actirig  in  a  fiduciary  capacity,  will  not 
prevent  the  operation  of  the  discharge  since  the  amendment 
of  1903,  though  formerly  it  would.*" 

§782.    Waiver  of  frau'd. 

Proving  a  claim  on  an  account  in  bankruptcy  is  not  an 
election  to  rely  only  on  the  contract  indebtedness  and  give 
up  the  right  to  proceed  to  recover  the  same  debt  as  created 
by  fraud  and  not  discharged  in  bankruptcy.®^  The  creditor's 
proof  of  claim  and  receipt  of  dividends  in  bankruptcy  does~ 
not  estop  him  after  the  discharge  from  bringing  an  action 
in  deceit,  as  deceit  is  not  based  on  a  rescission  of  the  con- 
tract, but  affirms  it.®^ 

It  is  a  question  for  the  jury  whether  suing  on  notes  is  a 
waiver  of  the  fraud  in  their  inception  where  the  plaintiff 
subsequently  amends-  and  sues  in  tort.®*  The  creditor  is  not 
barred  from  an  action  of  deceit  by  the  fact  that  -he  filed  an 
.objection  to  the  discharge  setting  up  the  obtaining  of  prop- 
erty on  credit  by  a  false  statement,  which  was  the  ground 
of  his  action  of  deceit,  and  that  the  court  held  the  objection 
insufficient  as  matter  of,  law  and  granted  the  discharge,  the 
creditor  introducing  no  evidence.®* 

^8  Jenkins   v.   Pilcher,   17   Detroit  "-Talcott    v.    Friend    (C.    C.    A. 

Leg.  N.  104,  12S  N.  W.  3S5.  7th  Cir.),  179  Fed.  Rep.  676,- 103  C. 

80  32  Stat,  at  L.  797.  C.  A.  80,  24  Am.  B.  R.  708. 

»»/«  re  Thaw,  180  Fed.  Rep.  419,  '^  Standard  Sewing  Machine  Co. 
24  Am.  B.  R.  7S9.                  'v.  Alexander,  68  S.  C.  S06,  47  S.  E. 

"Frey  v.  Torrey,  175  N.  Y.  501,  711. 

67  N.  E.  1082,  affirming  70  N.  Y.  9*Talcott  v.  Friend  (C.  C.  A.  7th 

App.  Div.  166,  75  N.  Y.  Suppl.  40;  Cir.),  179  Fed.  Rep.  676,  103  C.  C. 

Stan^rd    Sewing   Machine    Co.   v.  A.  80,  24  Am.  B.  R.  708. 
Kattell,   132  N.  Y.  App.   Div.  539, 
117  N.  Y.  Suppl.  32. 
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§  783.    Judgment  for  costs. 

A  judgment  for  costs  ,even  in  a  criminal  case  for  forgery- 
is  barred  by  the  discharge  as  it  is  not  created  by  fraud.*^ 

§  784.     Misappropriation. 

It  will  be  observed  that  clause  4  of  Section  17  is  substan- 
tially a  re-enactment  of  the  provision  of  the  act  of  1867,** 
with  the  addition  of  the  word  "misappropriation"  after  "em- 
bezzlement." It  is  a  new  word  in  bankrupt  laws.  It  is  not 
"contained  in  the  English  statutes  nor  in  the  former '  United 
States  statutes  on  the  subject  of  bctnkruptcy. 

The  word  "misappropriation,"  construed  by  the  maxim 
noscitur  a  sociis,  means  something  like  embezzlement.  It 
means  the  fraudulent  misapplication  of  funds  intrusted  to  an 
officer  or  person  acting  in  a  fiduciary  capacity  ~for  a  par- 
ticular purpose.  It  is  not  necessary  that  the  bankrupt  actu- 
ally embezzles  the  property  or  that  he  reaps  any  benefit 
personally  from  the  transaction.  It  is  sufficient  if  he  fraud- 
ulently deals  with  the  money,  goods,  securities,  etc.,  intrusted 
to  him  in  a  fiduciary  capacity;  or  as  an  officer  of  a  corpora- 
tion fraudulently  misapplies  any  of  its  'property;  or  as  a 
public  officer  fraudulently  misapplies  public  funds  which  come 
into  his  possession.  In  order  to  constitute  misappropriation 
the  misuse  must  be-  tainted  with  fraud.®''  The  misuse  of 
trust  funds  owing  to  bad  judgment  will  not  constitute  mis- 
appropriation. The  payment  of  an  extravagant  price  for 
services  or  materials  properly  appertaining  to  the  business 
of  the  corporation  is  not  misappropriation  by  an  officer  of 
the  corporation.^^  In  order  to  constitute  a  misappropriation 
of  negotiable  paper  there  must  be  fraudulent  perversion  of 
the  original  object  or  design.*'® 

">=  Olds    V.    Forrester,    126    Iowa,  369,   426;    Winchester   v.    Howard, 

156,  102  N.  W.  419.  136  Cal.  432. 

98  R.  S.   Sec.  5117.  98  Fox  v.  Hale  &  Norcross  Silver 

"  Jackson  v.  First  Nat.  Bank,  42  Mining  Co.,  108  Cal.  369,  426. 

N.  J.  L.  177;  Fox  v.  Hale  &  Nor-  »»  Jackson  v.  First  Nat.  Banjfc,  42 

cross   Silver  Mining   Co.,   108  Cal.  N.  J.  L.  177. 
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It  was  suggested  in  an  early  casei^"^  that  the  word  "mis- 
appropriation" applied  to  debts  arising  from  the  misuse  or 
perversion  of  .the  property  of  a  principal  by  a'  factor,  agent, 
commission  merchant,  etc.  Since  the  decision  in  Crawford  y. 
Burke,  ^  holding  that  clause  4  of  Section  17  applies  only  to 
debts  created  by  the  bankrupt  "while  acting'  in  an  official 
character  or  in  a  fiduciary  capacity,"  it  is  clear  that  misap- 
propriation does  not  apply  to  debts  of  factors,  etc.,  which 
are  not  fiduciary  debts.^ 

§785.     "Fiduciary  capacity"  in  general. 

The  act  as  amended  limits  debts  excepted  from  the  dis- 
charge to  those  created  by  the  bankrupt  while  acting  ^s  an " 
officer  or  "in  any  fiduciary  capacity."  ^         . '  ^ 

Tfie  construction  of  clause  4  of  Section  17  resulted  in 
widely  dififerent  opinions  by  the  courts  as  to  the  effect  of  a 
discharge  upon  fraudulent  debts.  Some  courts  held  that 
"fraud"  should  be  segregated  from  the  qualifying  language 
"while  acting  as  an  officer  or  in  any  fiduciary  capacity,"  and 
that  all  debts  created  by  fraud  were  not  discharged.*  Other 
courts  held  that  all  debts  created  by  fraud  were  discharged, 
except  those  created  while  acting  in  an  official  character  or 
in  any  fiduciary  capacity.^     When  the  question  reached  the 

looprey  v.   Torrey,  8  Am.   B.   R.  147,  12  Am.  B.  R.  659;  In  re  Butts._ 

196,  75  N.  Y.  Supp.  40.  120  Fed.   Rep.   966,   10  Am,   B.   R. 

1 195.  U.  S.  176,  49  L.  Ed.  147,  12  16;     Watertown    Carriage    Co.    v. 

Am.  B.  R.  659.-  Hall,  176  N.  Y.  313,  11  Am.  B.  R. 

^  Sec,  785,  post.  15;  Hyde  &  Sons  v.  Lesser,  12  Am. 

SB.    A.    1898,    Sec.    17a    (4),    as  B.  R.  659. 

amended  February  5,   1903 ;   Claflin  ^  Goodriian  v.   Herman,   172   Mo. 

Dry  Goods  Co.  v.  Eason,  2  Am.  B.  344,  72  S.  W.  546,;  Gee  v.  Gee,  84 

*R.  263.  Minn.  384,  7  Am.  B.  R.  500;  In  re 

*  Frey  v.  Torrey,  75  N.  Y.  Supp.  Wollock,  120  Fed.  Rep.  516,  9  Am. 

40,  8  Am.   B.  R.   195,   affirmed  on  B.  R.  685 ;  In  re  Rhutassel,  96  Fed. 

opinion    below,     175     N.    Y.    501;  Rep.  597,  2  Am.  B.  R.  697;  In  re 

Crawford    v.    Burke,    201,  HI.    581,  Bullis,  73  N.  Y.  Supp.   Ct.   1047,  7 

reversed,  195  U.  S.  176,  49  L.  Ed  Am.  B.  R.  238,  affirmed,  195  U.  S. 
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supreme  court  it  held  that  clause  4  of  Section  17  is  limited 
to  frauds,  embezzlements,  misappropriations  or  defalcations 
while  acting  in  an  official  character  or  in  a  fiduciary  capacity, 
but  does  not  apply  to  other  debts  or  obligations  fraud- 
ulently created.® 

§  786.    Technical  trusts— Executors,  trustees,  etc. 

The  phrase  "while  acting  in  any  fiduciary  capacity"  relates 
to  special  trusts,  and  does  not  include  those  trusts  which 
the  law  implies  from  the  contract,  and  which  form  an  ele- 
ment in  every  agency  and  in  nearly  all  the  commercial  trans- 
actions in  the  country.  It  is  confined  to. technical  trusts,'''  and 
the  fiduciary  character  is  not  that  which  the  debt  gives  rise  to, 
but  must  exist  independently  of  it.^" 

A  sum  of  money  to  which  a  wife  wis  entitled  on  th6  sale 
of  certain  real  estate'  in  partition  proceedings  was  decreed  to 
be  paid  to  her  husband  to  have  the  use  of  the  interest  and 
give  bond  for  the  payment  of  the  principal  at  his  death  or 
when  ordered  to  do  so  by  the  court.     In  an  action  to  recover 

606,  49  L.  I  Ed.  340,  13  Am.   B.  R.  U.  S.  676,  28  L.  Ed.  565;  Palmer  v. 

108;  Morse  &  Rogers  v.  Kaufman,  Hussey,   119   U.   S. '  96,   30  L.   Ed. 

7  Am.   B.  R.   549;  In  re^  Erniis  &  362,  affirming  87  N.  Y.  303;  Ehrhart 

Stoppani,  171  Fed.  Rep.  755,  22  Am.  v.  Rork,  114  111.  App.  509;  Duell  v. 

B.  R.  679.    See  Forbes  v.  Keyes,  193  Israel,  2  Ky.  L.  Rep.  315;  Ruff  v. 

Mass.  38,  78  N.  E.  733.  Milner,   92   Mo.   App.   620,   trustee 

'  Crawford  v.   Burke,   195   U.    S.  and  agent. 

176,  49  L.  Ed.   147,  12  Am.   B.  R.  Where  the  bankrupt  took  money 

659;   Bullis  v.  O'Beirne,  195  U.   S.  on  an  agreement  to  use  it  to  buy 

606,  49  L.   Ed.   340,   13  Am.  B.  R.  exchange,   this   is   a   fiduciary  pur- 

108;   Tindle   v.   Birkett,  205   U.    S.  pose  under  the  act  of  1867.     Her- 

183,  51  L.  Ed.  762.  man  v.  Lynch,  26  Kan.  433,  40  Am. 

''In  re  Benedict,  75  N.  Y.  Supp.  Rep.  320.  Fiduciary  capacity  does 
165,  8  Am.  B.  R.  463 ;  Bracken  v.  not  refer  solely  to  a  technical  trust, 
Mihier,  104  Fed.  ^ep.  522,^  5  Am.  B.  but  includes  a  surviving  partner  ap- 
R.  23;  Crosby  v.  Miller,  Vaughn  &  propriating  partnership  funds.  Hag- 
Co.,  25  R.  I.  172;  Goodman  v.  Her-  gerty  v.  Badkin,  72  N.  J.  473,  66  A. 
man,  172  Mo.  344;  Gee  v.  Gee,  84  420. 

Minn.  384,  7  Am.  B.  R.  500;  Chap-  i»Bracken    v.    Milner,    104    Fed. 

man  v.  Forsyth,  2  How.  202,  11  L.  Rep.  522,  5  Am.  B.  R.  23.  • 
Ed.  236;  Hennequin  v.  Clewes,  111 
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such  a  principal  sum  it  was  held  that  the  liability  incurred 
by  the  husband  was  incurred  while  acting  in  a  fiduciary 
capacity,  and  was  not  discharged  by  proceedings  in  bank- 
ruptcy.^^ 

A  discharge  does  not  release  a  debt  due  by  a"  testamentary 
trustee,  executor,  administrator,  or  guardian,  as  such.'  These 
are  the  special  or  technical  trusts,  which  have  been  uniformly 
held  to  create  obhgations  not  released  by  a  discharge.  Thus 
it  has  been  held  to  be  a  fiduciary  debt  where  a  sum  of  money 
is  due  from  an  executor,, as  such,  for  the  residuary  legatee,^* 
or  where  a.  guardian  fails  to  account  for  money  belonging  to 
his  wards.  Insuth  cases  a  surety  of  the  bankrupt,  having 
paid  his  liability  on  a  bond^  may  recover  such  amount  from 
the  bankrupt  out  of  property  acquired  after  the  discharge.^' 

It  should,  however,  be  observed  that  the  debt  must  be  due 
from  the  trustee,  executor,  administrator,  or  guardian  in  his 
official  capacity.  An.  individual  indebtedness,  even  thoug>h 
connected  with  the  trust  estate,  is  not  a  fiduciary  debt.  Thus 
where  a  guardian  gave  his  note  under  seal  to  the  ward's 
husband  in  settlement  of  his  account  and  received  a  release 
from  them  he  was  held  not  liable  in  a  fiduciary  capacity.'* 
Where  a  note  is  given  as  new  evidence  of  an  old  debt,  with- 
out a  release,  no  release  of  the  debt  is  effected  by  the  dis- 
charge.'^ Where  an  executor  gave  his  personal  guarantee 
of  a  claim  of  a  creditor  against  the  testate's  estate  the  guar- 
antee was  held  an  ordinary  debt  and  not  one  created  while 
acting  in  a  fiduciary  capacity.'* 

A  .(Conveyance  to  hinder  and  delay  creditors  where  no 
express  written  trust  is  declared  is  not  a  conveyance  in  a 
fiduciary  capacity." 

"  Mock  V.  Howell,  101  N.  G.  443.  i^  Madison   v.    Dunkle,    114   Ind. 

12  Crisfield  V.  State,  SS  Md.  192.  262. 

1' Carlin  V.  Carlin,  8  Bush  (Ky.),  i*Amoskeag   Manufacturing   Co. 

141 ;  Halliburton  v.  Carter,  55  Mo.  v.  Barnes,  49  N.  H.  312. 

435.  1'  Reeves  v.  McCracken,   13  Am. 

1*  Coleman  v.  Davies,  45  Ga.  489.  B.  R.  680. 
SeQ  also  Elliot  v.  Higgins,  83  N.  C. 
459.    ■ 
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§  787.    Attorneys. 

An  attorney,  who  collects  debts  for  a  client,  has  been  held 
to  act  in  a  fiduciary  capacity,  and  will  not  be  released  by  a 
discharge  from  his  obligation  to  pay  the  money  to  his 
client.^*  Where  an  attorney  acts  as  a  gratuitous  bailee,  and 
his  liability  is  merely  for  negligence  in  failing  to  return  a 
note,  he  is  released  by  a  discharge.^^ 

§788.    Bailees. 

A  simple  liability  as  bailee  is  barred  by  the  discharge.^" 
A  debt  created  by  a  deposit  of  money  with  defendant  as  a 

share  of  the  capital  of  a  proposed  partnership  is  a  debt  of  a 

fiduciary  character  within  Section  17(4).^* 

§  789.    Buyer  and  seller. 

There  is  no  fiduciary  capacity  in  the  relation  of  buyer  and 

seller  of  goods  though  the  sale  was  induced  by  fraud.^® 
§  -    - 

§  790.    Factor  or  agent— Broker. 

A  factor,  commission  merchant,  or  agent,  who  has  sold 
property  of  his  principal  and  has  failed  to  pay  over  to  him 

1*  Heffren  v.  Leroy,  39  Ind.  171 ;  one  gave   the   bankrupt  money  fcwr 

Heffren  v.  Jayne,  39  Ind.  463;  Flan-  safe  keeping  this   made  the  bank- 

agan  v.  Pearson,  42  Tex.  1 ;  White  rupt  a  naked  bailee,  and  he  was  not 

V.  Piatt,  S  Den.   (N.  Y.)  274.     But  acting  in  a  fiduciary  capacity  under 

see  Wolcott  v.  Hodge,  81  Mass.  S47 ;  the  bankruptcy  act.    Lewis  v.  Shaw, 

WiiUamson  v.  Dickens,  5  Ired.  Law  122  N.  Y.  App.  Div.  96,  106  N.  Y. 

(N.    C),  259.  Suppl.   1012.     Mere   failure   to   ac- 

^^  McAdoo   V.    Lumrais,   43   Tex.  count  for  securities  deposited  with 

227.  the  bankrupt  for  sale  is  not  fraud 

2"  McAdoo    V.    Lummis,   43    Tex.  or  embezzlement  in  a  fiduciary  ca- 

277    (negligence).     A  naked  bailee  pacity  in  the  absence  of  proof  of 

of  money  under  an  express  agree-  wrongful     and     fraudulent     intent, 

ment  to  keep  safely  and  pay  over  Georgia  R.  R.  v.  Cubbedge  &  Ha- 

on  request  is  not  acting  in  a  fidu-  zelhurst,  7S  Ga.  321. 

ciary    capac'ity   within    Sec.    17  (4),  ^4 jj^ggerty  v.   Badkin,   72  N.   J. 

and  the  bailee's  discharge  is  a  de-  Eq.  473,  18  Am.  B.  R.  302. 

fense   to   an    action   for   conversion  ^^  Harrington  &  Goodman  v.  Her- 

of   the   money,   though   in    fact   he  man,  172  Mo.  344,  72  S.  W.  546,  60 

is  guilty  of  grand  larceny.     Lewis  L.  R..  A.  885,  179  Mo.  350,  78  S.  W. 

v.  Shaw,  19  Am.  B,  R.  856.    Where  1132." 
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the  proceeds,  is  held  not  to  owe  to  him  a  debt  created  in  a 
fiduciary  capacity,^®  but  the  factor's  refusal  to  return  goods  on 
a  ground  not  legally  tenable  may  make  the  claim  one  created 
by  fraud  and  so  not  barred  by  the  discharge.^" 

Where  a  broker,  to  secure  a  debt  from  himself,  hypoth- 
ecates securities  which  had  been  pledged  to  him  to  secure  the 
obligation  of  another,  and  failed  to  return  them  when  shch 
obligation  was  discharged,  he  was  held  not  thereby  to  create  a 
debt  in  a  fiduciary  capacity.^'^ 


§  791.     Officers.  ^ 

A   discharge   in  bankruptcy   does   not   release   a  bankrupt 
from  a  debt  which  was  created  by  his  defalcation  while  act- 


20  7m  re  Benedict,,  75  N.  Y.  Supp. 
165,  37  Misc.  230,  8  Am.  B.  R.  463 ; 
Enott  V.  Putnam,  107  Fed.  Rep.  907, 
6  Am.  B.  R.  80;  In  re  Basch,  97 
Fed.  Rep.  761,  3  Am.  B.  R.  235; 
Chapman  v.  Forsyth,  2  How.  202, 
11  L.  Ed.  236. 

In  Crawford  v.  Burke,  195  U.  S. 
176,  189,  49  L.  Ed.  147,  12  Am.  B.  R. 
659,  the  Supreme  Court  said :  "We 
may  re'nark  here  in  passing  that 
ever  s'nce  the  case  of  Chapman  v. 
Forsyth,  2  How.  202,  this  court  has 
held  that  a  commission  merchant 
and  factor  who-  sells  for  others  is 
not  indebted  in  a. fiduciary  capacity 
within  the  bankruptcy  acts  by  with- 
holdiiig  the  money  received  for 
property  sold  by  liim.  This  rule 
was  made  under  the  bankruptcy  act 
of  1841,  and  lias  since  been  .repeated 
many  times  under  subsequent  acts." 
In  this  case  the  court  holds  that  an 
action  in  tort  for  conversion  of 
stock  by  commission  brokers  was 
discharged  as  tort  miglit  have  been 
waived.  In  re  Adler,  152  Fed.  422, 
18  Am.  B.  R.  240  (2d  Cir.)  ;  Young 
v.  Clark,  7  Cal.  App.  194,  93  P. 
1056;  Boyd  v.  Agricultural  Ins.  Co. 


20  Colo.  App.  28,  76  P.  986  (agent). 
Quaere  whether  debt  due  from 
agent  for  rent  is  one  created  by 
fraud,  embezzlement,  etc.  StuU  v. 
Beddeo,  78  Neb.  114,  112  N.  W.  315, 
reversing  110  N.  W.  861.  In  an 
action  for  conversion  it  appeared 
that  the  plaintiff  sold  wood  to  the 
defendant  under  a  conditional  con- 
tract of  sale,  that  the  defendant 
sold  the  wood'  and  took  the  money 
in  violation  of  that  agreement,  and 
the  court  holds  this  not  to  be  a 
fiduciary  debt.  Bryant  v.  Kinyon, 
127  Mich.  152,  86  N.  W.  531,  8 
Detroit  Leg.  ■  N.  263,  53  L.  R.  A. 
801,  6  Am.  B.  R.  237.  See  Tread- 
well  V.  HoUoway,  46  Cal.  547,  where 
a  debt  "created  by  fraud"  under  the 
act  of  1867  was  held  to  include  one^ 
who  receives  goods  consigned  to 
him  for  sale  and  keeps  the  money. 

30  Mathieu-  v.  Goldberg,  156  Fed. 
Rep.  541,  19  Am.  B.  R.  191. 

51  Crosby  v.  Miller,  Vaughn  & 
Co.,  25  R. ,  I.  172;  Hennequin  v. 
Clewes,  111  U.  S.  676,  -28  L.  Ed. 
565;  Palmer  v.Hussey;  119  U.  S. 
96,  30  L.  Ed.  362,  affirming  87  N. 
Y.  303. 
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ing  as  an  officer.*^  Precisely  who  are  included  in  the  term 
"officer"  can  not  be  stated.  It  manifestly  includes  all  public 
officers.  A  collector  of  city  taxes  is  such  an  officer,  and  a 
debt  due  from  him  to  the  municipal  corporation  for  taxes 
received  and  not  accounted  for  is  not  discharged.^^  So  where 
a  retiring  township  trustee  gives  his  note  to  his  successor  in 
satisfaction  of  a  debt  due  the  township  for  funds  wrongfully 
appropriated  to  his  own  use,  it  was  held  that  the  debt  was 
not  so  changed  thereby  as  to  be  released  by  a  discharge.^* 
The  mere  negligerxce  of  a  public  officer  in  collecting  moneys, 
which  it  is  his  duty  to  collect,  has  been  held  not  to  be  a 
defalcation.*^ 

Sureties  on  bonds  of  public  officers  are  not  within  the  ex- 
emption. It  has  been  held  that  a  discharge  granted  to  a 
surety  will  release  him  from  any  liability  actually  incurred 
upon  his  bond,  even  though  his  principal  is  guilty  of  a 
defalcation.*® 

An  officer  of  a  national  bank  having  the  management  and 
control  of  its  affairs,  is  acting  in  a  fiduciary  capacity  and  an 
indebtedness  arising  from  the  embezzlement  or  misappropria- 
tion of  the  funds  of  the  bank  by  him  is  not  discharged.*'' 

§  792.     Partners. 

The  implied  trust  relations  existing  between  partners  does 
not  bring  their  affairs  within  the  definition  of  the  excepted 

32  B.  A.    1898,   Sec.   17,   clause  4.  "Harper   v.   Rankin    (C.   C.   A. 

33  Morse  v.  Lowell,  4«  Mass.  7  4th  Cir.),  141  Fed.  Rep.  626,  IS 
Mete.  152;  Richmond  v.  Brown,  66  Am.  B."  R.  608;  Gerner  v.  Yates 
Me.  373.  (Neb.  1900),  84  N.  W.  596   (bank 

3*  Madison    v.    Dunkle,    114   Ind.  officer) ;    Shepard    v.    Morgan,    123 

262.                            '  N.    Y.   App.    Div.   128,    108   N.   Y. 

35  Courtney  v.  Beale,  84  Va.  692.  Suppl.  379  (fraudulent  act  by  officer 

3"  McMinn  V.  Allen,  67  N.  C.  131 ;  of  corporation).     Where    a   stock- 

Steele  v.  Graves,  68  Ala.  21 ;  Few-  holder  delivers  stock  to  the  secre- 

ler  V.  Kendall,  44  Me.  448;  Jones  v.  tary  for  transfer  with  a  request  to 

The   People,   72   111.  435;  Jones   v.  issue  a  new  certificate  to  him  his 

Knox,  46  Ala.  53 ;  Saunders  V.  Com-  claim    is    not    barred    by    the    dis- 

monwealth,  10  Grat.  (Va.)  494.   But  charge  of  the   corporation.     In  re 

see    United    States    v.    Herron,   20  Clipper  Mfg.  Co.  (C.  C.  A.  2d  Cir.), 

Wall.  251,  22  L.  Ed.  275.  179  Fed..  Rep.  843,  103  C.  C.  A.  260, 

24  Am.  B.  R.  683. 
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teriri  "fiduciary,"  ^*  although  an  appropriation  of  partner- 
ship funds  by  a  surviving  partner  may  ht  a  breach  of  a 
fiduciary  relation.*" 

§793.     Stockholders'  Liability. 

A  balance  due  on  the  subscription  to  capital  stock  of  a  cor- 
poration has  been  held  not  to  be  a  fiduciary  debt.*^ 

§  794.    Oodebtors  not  discharged. 

The  liability  of  a  person  who  is  a  codebtor  with,  or  guar- 
antor, or  in  any  manner  a  surety  for  a  bankrupt,  is  not  al- 
tered by  the  discharge  of  such  bankrupt.*^ 

This  section  applies  to  the  discharge  in  bankruptcy,  and 
does  not  refer  to  nor  have  in  view  any  act  of  the  parties 
effecting  a  release  of  liability  in  law  or  in  equity.*®  It  applies 
to  sureties  liable  for  the  debts  of  the  bankrupt  existing  before 
and  which  would  be  released  by  his  discharge.*^ 

S5  Gee  V.  Gee,  84  Minn.  384,  5  Am.  notice  so  long  as  there  is  any  li- 

B.  R.  500;  Hill  v.  Sheibley,  68  Ga.  ability  of  the  principal."     Wolfboro 

SS§.                  ,  Loan    &    Banking    Co.    v.    Rollins, 

^oHaggerty  v.   Badkin,   72   N.   J.  19S  Mass.  323,  81  N.  E.  204.     See 

Eq.  473,  66  A.  420.  Cochrane    v.    Gushing,    124    Mass. 

*!  Morrison  v.  Savage,  56  Md.  142.  219. 

*2  B.  A.   1898,   Sec.  16.    Compare  45  /„  ^e  McDonald,  No.  8753  Fed. 

R.  S.   Sec.  5118;   Boyd  v.  Agricul-  Cas.,  24  Pitts.  L.  J.  42;  Matter  of 

tural  Ins.  Co.,  20  Colo.  App.  28,  76  Benedict,  18  Am.  B.  R.  604  (accept- 

P.  986.  ing  payments  in  composition   from 

Wife   mortgaging   real    estate   to  the  estate  of  the  maker  relieves  the 

secure     husband's     debt     becomes  indorser). 

surety    of    her    husband    and    dis-  i«  Carpenter  v.  Turrell,  100  Mass. 

charge  of  husband  does  not  release  450 ;  Odell  v.  Wootten,  38  Ga.  224; 

her  from  liability  on  the  mortgage.  Knapp  v.  Anderson,  71  N.  Y.  466; 

Burtis  V.  Wait,   33  Kan.  478,  &  P.  Wolf   v.   Stix,   99   U.    S.   1,   25   L. 

783.  Ed.  309;  Klipstein  &  Co.  v.  Allen- 

The    discharge    of    the    principal  Miles  Co.   (C.  C,  A.  5th- Cir.),  136 

does  not  affect  the   surety  though  Fed.  Rep.  385,  14  Am.  B.  R.  l5. 
"sureties  agree  to  be  liable  without 
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The  fact  that  one  of  the  codebtoi-s  has  received  a  discharge 
will  not  prevent  the  creditor  from  suing  any  one  else  liable 
on  the  same  debt;  and  proceedings  pending  against  others, 
and  unsatisfied  judgments  already  obtained  against  .others 
for  the  same  debt,  are  not  affected  by  a  discharge  or  sur- 
rendered by  proving  the  debt.*^ 

Thus  the  discharge  of  the  maker  in  no  way  affects  the 
endorser.^*  There  is  no  obligation  resting  on  the  creditor 
to  prove  his  claim  in  ba'nkrtiptcy.*^  The  bankrupt  statute 
protects  the  surety  in  sifch  cases.^" 

One  of  several  joint  debtors  discharged  in  bankruptcy 
may  be  made  a  party  to  a  suit  upon  a  debt  from  which  he  is 
discharged.^^  The  reason  for  this  is  that  the  discharge  is  a 
personal  privilege  which  he  may  or  may  not  plead  as  a  de- 
fense. If  he  does  not  plead  his  discharge  a  judgment  may 
be  entered  against  him.^^ 

§  795.     Guarantors. 

It  has  been  held  that  a  guarantor  for  rent  under  a  lease 
was  not  released  of  his  obligation  by  the  discharge  of  the 
lessee.  ^^ 

*'In  re  Levy,  No.  8297  Fed.  Cas.,  Camp  v.   Gifford,  7  Hill    (N.  Y.), 

2  Ben.  169;  Payne  v.  Abel,  7  Bush  169. 

(Ky.),  344;  Moore  v.  Waller,  1  A.  ^^^  gee  pleading  a  discharge.  Sec. 

K.     Marsh.     (Ky.)     488;     Bowery  802,  post. 

Savings  Bank  v.   Clinton,  2  Sandf.  ^^  Witthaus  v.  Zimmerman,  91  N. 

(n!  Y.)   113;  Seldner  v.  Smith,  40  Y.   App.    Div.   202,    11   Am.    B.   R. 

Md.   602;    Phillips   v.    Solomon,   42  314. 

Ga.  192.  Sureties    on    a    lease    are    liable 

*«  King   v.    Central   Bank,   6   Ga.  for  rent  accruing  after  the  adjudi- 

257;    Clopton   v.    Spratt,    52    Miss.  cation.     "It  is   immaterial  whether 

251 ;  National  Bank  of  South  Read-  the    rent   accrued    before   or    after 

ing   v.    Sawyer,    177    Mass.    490,    6  the  act  of  bankruptcy."     Dersch  v. 

Am.  B.R.  154  Walker,  28  Ky.  L.  Rep.  325,  89  S. 

*!>  Clopton  V.  Spratt,  52  Miss.  251;  W.  233.     An  adjudication  does  not 

National    Bank    of   South   Ri^ading  terminate  a  lease   and  an  indorser 

V.    Sawyer,    177   Mass.   490,   6   Am.  of    notes    given    for    rent    accruing 

B.  R.  154,  after   the    discharge    is    still    liable 

5»  1898,  Sec.  S7i.  thereon.     Bernhardt  v.   Curtis,   109 

"Jenks    V.    Opp,    43    Ind.    108;  La.   171,   94  Am.   St.  Rep.  445,  33 

S.  125. 
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§796.    Partners  as  codebtors. 

V 

The  provision  quoted  above  undoubtedly  includes  partners 
jointly  liable,  although  they  are  not  expressly  mentioned  in 
the  section.®^  A  judgment  against  a  firm  is  not  released  by 
the  discharge  of  a  pfirtner.^''  Where  two  general  partners 
are  discharged,  a  special  partner  can  not  avail  himself  of 
their  discharge  to  bar  an  action  against  him  on  a  finn  ob- 
ligation.^® 

§  797.    Sureties  on  attachment  bonds— Special  judgments. 

The  question  of  the  effect  of  a  discharge  on  the  liability 
of  sureties  on  bonds  given  by  the  bankrupt,  to  release  prop- 
erty of  His  which  had  been  attached,  where  the  suit  was  pending 
at  the  time  of  the  commencement  of  bankruptcy  proceedings, 
was  Variously  answered  by  the  courts  under  the  act  of 
1867.  Some  held  wiien  a  discharge  had  been  granted  to  a 
bankrupt,  pending  a  suit  in  which  a  judgment  on  his  prop- 
erty had  previously  been  dissolved  by  the  giving  of  a  bond, 
no  judgment,  could  be  subsequently  entered  against  him  or 
his  sureties.  Others  held  otherwise.  The  question  came 
before  the  supreme  court  ten  years  after  the  bankrupt  act  had 
been  repealed  in  the  case  of  Hill  v.  Harding.'®  >  It  was  held 
in  that  case  that  where  the  attachment  of  property  in  an  ac- 
tion in  the  state  court  was  dissolved  by  the  defendant  enter- 
ing into  a  bond  with  sureties  to  pay  any  final  judgment,  and 
the  defendant  after  a  verdict  against  him  obtained  his  dis- 
charge in  bankruptcy,  the  bankrupt  act  did  not  prevent  the 

°?  As  to  the  effect  of  a  discharge  ruptcy  enjoined  the  prosecution  of 

upon  partners,   see    Sec.   278,   ante.  such  a  suit  under  Sec.  11. 

See  also  In  re  Dillon,  100  Fed.  Rep.  In  Marx  v.  Hart,  166  -Mo.  503,  8' 

627,  4  Am.  B.  R.  63!  Am.   B.  R.   438m,   a  judgment  was. 

^■^  Dodge  V.   Kaufman,  91   N.   Y.  entered  against  the  garnishees  be- 

Supp.  727.  fore  bankruptcy,  which  was  a  lien- 

^8  Abendroth  v.  Van  Dolsen,  131  under   the   local   law  and  was   not 

U.  S.  66,  33  L.  Ed.  57.  released    by  'the    dis9harge   of   the 

'59  130  U.  S.  699,  32  L.  Ed.  1083;  debtor,   130   U.    S.   699,  32  L.    Ed. 

In  re  Martin,   105   Fed.  Rep.   753,  1083. 
S  Am.  B.  R.  423,  the  court  of  bank- 
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State  court  from  rendering  judgment  against  him  on  the  ver- 
dict, with  a  perpetual  stay  of  execution,  so  as  to  le^ve  the 
plaintiff  at '  liberty  to  proceed  against  the  sureties.  In  that 
case  the  court  said :  "If  the  sureties  should  ultimately  pay 
the  amount  of  any  such  judgment,  and  thereby  acquire  a 
claim  to  be  reimbursed  by  their  principal,  the  amount  so  paid 
(which  is  a  point  not  now  in  issue),  it  would  be  because  his 
liability  to  them  upon  such  claim  did  not  exist  at  the  time 
of  the  commencement  of  the  proceedings  in  bankruptcy,  and 
therefore  could  not  be  proved  in  bankruptcy  nor  barred  by 
the  discharge,  and  consequently  would  not  be.  affected  by 
any  provision  of  the  bankrupt  act.'* 

Whether  a  state  court  can  render  a  formal  judgment 
against  the  debtor  for  the  single  purpose  of  charging  such 
sureties  depends  upon  the  authority  of  the  state  court  under 
the  local  law.^" 

If  the  state  court  does  not  have  the  power,  or,  having  the 
power,  does  not  exercise  it,  to  render  such  judgment  the 
surety  is  released.^^  The  reason  is  that  the  surety  in  such 
case  is  bound  only  to  pay  the  judgment  that  may  be  ren- 

«»  Klipstein  &  Co.  v.  Allen-Miles  state   statute  the  court  said :  "The 

Co.    (C.  C.  A.  Sth  Cir.),  136  Fed.  condition    of    the   .bond    dissolving 

Rep.  38S,  14  Am.  B.  R.  15 ;  Hill  v.  the  garnishment  is  for  the  payment 

Harding,  130  U.  S.  699,  32  L.  Ed.  of  the  judgment  that  shall  be  ren- 

1083,  dered  on  the  garnishment  proceed- 

Special  judgments  were  prop-  ings.  This  must  be  taken  to  mean 
erly  entered  in  the  following  for  the  payment  of  such  a  judg- 
case^:  Simpson  v.  Minnix,  30  App.  ment  as  could  have -been  rendered 
Cas.  (D.  C),  582;  Danforth  Mfg.  against  the  garnishee  if  the  bond 
Co.  V.  M.  L.  Barrett  &  Co.,  138  111.  .  had  not  been  gjven.  Guilford  v. 
App.  244;  Rosenthal  v.  Nove,  175  Reeves,  103  Ala. "301,  IS  South.  661; 
Mass.  559,  78  Am.  St.  Rep.  512;  Collins  v.  Baldwin,  109  Ala.  402, 
King  v.  Will  J.  Block  Amusement  _  19  South.  862.  No  judgment  could 
Co.,  193  N.  Y.  608,  86  N.  E.  1126,  have  been  rendered  against  the 
affirming  126  N.  Y.  App.  Div.  4S,  garnishee  on'  the  garnishment  pro- 
Ill  N.  Y.  Suppl.  102;  United  States  ceedings,  if  the  bond  had  not  been 
Wind  Engine  Co.  v.  North  Penn.  given,  because  such  proceedings 
Iron  Co.,  227  Pa.  St.  262,  75  A.  were  invalidated  by  the  adjudica- 
1094.  tion  in  bankruptcy." 

82  In     Klipstein     v.     Allen-Miles  In  Wolf  v.  Stix,  99  U.  S.  18,  25 

Co.   (C.  C.  A.  5th  Cir.),  136  Fed.  L.  Ed.  309,  the  supreme  court  said: 

Rep.     385,     after    considering    the  "The  cases  are  numerous  in  which 
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dered  in  the  specified  action.  If  no  judgment  results,  the 
event  has  not  happened  on  which  the  liability  of  the  surety 
was  made  to  depend.  In  other  words,  the  liability  of  the 
surety  rests  upon  the  terms  of  his  undertaking.  Section  16  of 
the  bankrupt  act  does  not  enlarge  the  liability  of  the  surety, 
but  only  preserves  such  liability  as  may  exist  under  the  terms 
of  his  suretyship  from  being  released  by  the  discharge  of 
his  principal. 

An  attachment  lien  which  is  avoided  by  Section  67f  can 
not  be  enforced  by  judgment  and  therefore  the  surety  on  the 
attachment  bond  will  be  released.* 

If  such  proceedings  in  the  state  court  are  stayed  under  Sec- 
tion! 1 1  until  the  time  within  which  to  obtain,  a  discharge  has 
expired,  no  judgment  can  be  rendered,  if  he  pleads  his  dis- 
charge, except  a  formal  judgment  for  the  purpose  of  charg- 
ing the  sureties..  It  then  falls  under  the  rule  above  stated. 
If  no  discharge  is  obtained  neither  the  principal  nor  the  sure- 
ties are  released.  Where  a  trustee  is  subrogated  for  an  at- 
tachment creditor  under  Section  67f  of  the  bankrupt  act, 
he  can  only  enforce  the  lien  against  the  property  attached  and 
no  liability  of  the  sureties  arises  as  in  case  of  a  personal  judg- 
ment. 

§  798.    Sureties  on  various  bonds. 

A  surety  on  an  appeal  bond  is  not  released  when  the  dis- 
charge can  not  affect  the  appeal  or  stay  proceedings  upon  it 

it  has  been  held,  and  we  think  cor-  attachment,   appeal  bonds,   and  the 

rectly,   that    if    one    is    bound    as  like." 

surety  for  another  to  pay  any  judg-  In  Payne  v.  Able,  70  Ky.  344, 
ment  that  may  be  rendered  in  a  the  court  said :  "No  judgments 
speciiied  action,  if  the  judgment  is  were  or  could  have  been  rendered 
defeated  by  the  bankruptcy  of  the  againts  Able,  and  hence  the  contin- 
person  for  whom  the  obligation  is  gencies  upon  which  they  [the  sure- 
assumed,  the  surety  will  be  re-  ties  on  an  attachment  bond]  were 
leased.  The  obvious  reason  is  that  to  become  liable  as  sureties  tiave 
the  event  has  not  happened  on  not  arisen,  and  can  not  now  arise." 
which  the  liability  of  the  surety  was  *  Crook-Homer  Co.  v.  Gilpin 
made  to  depend.  Of  this  class 'of  (Md.  1910),  75  Atl.  1049.  See, 
obligations  are  the  ordinary  bonds  however,  Rice  v.  Nirdlinger,  41  Pa. 
in  attachment  suits  to  dissolve  an  Super.  Ct.  238. 
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or  prevent  a  judgment  therein.®^  If  the  debtor  could  have 
availed  himself  of  his  discharge  to  prevent  a  judgment  and 
terminate  the  appeal  and  the  action  before  judgment,  or  a 
dismissal  of  the  appeal,  the  surety  would  have  been  released, 
for  the  obvious  reason  that  the  contingency  lipon  which  his 
liability  was  made  operative  could  not  arise."* 

A  discharge  does  not  have  the  effect  of  releasing  a  liability 
of  a  surety  upon  replevin  bonds;""  an  injunction  bond"^ 
or  a  bond  to  avoid  a  levy®^  or  upon  an  administrator's"®  or 
auctioneer's  bond,™  banker's™*  or  constable's  bond '^^  or  jail 
bonds,'^^  except  where  the  bankrupt  leaves  the  prison  limits 
after  he  receives  his  discharge.'^ 

However,  the  discharge  releases  both  principal  and  surety 
on  a  bond  to  release  the  principal  from  arrest  on  execution  ''^ 


*^  Knapp  V.  Anderson,  71  N.  Y. 
466,  affirming  7  Hun  (N.  Y.),  295; 
Hall  V.  Fowler,  6  Hill  (N.  Y.), 
Slusher  v.  Hopkins,  30  Ky.  L.  Rep. 
2S7,  97  S.  W.  1128;  St.-  Louis  World 
Pub.  Co.  V.  Rialto  Grain  Co.,  108 
Mo.  App.  479,  83  S.  W.  781. 

8*Goyer  v.  Jones,  79  Miss.  253 
8  Am.  B.  R.  437 ;  Odell  v.  Wootten, 
38  Ga.  224;  Otto  Young  &  Co.  v. 
Howe,  150  Ala.  157,  43  S.  488, 
See  Coe  v.  Waters,  16  Colo.  App, 
311,  64  P.   1054. 

Section  16  may  not  apply  to  sure- 
ties on  an  appeal  bond,  as  they  are 
released  where  the  bond  was  given 
within  four  months  of  bankruptcy, 
and  no  judgment  was  rendered  on 
appeal  against  the  principal  on  ac- 
count of  the  discharge.  House  v. 
Schnadig,  235  111.  301,  85  N.  E. 
395,  affirming  138  111.  App.  498. 

"^  Flagg  V.  Tyler,  -6  Mass.  33.  See 
also  Wolf  V.  Stix,  99  U.  S.  1,  25 
L.  Ed.  309. 

B'^StuU  V.   Beddeo,   78  Neb.   119, 


112  N.  W.  315,  reversing  110  N.  W. 
861. 

«8  Pinkard  v.  Willis,  24  Tex.  Civ. 
App,  69,  57  S.  W.  891. 

«9  Moore  v.  Waller,  1  A.  K. 
Marsh.  (Ky.)  488;  Miller  v.  Gil- 
lespie, 59  Mo.  220. 

''"  Jones  v.  Russell,  44  Ga.  460. 

70*  Mattone  v.,  Illinois  Surety 
Co.,  123  N.  Y.  Suppl.  236. 

^1  Leader  v.  Mattingly,  140  Ala. 
444,  37  S.  270,  where  no  breach  had 
occurred  at  the  date  of  the  adjudi- 
cation. 

"  Dyer  v.  Cleaveland,  18  Vt.  241 ; 
Claflin  V.  Cogan,  48  N.  H.  411; 
Goodwin  v.   Stark,    15   N.   H.   218. 

Under  Sec.  16  a  surety  on  a  poor 
debtor's  recognizance  is  not  dis- 
charged by  his  discharge  in  bank- 
ruptcy. Carpenter  v.  Goddard,  191 
Mass.  54,  76  N.  E.  53. 

"Kirby  v.  Garrison,  21  N.  J.  L. 
17. 

^*  Almon  H.  Fogg  Co.  v.  Bartlett, 
106  Me.  122,  75  A.  380. 
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and  where  a  bail  bond  is  given  in  an  action  to  secure  a  debt 
and  the  debt  is  discharged  by  the  debtor's  bankruptcy.,  the 
surety  is  discharged  thereby,  the  relation  of-  principal  and 
bail  being  at  an  end.''^ 

§  799.    Contribution. 

Where  one  of  several  cosureties  is  discharged,  so  that  he 
is  released  from  his  liability  as  such,  he  is  also  released  from 
the  duty  of  contribution  to  his  cosureties.''® 

The  surety's  claim  for  contribution  for  a  payment  made 
after  the  filing  of  the  petition  not  usually  barred  by  the  dis- 
charge.''''  1 

§800.    Stockholders' liability. 

A  judgment  in  a'  "stockholders'  liability"  suit  against  the 
stockholders  severally,  for  the  par  value  of  their  respective 
holdings,  is  a  provable  debt  against  a  nonresident  bankrupt 
stockholder's  estate  and  is  released  by  his  discharge.*" 

The  statutory  liability  of  officers  and  stockholders  of  a 
corporation,  being  in  the  nature  of  surety,  is  not  released  by 
the  discharge  of  the  corporation.     The  amendment  of  Feb- 

^^Keyes  v.  Bennett,  218  III.  625,  ents  v.  Langley,  5   B.  &  Ad.  372; 

75  N.  E.  1075,  affirming  122  111.  App.  Thompson  v.  Thompson,  2  Bing.  N. 

60.  Cas.  168. 

78  Tobias  v.  Rogers,  13  N.  Y.  59.  Where     3.     note    is     due    when 

But  see  Miller  v.  Gillespie,  59  Mo.  *e    maker    files    his    petition    in 

220  bankruptcy  and   is    duly   scheduled 

"  Smith  V.  McQuillin,  193  Mass.  and     subsequently     the     surety     is 

289,  79  N.  E.  401;  Coding  v.  Ros-  ^°'^^^  ^°  P^^   ^e   note   the   claim 


centhal,  180  Mass.  43,  61  N.  E.  22Z 
But  see  contra.  Smith  v.  Wheeler, 


of   the    surety   was    provable   as    a 

fixed  liability  and  is  barred  by  the 

--     ,      .     .         „.      -»„    „   ,r    ,,       discharge.    Hayer  v.  Comstock,  115 
55  N.  Y.  App.  D.v.   170,  8  N.  Y.      j^^^_  fg;^  ^  ^   ^_  351 

Ann.  Cas.  281,  66  N.  Y.  Suppl.  780.         ^jy^^^t  y.  Chapman,  44  Ore.  265, 

Under  other  statutes  see  Hays  v.  75    p^c.    585;   Longfield   v.    Minne- 

Ford,  55  Ind.  52;  Dunn  v.  Sparks,  sota.   Savings    Bank,-  95    Minn,   54, 

Smith,  219  (Ind.  1849),  citing  Clem-  14  Am.  B.  R.  413. 
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ruary  5,  1903,  expressly  provides  that  the  bankruptcy  of  a 
corporation  shall  not  release  its  officers,  directors  or  stock- 
holders, as  such,  from  any  such  liability.^^  A  suit  to  enforce 
such  statutory  liability  may  be  maintained  against  such 
officers  or  stockholders  notwithstanding  the  fact  that  the  cor- 
poration has  obtained  a  discharge.*^  A  court  of  bank- 
ruptcy m,ay  refuse  to  stay  a  suit  against  the  corporation,  but 
may  permit  a  judgment  to  he  entered  with  stay  of  execu- 
tion for  the  purpose  of  fixing  the  liability  of  the  stockholders' 
and  officers,  when  such  judgment  is  required  as  a  condition 
precedent  to  maintaining  suit  to  enforce  the  statutory  lia- 
bility of  officers  and  stockholders.^^  A  judgment  against  a 
corporation  obtained  after  a  discharge  granted  and  pleaded  in 
the  suit  is  not  such  a  judgment  as  is  required  by  the  Massa- 
chusetts statute,  as  a  coridition  precedent  to  maintain  a  suit  to 
enforce  the  statutory  liability  of  its  officers  and  stockholders.** 
It  is  error  for  a  state  court  to  enter  such  a  judgment.  But 
where  the  judgment  is  entered  before  the  discharge  is  granted 
or  when  it  is  not  pleaded  it  would  seem  to  be  a  sufficient 
compliance  with  such  statute. 

§  801.    The  effect  of  a  new  promise  upon  a  discharged  debt. 

As  has  been  pointed  out,  the  effect,  of  a  discharge  is  to  re- 
lease a  bankrupt  from  his  liability  for  provable  debts.*^  He 
is  not  bound  in  law  to  pay  any  debt  released  by  his  dis- 
charge. The  moral  obligation  of  the  bankrupt  to  pay  it 
remains.  It  is  due  in  conscience  although  discharged  in  law, 
and  this  moral  obligation,  together  with  a  subsequent  promise 

81 B.  A.  1898,  Sec.  4,  as  amended      In   re   Remington    Auto    &    Motor 
32  Stat,  at  L.  974.  Co.,  119  Fed.  Rep.  441,  9  Am.  B.  R. 

82  Wood  V.  Vanderveer,  55  N.  Y.     .533. 

App.  Div.  549;  Firestone  v.  Agnew  «*  Train  v.   Marshall   Paper   So., 

(N.  Y.),  21  Am.  B.  R.  292;  Elsbree  180  Mass.  513. 

V.  Burt,  24  R.  I.  322,  53  A.  60.  •  «!  See   general  nature  and   effect 

83  In  re  Marshall  Paper  Co.,  102  of  a.  discharge.  Sec.  742,  ante. 
Fed.  Rep.   872,  4  Am.  B.  R.   468; 
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by  the  bankrupt  to  pay  the  debt,  gives  a  right  of  action  ®®  only 
if  accepted  by  the  creditor.*" 

There  is  coi;isiderable  conflict  in  the  ,  decisions  under  the 
former  bankrupt  acts,  as  to  whether  the  action  should  be 
founded  on  the  original  debt  or  on  the  new  promise.  Some 
judges  were  of  the  opinion  that  the  discharge  extinguished 
the  debt,  and  the  only  cause  of  action  was,  therefore,  on  the 
new  promise.®*.  The  better  authority,  however,  is  to  the  effect 
that  the  new  promise  revives  a  debt  barred  by  the  discharge, 
and  that  the  creditor  should  declare  on  the  original  debt  and 
not  on  the  new  promise.®"     If  the  debt  were  wholly  extin- 


86Dusenbury  v.  Hoyt,  S3  N.  Y. 
521;  Maxim  v.  Morse,  8  Mass.  127.; 
Fletcher  v.  Neally,  20  N.  H.  464; 
Herdon  v.  Givens,  16  Ala.  261 ; 
Blanc  V.  Banks,  10  Rob.  (La.)  115; 
Williams  V.  Robbins,  32  Me.  181; 
Spooner  v.  Russell,  30  Me.  454;  * 
Young  V.  Denslinger,  2  111.  App.  22. 

New  promise  is  a  good  moral 
consideration,  though  note  payable 
to  payee  individually  when  it  should  ' 
have  been  payable  to  her  as  admin- 
istrator. Ford  V.  Sidebottom,  5  Ky. 
L.  Rep.  316.  To  interpose  the  de- 
fense of  bankruptcy  is  a  personal 
privilege  which  may  be  waived,  as 
by  executing  and  delivering  a  cog- 
novit. Taber  v.  Donovan,  156  Mich. 
652,  121  N.  W.  481,  16  Detroit  Leg. 
N.  300.  Surety's  agreement  to  de- 
lay foreclosure  of  a  mortgage  was 
a  sufficient  consideration  for  bank- 
rupt's agreement  after  discharge  to 
pay  surety.  Stapp  v.  Thomas,  5 
Ky.  L.  Rep.  603. 

^^  International  Harvester  Co.  of 
America  v.  Lyman,  10  Am.  B.  R. 
450^  Smith  v.  Stanchfield,  7  Am. 
B.  R.  498.  Conditional  offer  not  ac- 
cepted is  not  a  new  promise  to  pay. 
Stern  v.  Bradner  Smith  &  Co.,  127 


111.  App.  640,  affirmed,  225  111.  430. 
80  N.  E.  307., 

Where  a  promise  to  pay  is 
made  on  condition  the  cred- 
itor grant  the  debtor  time,  the 
pleadings  and  evidence  must  show 
that  this  condition  was  accepted  or 
acted  upon  by  the  creditor.  Smith 
v.  Stanchfield,  84  Minn.  343,  87  N. 
W.  917.  Promise  to  pay  by  in- 
stalments refused  by  creditor  can 
not  be  used  as  basis  of  action  on 
new  promise.  International  Har- 
vester Co.  v.  Lyman,  90  Minn.  275, 
96  N.  W.  87. 

9*Eckler  v.  Galbraith,  12  Bush 
(Ky.),  71;  Carson  v.  Osbom,  10  B. 
Mon.  (Ky.)  155;  Egbert  v.  Mc- 
Michael,  9  B.  Mon.  (Ky.)  44;  Ho- 
bough  V.  Murphy,  114  Pa.  St.  358; 
Murphy  v.  Crawford,  114  Pa.  St. 
496;  Fleming  v.  LuUman,  11  Mo. 
App.  104;  Ross  v.  Jordan,  62  Ga. 
298;  Homer  v.  Speed,  2  Patt.  & 
H.   (Va.)   616. 

^5  Dusenbury  v.  Hoyt,  53  N.  Y. 
309;  Maxim  v.  Morse,  8  Mass.  127; 
Marshal  v.  Tray,  74  111.  379;  Badger 
V.  Gilmore,  33  N.  H.  361 ;  Apper- 
son  V.  Stewart,  27  Ark.  619;  Riggs 
V.  Roberts,  85  N.  C.  151;  Fraley 
V.  Kelly,  67  N.  C.  78. 
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guished  by  the  discharge  it  is  hard  to  see  what  consideration 
would  support  a  new  promise.  Upon  principle,  therefore,  it 
would  seem  that  the  new  promise  should  be  considered  a 
waiver  of  the  discharge  as  a  defense. 

Where  there  is  no  state  law  requiring  the  promise  to  pay  a 
debt  discharged  in  bankruptcy  to  be  made  in  writing,  the 
promise  may  be  proved  by  parole,  and  when  proved  is  bind- 
ing.'® 

An  oral  promise  made  before  a  statute  requit-ing  it  to  be  in 
writing  is  binding,  and  will  defeat  the  defense  of  a  discharge 
in  bankruptcy  in  actions  subsequently  brought. '^ 

It  is  immaterial  at  what  date  a  new  promise  is  made.  It  is 
a  sufficient  consideration  if  the  new  promise  is  made  before 
the  discharge  as  well  as  after  it.^""     It  may,  however,   be 


»«Hill  V.  Robins,  22  Mich.  474; 
Barron  v.  Benedict,  44  Vt.  518; 
Apperson  v.  Stewart,  27  Ark.  619; 
Brooks  V.  Paine,  25  Ky.  Law  Rep. 
1125;  Mutual  Reserve  Fund  Life 
Ass'n  V.  Beatty  (C.  C.  A.  9th  Cir.), 
93  Fed,  Rep.  982,  35  C.  C.  A.  573, 
2  Am.  B.  R.  244;   Hunt  v.  Jones, 

1  Ind.  App.  545,  28  N.  E.  98; 
Pearsall  v.  Tabour,  98  Minn.  248, 
108  N.  W.  808;  Smith  v.  Stahch- 
field,  84  Minn.  343,  87  N.  W.  917, 
7  Am.  B.  R.  498;  Horner  v.  Speed, 

2  Patt.  &  H.    (Va.)   616. 

Oral  promise  sufficient,  though 
statute  provides  that  parties  may  in 
writing  agree  for  payment  of  in- 
terest. Farmers'  Bank  v.  Richards, 
119   Mo.   App.    18,   95    S.    W.   290. 

The  New  York  statute  required 
the.  new  promise  to  be  in  writ- 
ing in  the  following  cases :  Tomp- 
kins V.  Hazen,  30  N.  Y.  App. 
Div.  359,  51  N.  Y.  Suppl.  1003; 
165  N.  Y.  App.  18,  58  N.  E.  762; 
Bair  v.  Hilbert,  84  N.  Y.  App.  Div. 
621,  82  N.  Y.  Suppl.  1010;  Man- 
dell  V.  Levy,  47  Misc.  (N.  Y.)  147, 
93    N.    Y.    Suppl.    545;    Meyer    v. 


Bartels,  56  Misc.  (N.  Y.)  621,  107, 
N.  Y.   Suppl.  778., 

"3  Williams  v.  Robins,  32  Me.  181 ; 
,Spooner  v.  Russell,  30  Me.  454. 
But  see  Kingley  v.  Cousins,  47  Me. 
91. 

lo"  Jersey  City  Ins.  Co.  v.  Archer, 
122  N.  Y.  376;  Griel  v.  Solomon, 
82  Ala.  85;  Otis  v.  Gazlin,  31  Me. 
567;  Wheeler  v.  Wheeler,  28  111. 
App.  385;  Dicks  v.  Andrews,  132 
Ga.  601,  64  S.  E.  788*;  Moore  v. 
Trounstine,  126  Ga.  116,  54  S.  E. 
810;  Gruenberg  v.  Trainor,  11  Am. 
B.  R.  776. 

In  Kentucky  a  promise  made 
after  the  filing  of  a  petition  but 
before  the  discharge,  is  without 
consideration  and  void  as  it  was 
made  while  the  original  debt  was  a 
valid  obligation.  Ogden  v.  Redd, 
13  Bush  (Ky.),  58;  Booth  v.  Wood, 
5  Ky.  L.  Rep.  776,  but  a  promise 
made  after  the  petition  is  filed, and 
before  the  discharge  is  good  when 
made  for  a  new  consideration. 
Thornberry  v.  Dils,  80  Ky.  241,  3 
Ky.  L.  Rep.  725. 


DISCHARGE.  1397 

doubted  if  a  new  promise  would  entitle  a  judgment  creditor 
to  sue  execution  on  a  judgment  released  by  a  discharge.^  An 
origipal  debt  is  i-evived  only  as  of  the  date  of  the  new  prom- 
ise.* 

All  the  authorities  agree  that  the  promise  by  which  a  dis- 
charged debt  is  revived  must  be  clear,  distinct  and  unequiv- 
ocal." 

It  may  be  an  absolute  or  a  conditional  promise,  but  in  either 
case  it  must  be  unequivocal,  and  the  occurrence  of  the  condition 
jnust  be  averred,  in  case  the  promise  be  conditional. 

The  fact  that  no  time  is  set  for  payment  does  not  make  the 
promise  conditional.'^  The  fact  that  the  bankrupt  makes 
promises  with  conditions  attached  or  merely  expresses  an 
intention  to  pay  would  not  operate  to  prevent  a  recovery  on 
a  clear  promise  to  pay.* 

The  rule  is  different  in  regard  to  the  defense  of  the  statute 
of  limitations  against  a  debt  barred  by  the  lapse  of  time.  In 
any  case  acts  or  declarations  recognizing  the  present  existence 
of  the  debt  have  often  been  held  to  take  the  case  out  of  the 
statute,  but  not  so  in  the  class  of  Cases  relating  to  new  prom- 
ises reviving  debts  discharged  in  bankniptcy.  In  order  to 
revive  a  discharged  debt,  the  jury  must  be  authorized  by  it- 
to  say  that  there  is  the  expression  by  the  debtor  of  a  clear 
intention  to  bind  himself  to  the  payment  of  the  debt.^ 

3  Shuman    v.    Strauss,    S2    N.    Y.  v.  Tabour,  98  Minn.  248,  108  N.  W. 

404.     This   case   was   dismissed   on  808. 

another  ground.  ''  Sundling    v.    Willey,    19    S.    D. 

*  Willis  V.  Cushraan,  115  Ind.  100.  293,   103  N.  "W.  38. 

.  _     .          r.  ..      £1  TLir-  u    10-7    in  ^  Brooks  V.  Paine,  25  Ky.  L.  Rep. 

XT    w'^Jy     f\t        t-    ffi  U  112S,  77  S.  W.  190. 

N.   W.   347;    Smith   v.    Stanchfield,  '                   ■                ,o   ,,,  n    i 

0.1  »j-        ■,^■,   oT  -KT    iir  01-7   -7   a™  ^  Allen  V.   Ferguson,   18  Wall.  1, 

84  Minn.  343,  87  N.  W.  917,  7  Am.  „°         '        „    ,  , 

■o   -n    Ano    'T  ^         t^     I      oi  /-    tt  'il  J--,  lid.  o54;  btewart  v.  Reckless, 

B.  R.  498 ;  Tyler  v.  Tayler,  21  Gratt.  '       t    t     ^o7     -c-    i            t.-  n 

rvp^*7m  ^4  N.  J.   L.   427;   Fraley  v.   Kelly, 

^\/     7^-     „                     ..            .,  67  N.   C.   78;   Pratt  v.   Russell,   61 

Must    be      strong,    positive    and  ^^^^     ^^.    Thornton    v.    Nichols, 

unequivocal    evidence    as    to    the  ng  Ga.  50,  45  S.  E.  785;  Brooks  v. 

identificatiqn  of  the  debt  and  as  to  Paine,  ^  25    Ky.    Law    Rep.     1125; 

a- distinct,  unconditional  and  pres-  Church   v.    Winkley,   73    (7   Gray) 

ent     promise     to     pay."       Pearsall  Mass.  460. 
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Thus  it  has  been  held  to  be  a  sufficient  promise  to  support 
an  action  where  a  debtor  promises  "to  settle"  a  liquidated 
demand  concerning  which  there  was  no  dispute  between  the 
parties,"  or  where  a  debtor  declared  that  he  was  "able  and 
willing  to  pay  the  debt,"  ^^  or  the  statement  "I  intend  to  pay," 
upon  the  happening  of  a  particular  event,^^  or  writing  on  the 
face  of  a  bill  a  stateipent  "I  will  pay  it,"  '*  or  any  agreement 
to  pay  or  any  words  signifying  an  intention  to  pay  or  giving 
assurance  that  the  debtor  would  pay  (although  he  did  not 
use  the  word  promise),'-*  or  a  promise  "to  pay  the  old  debts 
as  well  as  the  new,"  '''  or  a  promise  to  pay  the  debt  he  owned 
"when  he  shall  be  able,"  ^®  which  promise  may  be  enforced  on 
proof  of  ability.^" 

It  is  not  necessary  that  the  new  promise  be  made  by  the 
bankrupt  to  the  creditor  or  his  authorized  agents**    It  may 


1"  Stillwell  V.  Cope,  4  Denio 
(N.  Y.),  225. 

"Evans  V.  Carey,  29  Ala.  99. 

12  Bearing  v.  Moffitt,  6  Ala.  776. 

1^  Gruenberg  v.  Trainor,  40  Misc. 
(N.  Y.)'232,  81  N.  Y.  Suppl.  .675. 

"Harris  v.  Peck,  1  R.  I.  262. 
Statements  "you  shall  have  your 
-money,"  "If  I  don't  send  only  a 
hundred  at  a  time  you  will  get  it." 
"You  shall  be  paid  in  full  as  soon 
as  possible,"  are  clear  pledges ,  to 
pay.  Bundling  v.  Willey,  19  S.  D. 
293,  103  N.  W.  38. 

A  letter  referring  a  matter  to 
the  bankrupt's  attorney,  with  the 
statement  "I  —  am  endeavoring  to 
have  him  buy  the  .claim,''  was 
enough  as  a  clear  admission  that 
the  debt  was  due  and  showing  an 
intention  to  pay.  Mordaunt  v. 
Monroe,  124  111.  App.  306. 

"Hornthal  v.  McRae,  67  N.  C. 
21. 

IS  Mason  v.  Hughart,  9  B.  Mon. 
(Ky.)    480. 

An  express  undertaking  to  liqui- 
date the  debt  was  found  in  words, 


"because  I  have  promised  in  time 
to  take  care  of  it,  but  I  must  have 
time  to  do  so,  as  it  will  be  done 
as  fast  as  resources  will  allow." 
Nathan  v.  Leland,  193  Mass.  576, 
79  N.  E.  793. 

2<>Krause  v.  Torrey,  146  Ala. 
548,  40  S.  956. 
Ability  may  be  shown  by  in- 
quiring into  the  income  and  neces- 
sary expenditures  for  support  of 
the  debtor's  family.  Torrey  v. 
Krause,  149  Ala.  200,  43  S.  184. 
A  promise  to  pay  when  able  may 
be  enforced  on  proof  of  ability. 
Evidence  that  the  defendant  owned 
property  subject  to  the  payment  of 
debts  sufficient  to  satisfy  his  claim 
made  out  a  prima  facie  right  to  re- 
covery which  could  be  defeated  by 
proof  that  the  payment  of  debts 
contracted  since  barikruptcy*  would 
exhaust  the  estate.  Eckler  v.  Gal- 
braith,  12  Bush  (Ky.),  71. 

28  Bennett  v.  Eyerett,  3  R.  I.  152; 
Comfort  V.  Eisenbeis,  11  Pa.  13; 
Evans  v.  Carey,  29  Ala.  99;  Haines 
V.  Stauffer,  13  Pa.  541. 
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be-  made  to  a  third  person.  The  refusal  to  give  a 'new  note 
is  not  inconsistent  with  a  promise  to  pay  an  existing  note.^^ 

A  debt  revived  by  a  new  promise  may  be  enforced  al- 
though it  was  proved  in  the  bankruptcy  proceedings,^^ 

If  the  promise  is  not  clear,  distinct  and  unequivocal  it  does 
not  revive  a  debt.  It  is  necessary  that  there  be  an  express 
promise  or  an  expression  by  the  debtor  of  a  clear  intention  to 
bind  himself  to  the  payment  of  the  debt.^®  It  has  been  held 
not  sufficient  to  constitute  a  new  promise  where  the  debtor 
merely  expressed  an  intention  to  pay  the  debt,^''  or  declared 
that  he  "expects"  or  "hopes"  to  pay  as  fast  as  he  could,^"  or 
mere  admissions  of  the  debt  or  acknowledgment  of  the  obliga- 
tion,^^ or  the  statement  "When  I  am  in  a  position  to  pay  there 
is  none  I  would  more  cheerfully  pay,"  ^^  or  where  he  promised 
to  give  his"  note  and  did  not  execute  it,^*  or  where  fie  has  made 


2*  Pratt  V.  Russell,  61  Mass.  7 
Mete.  462;  Underwood  v.  Eastman, 
18  N.  H.  582;  See  also  Horner  \v. 
Speed,'  2  Patt.  &  H.  616. 

25  Mason  v.  Hugbart,  9  B.  Mon. 
(Ky.)   480. 

26  Allen  V.  Ferguson,  18  Wall.  1, 
21  L.  Ed.  854;  Fraley  v.  Kelly,  67 
N.  C.  78;  Samuel  v.  Cravens,  10 
Ark.  380;  Sherman  y.  Hobart,  26 
Vt.  60;  Taylor  v.  Nixon,  4  Sneed 
(Tenn.),  352;  Tompkin^  v.  Hazen, 
5  Am.  B.  R.  62. 

27  Allen  V.  Ferguson,  18  Wall.  1, 
21  L.  Ed.  854;  Stewart  v.  Reckless, 
24  N.  J.  L.  427;  Yoxtheimer  v. 
Keyser,  11  Pa.  St.  364;  Dearing  v. 
Moffitt,  6  Ala.  776;  Church  v.  Wink- 
ley,  73  Mass.  (7  Gray)  460;  Brooks 
V.  Pain^,  25'  Ky?  L.  Rep.  1125,  77 
S.    W.    190;    Horner    v.    Speed,    2 

.  Patt.  &  H,   (Va.)  616. 

"I  do  not  intend  you  shall  lose 
it,  I  will  make  it  all  right,"  is  in- 
sufficient.     Meech    v.    Lamon,    103 


Ind.  SIS,  S3  Am.  Rep.  540.  State- 
ment "I  am  going  to  pay  that  judg- 
ment" is  insufficient — is  merely  o'f 
a  purpose.  Brewer  v.  Bo}'nton,  71 
Mich.  254,  39  N.  W.  49. 

3»Bartlett  v.  Peck,  5  La..  Ann. 
669;  Scheper  v.  Briggs,  28  N.  Y. 
App.  Div.  11§,  SO  N.  Y.  Suppl.  869. 
"You  shall  be  paid  in  the  near  fu- 
,ture''  sounds  "more  like  the  lan- 
guage of  prophecy  than  of  binding 
obligation"  in  connection  with  other 
statements  as  to  his  health  arid  pay^ 
ment  by  an  insurance  company  and 
is  insufficient.  Moore  v.  Trounstine, 
126  Ga.  116,  54  S.  E.  810.      ' 

52  Prewett  v.  Caruthers, '  20  Miss. 
491;  Bennett  v.  Everett,  3  R.  I. 
152;  Thornton  v.  Nichols  &  Lemon,, 
119  Ga.  SO,  45  S.  E.  785;  Horner 
V.  Speed,  2  Patt.  &  H.   (Va.)   616. 

33  Kiernan  v.  Fox,  43  N.  Y.  App. 
Div.  58,  59  N.  Y.  Suppl.  330. 

.3*  Porter   v.   Porter,  31  Me.   169. 
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partial  payments,^®  or  the  mere  payment  of  interest.'®  It  has 
been  held  that  the  benefit  of  the  new  promise  will  not  pass  to 
the  endorsee  of  a  note  to  whom  it  is  subsequently  endorsed,  for 
the  new  promise  is  not  negotiable.*^  ' 

Where  the  debtor  has  promised  to  pay  the  debt  after  his 
discharge  the  creditor  may  bring  his  action  upon  the  original 
demand  and  reply  the  new  promise  in  avoidance  of  a  plea  of 
discharge,  the  creditor  may  bring  his  action  upon  the  original 
promise  may  be  joined  in  the  same  petition.*^  Where  the 
words  are  capable  of  being  construed  as  a  promise  it  is  for 
the  jury  to  determine  whether  the  bankrupt  intended  to 
promise  to  pay  the  debt,*"  or  whether  the  promise  was  abso- 
lute or  conditional  in  case  the  evidence  is  conflicting.*^ 

§  802.     Pleading  a  discharge. 

A  discharge  in  bankruptcy  may  be  pleaded  in  bar  of  an 
action  founded  upon  a  debt  released  by  it.  A  state  court 
does  not  lose  jurisdiction  of  the  person  of  a  defendant  by  his 
being  adjudged  a  bankrupt.  A  judgment  may  be  rendered 
against  him  if  he  does  not  plead  his  discharge.  Unless  a 
defendant  pleads  his  discharge  he  is  deemed  to  have  waived 
it  as  a  defense.*^ 

35  Stark    V.    Stinson,    23    N.    H.  the  new  promise  and  not  upon  the 

259;    Viele    v.    Oglivie,    2    Greene  original   debt  a   different   rule   ex- 

(la.),  326;  Needham  v.  Mattewson,  ists.     See  Egbert  v.   McMichael,  9 

81   Kas.  340,  105  P.  436;  Heim  v.  B.  Mon.   (Ky.)  44;   Carson  v.  Os- 

Chapman,  171  Mass.  347,  50  N.  E.  born,    9    R    Mon.    (Ky.)  '155. 

529,   though   fraudulent ;    Meyer   v.  ^^  Horner  v.  Speed,  2  Patt.  &  H. 

Bartels,  56  Misc.   (N.  Y.)   621,  107  616. 

N.  Y.  Suppl.  778.  *"  Pratt  v.  Russell,  61  Mass.  462 ; 

se  Cambridge   Inst.    v.   Littlefield,  Bennett  v.  Everett,  3.  R.  I.  152. 

60  Mass.  210.  *^  La  Tourette  v.  Price,  28  Miss. 

"  Warwell  v.  Foster,  31  Me.  558 ;  702. 
White    V.    Cushing,  .30    Me.    267;  *2  Diniock  v.  Revere  Copper  Co., 
Walbridge  v.  Harroon,  18  Vt.  448.  117  U.  S.  559,  29  L.  Ed.  994,  affirm- 
But  see  Way  v.  Sperry,  6p  Mass.  ing  90  N.   Y.   33 ;   Horner  v.   Spe- 
238;    Underwood    v.    Eastman,    18  man,     78     111.     206;     Seymour    v.  . 
N.  H.  582.  Browning,     17    Ohio,    362;     Man- 
38  Dusenbury  v.  Hoyt,   53  N.   Y.  waring    v.    Kouns,    35    Tex.    171 ; 
521 ;  Maxim  v.  Morse,  8  Mass.  127.  Park     v.     Casey,     35     Tex.     536; 
In   those   states   which  held  that  Jenks  v.  Opp,  43  Ind.  108;  Collins 
the   action   must   be  brought   upon 
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No  court  except  tlie  bankruptcy  court  is  bound  to  take  notice 
of  the  discharge  unless  pleaded.*'^  No  proceeding  in  bank- 
ruptcy can  be  pleaded  in  bar  of  an  action  upon  ante-bankruptcy 
debts  except  the  discharge.*^ 

A  discharge  may  be  pleaded  by  the  bankrupt,*®  or  by  a  per^ 
son  who  has  derived  title  from  the  bankrupt  subsequent  to 
his  bankruptcy,^"  but  not  by  other  persons.^^  A  discharge  of 
two  general  parthers  can  not  be  set  up  in  favor  of  a  special 
partner  in  an  action  against  the  three  as  general  partners  on 
the  ground  that  the  special  partner  has  made  himself  liable 
as  a  general  partner. ^^  Where  a  bankrupt  joins  his  sureties 
in  pleading  his  discharge,  if  the  plea  is  insufficient  for  them 
all,  it  is  bad  for  all.^^ 


V.  McWalters,  72  N.  Y.  Suppl.  203, 
35  Misc.  648,  6  Am.  B.  R..S93.  If 
defendant  fails  to  avail  himself  of 
right  to  have  proceedings  stayed 
pending  bankjuptcy,  he  can  not 
thfreafter  plead-his  discharge.  Pine 
Hill  Coal  Co.  V.  Harris,  7  Ky.  L. 
Rep.  517.  A  discharge  may  be 
waived  by  failure  to  plead  it  till 
after  verdict  where  the  discharge 
was  obtained  before  suit  was 
brought.  Lane  v.  Holcomb,  182 
Mass.  360,  65  N.  E.  794.  A  dis-, 
charge  does  not  wholly  extinguish 
a  debt,  but  if  properly  ■  pleaded,  it 
merely  furnishes  a  defense.  Bank 
of  Commence  v.  Elliott,  109  Wis. 
648,  85  N.  W.  417.  A  discharge  in 
insolvency  is  of  no  avail  unless 
properly  pleaded.  Griffith  v.  Adams, 
95  Md.  170,  52  A.  66. 

*' Collins  V.  McWalters,  35  Misc. 
(N.  Y.)  648,  72  N.  Y.  Suppl.  203, 
6  Am.  B.  R.  593. 

*8  Whitney  V.  Crafts,  10  Mass.  23; 
Lummins  v.  Fairfield,  5  Mass.  248; 
Chandler  v.  Winship,  6  Mass.  310; 
Atkinson  v.  Fcrtinberry,  15  Miss. 
302;  Hayes  v.  Flowers,  25  Miss. 
169;  Dick  v.  Powell,  .2  Swan 
(Tenn.),  632;  Ingalls  v.  Savage,  4 
Pa.  224. 


In  Nat.  Bank  v.  Taylor,  120 
M^ss.  124,  the  defendant  was  al- 
lowed a  continuance  of  the  suit  up- 
on filing  a  copy  of  an  adjudication 
until  his  right  to  a  discharge  should 
be  determined  by  the  court  of 
bankruptcy. 

«  Boynton  v.  Ball,  121  U.  S.  457, 
30  L.  Ed.  985;  Banque  Franco- 
Egyptienne  v.  Brown,  24  Fed.  Rep. 
106;  Ruiz  v.  Eickerman,  5  Fed. 
Rep.    790. 

60  Upshur  v.  Briscoe,  138  U.  S. 
365,  34  L.  Ed.  931.;  Fleitas  v.  Mel- 
len,  39  Fed.  Rep.  129;  Fleitas  v. 
Richardson,  147  U.  S.  550,  37  L, 
Ed.  272. 

As ,  to  the  effect  of  a  discharge 
granted  a  femme  sole  who  marries, 
see  Chadwick  v.  Starrett,  27  Me. 
138. 

"  Moyer  v.  Dewey,  103  U.  S.  301, 
26  L.  Ed.  304,  as  explained  in  Up- 
shur v,  Briscoe,  138  U.  S.  378,  34 
L.  Ed.  931;  Frazier  v.  Banks,  11 
La.  Ann.  31. 

52  Abendroth  v.  Van  'Dolson,  131 
U.  S.  66,  33  L.  Ed.  57. 

53  Dyer  v.  Cleaveland.,  18  Vt.  241 ; 
Hall  v.  Fowler,  6  Hill  (N.  Y.)  630. 
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In  what  pleading,  answer  or  plea,  the  defense  of  a  dis- 
charge may  be  set  up  depends  upon  the  practice  relating  to 
particular  action  and  court  in  which  it  is  pleaded.®^*  A  plea 
of  discharge  is  sufficient  if  it  sets  out  a  discharge  duly  authen- 
ticated ^*  with  allegations  which  make  it  effective  against  the 
plaintiff.^^ 

Thus  the  plea  should  show  jurisdiction  of  the  person  and 
the  subject-matter  ^®  that  the  claim  was  a  provable  debt,'* 
created  before  the  adjudication  '^"  and  scheduled,  or  that  the 
creditor  had  proper  notice  of  it.^® 


53*  See  Bryant  v.  Kingston,  127 
Mich.  152,  86  N.  W.  531. 

"McNeill  V.  Knott,  11  Ga.  142; 
Rowan  v.  Holcombe,  16  Ohio,  463; 
Downer  v.  Chamberlin,  21  Vt.  414; 
Morrison  v.  Woolson,  23  N.  H.  11; 
Preston  v.  Simons,  1  Rich.  (S. 
Car.)  262;  Lathrop  v.  Stuart,  No. 
8113  Fed.  Cas.  5  McLean,  167; 
White  V.  How,  No.  17549  Fed.  Cas. 
3  McLean,  291. 

'"''  Bailey's  Admx.  v.  Gleason,  76 
Vt.  US;  Fowler  V.  Michael  (Tex. 
Civ.  App.,  June  1,  1904),  81  So.  W. 
Rep.  321 ;  Hathaway  y.  Masterson, 
102  III.  App.  626. 

Plea  of  dischai"ge  must  show 
that  the  demand  in  suit  was 
not  contracted  after  the  adju- 
dication. "Its  .essential  requisites 
are  that  it  must  show:  (1)  Juris- 
diction of  the  person  and  the  sub- 
ject-matter. (2)  That  the  claim  of 
the  plaintiff  was  not  exempted,  and, 
(3)  that  the  discharge  was  grant- 
ed." Fowler  v.  Michael  (Texas, 
1904>,  81  S.  W.  321. 

An  action  for  false  imprisonment 
should  set  -up  not  only  the  dis- 
charge but  also  such  facts  as  show 
that  the  debt  for  which  the  plaintiff 
was  arrested  was  covered  by  the 
discharge,   and   it  is   insufficient  to 


merely  plead  the  discharge.  Ben- 
nett V.  Lewis,  23  Ky.  L.  Rep.  2037, 
66  S.  W.  523. 

58  Bailey  v.  Kraus,  39  Misc. 
(N.  Y.)  845,  81  N.  Y.  SuppL  492,  13 
N.  Y.  Annot.  Cas.  1,  showing  in 
which  one  of  district  courts  dis- 
charge was  granted;  Fowler  v. 
Michael  (Tex.  1904)*  81  S.  W.  321. 

In  pleading  a  discharge  in  bank- 
ruptcy it  is  not  necessary  in  Ver- 
mont to  allege  the  facts  that  gave 
the  court  jurisdiction  of  thg  sub- 
ject-matter or  of  the  parties.  Bai- 
ley V.  Gleason,  76  Vt.  115,  56  A. 
537. 

^'  Where  the  declaration  is  on  a 
promissory  .  note  and  for  money 
loaned,  the  plea  in  bankruptcy  need 
not  allege  that  the  claim  was  prov- 
able, as  it  is  prima  facie  provable. 
Bailey  v.  Gleason,  76  Vt.  115,  56 
A.  537. 

«o  Fowler  V.  Michael  (Tex.  1904), 
81  S.  W.  321. 

A  petition  to  determine  the  force 
and  effect  of  a  discharge  in  bank- 
ruptcy must  allege  the  date  of  the 
filing  of  the  petition  in  bankruptcy. 
House  V.  Johnson,  19  Colo.  App. 
524,  76  P.  743. 

ssBiela  v.  Urbanczyk,  38  Tex. 
Civ.  App.  213,  85  S.  W.  451; 
Bailey  v,    Gleason,   76  Vt.   115,   56 
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A  certified  copy  of  an  order  confirming  a  composition  or 
granting  a  discharge,  not  revoked,  is  evidence  of  the  jurisdic- 
tion of  the  court,  the  regularity  of  the  proceedings,  and  of  the  _ 
fact  that  the  order  was  made."^ 

Where  a  discharge  has  been  granted  before  the  suit  on  the 
debt  is  commenced  the  plea  of  discharge  should  be  set  up  in 
the  first  instance.  The  court  will  not  permit  it  to  be  set  up  by 
amendment,  unless  a  good  excuse  for^  omitting  it  is  shown. 
Where  a  discharge  is  granted  pending  the  suit  the  defense 
of  discharge  in  bankruptcy  is  regularly  permitted  to  be  set 
up  by  amendment  or  supplemental  answer  or  other  proper 
pleading.^®  It  aVUI  not  be  allowed,  however,  where  applica- 
tion to  amend  is  not  seasonably  made,^^  or  where  injustice 
would  result.®®  Where  a  discharge  is  granted  after  a  judg- 
ment has  been  entered  it  is  usually  unavailing  as  a  defense.** 

Where  judgment  is  rend,ered  on  failure  of  the  defendant 
to  set  up  the  discharge  it  will  stand  against  attack  in  equity'^" 
and  the  court  may  refuse  to  set  it  aside,''^  although  the  dis- 
charge may  be  set  up  in  proceedings  to  enforce  the  judg- 
ment''^ 

A.   537.     The  .pleading   setting   up  adju4ication  in  the  state  .court  and 

a  discharge  need  not  show  that  the  was   permitted   to   have  a   continu- 

creditor  had  notice  as  the  burden  ance  to  await  the  determination  of 

is  on  the  creditor  to  attack  the  dis-  the  question  of  whether  he  received 

charge.     Stevens  v.  King,  14  N.  Y.  a  discharge. 

App.  Div.  377,  44  ,N.  Y.  Suppl.  893.  8^  Medbury   v.    Swan,   46    N.    Y. 

8=B.  A.   1898,   Sec.  21f\  Boas  v.  200;    Barstow   v.    Hansen,   2   Hun. 

Hetzel,  3  Pa.  298;  Morse  v.  Cloyes,  (N.  Y.  Supr.)  333. 

11   Barb.   (N.   Y.)    100;   Pennell  v.  «« Wyckoiif   v.    Williams,    12r  N. 

Percival,  13   Pa.   197.  Y.  Suppl.  189,  136  App  Div.  495. 

68  Richards  v.  Nixon,  20  Pa.  19;  "^  Dimock  v.   Revere,   117  U.    S. 

Lyon  v.  Isett,  34  N.  Y.  Supp.  41;  559,  29  L.  Ed.  994;,  Wolf  v.,  Stix, 

Holyoke  v.  Adams,  59  N.  Y.  233;  96  U.  S.  541,  24  L.  Ed.  640. 

Fellows    V.    Hall,    No.    4722    Fed.'  ^o  white  v.  Powell  (Texas  1905), 

Cas.,    3    McLean,   281;    Kunzler   v.  84   S.  W.  836;   Ballamy  v.   Wood- 

Kohaus,  5  Hill  (N.  Y.),  317;  Keene  son,  4  Ga.  175,  48  Am.  Dec.  221.      ^ 

V.    Mould,    16    Ohio,    12;    Kane    v.  ''i  St.   Louis   World   Pub.    Co.   v. 

Casper,  51  N.  Y.  App.  Div.  540,  64  Rialto    Grain    Co.,    108    Mo.    App. 

N..  Y.  S.  838.'    -  479,  83  S.  W.  781 ;  Snyder  v.  Guth- 

In  Nat.  Bank  v.  Taylor,  120  Mass.  rie,  17  Am.  B.  R.  902. 

124,  the  defendant  filed  an  order  of  ^^  Hellman  v.  Goldstone  (C.  C.  A. 
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In  New  York  by  statute  a  .judgment  may  be  set  aside  on 
account  of  the  discharge.'^*  Such  a  defense  may  be  made 
in  Tennessee  by  a  bill  in  chancery  after  the  decree  'of  the 
supreme  court,  but  not  by  the  suggestion  of  the  fact  in  that 
court.  Such  proceeding  performs  the  office  of  a  plea  of  dis- 
charge in  bankruptcy  and  enforces  the  same  rights.''^  Judg- 
ments by  default  have  frequently  been  set  aside  to  allow  a 
plea  of  discharge.'®  An  execution  should  not  issue  upon  a 
judgment  after  the  debtor  has  obtained  a  discharge. ''''  If  an 
execution  is  issued  it  may  be  perpetually  stayed.''* 

Where  a  discharge  is  not  granted  until  the  case  is  in  an 
appellate  court  it  will  not  avail  the  defendant  ordinarily  as 
a  defense/^  because  there  is  no  way  in  which ,  it  can  be 
brought  before  the  court.     It  has  been  held,  however,  that 


3d  Cir.),  161  Fed.  Rep.  913,  88 
C.  C.  A.  604,  20  Am.  B.  R.  539. 

Failure  to  make  use  of  a 
state  statute  providiug  a  means 
of  canceling  on  the  record  judg- 
ments barred  by  tlie  discharge 
does  not  prevent  setting  up  the  dis- 
charge as  a  bar  to  proceedings  on 
the  judgment.  In  re  Peterson's 
Estate,  64  Misc.  (N.  Y.)- 217,  118 
N.  Y.  Suppl.  1077. 

^*  Walker  v.  Muir,  .194  N.  Y.  420, 
21  Am.  B.  R.  593  (judgment  en- 
tered after  the  discharge)  ;  Wall<er 
V.  Muir,.  21  Am.  B.  R.  278. 
(Failure  of  bankrupt  to  obtain  a 
stay  from  bankruptcy  court  imma- 
terial.) Hussey  v.  Judson,  11  Am. 
B.  R.  521,  although  debtor  has 
failed  to  plead  the  discharge. 

"Wolf  V.  Stix,  99  U.  S.  1,  25 
L.  Ed.  309,  96  U.  S.  541,  24  L, 
Ed.  640. 

'« Savings  Bank  v.  Webster,  48 
N.  H.  21;  Lee  v.  Phillips,  6  Hill 
(N.  Y.)  246;  Carter  v.  Goodrich, 
1   How..  Prac.  (N.  Y.)   239;  Shurt- 


leflf  V.  Thompson,  63  Me.  118;  Park 
V.  Casey,  35  Tex.  536;  Manvirarring 
V.  Kouns',  35  Tex.  171. 

^'  Francis  v.  Ogden,  22  N.  J.  L. 
210 ;  Alcott  V.  Avery,  1  Barb.  Chan. 
(N.  Y.)  347;  Hill  v.  Harding, 
130  U.  S.  699,  32  L.  Ed.  1083; 
Wolf  V.  Stix,  99  U.  S.  1,  25  L. 
Ed.  309. 

78  Alcott  V.  Avery,  1  Barb.  Chan. 
(N.  Y.)  347;  Thomas  v.  Shaw,  2 
Cin.  Sup.  Ct.  97;  Chambers  v. 
Neal,  13  B.  Mon.  (Ky.)  256;  Mc- 
Dougald  V.  Reid,  5  Ala.  810 ;  Curtis 
V.  Slosson,  6  Pa.  265;  Graham  v. 
Pierson,  6  Hill  (N.  Y.),  247;  Stew- 
art V.  Hargroye,  23  Ala.  .429 ;  Bank 
V.  Franciscus,  10  Mo.  27;  Chamber- 
lain V.  Gurney,  1  How.  Pr.  (N.  Y.) 
238. 

">  Wolf  ,v.  Stix,  99  U.  S.  1,  25 
L.  Ed.  309;  Wolf  v.  Stix,  96  U. 
S.  541,  24  L.  Ed.  640;  Cornell  v. 
Dakin,  38  N.  Y.  253;  Riggs  v. 
White,  4  Heisk.  (Tenn.)  503;  Long- 
ley  V.  Swayne,  4  Heisk.  (Tenn.) 
506. 
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the  appellate  court  might  enter  a  judgment  pro  forma  where 
a  discharge  was  suggested.*" 

A  plea  of  a  discharge  can  be  properly  met  by  an  amend- 
ment to  the  bill  alleging  that  the  lieti  sought  to  be  enforced 
was  four  months  old.*^ 


§  803.    Burden  of  proof. 

The  burden  of  the  proof  is  upon  the  bankrupt  to  show  that 
the  debt  of  the  plaintiff  is  within  the  class  of  debts  as  to 
which  his  discharge  in  bankruptcy  operates  as  a  release,^^  and 
to  show,  that  the  claim  was  properly  scheduled  or  that  the  cred- 
itor had  actual  knowledge  of  the -proceedings.®^ 

§804.    Revoking  discharges. 

The  statute  provides  that  "the  judge  may,  upon  the  appli- 
cation of  parties  in  interest  who  have  not  been-  guilty  of  un- 


80  Bank  v.  Onion,  16  Vt.  470; 
Haggefty  v.  Morrison,  59  Mo.  324. 

8^^  Brunson  v.  Rosenheim,  149  Ala. 
112,  43  S.  31. 

s^Wineman  v.  Fisher,  135  Mich. 
604;  Imhoff  v.  Whittle  (Tex.  Civ. 
App.,  Nov.  2,  1904),  82  S.  W.  1056, 
84  S.  W.  243;  Baker  v,  Hughes,  5 
Ga.  App.  586,  63  S.  E.  587;  Sorden 
V.  Gatewood,  1  Ind.  107. 

The  burden  was  held  to  be  on 
the  creditor  to  show  himself 
not  affected  by  the  di.5charge 
in  Van  Norman  v.  Young,  228 
111.  425,  81  N.  E.  1060,  affirmed,  129 
III.  App.  542;  Ailing  v.  Straka, 
118  III.  App.  184;  Gatlifif  v. 
Mackey,  31  Ky.  L.  Rep.  947,  104  S. 
W.  379 ;  Culver  v.  Torrey,  34  Misc. 
(N.  Y.)  793,  69.  N.  Y.  Suppl.  919; 
Meyer  v.  Baftels,  56  Misc..  (N.  Y.) 
621,  107  N.  Y.  Suppl.  778;  In  re 
Peterson's  Estate,  64  Misc.  (N.  Y.) 
217,  118  N.  Y.  Suppl.  1077; 
Tompkins  v.  WiUiams,  122  N.  Y. 
Suppl.  152;  Ex  parte  Peterson,  77 
Vt.  226,  59  A.  828.     Under  B.  A. 


1898,  Sec.  21f  it  is  presumed  that 
the  debts  are  properly  scheduled, 
and  the  creditors  had  notice,  and 
the  burden  is  on  the  creditors  to 
show  that  their  debts  are  excepted 
from  the  discharge.  In  re  Peter- 
son, 121  N.  Y.  Suppl.  738,  affirming 
118«N.  Y.  Suppl.  1077.  64  Misc.  217. 

s^Wineman  v.  Fisher,  135  Mich. 
604,  98  N.  W.  404,  10  Detroit'  Leg. 
N.  903;  Armstrong  v.  Sweeney,  73 
Neb.  775,  103  N.  W.  436;  Graber  v. 
Gault,  103  N.  Y.  App.  Div.  511,  93 
N.  Y.  Suppl.  76. 

The  burden  is  upon  one  set- 
tirig  up  a  discharge  to  show 
not  only  that  the  debt  in  ques- 
tion was  scheduled,  but  that  it  con- 
tained the  true  name  of  the  holder 
or  owner,  or  if  not  known  that  he, 
exercised  reasonable  diligence  to 
ascertain  such  name.  Fields  v. 
Rust,  36  Tex.  Civ.  App.  350,  82 
S.  W.  331.  Weidenfeld  v.  Tilling- 
hast,  18  Am.  B.  R.  531 ;  contra, 
Lafooii  V.  Kerner,  138  N.  C.  281, 
50  S.  E.  654. 
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due  laches,  filed  at  any  time  within  one  year  after  a  discharge 
shall  have  been  granted,  revoke  it  upon  a  trial  if  it  shall  be 
made  to  appear  that  it  was  obtained  through  the  fraud  of  the 
bankrupt,  and  that  the  knowledge  of  the  fraud  has  come  to 
the  petitioners  since  the  granting  of  the  discharge,  and  that 
the  actual  facts  did  not  warrant  the  discharge.®' 

This  provision  prescribes  the  form,  the  time  within  which 
and  the  grounds  upon  which  direct  proceedings  to.  impeach 
a  discharge  may  be  had.  The  remedy  thus  given  is  exclusive, 
the  application  must  be  made  to  the  court  which  granted  the 
discharge.  The  discharge  should  be  revoked  where  it  appears 
that  it  covers  only  debts  included  in  a  former  proceeding 
where  the  bankrupt  failed  to  apply  for  his  discharge  within 
the  time  limited  by  the  act.'"  A  certified  copy  of  the  order 
granting  a  discharge,  not  revoked,  is  evidence  of  the  juris- 
diction of  the  court,  the  regularity  of  the  proceeding,  and  of 
the  fact  that  the  order  was  made.®^ 

The  application  must  be  made  by  a  party  in  interest.  A 
creditor,  whose  name  has  been  omitted  from  the  schedule, 
and  who  has  had  no  notice  or  knowledge  of  bankruptcy 
proceedings,  or  who  has  no  provable  claim,  has  not  such  an 
interest  as  will  enable  him  to  institute  proceedings  to  vacate 

■a*  , 

a  discharge.  The  reason  for  this  is  that  his  debts  are  not 
affected  by  the  discharge.'^  The  fact  that  a  creditor  is 
barred  from  proving  his  claim  by  Section  57n  does  not 
prevent  him  from  being  a  party  in  interest.'^ 

88  B.  A.  1898,  Sec.  15  and  Sec.  2,  »<>/ra  re  Levenstein,  180  Fed.  Rep. 

clause  12.  957,  24  Am.  B.  R.  822. 

Compare  R.   S.   Sec.   5120.     The  "  B.  A.  1898,  Sec.  21f;  Allen  v. 

act   of    1841    provided   that   a    dis-  Thompson,  10  Fed.  Rep.  116;  In  re 

charge  might  -be  impeached   in  all  Adams,  29  Fed.  Rep.  843. 

courts  of  justice  for  certain  causes  '^  B.  A.   1898,   Sec.   17,  clause  3; 

and    in    the    manner    in    the    act  In  re  Monroe,  114  Fed.  Rep.  398,  7 

stated.     (Act  of  1841,  Sec.  4,  5  Stat.  Am.    B.    R.    706;    In    re   Chandler 

at  L.  440.)     Under  the  act  of  1800  (C.  C.  A.  7th  Cir.),  138  Fed.  Rep. 

discharge  might  be  impeached  when  637,   14  Am.  B.  R.  512;   Arrington 

pleaded  as  a  defense.     (Act  of  1800,  v.'  Arrington,  132  Fed.  Rep.  200,  13 

Sec.  34,  2  Stat,  at  L.  19.)  Am.  B.  R.  89. 

In  re  Griffin  Bros.,  154  Fed.  537,  '^  In  re  Bimberg,   121  Fed.  Rep. 

19  Am.  B.  R.  78.  942,  9  Am.  B.  R.  601. 
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Members  of  a  partnership  discharged  may  be  interested 
enough  to  have  a  right  to  open  the  discharge  and  amend  the 
schedules  to  include  an  asset  inadvertently  omitted.^* 

The  application  must  be  filed  within  one  year  after  the 
discharge  has  been  granted,  and  by  one  who  has  not  been 
guilty  of  undue  laches.^®  Where  the  petition  is  not  filed 
within  one  year  from  the  date  of  the  discharge  it  is  absolutely 
barred  by  the  statute.^®  The  limitation  is  not  in  any  way 
controlled  by  the  discovery  of  the  fraud.®''  A  person  will 
not  be  permitted  to  amend  his  application  after  the  expira- 
tion of  one  year  from  the  date  of  the  discharge  by  adding 
new  grounds  or  acts.®*  ' 

What  causes  such  laches  on  the  part  of  the  applicant  as  to 
prevent  his  making  an  application  within  a  year  from  the 
granting  of  a  discharge  depends  upon  the  circumstances  of 
each  case.®®  Mere  averments  by  the  creditor  that  he  has  not 
been  guilty  of  laches  are  not  sufficient.  ^°° 


"/m  re  McKee  et  al.,  165  Fed. 
269,  21  Am.  B,  R.  306. 

»=  B.  A.  1898,  Sec.  IS. 

98  Mall  V.  Ullrich,  37  Fed.  Rep. 
653;  Varey,  et  a!.;  v.  Jackson,  164 
Fed.  840,  21  Am.  B".  R.  334  (5th 
Cir.),  seven  years  later  is  too  late. 

»'  Pickett  V.  McGavick,  No.  11126 
Fed.  Cas.,  14  N.  B.  R.  236;  In  re 
Brown,  No.  1983  Fed.  Cas.,  19 
N.  B.  R.  312. 

98 /»  re  Sims,  9  Fed.  Rep.  440; 
In  re  Wright,  177  Fed.  Rep.  578, 
24  Am.  B.  R.  437. 

»9  In  re  Upson,  124  Fed.  Rep.  980, 
10  Am.  B.  R.  758;  In  re  Murray, 
No,  9953  Fed.  Cas.,  14  Blatch.  43, 
five  months  was  held  an  unreason- 
able delay  und«r  the  circumstances 
of  that  case.  See  also  In  re  Beck, 
31  Fed.  Rep.  554;  In  re  Hunter, 
No.  6902  Fed.  Cas.,  3  McLean,  297. 

In  In  re  Dupee,  No.  4183  Fed. 
Cas.,  2  Low.  18,  Judge  Lowell  re- 


opened a  decree  of  discharge  where 
the  date  had  been  set  for  hearing 
an  application  for  discharge  upon 
specification  of  objections,  and  a 
discharge  granted  in  the  absence 
of  the  creditors,  upon  a  shbwing 
that  their  counsel  was  unavoidably 
prevented  froin  being  present  and 
from  informing  them  in  order  that 
they  might  obtain  a  postponement. 

In  re  Mclntire,  No.  8823  Fed. 
Cas.,  2  Ben.  345,  a  specification  of 
objections  to  a  discharge  had  .been 
filed,,  which  was,  however,  too  vague 
to-  be  triable,  and  a  discharge  had 
been  granted.  An  application  one 
month  afterward  to  have  the,  case 
reopened,  with  leave  to  amend  the 
specification,  was  denied  on  the 
ground  of  laches. 

In  re  Mauzy,  163  Fed.  900,  21 
Am.   B.  R.  59. 

i»o/n  re  Oleson,  llO  Fed.  Rep. 
796,  7  Am.  B.  R.  22. 
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The  application  is  made  by  petition,  addressed  to  the  judge, 
and  filed  in  the  clerk's  office,  and  not  with  the  refei'ee.  It 
should  state  ^  the  names  and  residences  of  the  creditors  and 
their  interest  in  the  matter;  the  date  upon  which  the  order  of 
discharge  was  inade;  the  particular  acts  complained  of  as 
fraudulent  on  the  part  of  the  bankrupt;  that  the  knowledge 
of  the  fraud  has  come  to  the  petitioners  since  the  granting 
of  the  discharge;  that  the  actual  facts  did  not  warrant  a 
discharge;  and  pray  that  the  discharge  be  annulled  and  set 
aside.  The  petition  should  be  signed  and  verified  ^  by  the 
creditors  or"  their  authorized  agent  or  attorney. 

The  procedure  on  such  a  petition  is  not  prescribed  by  act 
or  the  general  orders.  The  bankrupt  should  have  reasonable 
notice  of  the  filing  of  such  petition  in  order  to  give  him  an 
opportunity  to  make  a  defense,  if  any  he  has.  This  he  may 
do  by  demurrer  if  the  petition-  is  not  sufficient  in  law.  He 
should  set  up  his  defense  on  the  merits  in  an  answer  or  a 
plea.  The'  time  within  which  such  pleading  should  be  filed 
may  be  fixed  by  the  judge.  When  an  issue  is  made,  the  case 
is  ripe  for  a  hearing  or  trial.  This  may  be  had  before  the 
judge  or  a  jury.^  Evidence  may  be  introduced  by  the  peti- 
tioning creditors  and  by  the  bankrupt,  and  counsel  heard  for 
both  parties. 

The  fact  that  a  creditor  can  adduce  new  facts  happening 
since  the  discharge,  which  would  be  competent  evidence  for 
a  new  trial,  does  not  authorize  a  rehearing  or  a  new  trial 
upon  specifications  filed  in  opposition  to  the  discharge  of  a 
bankrupt,   he^rd  and   determined  before  the  discharge.* 

1  As  to  what  a  petition  should  *  In  re  Corwiti,  1  Fed.  Rep.  847 ; 
contain,  see  In  re  Oliver,  133  Fed.  In  re  Mclntire,  No.  8823  Fed.  Cas., 
Rep.  382,  13  Am.  B.  R.  582;  In  re      2  Ben.  345. 

Toothaker  Bros.,  128  Fed.  Rep.  187,          But   see  In  re   Dupee,   No.  4183 

12  Am.  B.  R.  99.            '  Fed.  Cas.,  .2  Low.  18,  where  a  case 

2  B.  A.  1898,  Sec.  18c.  was  reopened   after   discharge   was 

3  B.  A.  1898,  Sec.  19c.  granted. 
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There  is  only  one  ground  specified  in  the  statute  upon 
which  a  discharge  can  be  revoked;  and  that  is, -that  the  dis- 
charge "was  obtained  through  the  fraud  of  the  bankrupt."® 

The  creditor  has  the  right  to  have  the  discharge  set  aside 
when  such  fraud  was  used-  in  obtaining  it  as  would  have  pre- 
vented the  granting  of  the  discharge  if  it  were  known  at  the 
time.^  It  may  be  doubted  if  constructive  fraud  is  sufficient 
to  maintain  an  application  to  revoke  a  discharge.  It  should 
be  actual  fraud  as  distingsi^ished  from  fraud  in  law.'^ 

The  courts  have  set  aside  decrees  of  discharge  which  were 
entered  either  through  mistake  or  by  default.*  The  dis- 
charge will  not  be  set  aside  for  want  of  notice  where  notice 
was  given  by  publication.^ 

A  discharge  will  not  be  vacated  unless  the  court  is  satisfied 
that  the  creditor  or  his  representatives  had  no  knowledge  of 
the    objections    at    the    time    the    discharge    was   granted.^" 


6  B.  A.  1898,  Sec.  IS. 

'In  re  Roosa,  119  Fed.  Rep.  542, 
9  Am.  B.  R.  S31;  Ex  parte  Briggs, 
No.  1868  Fed.  Cas.,  2  Low.  389^; 
In,  re  Rainsford,  No.  11537  Fed. 
Cas.,  S  N.  B.  R.  381";  In  re  Fowler, 
No.  4999  Fed.  Cas.,  2  Low' -122; 
In  re  Douglass,  11  Fed.  Rep.  403. 

In  In  re  Augenstein,  2  MacArthur 
(D.  C),  322,  the  court  said:  "The 
fraud  of  the  bankrupt  in  relation 
to  his  property  is  too  clear  for 
doubt  or  discussion.  He  is  shown 
to  have  possessed  considerable  prop- 
erty, of  which  he  gives  no  rational 
account,  no  assets  came  to  the  hands 
of  the  assignee,  and  his  wife,  when 
interrogated  as  to  how  she  came 
to  have  a  large  sum  of  money, 
refused  to  give  any  explanation. 
The  traces  of'  fraud  are  apparent 
upon  the  slightest  examination  of 
the  evidence,  and  little  or  nothing 
need  be  said  upon  the  subject." 


''  It  is  not  a  fraud  for  the  bank- 
rupt to  apply  to  his  use,  certain 
commissions  earned  in  the  insur- 
ance business  under  an  opinion  of 
the  referee  that  the  bankrupt  was 
entitled  to  these  commissions,  al- 
though subsequently  the  referee's 
d.ecision  .  is  .  reversed,  .and  a  dis- 
charge of  the  bankrupt  will  not  be 
revoked;  on  the  ground  of  con- 
cealment of  such  assets.  In  re 
Wright,  177  Fed.  Rep.  578,  24  Am. 
B.  R.  437. 

^  In'  re  A^riory  Sz  Leeds,  No. 
336a  Fed.  Cas>,.  Betts  Scr.  Bk.  97; 
In  re  Dupee,  No.  4183  Fed.  Cas., 
2  Low.  18. 

9/jt  re  Fritz,  173  Fed.  Rep.  560, 
23Am.  B.R.  84. 

i»B.  A.  1898,  Sec.  15;  In  re 
Bates,  27  Fed.  Rep.  604;  Marion- 
neaux's  Case,  No.  9088  Fed.  Cas., 
1  Woods,  37;  In  re  Douglass,  11 
Fed.  Rep.  403.  ' 
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Where  an  attorney  has  knowledge  of  objections  it  will  be 
presumed  that  the  client  knows  the  same   facts.^^ 

If  the  court  finds  that  the  fraudulent  'acts  alleged  are  not 
proved,  or  that  they  were  known  to  the  creditors  before  the 
granting  of  the  discharge,  the  judgment  should  be  rendered 
in  favor  of  thej bankrupt.*^  In  such  case  the  validity  of  his 
discharge  is  not  afifected  by  the  proceedings.  If  the  court 
finds  that  the  fraudulent  acts,  or  any  of  theiii,  alleged  by  the 
creditor  in  his  petition  are  proved,-  and  that  the  creditor  had 
no  knowledge  of  the  same  until  after  the  granting  of  the  dis- 
charge, and  that  the  actual  facts  would  not  warrant  the  dis- 
charge, the.  judgment  should  be  given  in  favor  of  the  creditor 
and  the  discharge  of  the  bankrupt  should  be  annulled. 
,  The  cpurt  may  set  aside  the  discharge  of  a  trustee,  which 
has  inadvertently  found  its  way  into  the  files  and  order  him 
to  proceed.^^ 

Costs  may  be  awarded  to  the  prevailing  party  in  fiuch  a 
proceeding.'* 

A  court  of  bankruptcy  will  not  set  aside  a  discharge  to 
permit  the  bankrupt  to  amend  his  schedules  by  including  an 
omitted  creditor  more  than  a  year  after  the  adjudication  in 
bankruptcy.-'^ 

§  805.     The  effect  of  revoking  a  discharge. 

The  effect  of  annulling  an  order  granting  a  discharge  ren- 
ders the  discharge  invalid  as  a  defense  to  actions  upon  debts 
of  the  bankrupt.  Where  it  is  pleaded,  the  ord^r  revoking  it 
is  a  good  answer  to  the  plea.  If  the  judgment  of  the  court  is 
in  favor  of  the  bankrupt  the  validity  of  his  discharge  is  not 
affected  by  the  proceedings  to,  revoke  it. 

"/n  re   Douglass,   11   Fed.   Rep.  i*/»  re  Holgate,   No.  6601   Fed. 

403.  Cas.,  8  Ben.  355. 

12  7m   re  Hoover,    lOS   Fed.    Rep.  ^^  In   re    Spicer,    145    Fed.    Rep. 

354,  S  Am.  B.  R.  247..  431,    16    Am.    B.    R.    802;    In   re 

"Maybin  v.  Raymond,  No.  9338  Hawk,   114   Fed.   Rep.   916,   8  Am. 

Fed.  Cas„  IS  N.  B.  R.  353.  B.  R.  71. 
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The  granting  of  a  discharge  is  in  no  way  dependent  upon 
the  settlement  of  the  bankrupt's  estate.  ^^ 

It  may  therefore  be  granted  and  revoked  before  the  estate 
is  settled  and  the  original  trustee  discharged.  Where  this  is 
the  case  a  new  trustee  is  not  necessary.  Otherwise  the 
creditors  of  the  bankrupt  estate  may,  at  their  first  meeting 
after  a  discharge  has  been  revoked  or  if  there  is  a  vacancy 
in  the  office  of  trustee,  appoint  one  trustee-  or  three  trustees 
of  such  estate.  If  the  creditors  do  not  appoint  a  trustee  or 
trustees  as  herein  provided  the  court  should  do  so.^'' 

Whenever  a  discharge  is  revoked,  the  trustee,  upon  his 
appointment  and  qualification,  is  vested  with  the  title  of  all 
the  property  of  the  bankrupt  as  of  the  date  of  the  final  decree 
revoking  the  discharge.^* 

In  the  event  of  a  discharge  being  revoked,  the  property 
acquired  by  the  bankrupt,  in  addition  to  his  estate  at  the  time 
the  adjudication  was  made,  shall  be  applied  to  the  payment 
in  full  of  the  claims  of  creditors  for  property  sold  to  him  on 
credit,  in  good  faith,  while  such  discharge-  was  in  force,  and 
the  residue,  if  any,  is  applied  to  the  payment  of  the  debts 
which  were  owing  at  the  time  of  the  adjudication.^^ 

"B.  A.  1898,  Sec.   14.  i»B.   A.    1898,    Sec.   70d;    McAl- 

"  B.  A.  1898,  Sec.  44.  pine  v.  Tourtelotte,  24  Fed.  Rep.  69. 

19  B."  A.  1898,  Sec.  64c. 
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The  scope  of  review  on  appeal  and 
writ   of  error. 

The  decree  or  judgment  of  a  cir- 
cuit court  of  appeals. 

Death   of  a   party. 

Costs  in  the  appellate  court. 

The   mandate. . 


§  806.    Jurisdiction  appellate   only. 

The  jurisdiction  of  the  circuit  court  of  appeals  is  appellate 
only.  It  has  no  original  jurisdiction  in  bankruptcy  or  law 
or  equity.^ 

Its  jurisdiction  is  limited  to  reviewing  orders,  judgments 
and  decrees  of  the  courts  of  bankruptcy,  and  the  district 
courts  in  the  exercise  of  the  general  jurisdiction  conferred 
by  the  judicial  code  of  1911.^ 


1  Whitney  v.  Dick,  202  U.  S.  132, 
137,  50  L.  Ed.  963. 


2B.  A.  1898,  Sec.  24a  and  Sec.  1,. 
clause  3.  Judicial  Code  of  X911,  36 
Stat,  at  L.  1087,  Sees.  130  to  135. 
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It  has  no  jurisdiction  to  review  the  judgment  of  a  state 
court,*  or  a  circuit  court  in  a  case  arising  under  the  act  of 
1867.* 

§  807.    Review  of  cases  from  territorial  courts. 

The  circuit  court  of  appeals,  within  whose  jurisdiction  a 
territorial  court  happens  to  be,  is  vested  with  jurisdiction  to 
review  by  petition  of  revision,  questions  of  law  arising  in  the 
progress  of  bankruptcy  proceedings  in  such  territorial  courts.^ 

The  circuit  court  of  appeals  has  no  jurisdiction  to  review 
any  case  from  a  territorial  court  until  the  supreme  court  has 
made  an  order  assigning  the  territory  to  a  judicial  circuit.^ 

The  supreme  court  is  vested  with  appellate  jurisdiction  of 
controversies  arising  in  bankruptcy  from  a  territorial  court 
not  within  any  organized  circuit,  and  from  the  supreme  court 
of  the  District  of  Cokimbia.*  It  has .  no  jurisdiction  to 
review  the  action  of  such  courts  in  bankruptcy  proceedings 
proper.*  The  time  within  which  cases  from  these  courts  may 
be  taken  to  the  supreme  court  for  review  is  governed  by  the 
general  statutes  and  not  by  general  order  36.^ 

Appeals  in  bankruptcy  proceedings  proper  from  the  terri- 
torial courts  Me  to  the  supreme  court  of  the  territory.^ 
Section   25    of   the   act  provides   that   appeals,   as   in  equity 

'Terry  v.   Davey   (C.   C.  A.   6th  ^  b.  A.  1898,  Sec.  24.    Audubon  v. 

Cir.),  107  Fed.  Rep.  50,  46  C.  C.  Shufeldt,  181  U.  S.  575,  45  L.  Ed. 

A.  141.  1009,  5  Am.  B.  R.  829;  Armstrong 

*In  re   Sweetser    (C.    C.   A.    1st  v.  Fernaiidez,  208  U.   S.  324,  52  L. 

Cir.),  186  Fed.  Rep.  989,  108  C.  C.  Ed.  514,  19  Am.  B.  6.  746;  Tefft- 

A.  659.  Weller  &  Co.  v.  Munsuri,  222  U.  S. 

1  Plymouth  Cordage  Co.  v.  Smith,  114;  Munsuri  v.  Fricker,  222  U.  S. 

194  U.  S.  311,  48  L.  Ed.  992.  121,  55  L.  Ed.  — . 

,    ''Ex  parte   Crawford    (C.   C.   A.  *Tefft-Weller  &  Co.  v.  Munsuri, 

8th  Cir.),  152  Fed.  Rep.  169,  81  C.  222  U.  S.  114;  Munsuri  v.  Fricker, 

C.  A.  419,  18  Am.  B.  R.  258;  Ex  222  U.  S.  121,  55  L.  Ed.  — . 

parte  Wilder's   Steamship   Co.,   183  =  See  Sec.  886,  post. 

U.  S.  545,  46  L.  Ed.  321 ;  Royal  Ins.  "  B.  A.  1898,  Sec.  2Sa.    Plymouth 

Co.  V.  Martin,   192  U.   S.   149,  160,  Cordage  Co.  v.  Smith,  194  U.  S.  311, 

48  L.   Ed.  385;   Amado  v.  United  48  L.  Ed.  992. 
States,  195  U.  S.  172,  176,  49  L.  Ed. 
145. 
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cases,  may  be  taken  in  bankruptcy  proceedings  frotn  the 
courts  of  bankruptcy  to  the  supreme  court  of  the  territories 
in  the  following  cases,  to-wit  (1)  from  a  judgment  ad- 
judging or  refusing,  to  adjudge  the  defendant  a  bankrupt; 

(2)  .frorrt  a  judgment-  granting  or  denying  a  discharge;  and 

(3)  from  a  judgment  allowing  or  rejecting  a  debt  or  claim 
of  five  hundred  dollars  or  over.  No  other  orders  or  judg- 
ments, in  a  bankruptcy  proceeding  are  reviewable  in  the  su- 
preme court  of  the  territory.^ 

Such  appeal  must  be  taken  within  ten  days  after  the  judg- 
ment appealed  from  has  been  rendered,  and  may  be  heard 
and  determined  by  the  appellate  court  in  term  or  vacation,^ 
as  the  case  may  be.^  The  appeal  is  allowed  by  a  judge  of 
the  coutt  appealed  from  or  of  the  court  appealed  to,  and  is 
regulated,  except  as  otherwise  provided  in  the  act,  by  the 
rules  governing  appeals  in  equity  in  the  courts  of  the  United 
States.' 

Appeals  and  writs  of  error  to  review  judgments  and 
decrees  in  suits  at  law  and  in  equity  growing  out  of  the 
settlement  of  bankrupt  estates  lie  to  the  supreme  court  of  the 
territories.^"  The  bankrupt  act  does  not  affect  the  jurisdic- 
tion of  the  territorial  courts  in  controversies  at  law  or  in 
equity  arising  in  bankruptcy  proceedings.  The  review  in 
such  cases  is  governed  by  the  laws  of  the  territory  regulating 
appeals  and  writs  of  error  generally. 

§  808.    Methods  of  review. 

There  are  four  methods  of  procedure  by  which  an  order, 
judgment  or  decree  of  a  court  of  bankruptcy  may  be  revised 
by  a  circuit  court  of  appeals  ^  with  power  to  afiftrm,  reverse 
or  modify  the  same,  as  follows,  to-wit : 

■^Plymouth  Cordage  Co.  V.  Smith,  ^ In   re   Mueller    (C.    C.   A.  ■eth 

194  U.  S.  311,  48  L.  Ed.  992.  Cir.),  135  Fed.  Rep.  711,  68  C.  C.  A. 

SB.    A.    1898,    Sec.    25a.     As    to  349,  14  Am.  B.  R.  256;  Burleigh  v. 

time  for  taking  appeal,  see  Sec.  832,  Forman    (C.   C.   A.    1st   Cir.),   125 

post.  Fed.  Rep.  217,  60  C.  C.  A.  109,  11 

9  Gen.  Ord.  No.  36.  Am.  B.  R.  74. 

10  B.  A.  1898,  Sec.  24a. 
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First.  A  petition  for  revision.  An  oilier,  judginent,  or 
decree,  final  or  interlocutory,  in  a  proceeding  in  a  court  of 
bankruptcy,  may  be  superintended  and  revised  in  matters  of 
law  on  petition  for  review,  by  the  circuit  court  of  appeals.^ 

Second.  An  appeal  in  bankruptcy  proceedings.  A  judg- 
ment in  a  bankruptcy  proceeding  proper,  may  be  reviewed  on 
appeal,  as  in  equity,  in,  three  classes  of  cases  only ;  namely, 
judgments  adjudging  or  refusing  to  adjudge  the  defendant 
a  bankrupt;  granting  or  denying  a  discharge;  and  allowing 
or  rejecting  a  claim  of  five  hundred  dollars  or  over.^ 

Third.  A  writ  of  error.  A  writ  of  error  lies  in  bankruptcy 
proceedings,  when  an  issue  is  tried  by  a  jury  as  a  matter  of 
right;  *  and  a  writ  of  error  lies  to  review  a  judgment  in  a  suit 
at  law  arising  out  of  the  settlenjent  of  the  estates  of  bankrupts^ 

Fourth.  An  appeal  to  review  a  decree  in  equity  arising 
out  of  the  settlement  of  the  estates  of  bankrupts.® 

The  circuit  courts  of  appeals  have  generally  held  that  the 
right  of  appeal  and  the  right  of  revision  by  petition  are  ex- 
clusive of  each  other.''     A  different  rule  exists  in  the  eighth 

2B.  A.   1898,   Sec.  24&;   see   Sec.  '/«  re  Worcester  County  (C.  C 

S10,.et  scq.,  post.  A.  1st  Cir.),  102  Fed.  Rep.  808,  42 

SB.  A.   1898,   Sec.  2Sa;   see  Sec.  C.  C.  A.  637,  4  Am.  B.  R.  496;  In 

822,  et  seq.,  post.  re  Mertens  (C.  C.  A.  2d  Cir.),  142 

*Sec.  830,  post;  Grant  Shoe  Co.  v.  Fed.  Rep.  44S;  73  C.  C.  A.  561,  IS 

Laird,  203  U.  S.  S02,  51  L.  Ed.  292,  Am.  B.  R.  701 ;  In  re  Kuffler  (C.  C. 

17  Am.  B.  R.  1;  Elliott  v.  Toepp-  A,  2d  Cir.),   127  Fed  Rep.  125,  61 

Tier,  187  U.  S.  .327,  47  L.  Ed.  200,  C.   C.   A,   259,   11   Am.   B.  R.  469; 

.  9  Am.  B.  R.  SO;  Ins.  Co.  v.  Cora-  Doroshow  v.  Ott  (C.  C.  A.  3d  Cir.), 

■stock,  16  Wall.  258,  21  L.  Ed.  493.  134  Fed.  Rep.  '740,  67  C.  C  A.  644, 

5B.  A.   1898,  Sec.  24fl.   Sec.  6  of  14  Am.  B.  R.  34;  Cook  Inlet  Coal 

the  Act  of  March  3,  1891,  26  Stat.  Fields    Co.   v.   Caldwell    (C.    C.   A. 

at  L.  826.  4th  Cir.),  147  Fed.  Rep.  475,  78  C. 

5B.  A.  1898,  Sec.  24a,-,  Sec.  6  of  C.  A.  17,  17  Am.  B.  R.  135;  In  re 

the- Act  of  March  3,  1891,  26  Stat.  Abraham    (C.   C.   A.   Sth   Cir.),  93 

at'  L.    826;    Hewit   v.    Berlin    Ma-  Fed.  Rep.  767,  784,  35  C.  C.  A.  592, 

chine    Works,    194    U.    S.    296,    48  2  Am.  B.  R.  266;  Liddon  &  Bro.  v. 

L.    Ed.    986,    11    Am.    B.    R.    709;  Smith  (C.  C.  A.  5th  Cir.),  13S  Fed. 

Mason  v.  Wolkowich  (C.  C.  A.  1st  Rep.  43,  67  C.  C.  A.  517,  14  Am. 

Cir.),  ISO  Fed.  Rep.  699,  80  C.  C.  B.    R.    204;    Schuler   v:    Hassinger 

A.  435,  1-7  Am.  B.  R.  709;  Thomas  (C.  C.  A.  Sth  Cir.),  177  Fed.  Rep. 
V.  Woods   (C.  C.  A.  Sth  Cir.),  173  ,    119,'  100  C.  C.  A.  539,  24  Am.  B.  R. 
Fed.  Rep.  585,  97  C.  C.  A.  535,  23 
Am.   B.   R.   132. 
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circuit,  where  these  provisions  are  held  to  be  cumulative  and 
not  exclusive  of  each  other.*  In  that  circuit  the  parties  ag- 
grieved in  many  cases  have  the  option  to  present  the  questions 
of  Ikw  by  petition  for  revision  and  questions  of  law  and  fact 
by  an  appeal. 

The  suprdme  court  has  not  expressly  decided  whether  the 
right  of  appeal  and  the  right  of  revision  by  petition  are  cumu- 
lative or  exclusive  of  each  other.^*  That  court  has  often 
referred  to  the  distinction  between  steps  in  bankruptcy  pro- 
ceedings proper,  and  controversies  arising  out  of  the  settle- 
ment of  the  estates  of  bankrupts  as  recognized  in  Sections 
23,  24  and  25,  of  the  bankruptcy  act,*  and  has  said:  "The 
provisions  as  to  revisions  in  tnatters  of  law  and  appeals  were 


184;  In  re  Mueller  (C.  C.  A.' 6th 
Cir.),  135  Fed.  Rep.  711,  68  C.  C.  A. 
349,  .14  Am.  B.  R.  2S6;  In  re  First 
Nat.  Batik  (C.  C.  A.  6th  Cir.),  13S 
Fed.  Rep.  62,  67  C.  C.  A.  536, 14  Am. 

B.  R.  180;  In  re  Friend  (C.  C.  A. 
7th' Cir.),  134  Fed.  Rep.  778,  67  C. 
C.'A.  500,  13  Am.  B.  R.  595;  In  re 
Goo'd  (C.  C.  A.  8th  Cir.),  99  Fed. 
Rep.  389,  39  C.  C.  A.  581,  3  Am.  B. 
R.  605. 

This  last  case  is  overruled  In  re 
McKenzie  (C.  C.  A.  8th  Cir.),  142 
Fed.  Rep.  383,  73  C.  C  A.  483.  15 
Am.  B.  R.  679,  and  In  re  Holmes 
(C.  C.  A.  8th  Cir.),  142  Fed.  Rep. 
391,  73  C.  C.  A.  491,  IS  Am.  B,  R 
689. 

s/»  re  McKenzie  (C.  C.  A.  8th 
Cir.),  142  Fed.  Rep.  383,  73  C.  C.  A. 
483,  15-  Am.  B.  R.  679;  In  re 
Holmes  (C.  C.  A.  8th  Cir.),  142 
Fed.  Rep.  391,  73  C.  C.  A.  491,  IS 
Am.  B.  R.  '689. 

See  also  Burleigh  v.  Foreman  (C. 

C.  A.  1st  Cir.),  125  Fed.  Rep.  .217, 
60  C.  C.  A.  109,  11  Am.  B.  R.  74. 


**  This  question  was  certified  to 
the'  supreme  court  by  the  circuit 
court  of  appeals  for  the  sixth  cir- 
cuit in  the  matter, of  H.  H.  Loving, 
trustee  of  the  Starks-Ullman  Sadd- 
lery Co.,  on  February  10,   1910. 

Consult  Tefft-Weller  &  Co.,  222 
U.  S.  114;  Coder  v.  Arts,  213  U.  S. 
223,  S3  L.  Ed.  772,  22  Am.  B.  R.  1. 

'First  Nat,  Bank  v.  Klug,  186 
U.  S.  202,  46  L.  Ed.  1127,  8  Am. 
B.  R.  12;  Elliott  v.  Toeppner,  187 
U.  S.  327,  333-4,  47  L.  Ed.  200,  9 
Am.  B.  R.  50;  Hewit  v.  Berlin 
Mach.  Wks.,  194  U.  S.  2^6,  48  L. 
Ed.  986,  11  Am.  B.  R.  709;  Ply- 
mouth Cordage  Co.  v.  Smith,  194 
U.  S.  311,  48  L.  Ed.  992 ;,  Hutchin- 
son V.  Otis,  190  U.  S.  552,  47  L. 
Ed.  1179,  10  Am.  B.  R.  135;  First 
Nat.  Bank  v.  Title  &  Trust  Co., 
198  U.  S.  280,  49  L.  Ed.  1051,  14 
Am.  B.  R.  102;  Louisville  Trust 
Co.  V.  Comingor,  184  U.  S.  18,  46 
L.  Ed.  413,  7  Am.  B.  R.  421 ;  Gr&nt 
Shoe  Co.  V.  Laird,  203  U.  S.  502, 
51  L.  Ed.  292,  17  Am.  B.  R.  1. 
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framed  and  must  be  construed  in  view  of  that  distinction."  ^" 
In  Hewit  v.  Berlin  Machine  Works  "  that  court  has  said : 
"Section  2Sa  relates  to  appeals  from  judgments  in  certain 
enumerated  steps  in  bankruptcy  proceedings,  in  respect  of 
which  special  provision  therefor  was  required, .  while  Section 
'24a  relates  to  controversies  arising  in  bankruptcy  proceedings 
in  the  exercise  by  the  bankruptcy  courts  of  the  jurisdiction, 
vested  in  them  at  law  a,nd  in  equity  by  Section  2,  to  settle  the 
estates  of  bankrupts  and  to  determine  controversies  in  rela- 
tion thereto." 

In  other  cases  it  has  been  held,  that  where  a  decision  is 
not  open  to  revision  by  appeal  or  writ  of  error  under  either 
of  these  sections,  it  might  be  reviewed  on  petition  for  re- 
vision und,er  Section  24&.^^  This  was  the  only  method  of 
reviewing  the  action  of  the  court  of  bankruptcy  in  these 
cases,  because  they  did  not  fall  within  the  provisions  regu- 
lating appeals  either  in  bankruptcy  proceedings  proper  or 
controversies  arising  in  bankruptcy. 

It  has  also  been  held  that  the  rulings  of  a  court  in  the 
progress  of  a  trial  by  jury  can  only  be  reviewed  on  writ  of 
error.  ^^ 

1°  Holden  v.  Stratton,   191   U.  S.  could   only   invoke   the   supervisory 

lis.  48  L.  Ed.   116,   10  Am.   B.  R.  power  under  Section  2Ab." 

786-  In  Bryan  v.   Bernheimer,   181   U. 

>i  194  U.   S.  296,  300,  48  L.   Ed.  S.  188;  45  L.  Ed  814,  5  Am.  B.  R. 

986,  11  Am.  B.  R.  709.  523,    an    appeal    v^as    treated    as    a 

^2  Louisville  Trust  Co.  v.  Comin-  petition  for   revision   by  the  circuit 

gor,  184  U.  S.  18,  46  L.  Ed.  413,  7  court  of  appeals  for  the  fifth  circuit 

Am.  B.R.  421;  Schweer  v.  Brown,  (/„  ye  Abraham,  93  Fed.  Rep.  767, 

195  U.  S.  172,  49  L.  Ed  144,  12  Am.  734^   2   Am.    B.    R.   266),   and   the 

B.  R.  673;  Holden  v.  Stratton,  191  supreme   court   considered   the   de- 

U.  S.  115,  48  L:  Ed.  116,  10  Am.  B.  ^^^^  ^^  ^^„,^^^j  .^  ^,^  ^^^  ^^ 

R-  786.  ,,  .  ■     ,u  . 

the  supervisory  power  m  that  case. 

lA  First  Nat.  Bank  v.  Trust  Co.,  c        tr  u  c^    ^j.^       im     tt 

10Q  TT    c    -Tni     /fo  T     TTj    ind     ^^  ^^^    Holden    v.     Stratton,    191    U. 

198  U.   S.  291,  49  L.   Ed.   1051,   14  c    ne    ,in    .to  t     t-j    h^    ia    a 

A        Tj    T>    ih4    -4.  -J      "A    J  S.  lis,  119,  48  L.  Ed.  116,  10  Am. 

Am.  B.  R.  102,  it  was  said:      And  „    „    ' 

^l  ,.  B.  R.  786. 

m  any  view,  the  proceeding  was  a 

proceeding    in    bankruptcy.      Being  ^^  Grant   Shoe   Co.  v.  Laird;  203 

such,  an  appeal  from  the  decree  of  U.   S.  502,  51  L.   Ed. '  292,  17  Am. 

the  district  court  under  Section  2Sa  B.   R.    1 ;   Elliott  v.   Toeppner,   187 

did  not  lie,  and  the  parties  aggrieved  U.  S.  327,  47  L.  Ed.  200,  9  Am.  B. 
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§  809.    Two  forms  of  proceeding  in  the  same  case. 

It  is  sometimes  hard  to  determine  which  form  of  pi^o- 
ceeding  to  employ.  When  the  moving  party  is  uncertain  as 
to  the  nature  of  his  remedy  he  may,  out  of  abundant  caution 
and  to  guard  against  a  possible  chance  of,  dismissal,  take 
the  case  to  the  appellate  court  in  several  ways.  This  is 
frequently  done.  In  such  cases  the  appellate  court  will  select 
the  proper  proceeding  and  dismiss  the  others.^ 

It  has  become  common  practice  in  doubtful  cases  to 
take  an  appeal  and  file  a-  petition  ^or  revision  in  the  saine 
case.^  In  some  cases  an  appeal  has  been  treated  as  a  petition 
for  review,  when  only  a  question  of  law  was  presented  by 
the  appeal,*  but  this  will  not  be  done  where  questions  of  fact 
and  law  are  both  involved  in  the  appeal.*     If  these  remedies 


R.  SO;  Ins.  Co.  v.  Comstock,  16 
Wall.  258,  21  L.  Ed.  493. 

''■  Lockman  v.  Lang  (C.  C.  A.  8th 
Cir.),  132  Fed.  Rep.  1,  65  C.  C.  A. 
621,  12  Am.  B.  R.  497;  Mason  v. 
Wolkowich  (C.  C.  A.  1st  Cir.),  150 
Fed.  Rep.  699,  80  C.  C.  A.  435,  17 
Am.  B.  R.  709. 

In  Hearst  v.  HoUingsworth,  94 
U.  S.  Ill,  24  L.  Ed  31,  in  denying 
a  motion  to  dismiss  a  writ  of  error 
and  appeal  in  the  same  case  the 
supreme  court  said :  "He  has  but 
one  case,  and,  when  we  come  to 
examine  it,  we  will  determine 
whether  it  is  properly  here  by  ap- 
peal or  writ  of  error  and  will  pro- 
ceed accordingly." 

2  In  re  Worcester  County  (C.  C. 

A.  1st  Cir.),  102  Fed.  Rep.  808,  42 
C.  C.  A.  637,  4  Am.  B.  R.  496; 
Fisher  v.  Cushman  (C.  C.  A.  1st 
Cir.),  103  Fed.  Rep.  860,  43  C.  G.  A. 
381,  4  Am.  B.  R.  646;  In  re  Dick- 
son (C.  C.  A.  1st  Cir.),  Ill  Fed. 
Rep.  726,  49  C.  C.  A.  574,  7  Am. 

B.  R.  186;  Hutchinson  v.  LeRoy 
(C.  C.  A.  1st  Cir.),  113  Fed.  Rep. 


202,  51  C.  C.  A.  159,  8  Am.  B.  R. 
20;  In  re  Holmes  (C.  C.  A.  8th 
Cir.),  142  Fed.  Rep.  391,  73  C.  C.  A. 
491,  IS  Am.  B.  R.  689;  Schuler  v. 
Hassinger  (C.  C.  A.  Sth  Cir.),, 177 
Fed.  Rep.  119,  100  C.  C.  A,  539,  24 
Am.  B.  R.  184. 

^  Chesapeake  Shoe  Co.  v.  Seld- 
ner  (C.  C.  A.  4th  Cir.),  122  Fed. 
Rep.  593,  58  C.  C.  A.  261,  10  Am.  B. 
R.  466;  In  re  Russell  (C.  C.  A.  2d 
Cir.),  101  Fed.  Rep.  248,  41  C.  C.  A. 
323,  3  Am.  B.  R.  658. 

In  Bryan  v.  Bernheimer,  181  U. 
S.  188,  45  L.  Ed.  814,  5  Am.  B.  R. 
S23,  an  appeal  was_  treated  as  a 
petition  for  revision  by  the  circnit 
court  of  appeals  for  the  fifth  cir- 
cuit {In  re  Abraham,  93  Fed.  Rep. 
767,  784,  2  Am.  B.  R.  266),  and  ■ 
the  supreme  court  considered  the 
decree  as  rendered  in  the  exercise 
of  the  supervisory  power  in  that 
case.  See  Holden  v.  Stratton,  191 
U.  S.  115,  119,  48  L.  Ed.  116,  10 
Am.  B.  R.  786. 

*/»  re  Whitener  (C.  C.  A.  Sth 
Cir.),  105  Fed.  Rep.  180,  44  C.  C.  A. 
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are  exclusive  of  each  other  "there  is  no  more  reason  for 
treating  an  appeal  as  a  petition  for  review  than  there  would 
be  for  treating  an  appeal  as  a  writ  of  error  or  vice  versa."  ^ 

A  writ  of  error  and '  an  appeal  have  been  prosecuted  from 
an  adjudication  in  bankruptcy."  In  some  cases  it  is  necessary 
to  do  so.  If  there  were  a  jury  trial  with  judgment  on  the 
verdict  it  must  be  reviewed  on  writ  of  error.'^  Where  other 
issues  are  involved  the  order  adjudging  or  refusing  to 
adjudge  the  defendant  a  bankrupt  is  reviewable  by  appeal.* 

■An  appeal,  writ  of  error  and  petition  for  review  may  be 
prosecuted  in  the  same  case.^ 

Although  several  forms  of  appellate  proceedings  are  em- 
ployed to  review  one  action  in  the  court  below,  they  constitute 
but  one  case  in  the  appellate  court.  One  record  is  sufficient 
and  it  is  necessary  to  docket  the  case  but  once.  This  is  the 
practice  in  the  supreme  court  and  the  circuit  courts  of  appeals ' 

where  two  proceedings  are'  taken  in  the  same  case.^" 

* 

§  810.    Revisory  jurisdiction  on  petition. 

The  several  circuit  courts  of  appeals  have  jurisdiction  in 
equity,  either  interlocutory  or  final,,  to  superintend  and  revise 

434,  S   Am.   B.  R.    198;    Dickas   v.  «  B.  A.  1898,  Sec.  25a.     In  Cum- 

Barnes  (C.  C.  A.  6th  Cir.),  140  Fed.  mins  Grocer   Co.  v.  Talley   (C.   C. 

Rep.  849,  72  C.  C.  A.  261,  IS  Am.  A.  6th  Cir.),  187  Fed.  Rep.  507,  109 

B.  R.  566;   Davidson  v.   Friedman  C.  C.  A.  — ,  26  Am.  B.  R.  484,  this 

(C.  C.  A.  6th  Cir.),  140  Fed.  Rep.  practice  was  followed  and  the  court 

853,  72  C.  C.  A.  553,  15  Am.  B.  R.  decided  the  case  both  on  appeal  and 

489.  writ  of  error. 

°  Davidson   v.    Friedman    (C.    C.  ^  This  was  done  in  Brown  v.  De- 

A.   6th   Cir.),    140   Fed.    Rep.   853,  troit  Trust  Co.,  No.  2162  in  the  cir- 

72  C.  C.  A.  553,  15  Am.  B.  R.  489.  cuit  court  of  appeals  for  the  sixth 

'Lockman  v.  Lang  (C.  C.  A.  8th  circuit   (1912). 
Cir.),  132  Fed.  Rep.  1,  65  C.  C.  A.  i"  One  case  was  docketed  in  the 

621,   12  Am.   B.   R.  497;    Cummins  supreme  court  in  Farrell  v.  O'Brien, 

Grocer  Co.  v.  Talley  (C.  C.  A.  6th  199  U.   S.  89,   101,  SO  L.  Ed.   101; 

Cir.),  187  Fed.  Rep.  S07,  109  C.  C.  Security  Trust  Co.  v.  Dent,  187  U. 

A.,—,  26  Am.  B.  R.  484.  S.  237,  47  L.  Ed.  158;  Montana  Min. 

■^  Elliott  V.   Toeppner,   187  U.    S.  Co.  v.  St.  Louis  Min.  etc.,  Co.,  204 

327,  47' L.  Ed.  200,  9  Am.  B.  R.  SO;  U.  S.  204,  51  L.  Ed.  444. 
Grant  Shoe  Co.  v.  Laird,  203  U.  S. 
502,  51  L.  Ed.  292,  17  Am.  B.  R.  1. 
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in  matter  of  law  the  proceedings  of  the/Several  inferior  courts 
of  bankruptcy  within  their  jurisdiction.^  A  similar  power 
was  conferred  upon  circuit  courts  by  the  act  of  1867  ^  and  by 
the  act  of  1841.^ 

A  circuit  court  of  appeals  has  power  to  revise,  as  to  matters 
of  law  under  Section  24&  the  decision  of  a  territorial  court 
which  happens  to  be  within  its  jurisdiction,*  but  not  when 
the  territory  has  not  been  assigned  to  a  judicial  circuit.^ 

The  provision  of  the  prfesent  statute  confers  a  complete 
supervision  in  matters  of  law  over  all  the  proceedings  of  the 
court  of  bankruptcy  within  the  limits  specified.  It  extends 
not  only  to  all  cases,  but  to  all  questions  arising  under  the 
statute;  in  other  words,  the  circuit  court  of  appeals  may  re- 
view the  whole  case  after  a  final  decree  and  decide  upon  it, 
or  it  may  assume  jurisdiction  of  any  particular  proceeding  or 
order  arising  in  the  progress  of  the  case.^  The  power  is  ex- 
pressly extended  to  "interlocutory  or  final"  orders  or  decrees. 

It  may  be  said,  generally,  that  a  petition  for  revision  will 
lie  to  review  any  order  of  a  court  of  bankruptcy,  not  appeal- 
able, made  in  a  summary  proceeding  in  bankruptcy.''  This 
is  true  even  vifhere  the  court  of  bankruptcy  was  without  j  uris- 
diction  of  the  summary  proceeding,  because  the  relief  sought 

1  B.  A.  1898,  Sec.  246.  Davidson  &  Co.  v.  Friedman  (C.  C. 

2R.  S.  Sec.  4986.  A.  6th  Cir.),  140  Fed.  Rep.  8S3,  72 

3  5  Stat,  at  L.  440,  Sec.  6.  C.   C.  A.  553,   IS   Am.   B.  R.  489; 

*  Plymouth  Cordage  Co.  v.  Smith,  Schuler  v.  Hassinger  (C.  C.  A.  Sth 

194  U.  S.  311,  48  L.  Ed.  992.  Cir.),  177  Fed.  Rep.  119,  123,  100  C. 

^Ex  parte   Crawford    (C.   C.   A.  C.  A.  539,  24  Am,  B.  R.  184;  Dickas 

Sth  Cir.),  152  Fed.  Rep.  169,  81  C.  v.  Barnes   (C.  C.  A.  6th  Cir.),  140, 

C.  A.  419,  18  Am.  B.  R.  258;   see  Fed.  Rep.  849,  72  C.  C.  A.  261,  IS 

Sec.  807,  ante.  Am.  B.  R,  S66;  In  re  Strobel  (C. 

6  Cook   Inlet-Coal    Fields    Co.    v.  C.  A.  2d  Cir.),  160  Fed.  Rep.  916, 

Caldwell    (C.   C.   A.  4th   Cir.),   147  88  C.  C.  A.  98,  20  Am.  B.  R.  22. 
E'ed.  Rep.  475,  479,  78  C.  C.  A.  17,  Consult    also   the   cases   cited   in 

17  Am.  B.  R.  135.  the  last  of  this  section,  illustrating 

'  First  Nat.  Bank  v.  Chicago  Title  some  of  the  orders  reviewed  on  pe- 

&  Trust  Co.,  198  U.  S.  280,  291,  49  tition  for  revision. 
L.    Ed.    1051,    14   Am.    B.   R.    102; 
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could  only  be  had  in  a  plenary  action.®  The  reason  is  that 
the  object  and  character  of  the  proceeding  in  the  court  of 
bankruptcy  determines  the  question  of  the  method  of  review." 

A  petition  will  not  lie  to  review  a  judgment  appealable 
under-  Section  25a/°  or  controversies  arising  in  bankruptcy 
proceedings/^  or  rulings  made  in  a  jury  trial. ^^ 

The  revisory  jurisdiction  does  not  include  a  review  of  orders 
made  by  a  referee.  ^^  To  review  an  order  of-  a  referee  a  cer- 
tificate must  be  taken  from  the  referee  to  the  district  judge 
and  the  matter  passed  upon  by  him.  This  order  may  then  be 
reviewed  by  a  circuit  court  of  appeals.^* 

The  revisory  power  is  not  to  be  exercised  by  the  appellate 
court  until  after  the  action  of  the  court  of  bankruptcy.  The 
powpr  to  superintend  and  revise  extends  only  to  questions 


*  Louisville  Trust  Co.  v.  Com- 
ingor,,184  U.  S.  18,  46  L.  Ed.  413, 
7  Am.  B.  R.  421 ;  First  Nat.  Bank 
V.  Chicago  Title  &  Trust  Co.,  198 
U.  S.  280,  291,  49  L.  Ed.  1051,  14 
Am.  B.  R.  102;  Schweer  v.  Brown, 
195  U.  S.  171,  49  L.  Ed.  144. 

9  Coder  v.  Arts,  213  U.  S.  223, 
233,  53  L.  Ed.  772,  22  Am.  B.  R.  1. 

In  re  Farrell  (C.  C.  A.  6th  Cir.), 
176  Fed.  Rep.  505,  100  C.  C.  A.  63, 
23  Am.  B.  R.  826,  Judge  Warring- 
ton speaking  for  the  court  said: 
"Thus  the  remedy  for  coming  into 
this  court  upon  complaint  made 
against  allowance  or  refusal  of  a 
summary  order  is,  we  think,  reduc- 
ible to  petition  to  revise  in  matter 
of  law  according  to  subdivision 
'b,'  Sec.  24,  of  the  bankruptcy  act. 
Nothing,  as  it  seems  to  us,  can  be 
regarded  as  a  controversy  "arising 
in  bankruptcy  proceedings' within  the 
purview  of  subdivision  'a,'  Sec.  24, 
where  the  subject-matter  and  object 
of  the  proceedings  are  within  the 
power  to  make  a  summary  order. 
Certainly  this  is  true  where  plenary 
action  is  not  sought.     It  is  hardly 


necessary  to  say  that  complaint  in 
regard  to  a  summary  order  to  turn 
over  assets  is  not  specialh'  made 
appealable  under  subdivision  'a,'  of 
section  25.  In  determining  the 
question  of  remedy,  then,  as  be- 
tween review  or  appeal  under  the 
bankruptcy  act,  we  arc  not  to 
be  governed  by  our  ideas  of 
whether  the  power  invoked  can 
be  rightly  exercised  or  not  in  the 
given  instance,  but  by  the  object 
and   character   of  the   proceeding." 

i»  See  Sec.  811,  post. 

"  See  Sec.  812,  post. 

12  See  Sec.  830  post.  Elliott"  v. 
Toeppner,  187  U.  S.  329,  47  L. 
Ed.  200,  9  Am.  B.  R.  SO;  Grant 
Shoe  Co.  V,  Laird,  203  U.  S. 
502,  51  L.  Ed.  292,  17  Am.  B.  R.  1. 

13 /«  re  Pettingill  &  Co.  (C.  C. 
A.  1st  Cir.),  137  Fed.  Rep.  840,  70 
C.  C.  A.  338,  14  Am.  B.  R.  757. 

1*  As  was  done  in  Mueller  v.  Nu- 
gent, 184  U.  S.  1,  46  L.  Ed.  405, 
7  Am.  B.  R.  224;  Louisville  Trust 
Co.  V.  Comingor,  184  U.  S.  18.  46 
L.  Ed.  413,  7  Am.  B.  R.  421. 
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and  matters  which  have  been  fairly  presented  to  and  passed 
upon  by  the  court  of  bankruptcy.  ^^  The  exercise  of  such 
revisory  power  does  not  operate  to  transfer  the  entire  pro- 
ceedings into  the  circuit  court  of  appeals,  to  be  there  con- 
tinued as  in  a  court  of  the  first  instance.  Its  jurisdiction 
is  appellate  and  not  original.  Where  the  decree  or  order  is 
affirmed,  it  stands  as  a  decree  or  order  of  the  court  of  bank- 
ruptcy, and  is  to  be  carried  into  due  execution  by  that  court. 
In  the  exercise  of  the  revisory  jurisdiction  under  Section 
24b,  the  circuit  court  of  appeals  have  reviewed  an  order  of  a 
court  of  bankruptcy,  giving  or  refusing  priority  of  claims 
irrespective  of  the  value,'^  or  with  reference  to  claims  for 
exemptions,^''  or  refusing  to  stay  proceedings  in  a  state 
court,^*  or  to  vacate  and  set  aside  an  order  setting  aside  a 
discharge  and  to  reinstate  the  discharge,^®  or  refusing  to 
enjoin  the  bankrupt  from  prosecuting  a  second  application  for 
his  discharge,^"  or  refusing  to  reconsider  a  decision  allowing 


15  Godshalk  Co.  v.  Sterling  (C. 
C.  A.  3d  Cir.),  129  Fed.  Rep.  580, 
64  C.  C.  A.  148,  12  Am.  B.  R.  302; 
In  ■  re  Shoe  &  Leather  Reporter 
(C.  C.  A.  1st  Cjr.),  129  Fed.  Rep. 
'S88,  64  C.  C.  A.  1S6,  12  Am.  B.  R. 
248. 

16 /to  ^g  Rouse,  Hazard  &  Co.  (C. 
C.  A.  7th  Cir.),  91  Fed.  Rep.  96, 
33  C.  C.  A.  356,  1  Am.  B.  R.  234. 
See  also  Morgan  v.  First  Nat.  Bank 
(C.  C.  A.  4th  Cir.),  145  Fed.  Rep. 
466,  76  C.  C.  A.  236,  16  Am.  B.  R. 
639. 

"  Bashinski  v.  .Talbott  (C.  C.  A. 
5th  Cir.),  119  Fed.  Rep.  337,  56  C. 
C.  A.  241,  9  Am.  B.  R.  513;  In  re 
Irvin  (C.  C.  A.  8th  Cir.),  120  Fed. 
Rep.  733,  57  C.  C.  A.  147,  9  Am.  B. 
R.  689;  White  v.  Thompson  (C.  C. 
A.  5th  Cir.),  119  Fed.  Rep.  868,  56 
C.  C.  A.  398,  9  Am.  B.  R.  653;  In 
re  Holden  (C.  C.  A.  9th  Cir.),  113 
Fed.  Rep.   141,   51   C.  C.  A.  97,  7 


Am.  B.  R.  615;  Steiner  v.  Marshall 
(C.  C.  A.  4th  Cir.),  140  Fed.  Rep. 
710,  72  C.  C.  A..  103,  15  Am.  B.  R. 
486;  In  re  Youngstrom  (C.  C.  A. 
8th  Cir.),  153  Fed.  Rep.  98,  82  C. 
C.  A.  232,  18  Am.  B.  R.  572. 
18 /m  re  Kanter  &  Cohen   (C.  C. 

A.  2d  Cir.),  121  Fed.  Rep.  984,  58 
C.  C.  A.  260,  9  Am.  B.  R.  372;  In 
re  Seebold  (C.  C.  A.  5th  Cir.),  105 
Fed.  Rep.  910,  45  C.  C.  A.  117,  5 
Am.  B.  R.  358;  White  v.  Thomp- 
son (C.  C.  A.  5th  Cir.),  119  Fed. 
Rep.  868,  56  C.  C.  A.  398,  9  Am.  B. 
R.  653;  In  re  San  Gabriel  Sani- 
torium  Co.  (C.  C.  A.  9th  Cir.),  Ill 
Fed.  Rep.  892,  SO  C.  C.  A.  56,  7  Am. 

B.  R.  206. 

19 /»  re  Hawk  (C.  C.  A.  8th  Cir.), 
114  Fed.  Rep.  916,  52  C.  C.  A.  536, 
8  Am.  B.  R.  71. 

2"  In  re  Feigenbaum  (C.  C*  A. 
2d  Cir.),  121  Fed.  Rep.  69,  57  C.  C. 
A.  409,  9  Am.  B.  R.  595. 
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claims  and  for  the  recovery  of  dividends,^^  or  to  sell  the 
property  of  an  adverse  claimant,^^  or  refu-sing  to  allow  a 
creditoi;'^  to  amend  his  specification  in  opposition  to  a 
bankrupt's  discharge,^^  or  that  a  party  to  a  bankruptcy  pro- 
ceeding is  guilty  of  contempt  in  refusing  to  obey  an  order 
of  the  court,^*  or  directing  the'  trustee  to  return  certain 
property  to  persons  claiming  it,  which  property  was  claimed 
by  the  trustee  to  be  a  part  of  the  ban|crupt's  ■  estate,^^  or 
directing  a  payment  to  the  trustee  in  bankruptcy  of  a 
sum  of  money, ^^  or  allowing  an  amendment  to  an  involuntary 
petition,^^  or  directing  an  officer  of  the  court  to  take  pos- 
session of  the  bankrupt's  property  including  that  which  was 
found  in  the  custody  of  a  third  party  and  was  claimed  ad- 
versely,^* or  determining  whether  a  preference  must  be  sur- 
rendered or  not  before  proving  claim,^^  or  ^  determining 
conflicting  claims  to  property  in  the  possession  of  a  court  of 


'^  In  re  Lewensohn  (C.  C.  A.  2d 
Cir.),  121  Fed.  Rep.  538,  57  C.  C. 
A.  600,  9  Am.  B.  R.  368. 

*^  Beach  v.  Macon  Grocery  Co. 
(C.  .C.  A.  Sth  Cir.),  120  Fed.  Rep. 
736,  52  C.  C.  A.  150,  9  Am.  B.  R. 
762.  See  -also  SturgisS  v.  Corbin 
(C.  C.  A.  4th  Cir.),  141  Fed.  Rep., 
1,  72  C.  C.  A.  179,  15  Am.  B.  R.  543; 
In  re  McMahon  (C.  C.  A.  6th  Cir.), 
147  Fed.  Rep.  685,  77  C.  C.  A.  668, 
17  Am.  B.^R.  530. 

23 /m  re  Carley  (C.  C.  A.  3d  Cir.), 
117  Fed.  Rep.  130,  55  C.  C.  A.  146, 
8  Am.  B.  R.  720;  Kentucky  Nat. 
Bank  V.  Carley  (C.  C.  A.  3d  Cir.), 
121  Fed.  Rep.  822,  58  C.  C.  A.  158, 
10  Am.  B.  R.  375. 

2-*  See  See.  868,  ante.  Carlimg  v. 
Seymour  Lumber  Co.  (C.  C.  A.  Sth 
Cir.),  113  Fed.  Rep.  4«3,  51  C.  C. 
A.  1,  8  Am.  B.  R.  29;  Mueller  v. 
Nugent,  184  U.  S.  1,  46  L.  Ed.  405, 
7  Am.  B.  R.  224;  Louisville  Trust 


Co.  V.  Comingor,  184  U.  S.  18,  46 
L.  Ed.  413,  7  Am.  B.  R.  421. 

^^  In  re  Garcewich  (C.  C.  A.  2d 
Cir.),  115  Fed.  Rep.  87,  S3  C.  C.  A. 
510,  8  Am.  B.  R.  149. 

26  Hutchinson  v.  LeRoy  (C.  C.  A. 
1st  Cir.),  113  Fed.  Rep.  202,  51  C. 
C.  A.  159,  8  Am.  B.  R.  20. 

27 /»  re  Sears  (C.  C.  A.  2d  Cir.), 
117  Fed.  Rep.  294,  54  C.  C.  A.  532, 
8  Am.  B.  R.  713;  In  re  qarley  (C. 
C.  A.  3d  Cir.),  117  Fed.  Rep.  130, 
55  C.  C.  A.  146,  8  Am.  B.  R.  720; 
Goodman  v.  Curtis  (C.  C.  A.  Sth 
Cir.),  174  Fed.  Rep.  644,  99  C.  C.  A. 
398,  23  Am.  B.  R.  504. 

^In  re  Young  (C.  C.  A.  Sth 
Cir.),  Ill  Fed.  Rep.  158,  49  C.  C.  A. 
283,  7  Am.  B.  R.  14. 

2»/m  re  Dickson  (C.  C.  A.  1st 
Cir.),  Ill  Fed.  Rep.  726,  49  C.  C. 
A.  574,  7  Am.  B.  R.  186;  In  re 
Abraham  Steers  Lumber  Co.  (C.  C. 
A.  2d  Cir.),  112  Fed.  Rep.  406,  50 
C.  C.  A.  310,  7  Am.  B,  R.  332. 
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bankruptcy,^*  or  ascertaining  and  liquidating  liens,*^  or  to 
enjoin  execution  in  a  state  court  against  a  tFustee,^^  or  to  set 
aside  an  order  of  dismissal  and  to  reinstate  an  involuntary 
petition,^^  or  sustaining  demurrer  to  petition  filed  for  the  pur- 
pose of  vacating  an  adjudication  in  bankruptcy,^*  or  to  jjell 
property  of  the  bankrupt  free  from  liens,^^  or  confirming  a 
sale  of  the  bankrupt's  property,^^*  or  requiring  the  bankrupt 
or  other  person  to  surrender  to  the  trustee  property  alleged 
to  be  in  his  possession  belonging  to  the  estate  in  bankruptcy, ®® 
or  as  to  the  vacating  of  an  adjudication  upon  a  judgment 
lien  under  Section  67/,^'^  or  requiring  the  surrender  of 
property  by  an  assignee  for  the  benefit  of  creditors,^®  or 
requiring  a  bankrupt  to  endorse  a  liquor  license  for  sale,*^ 
or  to  remove  a  trustee,*"  or  with  reference  to  the  extradition 


?"  In  re  Lemmon  &  Gale  Co.  (C. 
C.  A.  6th  Cir.),  112  Fed.  Rep.  296, 
50  C.  C.  A.  247,  7  Am.  B.  R.  291 ; 
Morgan  v.  First  Nat.  Bank  (C.  C. 
A.  4th  Cir.),  145  Fed.  Rep.  466,  76 
C.  C.  A.  236,  16  Am.  B.  R.  639. 

31 /«  re  Shirle3'  (C.  C.  A.  6th 
Cir.),  lUFed.  Rep.  301,  SO  C.  C.  A. 
252,  7  Am.  B.  R.  299;  In  re  Pekin 
Plow  Co.  (C.  C.  A.  8th  Cir.),  112 
Fed.  Rep.  308,  50  C.  C.  A.  257,  7 
Am.  B.  R.  369;  In  re  Beaver  Coal 
Co.  (C.  C.  A.  9th  Cir.),  113  Fed. 
Rep.  889.  5:1  C.  C.  A.  519,  7  Am.  B. 
R.  542. 

'32 /«  re  Neely  (C.  C.  A.  2d  Cir.), 
113  Fed.  Rep.  210,  51  C.  C.  A.  167, 
7  Am.  B.  R.  312. 

33  /,j  Yg  Jemison  Mercantile  Co. 
(C.  C.  A.  Sth  Cir.),  112  Fed.  Rep. 
966,  50  C.  C.  A.  641,  7  Am.  B.  R. 
588.. 

s*/m  re  Ives  (C.  C.  A.  6th  Cir.), 
113  Fed.  Rep.  911,  51  C.  C.  A.  541, 
7  Am.  B.  R.  692. 

35/^  re  Union  Trust  Co.  (C.  C. 
A.  1st  Cir.),  122  Fed.  Rep.  937,  59 


C.  C.  A.  461,  9  Am.  B.  R.  767;  In 
re  Utt  (C.  C.  A.  7th  Cir.),  105  Fed. , 
Rep.  754,  45  C.  C.  A.  32,  5  Am.  B. 
R.  383. 

35*  Schuler   v.   Hassinger    (C.    C. 

A.  5th  Or.),  177  Fed.  Rep.  li9,  100 
C.  C.  A.  539,  g4  Am.  B.  R.  184. 

30  Mueller  v.  Nugent.  184  U.  S.  1, 
46  L.  Ed.  405,  7  Am.  B.  R.  224; 
Louisville  Trust  Co.  v.  Comingor, 
184  U.  S.  18,  46  L.  Ed.  413,  7. Am. 

B.  R.  421;  In  re  Purvine,  96  Fed. 
Rep.  192,  2  Am.  B.  R.  787. 

3^/m  re  Richards,  96  Fed.  Rep. 
935,  3  Am.  B.  R.  145;  In  re,  Beaver 
Coal  Co.,  113  Fed.  Rep.  889,  51  C. 

C.  A.  519,  7  Am.  B.  R.  542. 

38 /»  re  Gutwillig,  92  Fed.  Rep. 
337,  1  Am.  B.  R.  388;  Davis  v. 
Bohle,  92  Fed.  Rep.  325,  1  Am.  B. 
R.  412;  In  re  Abraham,  93  Fed. 
Rep:  767,-2  Am.  B.  R.  266. 

3B  In  re  Fisher,  103  Fed.  Rep.  860, 
4  Am.  B.  R.  646.^ 

i°In  re  Perkins,  No.  10982  Fed. 
Cas.,  5  Biss.  254. 
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of  bankrupt,*^  or  appointing  trustee  when  creditors  fail  to 
elect  one,*^  or  an  order  removing  a  proceeding  in  involuntary 
bankruptcy  to  another  district.** 

§  811.    Questions  of  law  only  reviewable  on  petition. 

A  petition  for  revision  does  not  operate  to  transfer  the 
entire  proceedings  into  the  circuit  of  appeals.  It  brings  up 
the  ruling  of  the  judge  directing  the  order  on  the  record 
before  him  and  that  only. 

The  appellate  court  is  limited  by  the  terms  of  the  act  to 
the  determination  of  questions  of  law  arising  in  the  proceed- 
ings.^ It  can  not  revise  matters  of  fact  or  mixed  matters 
of  fact  and  law.^  The  finding  of  facts  by  the  judge  or 
,  referee  is  binding  on  the  appellate  court.^ 


*^  In  re  Hassenbusch  (C.  C.  A. 
6th  Cir.),  108  Fed.  Rep.  35,  47  C. 
-  C.  A.  177. 

«/«  re  McGiU  (C.  C.  A.  6th 
Cir.),  106  Fed.  Rep.  57,  45  C.  C.  A. 
218,  5  Am.  B.  R.  155. 

*3  Kyle  Lumber  Co.  v.  Bush  (C. 
C.  A.  Sth  pir.),  133  Fed.  Rep.  688, 
66  C.  t.  A.  592,  13  Am.  B.  R.  535. 

1  Mueller  v.  Nugent,  184  U.  S.  1, 
46  L.  Ed.  405,  7  Am.  B.  R.  224; 
Cunningham  v.  German  Ins.  Bank 
(C.  C.  A.  6th  Cir.),  103  Fed.  Rep. 
932,  43  C.  C.  A.  377,  4  Am.  B.  R. 
192;  In  re  Taft  (C.  C.  A.  6th  Cir.), 
133  Fed.  Rep.  511,  66  C.  C.  A.  385, 
13  Am.  B.  R.  417;  Kenova  Loan  & 
T.  Co.  y.  Graham  (C.  C.  A.  4th 
Cir.),  135  Fed.  Rep.  717,  68  C.  C. 
A.  355,  14  Am.  B.  R.  313;  In  re 
Stewart  (C.  C.  A.  6th  Cir.),  179 
Fed.  Rep.  222,  102  C.  C.  A.  34S,  24 
Am.  B.  R.  691. 

In  First  Nat.  Bank  of  Chicago  v. 
Chicago  Title  &  T.  Co.,  198  U.  S. 
280.  291,  49  L.  Ed.  1051,  14  Am.  B. 
R.    102,    the    supreme    court    said: 


"But  this  was  an  appeal  and  not  a 
petition  for  revision,  and  hence  it 
was  that  the  circuit  court  of  ap- 
peals reviewed  the  questions  of  fact 
and  declined  to  accept  the  findings 
of  the  referee  and  the  district  court. 
In  the  exercise  of  supervisory 
power,  it  would  have  been  confined 
to  matter  of  law." 

2/m  re  Purvine  (C.  C.  A.  5th  Cir.), 
96  Fed.  Rep.  192,  37  C.  C.  A.  446, 
2  Am;  B.  R.  787;  In  re  Union  Trust 
Co.  (C.  C.  A.  1st  Cir.),  122  Fed. 
Rep.  937,  59  C.  C.  A.  461,  9  Am. 

B.  R.  767;  In  re  Whitener  (C.  C.  A. 
Sth  Cir.),  105  Fed.  Rep.  180,  44  C. 

C.  A.  434,  5  Am.  B.  R.  198;  In  re 
Leech  (C.  C.  A.  6th  Cir.),  171  Fed. 
Rep.  622,  96  C.  C.  A.  424,  22  Am. 

B.  R.  599;  In  re  Irwin  (C.  C.  A. 
3d  Cir.),  174  Fed  Rep.  642,  98  C. 

C.  A.  396,  23  Am.  B.  R.  487;  Duryea 
Power  Co.  v.  Stembergh,  218  U. 
S.  299;  In  re  Frank  (C.  C.  A.  Sth 
Cir.),  182  Fed.  Rep.  794,  105  C.  C. 
A.  226,  25  Am.  B.  R.  486. 
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In  this  respect  the  present  statute  differs  from  the  act  of 
1867.  Although  the  former  act  provided  for  revising  matters 
of  fact  as  well  as  points  of  law,  it  is  noticeable  that  under 
the  act  the  questions,  presented  were  'generally  mere  points 
of  law.*  There  were  a  few  cases  in  which  evidence  was 
admitted  in  the  circuit  courts.*  It  is  clear  that  such  pro- 
ceedings can  not  be  had  under  the  present  act. 

If  no  question  of  law  is  presented  by  the  petition  it  should 
be  dismissed.® 

The  appellate  court  may  look  to  the  finding  of  facts  to 
see  if  there  are  any  facts  to  support  the  order.  If  the 
record  does  not  contain  the  evidence  it  will  be  presumed 
that  the  facts  disclosed  were  sufficient  to  sustain  the  finding 
and  order.® 

§  812.    Review  of  discretionary  orders. 

There  are  two  kinds  of  judicial  discretion.  Firstj  a  legal 
discretion,  which  must  be  exerted  in  view  of  the  facts  suffi- 
ciently proved  and  is  controlled  by  fpced  rules  of  law.  And, 
second,  a  personal  discretion,  which  is  the  individual  judg- 
ment of  the  court  and  is  not  governed  by  any  fixed  principles 
or  rules.  ^ 

3R.  S.  Sec.  4986.  ^  In  re  Baum  (C.  C.  A.  8th  Cir.), 

*  Langley  v.  Perry,  No.  8567  Fed.  169  Fed.  Rep.  410,  94  C.  C.  A.  632, 

Cas.,   2   N.    B.    R.    596;    Farrin   v.  22  Am.  B.  R.  295;  In  re  Leech  (C. 

Crawford,    No.    4686   Fed.    Cas.,   2  C.  A.  6th  Cir.),  171  Fed.  Rep.  622, 

N.  B.  R.  602;  In-  re  Alexander,  No.  96  C.  C.  A-  424,  22  Am.  B.  R.  S99; 

160  Fed.  Cas.,  Chase,  295.     But  see  In  re  Roadarmour    (C.   C.   A.^  6th 

In  re  Great  Western  Tel.  Co.,  No.  Cir.).  177  Fed.  Rep.  379,  100  C.  C. 

5739  Fed.   Cas.,   5  Biss.   359;   First  A.  611,  24  Am.  B.  R.  49;  Hegner  v. 

Nat.   Bank  of  Troy  v.   Cooper,  20  American  Trust  &  Sav.  Bank.   (C. 

Wall.  171,  22  L.  Ed.  273.  C.  A.  7th  Cir.),  187  Fed.  Rep.  599. 

5  Ellis   V.   Krulewitch    (C.   C.   A.  109  C.  C.  A.  — ,  26  Am.  B.  R.  571.  ' 

8th  Cir.),  141  Fed.  Rep.  954,  73  C.  ^For  a  general  discussion  of  the 

C.  A.  270,  15  Am.  B.  R.  615 ;  In  re  power  of  an  appellate  court  to  re- 

Taft  (C.  C.  A.  6th  Cir.),  133  Fed.  view   judicial   discretion   generally; 

Rep.  511,  66  C.  C.  A.  385,  13  Am.  see  Sees.  49,  50  and  51  of  Loveland 

B.  R.  417;  In  re  Pettingill  &  Co.  on    Appellate    Jurisdiction    of    the 

(C.  C.  A.  1st  Cir.),  137  Fed.  Rep.  Federal  Courts. 
840,  70  C.  C.  A.  338, 14  Am.  B.  R.  757. 
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Ruling-s  of  the  court  involving  the  exercise  of  legal  dis- 
cretion involve  questions  of  law,  which  rrlay  be  revised  on 
petitio'n.  Thus  the  granting  or  refusing  to  grant  an  appli- 
cation for  a  receiver,^  or  an  order  setting  aside  or  refusing 
to  set  aside  an  adjudication,*  or  an  order  granting  or 
refusing  leave  to  amend  a  petition;  or  schedules,  or  specifica- 
tions in  opposition  to  a  discharge  in  bankruptcy,*  may 
present  questions  of  law,  which  may  be  revised  on  petition 
by  a  circuit  cou,rt  of  appeals. 

The  decision  or  orijer  will  not  be  disturbed  by  an  appellate 
court  unless  there  has  been  a  plain  disregard  of  some  settled 
rule  of  law  or  equity,  which  should  govern  the  discretion  of 
the  court  of  bankruptcy.^  But  if  that  court  has  manifestly 
fallen  into  some  mistake  of  law,  material  to  its  decision,  its 
action  may  be  reversed  or  modified  by  the  appellate  court.® 


-  As  was  done  in  In  re  Oakland 
Lumber  Co.  (C.  C.  A.  2d  Cir.),  174 
Fed. 'Rep.  634,  98  C.  C.  A.  388,  23 
Am.  B.  R.  181;  Faulk  &  Co.  v. 
Steiner,  Lobman  &  Frank  (C.  C. 
A.  Sth  Cir.),  165  Fed.  Rep.  861, 
91  C.  C.  A.  547,  21  Am.  B.  R.  623; 
Beach  v.  Macon  Grocery  Co.  (C. 
C.  A.  5th  Cir,),  116  Fed.  Rep.  143, 
S3  C.  C.  A.  463,  8  Am.  B.  R.  751. 

*  Brady  v.  Bernard  &  Kittinger 
(C.  C.  A.  6th  Cir.).  170  Fed.  Rep. 
576,  95  C.  C.  A.  656,  22  Am.  B.  R. 
342;  In  re  Ives  (C.  C.  A.  6th  Cir.), 
113  Fed.  Rep.  911,  51  C.  C.  A.  541, 

7  Am.  B.  R.  692.  ' 

*In  re  Carley  (C.  C.  A.  3d  Cir.), 
117  Fed.  Rep.  130,  55  C  C.  A.  146, 

8  Am.  B.  R.  720;  Conway  v.  Ger- 
man (C.  C.  A.  4th  Cir.).  166  Fed. 
Rep.  67,  91  C.  C.  A.  653,  21  Am.  B. 
R.  527;  Pittsburgh  Laundry  Co.  v. 
Imperial  Laundry  Co.  (C.  C.  A.  3d 
Cir.),  154  Fed.  Rep.  662,  83  C.  C.  A. 
486,  18  Am.  B.  R.  756.  Goodman 
V.  Curtis   (C.  C.  A.  Sth  Cir.),  174 


Fed.  Rep.  644,  99  C.  C.  A.  398,  23 
Am.  B.  R.  S04. 

^  In  re  Purvine  (C.  C.  A,  Sth 
Cir.),  %  Fed.  Rep.  192,  37  C.  C.  A. 
447,  2  Am.  B.  R.  787;  In  re  Lesser 
(C.  C.  A.  2d  Cir.),  99  Fed.  Rep. 
913,  40  C.  C.  A.  177,  3  Am.  B.  R 
378;  In  re  Fischer  (C.  C.  A.  2d 
Cir),  175  Fed.  Rep.  531,  99  C.  C. 
A.  153 ;  In  re  Levi  v.  Klauber,  (C. 
C.  A.  2d  Cir.),  142  Fed.  Rep.  962, 
74  C.  C.  A.  132,  15  Am.  B.  R.  194. 

^As  was  done  in  Goodmian  v. 
Curtis  (C.  C.  A.  Sth  Cir.),  174  Fed. 
Rep.  644,  98  C.  C.  A.  398,  23  Am.  B. 
R.  504;  In  re  Carley  (C.  C.  A.  3d 
Cir.),  117  Fed.  Rep.  130,  55  C.  C. 
A.  146,  8  Am.  B.  R.  720;  Conway  v. 
German  (C.  C.  A.  4th  Cir.),  166 
Fed.  Rep.  67,  91  C.  C.  A.  653,  21 
Am.  B.  R.  527;  In  re  Oakland  Lum- 
ber Co.  (C.  C.  A.  2d  Cir.);  174 
Fed.  Rep.  634,  98  C.  C.  A.  388,  23 
Am.  B.  R.  181 ;  In  re  Rosser  (C.  C. 
A.  Sth  Cir.),  101  Fed.  Rep.  562,  41 
C.  C.  A.  497,  4  Am.  5.  R.  153. 
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It  may  be  said  generally  that  the  exercise  of  the  personal 
discretion  of  a  court  does  not  present  a  question  of  law,  and, 
therefore,  can  not  be  revised  by  an  appellate  court  in  the 
absence  of  gross  abuse  of  such ,  discretion.'^ 

Matters  of  practice  in  the  court  of  bankruptcy,  not  regu- 
lated by  statute  or  the  general  orders,  are  generally  within 
the  discretion  of  the  court  and  its  action  in  such  matters  is 
not  reviewable  on  petition.® 

In  the  absence  of  gross  abuse  of  discretion  the  appellate . 
court  will  not  revise  the  action  of  the  court  of  bankruptcy 
disposing  of  a  motion  to  postpone  or  continue  a  hearing,  or 
to  reopen  a  default  or  reinstate  a  petition  which  has  been 
legally  dismissed,  or  an  order  to  determine  the  order  of 
introducing  evidence,  the  times  when  it  is  to  be  introduced, 
or  a  refusal  to  suppress  depositions  taken  out  of  time,  or 
the  granting  or  withholding  process,®  or  an  order  settling 
the  form  of  the  order  to  be  entered,^"  or  requiring  a  specifi- 
cation to  a  bankrupt's  discharge  to  be  verified,^^  or  to  dismiss 
a  petition  for  want  of  prosecution,^^  or  the  amount  of  an 
attorney's  fee,^^  or  a  refusal  to  sanction  ah  arrangement  be- 
tween the  bankrupt  and  certain  of  his  creditors  and  persons 
who  had  received  preferential  transfers.^* 

'  Mulford  V.  Fourth  St.  Nat.  Bank  Cir.),  17S  Fed.  Rep.  531,  99  C.  C.  A. 

(C.  C.  A.  3d  Cir.),  157  Fed.  Rep.  153,  23  Am.  B.  R.  427, 

897,  85  C.  C.  A.  225,  19  Am.  B.  R.  "/»   re    Brown    (C.    C.    A.    5th 

742;  In  re  Thaw  (C.  C.  A.  3d  Cir.),  Cir.),  112  Fed.  Rep.  49,  50  C.  C.  A. 

166  Fed.  Rep.  71,  91  C.  C.  A.  657,  118,  7  Am.  B.  R.  252. 

21  Am.  B.  R.  261;  In  re  Brown  (C.  "/«  re  Levi  &  Klauber  (C-  C.  A. 

C.  A.  5th  Cir.),  112  Fed.  Rep.  49,  50  2d  Cir.),  142  Fed.  Rep.  962,  74  C.  C. 

C.  C.  A.  118,  7  Am.  B.  R.  252.  A.  132,  15  Am.  B.  R.  294. 

s/»i  re  Brown  (C.  C.  A.  Sth  Cir.),  "/»    re    Fischer    (C.    C.    A.   2d 

112  Fed.  Rep.  49,  50  C.  C.  A.  118,  Cir.),  175  Fed.  Rep.  531,  99  C.  C.  A. 

7  Am.  B.  R.  252;  In  re  Levi  &  Klau-  153,  23  Am.  B.  R.  427;  In  re  Irwin 

her  (C.  C.  A.  2d  Cir.),  142  Fed.  Rep.  (C.  C.  A.  3d  Cir.),  174  Fed.  Rep. 

962,  74  C.  C.  A.  132,  15  Am.  B.  R.  642,  98  C.  C.  A.  396,  23  Am.  B.  R. 

294.  487. 

8  In  re  Thaw  (C.  C.  A.  3d  Cir.),  "  Mulford  v.  Fourth  St.  Nat.  Bank 

166  Fed.  Rep.  71,  91  C.  C.  A.  657,  (C.  C.  A.  3d  Cir.),  157  Fed.  Rep. 

21  Am.  B.  R.  261.  897,  SS  C.  C.  A.  225,  19  Am.  B.  R. 

i»/»    re    Fischer    (C.    C.    A.    2d  742. 
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§813.    Revisory  jurisdiction  does  not  extend  to  appealable 
orders. 

The  revisory  jurisdiction  is  confined  to  proceedings  in 
bankruptcy  proper,  and  does  not  extend  to  orders  in  cases 
which  may  be  reviewed  on  appeal  under  section  25a} 

The  circuit  courts  of  appeals  do  not  appear  to  have  so 
restricted  this  revisory  jurisdiction  in  the  early  cases.  They 
entertained  petitions  for  revision  in  many  cases  to  review 
judgments  in  bankruptcy  proceedings  proper  from  which 
an  appeal  lay,  as  well  as  interlocutory  orders  and  final 
decrees  on  intervening  petitions  in  equity.*  The  objection 
that  these  courts  had  no  revisory  jurisdiction  in  such  cases 
does  not  appear  to  have  been  brought  to  the  attention  of 
the  court. 


^In  re  Mueller  (C.  C.  A.  6th 
Cir.),  135  Fed.  Rep.  711,  68  C.  C. 
A.  349,  14  Am.  B.  R.  256;  In.  re 
Friend  (C.  C.  A.  7th  Cir.),  134  Fed. 
Rep.  778,  67  C.  C.  A.  500,  13  Am.  B. 
R.  595.  But  see  In  re  Holmes  (C. 
C.  A.  8th  Cir.),  142  Fed.  Rep.  391, 
73  C.  C.  A.  491,  IS  Am.  B.  R.  689. 

^In're  Holmes  (C.  C.  A.  8th 
Cir.),  142  Fed.  Rep.  391,  73  C.  C. 
A.  491,  15  Am.  B.  R.  689,  the  court 
cites  an  instance  of  the  exercise  of 
its  revisory  jurisdiction  to  review 
a  judgment  refusing  to  adjudge  the 
defendant  a  bankrupt,  which  ,was 
clearly  appealable  under  Section  2So, 
in  the  following  language :  "In 
the  year  1903,  an  original  petition 
to  revise  in  the  matter  of  law  pro- 
ceedings of  the  district  court  of 
Kingfisher  county,  Okl.,  which  cul- 
minated on  April  6,  1903,  in  an 
order  which  dismissed  an  involun- 
tary petition  in  bankruptcy  was  pre- 
sented to  this  court.  The  order  of 
the  district  court  was-  a  'judgment 
refusing  to  adjudge  the  defendant 
a  bankrupt,'  it  was  appealable  under 
Bankr.  Act  July  1,  1898,  c.  541,  Sec. 


25o,  30  Stat.  553,  and  an  appeal  from 
it  would  have  brought  up  for  re- 
view all  the  preceding  rulings  in 
the  case.  This  court  certified  these 
facts  to  the  supreme  court,  and  in- 
quired whether  it  had  jurisdiction 
to  superintend  and  revise,  in  matter 
of  law,  these  proceedings  iii  the 
district  court  of  Kingfisher  county, 
and  the  supreme  court  answered  in 
the  affirmative.  The  fact  that  the 
only  real  object  of  the  petition  in 
that  case  was  to  reverse  the  judg- 
ment refusing  to  adjudge  the  de- 
fendant a  bankrupt  was  disclosed  by 
the  certificate  to  the  supreme  court 
and  appears  in  the  report  of  the 
case.  Plymouth  Cordage  Co.  v. 
Smith,  194  U.  S.  311,  48  L.  Ed. 
992.  After  the  rendition  of  this  de- 
cision this  court  proceeded  upon  the 
original  petition  for  revision  to  re- 
view and  reverse  the  judgment  of 
the  district  court  of  Kingfisher 
county  and  to  direct  it  to  take  far- 
ther proceedings  in  the  case.  In  re 
Plymouth  Cordage  Co.,  135  Fed. 
Rep.  1000,  13  Am.  B.  R.  665." 
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Questions  of  law  arising  in  the  process  of  a  jury  trial"  in 
bankruptcy  can  not  be  reviewed  under  this  provision,  but 
only  on  writ  of  error.^ 

§  814.    Revisory  jurisdiction  does  not  extend  to  interlocutory 
orders  in  suits  at  law  and  equity. 

Section  24-b  provides  for  revision  in  matters  of  law  "the 
proceedings  in  the  several  inferior  courts  of  bankruptcy." 

The  word  "proceedings"  relates  only  to  proceedings  in 
bankruptcy  proper.  The  revisory  jurisdiction  does  not  extend 
to  any  order  either  interlocutory  or  final  in  a  controversy 
arising  in  bankruptcy.^  The  statute  does  not  contemplate 
that  the  doors  of  the  appellate  courts  shall  be  open  to  a  sep- 
arate review  of  each  ruling  made  during  a  trial,  or  of  inter- 
locutory orders  generally,  in  suits  at  law  or  in  equity  arising 
out  of  the  settlement  of  bankrupt  estates. 

§  815.    Application  for  revision — ^time  limit,  etc. 

The  revisory  power  of  the  circuit  courts  of  appeals  is  exer- 
cised on'  due  notice  and  petition  by  a  party  aggrieved.^ 

The  exercise  of  this  general  jurisdiction  is  not  placed  by 
the  act  under  specified  regulations  and  restrictions,  like  the 

In  re  Gailey  (C.  C.  A.  7th  Cir!),  A.  7th  Cir.),  116  Fed.  Rep.  270,  53 

127  Fed.  Rep.  538,  62  C.  C.  A.  336,  C.  C.  A.  631,  8  Am.  B.  R.  518;  In  re 

11  Am.  B.  R.  539,  the  circuit  court  Jacobs  (C.  C.  A.  8th  Cir.),  99  Fed. 

of  appeals  reviewed  an  order  deny-  Rep.  539,  39  C.  C.  A.  647,  3  Am.  B. 

ing    a    discharge    on    petition    to  R.  671;  Doroshow  v.  Ott  (C.  C.  A. 

review.  3d  Cir.),  134  Fed.  Rep.  740,  67  C. 

2  See  writ  of  error  to   review  a  C.  A.  644,  14  Am.  B.  R.  34. 

jury  trial,  Sec.  830,.  post.    Elliott  v.  But  see  In  re  Lee  (C.  C.  A.  8th 

Toeppner,  187  U.  S.  329,  47  L.  Ed.  Cir.),  182  Fed.  Rep.  579,  105  C.  C. 

200,  9  Am.  B.  R.  50;   Grant   Shoe  A.  117,  25  Am.  B.  R.  436,  where  it 

Co.  V.  Laird,  203  U.  S.  502,  51  L.  is  held  that  a  judgment  appealable 

Ed.  292,  17  Am.  B.  R.  1.  under  Sec.  24o  of  the  act  May  also 

1  Morehouse  v.   Pacific  Hdwe.  &  be  reviewed  on  petition  for  revision 

Steel  Co.   (C.  C.  A.  9th  Cir.),  177  at  the  option  of  the  defeated  party. 

Fed.  Rep.  337,  100  C.  C.  A.  647,  24  i  B.  A.  1898,  Sec.  24&. 
Am.  B.  R.  178;  In  re  Rusch  (C.  C. 
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proceeding  by  appeal  or  writ  or  error.^  Congress  has  left 
these  regulations  to  the  discretion  of  the  circuit  courts  of 
appeals,  and  to  the  rules  to  be  prescribed'  by  the  supreme 
court.  As  yet  the  supreme  court  has  prescribed  no  rules 
concerning  it.  Until  it  does,  the  circuit  court  of  appeals 
may  prescribe  rules  and  regulations,  so  far  as  they  do  not 
conflict  with  the  statute.^ 

The  act  prescribes  no  time  within  which  the  application 
for  a  review  must  be  presented.  An  appeal  is  required  to  be 
taken  within  ten  days.*  Not  so  with  a  petition  for  a  review. 
Undoubtedly  the  application  should  be  made  within  a  rea- 
sonable time,  in  order  that  the  proceedings  to  settle  the 
bankrupt's  estate  may  not  be  delayed,  but  neither  the  act 
nor  any  rule  of  the  supreme  court  detemiines  what  that 
time  is.  It  must,  therefore,  be  left  to  depend  upon  the  cir- 
cumstances of  each  case.  It  has  generally  been  fixed,  by 
analogy  to  the  period  designated  within  which  appeals  must 
be  taken,  to  six  months.^  If  a  time  limit  is  fixed  by  rule 
*  t    of  the  circuit  court  of  appeals  it  must  be  observed.® 

2  Mr.  Justice  Chase,  in  construing  A.  491,  IS  Am.  B.  R.  689;  In  re 
the  act  of  1867,  In  re  Alexander,  Groetzinger  &  Sons  (C.  C.  A.  3d 
No.  160  Fed.  Cas.,  Chase,  295.  Cir.),  127  Fed.  Rep.   124,  62  C.  C 

3  See  Rule  36  (C.  C.  A.  1st  Cir.),  A.  124,  11  Am.  B.  R.  467;  In  re 
and  Rules  36  to  44  (C.  d  A.  8th  Mueller  (C.  C.  A.  6th  Cir.),  135 
Cir.),  ISO  Fed.  Rep.;  In  re  Leech  Fed.  Rep.  711,  68  C.  C.  A.  349,  14 
(C.  C.  A.  6th  Cir.),  171  Fed.  Rep.  Am.  B.  R.  2S6. 

622,  96  C.  c!  A.  424,  22  Am.  B.  R.  In  Blanchard  v.  Ammons   (C.  C. 

S99.     «,  A.  9th  Cir.),  183  Fed.  Rep.  556,  106 

*  B.  A.  1898,  Sec.  2So.  C  C.  A.  102,  25  Am.  B.  R.  590,  a 

^  In  re  Thomlinson  (C.  C.  A.  8th  delay  of  more  than  two  years  was 

Cir.),   154  Fed.  Rep.  834,  83  C.  C.'  held  fatal. 

A.   550,   18  Am.   B.  R.  691;  In  re  « i„  the  second  circuit  the  time  is 

Yaiingstrom    (C.    C.   A.   8th   Cir.),  regulated  by   rule   38  which   limits 

153  Fed.  Rep.  98,  82  C.  C.  A.  232,  the  time  to  ten  days.    In  re  Strobel 

18  Am.  B.  R.  572;  In're  Worcester  (C.  C.  A.  2d  Cir.),  160  Fed.  Rep. 

County  (C.  C.  A.  1st  Cir.),  102  Fed.  916,  88  C.  C.  A.  98,  20  Am.  B.  R. 

Rep.  808,  42  C.  C.  A.  637,  4  Am.  B.  22;  In  re  Brown  (C.  C.  A.  2d  Cir.), 

R.  496;  In  re  Holmes  (C.  C.  A.  8th  174  Fed.  Rep.  339,  98  C.  C.  A.  211, 

Cir.),  142  Fed.  Rep.  391,  73  C.  C.  23  Am.  B.  R.  93. 
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The  application  for  a  review  and  revision  of  the  action  of  a 
court  of  bankruptcy  can  be  made  only  by  a  person  aggrieved 
by  such  action.'' 

The  second  petition  to  review  the  same  matter  as  a  pre- 
vious petition  will  not  be  permitted.® 

§  816.    The  petition  for  revision. 

The  application  for  the  exercise  of  revisory  power  is  made 
by  petition.-^ 

The  petition  should  be  filed  in  the  circuit  court  of  appeals 
for  the  circuit  in  which  the  court  of  bankruptcy,  whose  action 
is  to  be  reviewed,  is  held.^  It  is  not  necessary  that  a  petition 
to  revise  be  allowed  by  a  judge  of  the  appellate  court  or  the 
court  below,  or  that  an  appeal  bond  be  given,  or  that  a  cita- 
tion issue  or  a  transcript  of  record  in  the  court  below  filed.^ 
The  filing  of  a  petition  for  revision  is  the  beginning  of  an 
original  proceeding  in  the  circut  court  of  appeals,  invoking 
the  exercise  of  its  appellate  jurisdiction. 

The  petition  should  be  entitled  in  the  appellate  court  with 
the  style  of  the  case,  and  should  state  the  proceedings  in  court 

'B.  A.  1898,  Sec.  246;  Ala.  &  C.  of  the  bankrupt,  and  so  scheduled 

R.  Co.  V.  Jones,  No.  127  Fed.  Cas.,  by  him  in  his  bankruptcy  petition. 

7  N.  B.  R.  145;  In  re  Baker    (C.  Whether  he  may  or  may  not  here- 

C.  A.  1st  Cir.),  104  Fed.  Rep.  287,  after  be  allowed  to  prove  his  claim, 

43  C.  C.  A.  536,  4  Am.  B.  R.  778.  he   has    an    interest    as    a    general 

In   Clark  v.   Pidcock    (C.    C.   A.  creditor  in  the  estate  of  the  bank- 

3d  Cir.),   129  Fed  Rep.  745,  64  C.  rupt." 

C.  A..  273,  12  Am.  B.  R.  309,  the  » Beach    v.    Macon    Grocery    Co. 

coflrt    said:      "We    are     disposed,  (C.  C.  A.  5th  Cir.),  120  Fed.  Rep. 

however,   to   give   liberal   construe-  736,  52  C.  C.  A.  150,  9  Am.  B.  R. 

tion    to    the    language    used    here,  762. 

and  a  doubt  in  regard  to  the  same  ^  B.   A.   1898,   Sec.  246. 

should  be  resolved  in  favor  of  the  ^  In  re  Williams,   105   Fed.   Rep. 

petitioner.     The  petitioner  who  in-  906,  5  Am.  B.  R.  198,  note, 

vokes    our   jurisdiction    under    this  '  Meyer  Drug  Co.  v.  Pipkin  Drug 

section,    was    a   judgment    creditor  Co.    (C.   C.  A.  Sth  Cir.),  136  Fed. 
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of  bankruptcy  sufficient  to  show  the  jurisdiction  of  that  court, 
and  clearly  and  specifically  point  out  the  question  of  law  de- 
cided by  the  district  court  and  the  particular  error  or  errors 
of  law  complained  of,  charging  that  the  petitioner  is  ag- 
grieved thereby,  and  praying  the  circuit  court  of  appeals  to 
review  and  revise  the  decision  of  the  court  below.* 

It  is  not  necessary  to  allege  any  value  in  relation  to  the 
question  or  matters  concerning  which  a  review  is  sought.^ 

The  petition  should  be  signed  and  verified  by  the  petitioner, 
or  his  agent  and  attorney,  if  he  has  knowledge  of  the  facts 
sufficient  to  make  the  affidavit. 

All  persons  interested  in  the  controversy  should  be  made 
parties  to  the  petition  and  have  notice  of.  the  filing  of  it. 
Where  the  trustee  represents  the  creditors  in  the  bankruptcy 
court  he  only  need  be  made  party  respondent  in  the  circuit 
court  of  appeals.® 

Petitions  foi-  review  may  be  amended  in  the  discretion  of 
the  court.'' 

§  817.    The  record  on  petition  for  revision. 

The  petitioner  must  file  a  certified  transcript  of  the  record 
and  proceedings  in  the  bankruptcy  court  of  the  matter  to 
be  reviewed  in  the  office  of  the  clerk  of  the  circuit  court  of 

Rep.  396,  69  C.  C.  A.  240,  14  Am.  For  forms  of  petitions  for  review 

B.  R.  477.  see  Forms,   Nos.   178  et  seq.,  post. 

*/n  re  Richards    (C.   C.   A.   7th  ^  In  re  Rouse,  Hazard  &  Co.   (C. 

Cir.),  96  Fed.   Rep.   935,  37   C.   C.  C.  A.  7th  Cir.),  91  Fed  Rep.  96,  33 

A.  643,  3  Am.   B.  R.   145 ;  In  re  C.  C.  A.  356,  1  Am.  B.  R.  234. 
Baker  (C.  C.  A.  1st.  Cir.),  104  Fed.  «/»  re  Utt  (C.  C.  A.  7th  Cir.), 
Rep.  287,  43  C.  C.  A.  536,  4  Am.  105  Fed.  Rep.  754,  45  C.  C.  A.  32, 

B.  R.   778;   In  re   Seebold    (C.   C.  S  Am.  B.  R.  383. 

A.    Sth    Cir,),    105    Fed   Rep.    910,  '  Gen.   Ord.   11..    Knight  v.   Che- 

45  C.  C.  A.  117,  5  Am.  B.  R.  358;  ney.  No.  7883  Fed  Cas.,  5  N.  B.  R. 

/n  re  Taft  (C.  C.  A.  6th  Cir.),  133  305;    Littlefield    v.    Del.    &    Hud. 

Fed.  Rep.  511,  66  C.  C.  A.  385,  13  Canal  Co.,  No.  8400  Fed.   Cas.,   3 

Am.  B.  R.  417.  CHff.  371. 
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appeals.*  The  record  must  be  certified  by  the  clerk  and  not 
by  the  referee.^ 

The  record  is  usually  filed  with  the  petition,  but  may  be 
filed  later.* 

The  statute  and  general  orders  do  not  provide  what  th* 
record  on  revision  shall  contain.  It  should  consist  of  a 
certified  copy  of  so  much  of  the  record  and  proceedings  of 
the  bankruptcy  court  as  is  necessary  to  exhibit  the  manner 
in  which  the  question  of  law  arose  and  its  determination. 
This  includes  the  order  of  the  court  of  bankruptcy  sought 
to  be  reviewed  and  the  testimony  or  settlement  of  facts 
whereon  the  order  is  predicated.* 

There  has  been  some  confusion  as  to  bringing  up  a  record 
of  the  testimony' or  facts.  The  better  practice  is  to  obtain  a 
statement  of  the  findings   of   fact  by  the  court  below,   or 


^  Hegner  v.  American  Trust  & 
Sav.  Bank  (C.  C.  A.  7th  Cir.),  187 
Fed.  Rep.  S99,  109  C.  C.  A.  —  "26 
Am.  B.  R.  571 ;  In  re  Leech  (C.  C. 
A.  6th  Cir.),  171  Rep.  622,  96  C.  C. 
A.  424,  22  Am.  B.  R.  S99;  In  re 
Boston  Dry  Goods  Co.  (C.  C.  A. 
1st  Cir.),  125  Fed.  Rep.  226,  60  C. 
C.  A.  118,  11  .Am.  B.  R.  97;  In  re 
Shoe   &   Leather   Reporter    (C.    C. 

A.  1st  Cir."),  129  Fed.  Rep.  588,  64 
C.  C.  A.  156,.  12  Am.  B.  R.  248; 
In  re  Richards  (C.  C.  A.  7th  Cir.), 
96  Fed.  Rep.  935,  37  C.  C.  A.  634, 
3  Am.  B.  R.  145;  Steiner  v.  Mar- 
shall (C.  C.  A.  4th  Cir.),  140  Fed. 
Rep.  710,  72  C.  C.  A.  103,  15  Am. 

B.  R.  486. 

In  re  Roadamour  (C.  C.  A.  6th 
Cir."),  177  Fed.  Rep.  379,  100  C.  C. 
A.  611,  24  Am. -B.  R.  49,  Judge 
Knappen  said :  "The  allegation  in 
the  petition  for  review  filed  in  this 
court  is  no  evidence  of  such  fact; 
nor    is    the    allegation    referred    to 


put  in  issue.  We  are  confined  to 
the  record  attached  to  the  petition 
or  sent  up  in  connection  with  the 
proceedings   to   review." 

2  Cook  Inlet  Coal  Fields  Co.  v. 
Caldwell  (C.  C.  A.  4th  Cir.),  147 
Fed;  Rep.  475,  78  C.  C.  A.  17,  17 
Am.  B.  R.  135. 

^  Rule  36,  paragraph  2  (C.  C.  A. 
4th  Cir.),  provides  for  filing  the 
record  within  thirty  days  from  the 
date  of  filing  the  petition. 

*  Hegner  v.  American  Trust  & 
Sav.  Bank  (C.  C.  A.  7th  Cir.),  187 
Fed.  Rep.  599,,  109  C.  C.  A.  — ,  26 
Am.  B.  R.  571 ;  Steiner  v.  Marshall 
(C.  C.  A.  4th  Cir.),  140  Fed.  Rep. 
710,  72  C.  C.  A.  103,  IS  Am.  B.  R. 
486;  In  re  Taft  (C.  C.  A.  6th  Cir.), 
133  Fed.  Rep.  511,  66  C.  C.  A.  385, 
13  Am.  B.  R.  417;  In  re  Pettingill 
&  Co..  (C.  C.  A.  1st  Cir.),  137  Fed. 
Rep.  840,  70  C.  C.  A.  338,  14  Am. 
B.  R.  757.       '      , 
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something  else  as  a  substitute  therefor,  when  evidence  has 
been  taken  on  issues  of  fact  and  not  a  certified  copy  of  the 
testimony  itself.^  A  summary  of  evidence  or  finding  of  fact 
certified  by  the  referee  to  the  district  judge  is  sufficient, 
unless  a  trial  de  novo  is  had  by  the  district  judge.  The 
opinion  of  the  court  is  not  sufficient  for  this  purpose,  but  may 
be  referred  to  for  the  purpose  of  ascertaining  what  proposi- 
tions of  law  governed  the  court  in  which  the  opinion  was 
filed,  or  for  the  general  purpose  of  deterniining  whether  the 
case  went  off  on  facts  or  law.® 

It  is  not  unusual  for  the  record  to  include  the  whole  of 
the  evidence,  instead  of  a  statement  of  the  ultimate  facts 
found  by  the  referee  or  judge.  This  is  improper  because  the 
court  can  not  review  the  evidence  to  determine  the  facts,  but 
is  limited  to  reviewing  the  conclusions  of  law  necessarily 
raised  and  decided  upon  the  facts  found  by  the  court  of 
bankruptcy.''' 


5/m  re  Taft  (C.  C.  A.  6th  Cir.), 
133  Fed.  Rep.  Sll,  66  C.  C.,A.  385, 
13  Am.  B.  R.  417;  Steiner  v.  Mar- 
shall (C.  C.  A.  4th  Cir.),  140  Fed. 
Rep.  710,  72  C.  C.  A.  103,  15  Am. 

B.  R.  486;  In  re  Pettingill  &  Co. 
(C.  C.  A.  1st  Cir.),  137  Fed.  Rep. 
840,  70  C.  C.  A.  338,  14  Am.  B.  R. 
757;  In  re  Boston  Dry -Goods  Co. 
(C.  C.  A.  1st  Cir.),  125  Fed.  Rep. 
226,  60  C.  C.  A.  117,  11  Am.  B.  R. 
97;  In  re  O'Connell  (C.  C.  A.  1st 
Cir,),  137  Fed.  Rep.  838,  70  C.  C. 
A.  336,  14  Am.  B.  R.  237. 

8/w  re  Pettingill  &  Co.  (C.  C.  A. 
1st  Cir.),  137  Fed.  Rep.  840,  70  C. 

C.  A.  338,  14  Am.  B.  R.  757 ;  In  re 
Boston  Eh-y  Goods  Co.  (C.  C.  A. 
1st  Cir.);  125  Fed.  Rep.  266,  60 
C.  C.  A.  117,  11  Am.  B.  R.  97. 

Un  re,  Taft  (C.  C.  A.  6th  Cir.), 
133  Fed.  Rep.  511,  66  C.  C.  A.  385, 
13  Am.  B.  R.  417;  Ste'iner  v.  Mar- 


shall (C.  C.  A.  4th  Cir.),  140  Fed. 
Rep.  710,  72  C.  C.  A.  103,  15  Am. 
B.   R.  486. 

In  re  Leech  (C.  C.  A.  6th  Cir.), 
171  Fed.  Rep.  622,  96  C.  C.  A.  421, 
Am.  B.  R.  599,  Judge  Severens 
said :  "Upon  the  question  whether 
the  conclusion  of  the  court  oti 
which  it  based  its  order,  namely 
that  the  rings  were  exempt  prop- 
erty, was  correct  or  not,  would 
depend  largely  on  facts  not  found 
by  the  judge  nor  by  the  referee, 
*  *  *  if  there  had  been  an  issue 
it  would  have  devolved  upon  the 
referee  or  the  judge,  to  find  the 
facts  so  that  the'  reviewing  court 
might  apply  the  law  to  the  facts 
found  by  the  court  whose  findings 
of  fact  are  final.  This  case  is  not 
peculiar  in  this  respect.  We  have 
on  several  occasions  experienced 
the  same  diflScu'lties." 
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Where  an  appeal  and  a  petition  for  revision  is  filed  in  the 
same  proceeding  only  one  record  need  be  filed.®  This  usually 
the  record  on  appeal  to  which  reference  is  made  in  the  peti- 
tion. In  such  cases  care  should  be  taken  that  the  record 
contains  a  statement  of  the  finding  of  facts  by  the  judge  or 
referee. 

If  the  record  fails  to  include  any  papers  which  the  respond- 
ent considers  necessary  he  may  apply  for  a  writ  of  certiorari 
to  bring  up  such,  additional  papers  as  he  may  wish.^  If  he 
shall  insist  upon  including  in  the  record  unnecessary  matter 
the  court  may  prevent  injustice  being  done  the  petitioner  in 
dealing  with  the  costs.  Where  there  is  a  dispute  between  the 
parties  as  to  what  papers  were  before  the  district  court,  the 
judge  may  be  requested  to  certify  thereto.-'" 

§  818.    Service  of  petition  for  revision. 

Upon  filing  a  petition  for  review  in  a  circuit  court  of  ap- 
peals due  notice  must  be  given  adverse  parties.^ 

The  notice  required  may  be  given  by  the  petitioner  or  his 
attorney  or  other  person  delivering  a  copy  of  the  petition 
to  the  respondent  and  proof  of  service  made  either  in  the 
form  of  an  affidavit  or  acceptance  of  service.  The  proof 
of  service  should  be  filed  in  the  appellate  court.  The  clerk 
of  the  appellate  court  ma^  be  requested  to  serve  a  copy  of 
the  printed  petition  upon  the  respondent'or  his  attorney  after 
the  petition  has  been  docketed  and  printed.  This  is  sufficient 
notice,  but  the  better  practice  is  to  serve  a  formal  notice.* 

The  service  of  a  petition  upon  a  person  who  acted  as 
counsel   for   the   respondent   in   the   original   proceedings    is 

8  Gillespie  v.  Piles  &  Co.   (C.   C.  i  B.  A.  1898,  Sec.  246;  In  re  Utt 

A.   8th    Cir.),    178   Fed.    Rep.   886,  (C.  C.  A.  7th  Cir.),  lOS  Fed.  Rep. 

102  C.  C.  A.  120,  24  Am.  B.  R.  502.  754,  45  C.  C.  A.  32,  5  Am.  B.  R. 

'  As    to    certiorari    see    sec.    844  383 ;  In  re  Abraham,  93  Fed.  Rep. 

post.  767,  2  Am.  B.  R.  266. 

10  /„,    rs   Fischer    (C.    C.    A.    2d  ^  For  form   of  notice,   see  Form 

Cir.),  175  Fed.  Rep.  531,  99  C.  C.  No.  176,  post. 
A.  153,  23  Am.  B.  R.  427. 
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sufficient.®  The  proceedings  in  review  are  a  part  of  the 
original  case,  and  for  the  purpose  of  review  the  parties  are 
still  in  court.  The  proceeding  in  review  is  intended  to  be 
speedy,  and  summary,  and  a  reasonable  notice  to  counsel  ac- 
complishes the  ends  of  justice.  A  defective  service  is  cured 
by  appearance  in  the  circuit  court  of  appeals.* 

§  819.    Bond  and  supersedeas  on  revision. 

No  bond  in  the  nature  of  an  appeal  bond  is  necessary  on  a 
petition  for  revision,^  A  cash  deposit  as  security  for  costs 
and  printing  the  record  is  required  to  be  made  in  the  circuit 
court  of  appeals. 

A  petition  for  revision  does  not  transfer  the  case  as  a 
whole  to  the  appellate  court.  It  brings  up  the  order  that  is 
sought  to  be  reviewed  and  that  only.  It  does  not  operate  as  a 
supersedeas.^  The  court  below  may  proceed  in  the  case  as  if 
no  review  had  been  asked. 

The  court  of  bankruptcy  has  power,  in  its  discretion,  to 
stay  proceedings  pending  the  review.*  A  judge  of,  the  ap- ' 
pellate  court  can  not  grant  a  stay.*  Tlie  circuit  court  of 
appeals  may  grant  a  stay  of  the  execution  of  the  order  to  be 
reviewed,  but  has  no  power  to  grant  a  stay  of  other  pro- 
ceedings in  the  court  below.  Its  appellate  jurisdiction  extends 
only  to  the  order  sought  to  be  reviewed. 

§  820.    Response  to  a  petition  for  revision. 

Several  circuit  courts  of  appeals  have  provided  by  rule  that 
a  party  may  demur,  plead  or  answer  to  a  petition  for  re- 
vision within  a  time  fixed  in  the  rule.^ 

3  Ala.  &  C.  R.  Co.  V.  Jones,* No.  S   Am.   B.   R.   698;   In  re  Ironclad 

126  Fed.  Cas.,  5  N.  B.  R.  97.  Mfg.  Co.    (C.,C.  A.  2d  Cir.),  190 

'Ala.  &  C.  R.  Co.  V.  Jones,  No.  Fed.   Rep.   320. 
124  Fed.  Cas.,  5  N.  B.  R.  97.  ^  /„  re  Steele  162  Fed.  Rep.  694, 

1  Meyer  Bros.  Drug  Co.  v.  Pipkin  722,  20  Am.  B-.  5.  575. 

Drug  Co.   (C.  C.  A.  5th  Cir.),  136  *  In  re  Ironclad  Mfg.  Co.   (C.  C. 

Fed.  Rep.  396,  69  C.  C.  A.  240,  14  A.  2d  Cir.),  190  Fed.  Rep.  320. 

Am.  B.  R.  477.  1  Rule  36  C.  C.  A.  first  and  fourth 

2  In  re  Orman  (C.  C.  A.  Sth  Cir.),  circuits,  ISO  Fed.  Rep.  XLVII  and 
107  Fed.  Rep.  101,  46  C.  C.  A.  165,  LXXII.     In   re   Baker    (C.   C.   A. 
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If  the  petition  does  not  properly  present  a  question  of  law 
within  the  revisory  jurisdiction  of  the  appellate  court,  a  mo- 
tion to  dismiss  lies.  This  is  the  ordinary  response  to  a  peti- 
tion of  this  character  and  not  a  demurrer. 

No  plea  OF  answer  is  ordinarily  required  or  proper.  No 
issue  of  fact  can  be  made  in  the  appellate  court.  That  court 
revises  only  questions  of  law  arising  upon  the  record  before 
the  district  judge.  No  new  evidence  is  introduced  in  the 
appellate  court. 

If  the  record  does  not  contain  a  sufficient  statement  of  the 
ultimate  facts  found  by  the  court  below,  the  respondent  may 
move  to  dismiss  the  petition,  or  apply  for  a  writ  of  certiorari 
to  bring  up  such  additional  record  as  may  be  necessary  to 
show  them. 

§  821.    The  hearing  and  order  on  petition  for  revision. 

Upon  filing  the  petition  the  case  is  docketed.  The  style 
may  be  "In  The  Matter  of  the  Petition  of  S.  G.  for  Revision 
in  the  case  of  the  A.  B.  Company,  Bankrupt." 

The  petition  and  record  are  printed  as  in  other  cases.  The 
case  is  regularly  heard  upon  the  petition  and  record.  Counsel 
are  permitted  to  file  briefs  and  make  oral  arguments.  The 
attorney  for  the  petitioner  opens  and  closes  the  argument. 

The  case  is  brought  on  for  hearing  in  regular  order  in 
the  same  majiner  as  other  cases  in-  the  circuit  courts  of  ap- 
peals. A  petition  for  revision  is  not  ordinarily  entitled  to  be 
advanced  for  hearing.  The  court  may  advance  it  upon  good 
cause  shown: 

The  order  of  the  circuit  court  of  appeals  is  regularly  an 
affirmance,  reversal  or  modification  of  the  order  of  the  court 
below,   with   such   directions   as  justice  may  require.     The 

1st    Cir.)>    104    Fed.   B.ep.    287,    43  written   response,   shall  be  filed   at 

C.  C.  A.  536,  4  Am".  B.  R.  778.  least   fifteen    days    before    the    day 

Rule  39,  C.  C.  A.  eighth  circuit,  set  for  the  hearing."     In  re  Frank 

150  Fed.  Rep.  CXIX,  provides  that  (C.  C.  A.  8th  Cir.),  182  Fed.  Rep. 

"the  response  to  the  petition,  when  794,  105  C.  C.  A.  226,  25  Am.  B.  R. 

the    defendant    elects    to    make    a  486. 
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appellate  court  does  not  execute  the  order,  but  by  its  mandate 
it  directs  the  court  of  bankruptcy  with  reference  to  what 
should  be  done,  as  in  the  case  of  an  appeal  or  writ  of  error. 
No  appeal  lies  to  the  supreme  court  from  the  decision  of 
the  circuit  court  of  appeals  upon  a  petition  for  review.^  The^ 
only  method  of  obtaining  a  revision  of  such  decision  by  the 
supreme  court  is  by  a  writ  of  certiorari? 

§  822.    Appeals  in  bankruptcy  proceedings. 

Section  25a!  of  the  bankrupt  act  confers  upon  the  circuit 
court  of  appeals  jurisdiction  to  review  on  appeal  the  judg- 
ments in  bankruptcy  proceedings  proper  in  three  classes  of 
cases  only. 

*  It  provides  "That  appeals,  as  in  equity  cases,  may  be  taken 
in  bankruptcy  proceedings  from  the  courts  of  bankruptcy  to 
the  circuit  court  of  appeals  of  the  United  States,  and  to  the 
supreme  court  of  the  territories,  in  the  following  cases,  to-wit, 
(1)  from  a  judgment  adjudging  or  refusing  to  adjudge  the 
defendant  a  bankrupt;  (2)  from  a  judgment  granting  or 
denying  a  discharge ;  .and  (3)  .from  a  judgment  allowing  or 
rejecting  a  debt  or  claim  of  five  hundred  dollars  or  over." 

If  a  case  is  comprehended  within  one  of  these  classes  the 
review  must  be  by  appeal,  and  not  by  petition  for  review,^ 
or  writ  of  error.^ 

iHolden  v.   Stratton;   191  U.  S.,  Holden  v.  Stratton,  191  U.  S.  115, 

lis,  48  L.  Ed.  116,  10  Am.  B.  R.  48  L.  Ed.  116,  10  Am.  B.  R.  786. 

786;   Duryea   Power  Co.   v.   Stern-  ^In   re   Mueller    (C.    C.    A.    6th 

bergh,  218  U.  S.  299.  Cir.),  135  Fed.  Rep.  711,  68  C.   C. 

^  See   certiorari   to    review    deci-  A.  349,   14  Am.   B.  R.   256 ;   In  re 

sions     of    the     circuit     courts     of  Good   (C.  C.  A.  8th  Cir.),  99  Fed. 

appeals.     Sec.  859,  post.     .  Rep.  389,  39  C.  C.  A.  581,  3  Am. 

Sec.  859,  post.  B.  R.  60S;    In  re   Dickson    (C.   C. 

Louisville  Trust  Co.  v.  Comingor,  A.  1st  Cir.),  Ill  Fed.  Rep.  726,  49 

181  U.  S.  620,  45  L.  Ed.  1031,  and  C.    C.   A.   574,   7  Am.    B.   R.    186; 

184  U.  S.  18,  46  L.  Ed.  413,  7  Am.  Postlethwaite   v.    Hicks    (C.    C.   A. 

B.   R.   427;    Bryan   v.    Bernheimer,  4th    Cir.),    165    Fed.    Rep.   897,    91 

175  U.  S.  724,  44  L.  Ed.  338,  and  181  C.  C.  A.  575,  21  Am.  B.  R.  70. 

U.  S.  188,  45  L.  Ed.  814,  5  Am.  B.  In  Cook  Inlet  Coal  Fields  Co.  v. 

R.  623;  Mueller  v.  Nugent,  180  U.  Caldwell    (C.   C.  A.  4th  Cir.),   147 

S.  640,  45  L.  Ed.  711,  and  184  U,  S.  Fed.  Rep.  475,  479,  78  C.  C.  A. 
1,  46  L.  Ed.  405,  7  Am.  B.  R.  224; 
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An  appeal  will  not  lie  to  review  an  order  or  jiidgment 
made  in  a  bankruptcy  proceeding,  unle'ss  it  falls  within  one 
of  these  classes;* 

The  appeal  lies  from  the  order  or  judgment,  and  liot  the 
opinion  of  the  judge.  Until  a  judgment  is  entered  no  ap- 
peal lies.* 


§  823.    Appeals  from  judgments  adjudging  or  refusing  to  ad- 
judge the  defendant  a  bankrupt. 

An  appeal  lies  to  the  circuit  court  of  appeals  from  a 
court  of  bankruptcy  to  review  a  judgment  adjudging  or  re- 
fusing to  adjudge  the  defendant  a  bankrupt.^  This  is  a 
proceeding  in  bankruptcy. 


17,  17  Am.  B.  R.  13S,  the  court 
said:  "As  to  the  adjudication  in 
bankruptcy,  we  are  of  the  opinion 
that  the  question  suggested  as  to 
its  illegality  can  not  be  considered 
by  this  court  under  the  present 
proceeding,  (a  petition  for  revi- 
sion), the  proper  remedy,  in  event 
error  is  alleged  in  making  the  order 
being  by  an  appeal  duly  taken." 

^Lockman  v.  Lang  (C.  C.  A.  8th- 
Cir.),  128  Fed.  Rep.  279,  62  C.  C. 
A.   SSO,   12  Am.   B.   R.  497.     See 
writ  of  error  to  review  jury  trial, 
sec.  830,  post. 

5  Brady  v.  Bernard  &  Kittinger 
(C.  C.  A.  6th  Cir.),  170  Fed.  Rep. 
576,  9S  C.  C.  A.  6S6,  22  Am.  B.  R. 
342  and  217  U.  S.  S9S,  54  L.  Ed. 
896;  Francis  v.  McNeal  (C.  C.  A. 
3d  Cir.),  170  Fed.  Rep.  445,  95  C. 
C.  A.  168,  22  Am.  B.  R.'  337; 
Duryea  Power  Co.  v.  Sternbergh, 
218  U.  S.  299;  Schuler  v.  Hassin- 
ger  (C.  C.  A.  5th  Cir.),  177  Fed. 
Rep.  119,  100  C.  C.  A.  539,  24 
Am  B.  R.  184;  Gray  v.  Grand 
Forks  Mercantile  Co.  (C.  C.  A.  8th 
Cir.),  138  Fed.  Rep.  344,  70  C.  C. 
A.  634,  14  Am.  B.  R.  780;  Gooaman 


V.  Brenner  (C.  C.  A.  5th  Cir.),  109 
Fed.  Rep.  481,  48  C.  C.  A.  516,  6 
Am.  B.  R.  470;  In  re  Columbia 
Real  Estate  Co.  (C.  C.  A.  7th  Cir.), 
112  Fed.  Rep.  643,  SO  C.  C.  A.  406, 
7'  Am.  B.  R.  441 ;  In  re  Whitener 
(C.  C.  A.  5th  Cir.),  105  Fed.  Rep. 
180,  44  C,  C.  A.  434,  5  Am.  B.  R. 
198;  Fisher  v.  Cushman  (C.  C.  A. 
1st  Cir.),  103  Fed.  Rep.  860,  43 
C.  C.  A.  381,  4  Am.  B.  R.  646; 
Hutchinson  v.  LeRoy  (C.  C.  A.  1st 
Cir.),  113  Fed.  Rep.  202,  51  C.  C. 
A.  159,  8  Am.  B.  R.  20. 

In  First  Nat.  Bank  v.  Title  & 
Trust  Co.,  198  U.  S.  280,  291,  49  L. 
Ed.  1051,  14  Am.  B.  R.  102,  the 
supreme  court  said:  "And  in  any 
view,  the  proceeding  was  a  pro- 
ceeding in  bankruptcy.  Being  such, 
an  appeal  from  the  decree  of  the 
district  court  Under  section  25o  did 
not  lie,  and  parties  aggrieved  could 
only  invoke  the  supervisory  power 
under  section  246." 

*In  re  Elkind  (C.  C.  A.  2d  Cir.), 
175  Fed.  Rep.  64,  99  C.  C.  A.  86, 
23  Am.  B.  R.  166. 

IB.  A.  1898,  Sec.  25a.  In  re 
Neasmith  (C.  C.  A.  6th  Cir.),  147 
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An  appeal  is  the  proper  method  of  reviewing  such  judg- 
ment, even  where  questions  of  law  only  are  presented  for 
review.^  An  appeal  lies  to  review  an  adjudication  by  de- 
fault.* A  judgment  granting  or  refusing  an  adjudication 
can  not  be  reviewed  on  a  petition  for  revision,*  or  on  writ 
of  error,^  unless-  there  is  a  trial  by  jury  as  of  right.® 

In  some  cases  it  is  necessary  to  prosecute  a  writ  of  error 
and  also  an  appeal  to  review  an  adjudication  in  bankruptcy. '^ 
If  there  is  a  jury  trial  the  judgment  on  the  verdict  is  re- 
viewable on  writ  of  error  only.  If  other  issues  are  involved 
the  rulings  of  the  court  on  them  adjudging  or  refusing  to 
adjudge  the  defendant  to  be  bankrupt  are  reviewable  by 
appeal. 


Fed.  Rep.  160,  17  C.  C.  A.  402,  17 
Am.  B.  R.  128;  Young  v.  Brande 
Bros.  (C.  C.  A.  1st  Cir.),  162  Fed. 
Rep.  663,  89  C.  C.  A.  4SS,  20  Am. 
B.  R.  612;  Taft  Co.  v.  Century  Sav- 
ings Bank  (C.  C.  A.  8th  Cir.),  141 
Fed.  Rep.  369,  72  C.  C.  A.  671,  IS 
Am.  B.  R.  594. 

2  Taft  Co.  V.  Century  Sav.  Bank 
(C.  C.  A.  8th  Cir.)  141  Fed  Rep. 
369,  72  C.  C.  A.  671,  15  Am.  B.  R. 
594. 

'  Young  &  Holland  Co.  v.  Brande 
Bros.  (C.  C.  A.  1st  Cir.),  162  Fed. 
Rep.  663,  89  C.  C.  A.  455,  20  Am. 
B.  R.  612. 

*  In  Cook  Inlet  Coal  Fields  Co. 
V.  Caldwell  (C.  C.  A.  4th  Cir.), 
147  Fed.  Rep.  475,  479,  78  C.  C.  A. 
17,  17  Am.  B.  R.  135  the  court 
said:  "As  to  the  adjudication  in 
bankruptcy,  we  are  of  the  opinion 
that  the  question  suggested  as  to 
its  illegality  can  not  be  construed 
by  this  court  under  the  present  pro- 
ceeding (a  petition  for  revision) 
the  proper  remedy,-  in  the  event 
error  is  alleged  in  making  the  order 
being  by  an  appeal  duly  taken." 


5  Lockman  v.  Lang  (C.  C.  A.  8th 
Cir.),  128  Fed.  Rep.  279,  62  C.  C. 

A.  550,  12  Am.  B.  R.  497. 

8  Elliott  V.  Toeppner,  187  U.  S. 
327,  47  L.  Ed.  200,  9  Am.  B.  R. 
50;  Grant  Shoe  Co.  v.  Laird,  203 
U.  S.  502;  51  L.  Ed.  292,  17  Am. 

B.  R.   1 ;  Bower  v.  Holzworth   (C. 

C.  A.  8th  Cir.),  138  Fed.  Rep.  28, 
70  C.  C.  A.  396,  17  Am.  B.  R.  22; 
Lennox  v.   Allen-Lane   Co.    (C.   C. 

A.  1st  Cir.),  167  Fed.  Rep.  114,  92 
C.  C.  A.  566,  21  Am.  B.  R.  648; 
Exploration  Mercantile  Co.  v.  Pa- 
cific Hdwr.  Co.  (C.  C.  A.  9th  Cir.), 
177  Fed.  Rep.  825,  101  C.  C.  A.  39, 
24  Am.  B.  R.  216. 

In  re  Neasmith  (C.  C.  A.  6th 
Cir.),  147  Fed.  Rep.  160,  11  C.  C. 
A.' 402,  17  Am.  B.  R.  128,  an  ap- 
peal was  sustained  where  a  jury 
trial  had  been  had  after  being 
waived. 

^  In  Cummins  Grocer  Co.  v.  Tal- 
ley  (C.  C.  A.  6th  Cir.),  187  Fed. 
Rep.  507,  109  C.  C.  A.  —  26  Am. 

B.  R.  484,  this  was  done  and  the 
case  decided  on  both  the  appeal  and 
the  writ  of  error. 
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It  is  the  order  gi-antiiig  or  refusing  the  adjudication  that 
is  reviewable  on  appeal.  •  An  appeal  will  not  lie  from  an 
order  refusing  leave  to  intervene  for  the  purpose  of  setting 
aside  an  adjudication,*  or  from  an  order  refusing  to  set 
aside  an  adjudication  on  petition  for  rehearing,"  or  from  an 
order  adjudging  a  person  to  be  a  member  of  a  bankrupt 
partnership  and  liable  for  its  debts.  ^°  '  An  order  that  peti- 
tioning creditors  have  provable  claims  may  be  reviewed  on 
petition  before  an  adjudication. ^"^ 

The  petitioning  or  intervening  creditors  or  the  bankrupt 
may  take  an  appeal  to  review  a  judgment  either  refusing  or 
making  an  adjudication.^^  The  assignee  for  the  benefit  of 
creditors,  who  has  intervened  to  contest  the  petition,  has  a 
right  to  appeal  from  the  order  of  adjudic9,tiori.^^  A  bank- 
rupt has  the  right  to  appeal  or  bring  error  even  though 
proceedings  for  contempt  are  pending  against  him.^* 

An  appeal  under  this  clause  lies  only  in  involuntary  pro- 
ceedings because  the  word  "defendant"  implies  that  the  pro- 
ceeding is  instituted  against  the  debtor  by  his  creditors.  A 
creditor  is  not  permitted  to  contest  an  adjudication  in  volun- 
tary bankruptcy  ^®  ,and  could  not  therefore  be  aggrieved  by  a 

^  In  re  Columbia  Real  Estate  Co.  Parmenter  Mfg.  Co.  v.  Stoever  (C. 

(C.  C.  A.  7th  Cir.),  112  Fed  Rep.  C.  A,  1st  Cir.),  97  Fed.  Rep.  330, 

643,  SO  C.  C.  A.  406,  7  Am.  B.  R.  38  C.  C.  A.  200,  3  Am.  B.  R.  220; 

441.  West  Co.  V.  Lea,  174  U.  S.  590,  43 

9  Brady   v.   Bernard   &   Kittinger  L.  Ed.  1098,  2  Am.  B.  R.  463. 

(C.  C.  A.  6th'  Cir.),  170  Fed.  Rep.  See  also  Elliott  v.  Toeppner,  187 

576,  95  C.  C.  A.  656,  22  Am-.  B.  R.  U.  S.  327,  47  L.  Ed.  200,  9  Am.  B. 

342;  In  re  Ives  (C.  C.  A.  6th  Cir.),  R.  SO;  Grant  Shoe  Co.  v.  Laird,  203 

113  Fed.  Rep.  911,  51  C.  C.  A.  541,  U.  S.  502,  51  L.  Ed.  292,  17  Am.  B. 

7  Am.  B.  R.  692.  R.  1. 

i»  Francis  v.   McNeal    (C.   C.   A.  ^^  In  re  Meyer  (C.  C.  A.  2d  Cir.), 

3d  Cir.),  170  Fed.  Rep.  445,  95  C.  98  Fed.  Rep.  976,  39  C.  C.  A.  368, 

,  C.  A.  168,  22  Am.  B.  R.  337.  3  Am.  B.  R.  559. 

11 /»  re  Ellis  (C.  C.  A.  6th  Cir.),  i*  Exploration   Mercantile   Co.   v. 

143  Fed.  Rep.  103,  74  C.  C.  A.  297,  Pacific  Hdwr.    Co.    (C.   C.   A.   9th 

16  Am.  221.  Cir.),  177  Fed.  Rep.  825,  101  C.  C. 

12  Simonson  v.  Sinsheimer  (C.  C.  A.  39,  24  Am.  B.  R.  216. 

A.    6th    Cir.),    100   Fed.    Rep.   426,  ^^ In  re  Jehu  94  Fed.  Rep.  638. 

40  C.  C.  A.  474,  3  Am.  B.  R.  824;  2  Am.  B.  R.  498. 
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decision  either  i-efusing  or  making  an  adjudication.  But  a 
bankrupt  may  review  on  appeal  a  judgment  refusing  an 
adjudication  on  his  petition. 

An  adjudication  will  not  be  set  aside  on  appeal,  if  sup- 
ported by  sufficient  allegations  and  proof  of  one  act  of  bank- 
ruptcy, because  other  acts  were  not  properly  pleaded  or 
proved.^* 

§  824.    Appeals  from  judgments  granting  or  denying  a  dis- 
charge. 

An  appeal  lies  to  the  circuit  court  of  appeals  from  a  court 
of  bankruptcy  to  review  a  judgment  granting  or  denying  a 
discharge  to  the  bankrupt.^  This  is  a  proceeding  in  bank- 
ruptcy. 

An  appeal  lies  from  an  order  confirming  a  composition  on 
the  ground  that  it  is  a  judgment  granting,  a  discharge.^ 

An  appeal  lies  from  an  order  refusing  to  confirm  a  com- 
position of  creditoi's,^  or  from  an  order  dismissing  an  appli- 
cation for  discharge  for  want  of  prosecution,  on  the  ground 
that  it  is  a  judgment  denying  a  discharge.* 

An  appeal  will  not  lie  from  an  order  denying  an  appli- 
cation to  revoke  a  discharge,  because  it  neither  denies  nor 
grants  a  discharge.^ 

ie/«    re   Lyman    (C.    C.    A.    2d.  re  Friend   (C.  C.  A.  7th  Cir.),  134 

Cir.),  127  Fed.  Rep.  123,  62  C.  C.  Fed.  Rep.  778,  67  C.  C.  A.  500,  13 

A.  123,  11  Am.  B.  R.  466.  Am.   B.   R.   S9S.     But   see  Ross   v. 

IB.  A.   1898,  sec.  2So.  Saunders    (C.  C.  A.  1st  Cir.),   lOS 

2/»    re   Friend     (C.    C.    A.    7th,  Fed.  Rep.  915,  45   C.   C.  A.   123,  S' 

Cir.),  134  Fed.  Rep.,  778,  67  C.  C.  Am.  B.  R.  350. 

A.  SOO,  13  Am.  B.  R.  595,  c^rtt'oraW  ^  In    re    Kuffler    (C.    C.    A.    2d 

denied  197  U.  S.  620,  49  L.  Ed.  909.  Cir.),  127  Fed.  Rep.  125,  61   C.  C. 

s  United  States  v.  Hammond  (C.  A.  259,   11   Am.   B.  R.   469;   In  re 

C.  A.  6th  Cir.),,  104  Fed.  Rep,  862.  Semons    (C.    C.    A.   2d    Cir.),    140 

44  C.  C.  A.  229,  4  Am.  B.  R.  736,  Fed.  Rep.  989,  72  C.  C.  A.  683. 

overruling /n  re  Adler,  103  Fed.  Rep.  'In  Thompson  v.  Mauzy   (C.  C. 

444,   4  Am.    B.    R.    583;    Marshall,  A.  4th  Cir.),  174  Fed.  Rep.  611,  98 

Field  &  Co.  V.  Wolf  &  Brp.  (C.  C.  C,  C.   A.   457,   23  Am.   B.   R.  489; 

A.  8th  Cir.),  120  Fed.  Rep.  815,  57  this  question  was  presented  but  not 

C.  C.  A.  326,  9  Am.  B.  B.  693;  In  decided. 
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A  creditor  or  the  bankrupt  may  appeal  from  the  judgment 
of  the  court  of  bankruptcy  either  granting  or  refusing  a 
discharge  to  the  bankrupt  in  voluntary  or  involuntary  pro-; 
ceedings.®,  A  trustee  will  not  ordinarily  be  permitted  to 
prosecute  an  appeal  from  such  judgments,  for  the  reason 
that  the  contest  is  between  creditors  and  the  bankrupt  and 
does  not  affect  the  administration  of  the  bankrupt's  estate  in 
any  respect,     i 


§  825.    Appeals  from  judgments  allowing  or  rejecting  claims. 

An  appeal  lies  to  the  circuit  court  of  appeals  from  a  court 
of  bankruptcy  to  review  a  judgment  allowing  or  rejecting  a 
debt  or  claim  of  $500  or  over.^  This  is  a  proceeding  in 
bankruptcy. 

A  judgment  allowing  or  rejecting  a  debt  or  claim  of  $500 
or  over  can  not  be  reviewed  on  a  petition  for  revision.^ 

"A  debt  or  claim  of  $500  or  over"  refers  to  a  debt  or 
claim  presented   for  proof   in   the  bankruptcy  proceedings.^ 

Consult  Brady  v.  Bernard  &  Kit-  =  Union   Nat.  Bank  v.   Neill    (C. 

linger  (C.  C.  A.  6th  Cir.),  170  Fed.  C.  A.  Sth  Cir.),  149  Fed.  Rep.  720, 

Rep.  576,  95  C.  C.  A.  656,  22  Am.  79  C.  C.  A.  426,  17  Am.  B.  R.  842; 

B.  R.  342;   In  re  Ives    (C.   C.   A.  Postlethwaite  v.    Hicks    (C.   C.  A. 
6th    Cir.),    113    Fed.    Rep.    911,    51  4th  Cir.),  165  Fed.  Rep.  897,  91  C. 

C.  C.  A.  541,  7  Am.  B.  R.  692.  C.  A.  575,  21  Am.  B.  R.  70;  In  re 
«In  re  Marshall   Paper   Co.    (C.      Mueller    (C.   C.   A.   6th   Cir.),   135 

C.  A.  1st  Cir.),  102  Fed.  Rep.  872,  Fed.  Rep.  711,  68  C.  C.  A.  349,  14 

43  C.  C.  A.  38,  4  Am.  B.  R.  468;  Am.  B.  R.  256. 

In  re  Feldstein  (C.  C.  A.  2d  Cir.),  ^  In  Holden  v.  Stratton,  191  U.  S. 

115  Fed.  Rep.  259,  53  C.  C.  A.  479,  115,  48  U.  Ed.  116,  10  Am.  B.  R. 

8  Am.   B.   R.   160 ;   In   re  Gaylord  786,  the  Chief  Justice  said :    "While 

(C.  C.  A.  2d  Cir.),  112  Fed.  Rep.  the    word    'claim'    is    used    in    its 

668,  50  C.  C.  A.  415,  7  Am.  B.  R.  1.  signification     of     the     demand    or 

^  B.  A.  1898,  sec.  25a!.     Coder  v.  assertion  of  a  right  in  subd.  11  of 

Arts,  213  U.  S.  223,  S3  L  Ed.  772,  section  2,  in  respect  of  'all  claims 

22  Am.  B.  R.  1 ;  Hiscock  v.  Varick  of  bankrupts  to  their  exemptions,' 

Bank,  206  U.  S.  28,  51  L.  Ed.  945,  it   is   also   used   in   many  parts   of 

18   Am.   B.    R.    1,    affirming  In  re  the  act,   and,  as  we  think,  in  sec- 

Mertens    (C.    C.   A.   2d   Cir.),    144  tion  25,  as  referring  to  debts  .... 

Fed.  Rep.  818,  75  C.  C.  A.  548,  15  presented  for  proof  against  estates 

Am.  B.  R.  362.  in  bankruptcy." 
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The  clause  includes  claims  of  secured  creditors  as  well  as 
unsecured  creditors.* 

It  is  not  a  judgment  allowing  or  rejecting  a  claim  within 
the  meaning  of  section  25a,  where  the  claim  is  for  services 
rendered  or  expenses  incurred  in  the  administration  of  the 
estate,^  or  where  the  amount  allowed  or  rejected  is  lefes  than 
$500,®  the  amount  involved  being  that  for  which  the  claim 
is  allowed  or  rejected/  or  a  decision  allowing  or  disallowing 
a  claim"  for  voting  purposes,  without  prejudice  to  its  subse- 
quent presentation,*  or  an  order  setting  aside  an  allowance 
of  a  secured  claim  and  requiring  the  creditor  to  pay  a  pref- 
erence,* or  an  order  disallowing  interest  subsequent  to  the 
allowance  of  a  claim.  ^^ 


*  Coder  v.  Arts,  213  U.  S.  223, 
'53  L.  Ed.  772,  22  Am.  B.  R.  1 ;  In 
re  Roche  <C.  C.  A.  Sth  Cir.),  101 
Fed.  Rep.  956,  42  C.  C.  A.  115,  4 
Am.  B.  R.  369;  In  re  Mertens  (C.  C. 
A.  2d  Cir.),  144  Fed.  Rep.  818,  75 
C.  C.  A.  548, 'is  Am.  B.  R.  362 
affimied,  in  Hiscock  v.  Bank,  206 
U.  S.  28,  51  L.  Ed.  945,  18  Am.  B. 
R.  1. 

^  Davidson  v.  Friedman  (C.  C. 
A.  .6th  Cir.),  140  Fed.  Rep.  853,  72 
C.  C.  A.  553,  15  Am.  B.  R.  489; 
Bank  of  Clinton  v.  Kondert   (C.  C. 

A,  Sth  Cir.),  159  Fed.  Rep.  703, 
86  C.  C.  A.  571,  20  Am.  B.  R.  178; 
Ohio  Valley  Bank  Co.  v.  Switzer 
(C.  C.  A.  6th  Cir.),  153  Fed.  Rep. 
362,  82  C.  C.  A.  438,  18  Am.  B.  R. 
689. 

'Gray  v.  Grand  Forks  Mercantile 
Co.  (C.  C.  A.  Sth  Cir.),  138  Fed. 
Rep.  344,  70  C.  C.  A.  634,  14  Am. 

B.  R.  780. 

In  Pratt  v.  Bothe  (C.  C.  A.  6th 
Cir.),  130  Fed.  Rep.  670,  65  C.  C. 
A.  48,  12  Am.  B.  R.  529,  an  appeal 
was  sustained  for  less  than  $500, 
the  question  not  being  raised  as 
explained  in  Davidson  v.  Friedman 


(C.  C.  A.  6th  Cir.),  140  Fed.  Rep. 
853,  72  C.  C.  A.  553,  IS  Am.  B.  R. 
489. 

''  In  Gray  v.  Grand  Forks  Mer- 
cantile Co.  (C.  C.  A.  Sth  Cir.),  138 
Fed.  Rep.  344,  347,  70  C.  C.  A.  634, 
14  Am.  B.  R.  780,  Judge  Van  De- 
venter  said:  "The  decree  com- 
plained of  does  not  allow  or  reject 
a  debt  or  claim  of  $500  or  over. 
Only  one  debt  or  claim  of  that 
amount  was  acted  upon.  It  was 
partially  allowed  and  partially  re- 
jected, but  neither  the  allowance 
nor  the  rejection  reaches  the  pre- 
scribed amount.  The  appeal  does 
not  put  in  controversy  the  entire 
claim,  but  only  what  was  rejected." 

^  Sternbergh  v.  Duryea  Power 
Co.  (C.  C.  A.  3d  Cir.),  161  Fed. 
Rep.  540,  88  C.  C.  A.  482,  20  Am. 

B.  R.  625  and  218  U.  S.  299. 

8  In  re  First  Nat.  Bank  (C.  C.  A. 
6th   Cir.),    155    Fed.   Rep.    100,   84 

C.  C.  A.  16,  18  Am.  B.  R.  766. 
Consult  Livingstone  v.  Heineman 

(C.  C.  A.  6th  Cir.),  120  Fed.  Rep. 
786,  57  C.  C.  A.  154,  10  Am.  B.  R, 
39. 

10 /m  re   Chandler    (C.   C.   A.  7th 
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Where  an  appeal  is  taken  from  a  judgment  allowing  or 
rejecting  a  debt  or  claim  of  $500  or  over,  the  court  of 
appeals  may  determine  the  validity  of  the  claim  and  as  inci- 
dent thereto  a  lien  asserted  securing  the  debt.^^ 

If  a  creditor  seeks  to  establish  title  to  or  a  lien  on  property 
of  the  bankrupt  by  intervening  in  the  bankruptcy  proceedings, 
without  proving  his  claim,  it  is  not  a  proceeding  in  bank- 
ruptcy and  the  judgment  or  decree  on  such  intervention  is  not 
appealable  under  this  clause,  but  may  be  reviewed  under  the 
general  appellate  jurisdiction  of  the  circuit  court  of  appeals. ^^ 

An  order  allowing  or  denying  priority  to  a  security  claimed 
has  been  reviewed  on  petition  as  to  matters  of  law,^^  and 
an  appeal  for  this  purpose  dismissed."^* 

Where  a  claim  is  disallowed  the  creditor  owning  the  claim 
may  prosecute  an  appeal.  Where  a  claim  is  allowed  the 
trustee  representing  all  of  the  creditors  is  the  proper  person 
to  prosecute  the  appeal.^^     It  has  been  held  that  a  creditor 


Cir.),  184  Fed.  Rep.  887,  107  C.  C. 

A.  209,  25  Am.  B.  R.  865,  and  185 
Fed.  Rep.  1006,  107  C.  C.  A.  663. 

"Coder  v.  Arts,  213  U.   S.  223, 
53  L.   Ed.  772,  22  Am.    B.   R.   1 
Hutchinson  v.  Otis,  190  U.  S.'  552, 
47  L.  Ed.  1179,  10  Am.  B.  R.  135 
Cunningham  v.   German  Ins.   Bank 
(C.  C.  A.  6th  Cir.),  101  Fed.  Rep, 
977,  41  C.  C.  A.  609,  4  Am.  B.  R, 
192;   In  re  Worcester   County    (C 
C.  A.  1st  Cir.),  102  Fed.'  Rep.  80S 
42  C.  C.  A.  637,  4  Am.  B.  R.  496 
Burow   V.    Grand  Lodge,   etc.,    (C 
C.  A.  5th  Cir.),  133  Fed.  Rep.  708 
66  C.  C.  A.  538,  13  Am.  B.  R.  542 

12  Knapp  V.  Milwaukee  Trust  Co 
216  U.  S.  545,  45  L.  Ed.  610,  24  Am 

B.  R.  761 ;  In  re  Whitener  (CCA 
5th  Cir.)  105  Fed.  Rep.  180,  44  C 
C  A.  434,  5  Am.  B.  R.  198;  Se- 
curity Warehousing  Co.  v.  Hand, 
206  U.  S.  415,  51  L.  Ed.  1117,  19 
Am.   B.   R.   291;   Hewitt   v.   Berlin 


Machine  Works,  194  Fed.  Rep.  296, 
48  L.  Ed.  986,  11  Am.  B.  R.  709; 
York  Mfg.  Co.  V.  Cassell,  201  U. 
S.  344,  50  L.  Ed.  782,  15  Am.  B.  R. 
633. 

But  see  In  re  Lee  (C  C  A.  8th 
Cir.),  182  Fed.  Rep.  579,  105  C.  C 
A:  117,  25  Am.  B.  R.  436. 

1*  Courier- Jcmrnal  Job  Printing 
Co.  V.  Schaeffer-Meyer  Brewing 
Co.  (C.  C  A.  6th  Cir.),  101  Fed. 
Rep.  699,  44  C  C  A.  614,  4  Am. 

B.  R.  183;  In  re  Rouse,  Hazard 
&  Co.  (C  C.  A.  7th  Cir.),  91  Fed. 
Rep.  96,  ?3  C  C.  A.  356,  1  Am.  B. 
R.  234;  In  re  Richards  (C  C  A. 
7th  Cir.),  96  Fed.  Rep.  935,  37  C 

C.  A.  634,  3  Am.  B.  R.  145. 

1*  Guadette  v.  Graham  (C.  C  A. 
9th  Cir.),  164  Fed.  Rep.  311,  90  C 
C.  A.  243,  21  Am.  B.  R.  142. 

15  Foreman  v.  Burleigh  (C  C  A. 
1st  Cir.),  109  Fed.  Rep.  313,  48  C. 
C  A.  376,  6  Am.  B.  R.  230;  Living- 
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may  appeal  from  the  allowance  of  a  claim  of  another  cred- 
itor in  case  the  trustee  refuses  to  appeal. '^^  A  better  practice 
is  for  the  dissatisfied  creditor  to  procure  an  order  of  the 
court  of  bankruptcy  to  either  direct  an  appeal  by  the  trustee 
or  permit  the  creditor  to  appeal  in  the  name  of  the  trustee.^'' 

§  826.    Appeals  and  writs  of  error  in  controversies  arising  in 
bankruptcy. 

The  circuit  courts  of  appeals  have  "appellate  jurisdiction 
of  controversies  arising  in  bankruptcy  proceedings  from  the 
courts  of  bankruptcy  over  which  they  have  appellate  juris- 
diction in  other  cases."  ^ 

It  may  be  said  generally  that  controversies  embrace  inde- 
pendent suits  at  law  and  in  equity  growing  out  of  the  settle- 
ment of  bankrupt  estates ;  ^  interventions  to  assert  title  to 
,or  a  lien  on  the  property  in  the  possession  of  the '  trustee, 
thereby  raising  a  distinct  and  separable  issue ;  *  and  trials  by 


stone  V.  Heiineman  (C.  C.  A.  6th 
Cir.),  120  Fed.  Rep.  786,  57  C.  C.  A. 

154,  10  Am.  B.  R.  3.9;  Chatfield  v. 
O'Dwyer  (C.  C.  A.  8th  Cir.),  101 
Fed.  Rep.  797,  42  C.  C.  A.  30,  4 
Am.  B.  R.  313, 

"/n  re  Roche  (C.  C.  A.  5th  Cir.), 
101  Fed.  Rep.  956,  42  C.  C.  A.  115, 
4  Am.  B.  R.  369;  McDaniel  v. 
Stroud  (C.  C.  A,  4th  Cir.),  106  Fed. 
Rep.  486,  45  C.  C.  A.  446,  5  Am.  B. 
R.  685;  Ohio  Valley  Bank  v.  Mack 
(C.  C.  A.  6th-  Cir.),  163  Fed.  Rep. 

155,  89  C.  C.  A.  6Q5,  20  Am.  B.  R. 
919;  In  re  Roadarmoiir  (C.  C.  A. 
6th  Cir.),  177  Fed.  Rep.  379,  100  C. 
C.  A.'  611,  24  Am.  B.  R,  49. 

".Chatfield  v.  O'Dwyer  (C.  C.  A. 
8th  Cir.),  101  Fed.  Rep.  797,  42  C. 
C.  A.  30,  4  Am.  B.  R.  313.  See  also 
McDaniel  v.  Stroud  (C.  C.  A.  4th 
Cir.),  106  Fed.  Rep.  486  45  C.  C.  A. 
446.  5  Am.  B   R.  685. 


IB.  A.  1898,  Sec.  24a.  Sec.  130 
of  the  judicial  code  (Act  of  March 
3,  1911,  36  Stat,  at  L.  1087)  provides 
that  the  circuit  courts  of  appeals 
shall  have  appellate  and  supervisory 
jurisdiction  conferred  upon  them  by 
the  bankruptcy  act  and  shall  exer- 
cise the  same  in  the  manner  therein 
prescribed. 

2  Bardes  v.  Hawarden  Bank,  175 
U.  S.  526,  44  L.  Ed.  261,  3  Am.  B, 
R.  680;  and  178  U.  S;  524,  44  L. 
Ed.  1175,  4  Am.  B.  R.  163;  Doro- 
show  V.  Ott  (C.  C.  A.  3d  Cir.), 
134  Fed.  Rep.  740,  67  C.  C.  A.  644, 
14  Am.  B.  R.  34. 

3  Hewit  V.  Berlin  Mach.  Wks.,  194 
U.  S.  296,  48  L.  Ed.  986,  11  Am.  B. 
R.  709;  Knapp  v.  Milwaukee  Trust 
Co.,  216  U.  S.  545,  54  L.  Ed.  610, 
24  Am.  B.  R.  761 ;  Security  Ware- 
housing Co.  V.  Hand,  206  U.  S. 
415,  51  L.  Ed.  1117, 19  Am.  B.  R.  291. 
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jury  in  bankruptcy  proceedings.*  Controversies  of  this  kind 
are  not  proceedings  in  bankruptcy.  What  constitutes  a  con- 
troversy is  discussed  at  length  in  another  place.  ^ 

Judgments  and  decrees  in  such'  cases  are  revised  by  the 
appellate  courts  as  before  the  passage  of  the  act.*  The  statute 
regulating  the  appellate  jurisdiction  is  found  in  the  judicial 
code/  reenatting  sections  5  and  6  of  the  act  creating  the 
circuit  courts  of  appeals  and  distributing  the  jurisdiction 
between  the  supreme  court  and  the  new  courts  created.* 

Section  128  of  the  judicial  code  provides  that  "The  circuit 
courts  of  appeals  shall  exercise  appellate  jurisdiction  to 
review  by  appeal  or  writ  of  error  final  decisions  in  the  dis- 
trict courts,  including  the  United  States  district  court'  for 
Hawaii,  in  all  cases  other  than  those  in  which  appeals  and 
writs  of  error  may  be  taken  direct  to  the  supreme  court;  as 
provided  in  section  two  hundred  and  thirty-eight,  unless 
otherwise  provided  by  law." 

It  will  be  observed  that  the  circuit  courts  of  appeals  may 
review  the  final  decision  of  the  district  court  in  any  case  not 
within  the  appellate  jurisdiction  of  the  supreme  court.  The 
circuit  court  of  appeals  has  no  jurisdiction  to  review  decisions 
in  cases  which  go  direct  to  the  supreme  court  unless  the  case 

*  See  Sec.  830,  post.    Grant  Shoe  8  Am.   B. .  R.  521 ;  Booneville  Nat. 

Co.  V.  Laird,  203  U.  S.  S02;  51  L.  Bank  v.  Blakey  (C.  C.  A.  7th  Cir.), 

Ed.  292,  17  Am.  B.  R.   1 ;  Elliotte  107  Fed.  Rep.  891,  47  C.  C.  A.  43, 

v;  Toeppner,  187  U.  S.  327,  ,47  L.  6  Am.  B.  R.  13;  Steele  v.  Buel  (C. 

Ed.  200,  9  Am.   B.  R.  SO.  C.  A.  8th  Gir.),  104  Fed.  Rep.  968, 

5  See  Sec.  827,  post.  AA  C.  C.  A.  287,  5  Am.  B.  R.  165 ; 

6  B.  A.  1898,  Sec.  24a.  Bardes  ,v.  Burleigh  v.  Foreman  (G.  C.  A.  1st 
Hawarden  Bank,  175  U.  S.  526,  44  Cir.),  125  Fed.  Rep.  217,  60  C.'  G, 
L.  Ed.  261,  3  Am.  B.  R.  680,  178  U.  A.  109,  11  Am.  B.  R.  '74. 

S.  524,  44  L.  Ed.  1175,  4  Am.  B..  R.  ''Sees.  128  to  135  of  the  judicial 

163;     Hewit     v.     Berlin     Machine  ■  code  regulating  the  jurisdiction  of 

Works,   194  U.   S.   296,   48  L.    Ed.  the    circuit   courts   of   appeals   and 

986,    11    Am.    B.    R.   709;    Scott  v.  Sees.    233    et    seq.,    regulating   the 

Wilson    (G.    G.   A.    7th    Cir.),    115  jurisdiction    of   the    supreme   court 

Fed.   Rep.   284,   53   C.   C.   A.   76,   8  (Act  of  March  3.  1911,  36  Stat,  at 

Am.   B.   R.   349;    Stelling  v.   Jones  L.  1087). 

Lumber   Co.    (C.   C.   A.   7th   Cir.),  s  Act  of  March  3,   1891,  26  Stat. 

116  Fed.  Rep,  261,  53  G.  G.  A.  81,  at  L.  826. 
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is  also  brought  within  the  provisions  of  section  128  of  the 
code.  In  such  cases  the  defeated  party  may  take  it  to  either 
court  for  review.® 

Section  238  of  the  judicial  code  reenacting  section  5  of 
the  act  of  1891/"  provides  that  "Appeals  and  writs  of  error 
may  be  taken  from  the  district  court,  including  the  United 
States  district  court  for  Hawaii,  direct  to  the  supreme  court 
in  the  following  cases :  In  any  case  in  which  the  jurisdiction 
of  the  court  is  in  issue,  in  which  case  the  question  of  juris- 
diction alone  shall  be  certified  to  the  supreme  court  from  the 
court  below  for  decision ;  from  the  final  sentences  and  decrees 
in  prize  causes ;  in  any  case  that  involves  the  construction  or 
application  of  the  Constitution  of  the  United  States;  in  any 
case  in  which  the  constitutionality  of  any  law  of  the  United 
States,  or  the  validity  or  construction  of  any  treaty  made 
under  its  authority  is  drawn  in  question;  and  in  any  case 
in  which  the  constitution  or  law  of  a  State  is  claimed  to  be 
in  contravention  of  the  Constitution  of  the  United  States." 

§  827.  ■  Controversies  arising  in  bankruptcy. 

By  such  controversies  are  meant  controversies  arising  in 
bankruptcy  proceedings  Jn  the  exercise  by  the  courts  of 
bankruptcy  of  the  jurisdiction  vested  in  them  at  law  and  in 
equity  by  section  2,  to  settle  the  estates  of  bankrupts  and  to 
determine  controversies  in  relation  thereto. '^ 

A  controversy  arising  in  bankruptc}-  is  usually  presented  by 
a  contest  between  the  trustee  and  a  third  person  with  respect 
to  some  right,  title  or  interest  in  property  claimed  to  belong 
to  the  estate.  Such  contests  do  not  in  every  instance  present  a 
controversy  arising  in  bankruptcy.^ 

^Sec.    154    Loveland's    Appellate  man   (C.  C.  A.   1st  Cir,),  125  Fed. 

Jurisdiction  of  the  Federal   Courts  Rep.  217,  60  C.  C.  A.  109,  11  Am.  B. 

and  cases  cited  at  note  8.  R.  74. 

10  Act  of  Inarch  3,  1891,  26  Stat.  2  See  Sec.  26,   ante,  for  the   dis- 

at  L.  826.                           '  tinction    between    bankruptcy    pro- 

1  Hewit    V.    Berlin    Mach.    Wks.,  ceedings   and    controversies   arising 

194  U.   S.  296,  48  L.    Ed.   986,   11  in  bankruptcy  generally. 
Am.  B.  R.   709;   Burleigh  v.  Fore- 
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When  an  issue  is  raised  between  the  parties  involving  sub- 
stantial rights  and  which  might  arise  at  common  law  or  in 
equity,  ,the  case  presents  a  controversy  within  the  meaning 
of  section  24a.*  Such  controversies  may  be  independent  suits 
at  law  or  in  equity  growing  out  of  the  settlement  of  the 
estate;  or  interventions  in  the  bankruptcy  proceedings,  which 
raise  a  distinct  and  separable  issue;  or  a  jury  trial  demanded 
under  section  19  of  the  act  as  will  be  pointed  out  in  the  next 
sections. 

In  order  to  be  reviewable  in  a  circuit  court  of  appeals 
under  section  24a  of  the  act,  the  proceedings  in  the  court 
below  must  be  in  the  nature  of  a  plenary  action.  The  final 
judgment  or  decree  in  such  cases  may  be  reviewed  on  appeal 
or  writ  of  error  as  a  controversy  arising  in. bankruptcy,*  but 
can  not  be  revised  on  petition.^ 

A  summary  order  by  a  court  of  bankruptcy  on  a  rule  to 
show  cause  is  not  such  a  controversy,  although  the  cause  of 
action  is  clearly  one  at  law  or  in  equity.  Such  orders  may 
be  reviewed  and  correcte|l  on  petition  to  revise  as  to  matters 
of  law  under  section  24&,  but  not  on  appeal  or  writ  of  error.^ 

§  828.    Independent  suits  as  controversies  within   section  24a. 

An  independent  suit  at  law  or  in  equity  growing  out  of 
•  the  settlement  of  a  bankrupt  estate  is  a  controversy  arising 

3  Mason  v.  Wolkowich   (C.  C.  A..  Fed.    Rep.    89,    78    C.    C.    A.    10; 

1st  Cir.),  ISO  Fed.  Rep.  699,  80  C.  Elliott    v.    Toeppner,     187    U.     S. 

C.  A.  435,  17  Am.  B.  R.  709;  Bur-  327,    47    L.    Ed.'  200,    9    Am.    B. 

leigh    V.    Foreman     (C.    C.    A.    1st  R.    SO;    Sterling  v.    Jones    Lumber 

Cir.),  12S  Fed.  Rep.  217,  60  C.  C.  A.  Co.    (C.   C.  A.  7th  Cir.),  116  Fed. 

109,   11  Am.   B.  R.  74;   Thomas  v.  Rep.  261,  S3  C.  C.  A.  81,  8  Am.  B. 

Woods  (C.  C.  A.  8th  Cir.),  173  Fed.  R.  S21. 
Rep.  S8S,  97  C.  C.  A.  S3S,  23  Am.  ^  See  Sec.  814,  ante. 

B.  R.  132.  0  Louisville  Trust  Co.  v.   Comin- 

*Hewit    V.    Berlin    Mach.    Wlcs.,  gor,  184  U.  S.  18,  46  L.  Ed.  413,  7 

194  U.  S.  296,  48  L.  Ed.  9^6,,  11  Am.  Am.  B.  R.  421 ;  Schwe^r  v.  Brown, 

B.  R.  709;  In  re  Mueller  (C.  C.  A.  19S  U.  S.  171,  49  L.  Ed.  144;  First ; 
6th  Cir.),  135  Fed.  Rep.  711,  68  C.  Nat.   Bank   v.   Title   &   Trust   Co., 

C.  A.  349,  14  Am.  B.  R.  256;  Smith  198  U.'  S.  280,  49  L.  Ed.   1051,   14 
V.  Means   (C.  C.  A.  7th  Cir.),  148  Am.  B.  R.  102.     • 
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in  bankruptcy  within  the  meaning  of  section  24a  of  the  act.^ 
Such  are  actions  at  law  for  the  specific  recovery  of  per- 
sonal property ;  ^  or  a  suit  in  equity  by  a  trustee  to  set  aside 
transfers  in  fraud  of  creditors  and  recover  the,  property  for 
the  estate ;  ^  or  a  suit  to  set  aside  a  preference  and  recover 
the  property,*  or  a  bill  in  equity  to  enjoin  the  prosecution 
of  a  suit/  or  to  enjoin  a  person  from  interfering  with  the 
possession  by  the  trustee  or  property  claimed  by  both  par- 
ties;® or  a  judgment  of  commitment  for  a  criminal  con- 
tempt;'^ or  an  independent  plenary  suit  to  enforce  liens  and 
rig'ht  of  possession  upon  property  in  the  possession  of  the 
trustee ;  *  or  an  action  by  a  third  person  to  recover  property 
in  the  possession  of  the  receiver  of  a  bankrupt ;  ^  or  a  suit 


1  Thcymas  v.  Sugarman,  218  U.  S. 
•  129;  Delta  Nat.  Bank  v.  Easter- 
brook  (C.  C.  A.  Sth  Cir.),  133  Fed. 
Rep.  S^,  67  C.  C.  A.  236,  13  Am.  B. 
R.  338;  Scott  &  Co.  V.  Wilson  (C. 
C.  A.  7th  Cir.),  lis  Fed.  Rep.  284, 
S3  C.  C.  A.  76,  8  Am.  B.  R.  349; 
Doroshow  •  v.  Ott  (C.  C.  A.  3d 
Cir.),  134  Fed.  Rep.  740,  67  C.  C. 
A.  644,  14  Am.  B.  R.  34;  Security 
Warehousing  Co.  v.  Hand  (C.  C.  A. 
7th  Cir.),  143  Fed.  Rep.  32,  77  C.  C. 
A.  186.  16  Am.  B.  R.  49;  and  206 
U.  S.  415,  SI  L.  Ed.  1117,  19  Am.  B. 
R.  291;  In  re  Jacobs  (C.  C.  A.  Sth 
Cir.),  99  Fed.  Rep.  S39,  39  C.  C.  A. 
647,  3  Am.  B.  R.  671 ;  Morehouse  v. 
Pacific  Hdwe.  Co.  (C.  C.  A.  9th 
Cir.),  177  Fed.  Rep.  337,  100  C.  C. 
A.  647,  24  Am.  B.  R.  178. 

2  Delta  Nat.  Bank  v.  Easterbrook 
(C.  C.  A.  Sth  Cir.),  133  Fed.  Rep. 
521,  67  C.  C.  A.  236,  13  Am,.  B.  R. 
338,  writ  of  certiorari  denied  200 
U.  S.  620,  SO  L.  Ed.  624. 

'  Thomas  v.  Sugarman,  218  U.  S. 
129;"  Doroshow  v.  Ott  (C.  C.  A.  3d 
Cir.),  134  Fed.  Rep,  740,  67  C.  C. 
A.  644,  14  Am.  B.  R.  34;  In  re 
Jacobs  (C.  C.  A.  Sth  Cir.),  99  Fed. 


Rep.  539,  39  C.  C.  A.  047,  3  Am. 
B.  R.  671. 

*  Boonville  Nat.  Bank  v.  Blakey 
(C.  C.  A.  7th  Cir.),  107  Fed.  Rep. 
891,  47  C.  C.  A.  43,  6  Am.  B.  R.  13. 

5  Doroshow  v.  Ott  (C.  C.  A.  3d 
Cir.), -134  Fed.  Rep.  740,  67  C.  C. 
A.  644,  14  Am.  B.  R.  34. 

°  Sterling  v.  Jones  Lumber  Co. 
(C.  C.  A.  7th  Cir.),  116  Fed.  Rep. 
261,  53  C.  C.  A.  81,  8  Am.  B.  R. 
521;  In  re  Rusch  (C.  C.  A.  7th 
Cir.),  116  Fed.  Rep.  270,  S3  C.  C. 
A.  631,  S  Am.  B.  R.  518. 

'  Morehouse  v.  Pacific  Hdwe  Co. 
(C.  C.  A.  9th  Cir.),  177  Fed.  Rep. 
337,  100  C.  C.  A.  647,  24,Am.  B.  R. 
178. 

As  to  reviewing  orders  commit- 
ting persons  fot  contempt  generally 
see  Sec.  686,  post. 

8  Security  Warehousing  Co.  v. 
Hand  (C.  C.  A.  7th  Cir.),  143  Fed. 
Rep.  32,  74  C.  C.  A.  186,  16  Am.  B. 
R.  49,  and  206  U.  S.  415,  51  L.  Ed. 
1117,  19  Am.  B.  R.  291. 

3  Walter  Scott  &  Co.  v.  Wilson 
(C.  C.  A.  7th  Cir.),  llS  Fed.  Rep. 
284,  S3  C.  C.  A.  76,  8  Am.  B.  R. 
349. 
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against  parties  claiming  possession  of  goods  in  the  bankrupt's 
store,  as  warehousemen,  under  a  lease  of  the  store. '^'^ 

A  final  judgment  or  decree  in  such  suits  may  be  reviewed 
by  a  circuit  court  of  appeals  on  writ  of  error  or  appeal  in 
the  exercise  of  its  general  appellate  jurisdiction.^'^ 

§  829.    Intervening  petitions  as  controversies  within  Sec.  24a. 

An  intervention'  by  a  third  party,  by  petition  or  other- 
wise, in  the  bankruptcy  proceedings  in  Which  a  separable  and 
distinct  issue  is  made  and  tried  on  pleadings  and  proofs  is  a 
controversy  arising  in  banlcruptcy.^  When  such  an  issue  is 
raised  between  the  parties  intervening  and  the  trustee,  involve 
substantial  rights,  and  which  might  arise  at  common  law  or 
in  equity,  the  case  presents  a  controversy  within  the  meaning 
of  section  24o.^ 

A  controversy  of  this  kind  arises  where  a  ffiird  party  in- 
tervenes in  the  bankruptcy  proceedings  to  assert  title  to 
property  in  the  possession  of  the  trustee ;  ^  or  to  enforce  a 
mortgage  lien  upon  the  property  in  the  possession  of  the 
trustee  as  a  part  of  the  bankrupt  estate ;  *  or  by  a  vendor  to 
recover  specific  property  in  the  possession  of  the  trustee 
under    a    conditional    sale    contract    retaining    title    in    the 

10  Whitney  v.  Wenmaii,  198  U.  S.  In  re  Mueller  (C.  C.  A.  6th  Cir.), 
539,  49  L.  Ed.  1157,  14  Am,  B.  R.  135  Fed.  Rep.  711,  68  C.  C.  A.  349," 
45,  was  treated  as  a  controversy  ap-      14  Am.  B.  R.  256. 

pealable  direct  to  the  supreme  court  ^  Mason  v.  Wolkowich  (C.  C.  A. 

under  Section  5,  clause  1  of  the  Act  1st  Cir.),  150  Fed.  Rep.  699,  80  C. 

of  March  3,  1891,  26  Stat,  at  L.  826,  C.  A.  435,  17  Am.  B.  R.  709;  Bur- 

11  B.  A,  1898,  Sec.  24  a.  Sec,  128  leigh  v.  Foreman  (C.  C.  A.  1st 
of  the  Judicial  Code  of  1911,  Act  of  Cir.),  125  Fed.  Rep.  217,  60  C.  C.  A. 
March  3,  1911,  36  Stat,  at  L.  1087.  109,   11   Am.  B.  R.  74;  Thomas  v. 

iKnapp  V.  Milwaukee  Trust  Co.,  Woods  (C.  C.  A.  8th  Cir.),  173  Fed. 
216  U.  S.  545,  54  L.  Ed.  610,  24  Am.      Rep.  585,  97  C.  C.  A.  535,  23  Am.  B. 

B.  R.  761 ;  York  Mfg.  Co.  v.  Cassell,      R.  132. 

201   U.   S.   344,  50   L.   Ed.   782,   15  ^  Hewit    v.    Berlin    Mach.    Wks., 

Am.    B.   R.   633;    Hewit   v,    BerHn  194  U.  S.  296,  48  L,  Ed,  986,  11  Am. 

Mach.  Wks.,  194  U.  S.  296,  48  L.  Ed.  B.  R.  709. 

986,  11  Am.  B  R.  709;  Burleigh  v.  But  see  In  re  Whitener  (C.  C.  A. 

Foreman   (C.   C.  A.   1st  Cir,),   125  5th  Cir.),  105  Fed.  Rep.  180,  44  C. 

Fed.  Rep.  217,  60  C.  C.  A.  109,  11  C.  A.  434,  5  Am.  B.  R.  198. 

Am.  B.  R.  74;  Hinds  v.  Moore  (C.  ^Knapp  v.  Milwaukee  Trust  Co., 

C.  A.  6th  Cir.),  134  Fed.  Rep.  221,  216  U.  S.  545,  54  L.  Ed.  610,  24  Am. 
67  C.  C.  A.   149,   14  Am.  B.  R.   1 ;  B.  R.  761;   In  re  First  Nat.  Bank 
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vendor;  ®  or  a  proceeding  to  marshal  assets  in  the  hands  of  a 
trustee  as  between  partnership  and  individual  creditors ;  ®  or 
where  a  lessor  claims  property  under  a  lease  with  the  bank- 
rupt upon  confirmation  of  a  composition.'' 

A  petition  of  a  trustee  filed  in  the  bankruptcy  court  pre- 
senting a  controversy  of  a  character  justiciable  in' other  courts 
is  a  controversy  within  the  meaning  of  section  24a  of  the  act.*' 
Such  are  petitions  to  have  certain  adverse  claims  and  liens 
on  property  of  the  estate  declared  void  and  for  a  sale  of  the 
property  free  of  liens ;  "  or  to  compel  payment  to  him  of  the 
proceeds  of  an  unauthorized  sale  of  the  assets  of  the  bank- 
rupt ;  ^^  or  attacking  a  mortgage  on  property  of  the  bankrupt 
in  his  possession  as  a  preference." 

An  intervention  is  a  proceeding  in  equity.  A  final  decree 
in  such  proceedings  may  be  reviewed  on  appeal  by  the  circuit 
court  of  appeals  in  the  exercise  of  its  g-eneral  appellate  juris- 
diction.^^ 

Cir.),  173  Fed.  Rep.  S8S,  97  C.  C. 
A.  S3S,  23  Am.  B.  R.  132;  Lozler  v. 
Savings  Bank  &  Trust  Co.  (C.  C. 
A.  6th  Cir.),  163  Fed.  Rep.  212,  89 
C.  C.  A.  642,  20  Am.  B.  R.  845. 

"Thomas  v.  Woods  (CCA  8th 
Cir.),  173  Fed.  Rep.  S8S,  97  C.  C.  A. 
535,  23  Am.  B.  R.  132. 

"Mason   v.    Wolkowich    (C.    C 

A.  1st  Cir.), ISO  Fed.  Rep.  699,  80 
C.  C.  A.  435,  17  Am.  B.  R.  709. 

11  Lozier  v.  Savings  Bank  &  T. 
Co.  (C  C  A.  6th  Cir.),  163  Fed. 
Rep.  212,  89  C.  C.  A.  642,  20  Am.  B. 
R.  845. 

i^B.  A.  1898,  Sec.  24a.  Sec,  128 
of  the  Judicial  Code  of  1911,  Act  of 
March  3,  1911,  36  Stat,  at  L  1087. 
Hewit  V.  Berh'n  Machine  Works  194 
U.   S.  296.  48  L.   Ed.  986,   11   Am. 

B.  R:  709;  In  re  First  National 
Bank  CC  C.  A.  6th  Cir.),  135  Fed. 
Rep.  62,  67  C.  C.  A.  536,  14  Am. 
B.  R.  180;  Mason  v.  Wolkowich 
(C  C.  A.  1st  Cir.),  ISO  Fed.  Rep. 
699,  80  C  C.  A.  435,  17  Am.  B. 
R.  709. 


(C  C  A.  6th  Cir.),  135  Fed.  Rep. 
62,  67  C.  C.  A.  536,  14  Am.  B.  R. 
180;  Dodge  v.  Norlin  (C.  C.  A.  8th 
Cir.),  133  Fed.  Rep.  363,  66  C.  C  A. 
425,  13  Am.  B.  R.  176;  Liddon  & 
Bro.  V.  Smith  (C  C.  A.  Sth  Cir.), 
135  Fed.  Rep.  43,  67  C  C  A.  517, 
14  Am.  B.  R.  204. 

But  see  In  re  Antigo  ScreeA  Door 
Co.  (C  C  A.  7th  Cir.),  123  Fed. 
Rep.  249,  59  C.  C.  A.  248,  10  Am.  B. 
R.  539. 

sDoUe  V.  Cassell  (C.  C.  A.  6th 
Cir.),  13S  Fed.  Rep.  52,  67  C  C.  A. 
526,  14  Am.  B.  -R.  52,  on  appeal 
York  Mfg.  Co.  V.  Cassell,  201  U.  S. 
344,  SO  L,  Ed.  782,  IS  Am.  B.  R.  633. 

*  Burleigh  v.  Foreman  (C  C  A. 
1st  Cir.),  125  Fed.  Rep.  217,  60  C. 
C.  A.  109,  11  Am.  B.  R.  74. 

Un  re  Winship  (C  C  A.  7th 
Cir.),  120  Fed.  Rep.  93,  56  C  C  A. 
45,  9  Am.  B.  R.  638. 

8  Mason  v.  Wolkovjfich  (C.  C  A. 
fst  Cir.),  150  Fed.  Rep.  699,  80  C. 
C.  A.  435,  17  Am.  B.  R.  709; 
Thomas   v.   Woods    (C   C.   A.   Sth- 
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But  where  it  becomes  necessary,'  as  incident  to  a  step  in 
bankruptcy,  to  determine  the  title  or  interest  of  third  parties, 
who  may  be  brought  in  for  that  purpose,  it  is  not  a  contro- 
versy arising  in  bankrupcy,  but  continues  to  be  a  proceeding 
in  bankruptcy  proper.^* 

Such  is  a  petition  by  a  trustee  for  an  order  to  sell  real 
estate  and  bring  in  third  persons  claiming  liens  thereori;  ^* 
or  where  a  creditor  proves  his  claim  asserting  a  security  for 
'  his  debt;^^  or  where  in  determining  the  priority  of  claims 
the  validity  of  a  trust  deed  is  drawn  in  question,  the  debt 
not  being  disputed.^® 

A  judgment  or  order  in  such  proceedings  may  be  reviewed 
by  the  circuit  court  of  appeals  on  petition  for  revision  or  an 
appeal  in  bankruptcy,  according  to  the  nature  of  the  pro- 
ceeding.^'' 

§  830.    Jury  trials  as  controversies  within  Section  24a. 

A  trial  by  jury  in  a  bankruptcy  proceeding  under  sec- 
tion 19  of  the  act  is  a  controversy  arising  in  bankruptcy 
within  the  meaning  of  section  24a.  ^ 

"  Coder  v.  Arts,  213  U.  S.  223,  S3  "  Morgan  v.  First  Nat.  Bank  (C. 
L.  Ed.  772,  22  Am.  B.  R.  1 ;  In  re  C.  A.  4th  Cir.),  145  Fed.  Rep.  466, 
McMahon  (C.  C.  A.  6th  Cir.),  147  76  C.  C.  A.  236,  16  Am.  B.  R.-639; 
Fed.  Rep.  68S,  77  C.  C.  A.  668,  17  In  re  Rouse,  Hazard  &  Co.  (C.  C. 
Am.  B.  R.  530;  Morgan  v.  First  A.' 7th  Cir.),  91  Fed.  Rep.  96,  33  C. 
Nat.  Bank  (C.  C.  A.  4th  Cir.),  145  C.  A.  356.  1  Am.  B.  R.  234]  Courier- 
Fed.  Rep.  466,  76  C.  C.  A.  236,  16  Journal  Job  Printing  Co.  v.  Schae- 
Am.  B.  R.  639.  fer-Meyer  Brewing  Co.    (C.   C.   A. 

"/w  re  McMahon  (C.  C.  A.  6th  6th  Cir.),  101  Fed.  Rep.  699,  41  C. 

Cir.),  147  Fed.  Rep.  685,  77  C.  C.  C.  A.  614,  4  Am.  B.  R.  183;  In  re 

A.  668,  17  Am.  B.  R.  530;  Schuler  Worcester    County    (C.    C.   A.    1st 

V.  Hassinger    (C.   C.  A.   5th  Cir.),  Cir.),  102  Fed.  Rep.  808,  42  C.  C.  A. 

177   Fed.   Rep.    119,    100   C.    C.    A.  637,  4  Am  B.  R.  496. 

539,  24  Am.  B.  R.  184.  I'As  to  revisory  jurisdiction  see 

i»  Coder  v.  Arts,  213  U.   S.  223,  Sec.    810,   ante.     B.    A.    1898,   Sec. 

S3  L.   Ed.    772,   22   Am.   B.   R.    1 ;  24&.     As  to  appeals  in  bankruptcy, 

Cunningham  v.  German  Ins.  Bank  see  Sec.  822,  ante.    B.  A.  1898,  Sec. 

(C,  C.  A.  6th  Cir.),  101  Fed.  Rep.  25o. 

977,  41  C.  C.  A.  609,  4  Am.  B.  R.  i  Elliott  v  Toeppner,   187  U.  S. 

192;  Burow  v.  Grand  Lodge  (C.  C.  327,  47  L.  Ed.  200,  9  Am.  B.  R.  SO; 

A.  5th  Cir.),  133  Fed.  Rep.  708,  66  Duncan   v.    Landis    (C.    C.    A.    3d 

C.  C.  A.  538,  13  Am.  B.  R.  542.  Cir.),  106  Fed.  Rep.  839,  45  C.  C. 
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The  right  to  trial  by  jury  granted  by  the  bankrupt  act  on 
demand  is  absolute,  and  means  a  trial  'by  jury  according  to 
the  established  practice  in  courts  of  common  law.^  It  is  a 
suit  at  law  independent  of  and  separate  from  the  proceedings 
in  bankruptcy.  The  final  judgment  may  be  reviewed  by  a 
circuit  court  of  appeals  in  the  exercise  of  its  general  appel- 
late jurisdiction.* 

It  is  settled  that  rulings  made  during  the  course  of  a  trial 
by  jury  under  section  19  in  a  bankruptcy  proceeding  can  be 
reviewed  only  on  writ  of  error.*  But  where  a  person  waives 
his  statutory  right  to  a  jury  trial,  by  failing  to  apply  for  a 
jury  in  writing,  and  the  issues  are  submitted  to  a  jury,  the 
verdict  returned  is  advisory  as  in  equity.  The  decree  of  the 
trial  court  in  such  cases  may  be  reviewed  on  appeal.^ 

§  831.    Method  of  reviewing  decisions  in  controversies  arising 
in  bankruptcy. 

The  manner  of  proceeding  to  obtain  a  review  of  a  decree 
■  or  a  judgment  in  a  controversy  arising  in  bankruptcy  pro- 
ceedings and  the  practice  in  respect  thereto  is  not  changed 
■  or  affected  by  the  bankruptcy  statute.^    Only  final  judgments 
and  decrees  in  such  controversies  are  reviewable.^    A  decree 

A.  666,  5  Am.  B.  R.  649;. Grant  Shoe  R.   649;    Bower  v.   Holzworth    (C. 

Co.  V.  Laird,  212  U.  S.  445,  S3  L.  C.  A.  8th  Cir.),  138  Fed   Rep.  28, 

Ed.  591,  21  Am.  B.  R.  484.  70  C  C.  A.  396,  IS  Am.  B.  R.  22; 

^EUiott  V.   Toeppner,   187  U.   S.  In  re  Neasmith  (C.  C.  A.  6th  Cir.), 

327,  47  L.  Ed.   200,   9  Am..  B.   R.  147  Fed.  Rep'.  160;  Ins.  Co.  v.  Com- 

50;  Duncan  v.  Landis  (C.  C.  A.  3d  stack,  16  Wall.  258,  21  L.  Ed.  493; 

Cir.),  106  Fed.  Rep.  839,  45  C.  C.  Lennox  v.  Allen-Lane  Co.  (C.  C.  A. 

A.  666,  5  Am.  B.  R.  649.  1st  'Cir.),  167  Fed.  Rep.  114,  92  C. 

s  B.  A.  1898,  Sec.  24o.     Sec.  128  C.  A.  566,  21  Am.  B.  '^.  648. 

of  the  Judicial  Cade  of  1911,  Act  of  '^  In  re  Neasmith   (C.  C.  A.  6th 

March  3,  1911,  36  Stat,  at  L.  1087.  Cir.),  147  Fed.  Rep.  160,  77  C.  C.  A. 

Duncan  v.  Landis   (C.  C.  A.  3d  402,  17  Am.  B.  R.   128;   Oil  Well 

Cir.),  106  Fed.  Rep.  839,  45  C.  C.  Supply  Co.  v.  Hall  (C.  C.  A.  4th 

A.  666,  5  Am.  B.  R.  649.  Cir.),  128  Fed.  Rep.  875,  63  C.  C. 

*  Grant   Shoe   Co.   v.  Laird,  203  A.  343,  11  Am.  B.  R.  738. 

U.  S.  502,  51  L.  Ed.  292,  17  Am.  B.  i  Bardes  v.  Hawarderi  Nat.  Bank, 

R.  1 ;  and  212  U.  S.  445,  S3  L.  Ed.  175  U.  S.  526,  44  L.  Ed.  261,  3  Am. 

591,  21   Am.  B.  R.  484;  Elliott  v.  B.  R.  680,  178  U.  S.  524,  44  L.  Ed. 

Toeppner,  187  U.  S.  327,  47  L.  Ed.  1175,  4  Am.   B.  R  163;   Hewit  v. 

200,  9  Am.   B.  R.   SO;    Duncan  v.  Berlin  Mach.  Wks.,  194  U.  S.  296, 

Landis  (C.  C.  A.  3d  Cir.),  106  Fed.  48  L.  Ed.  986,  11  Am.  B.  R.  709. 
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in  equity  can  be  reviewed  only  by  appeal  and  a  judgment  at 
law  only  on  writ  of  error.^  An  intervention  is  a  proceeding  in 
equity  and  reviewable  on  appeal.** 

The  time  within  which  an  appeal  or  writ  of  error  may  be 
sued  out  in  this  class  of  cases  is  six  months  from  the  entr} 
of  the  decree,  or  judgment  sought  to  be  reviewed,*  except 
from  an  interlocutory  order  or  decree  in  equity  granting  or 
continuing,  refusing  or  dissolving  an  injunction  or  appoint- 
ing a  receiver  when  it  must  be  taken  within  thirty  days  from 
the  entry  of  such  order  or  decree.^  An  order  granting  or 
continuing  an  injunction  or  appointing  a  receiver  in  bank- 
ruptcy proceedings  is  not  reviewable  under  this  provision.^ 

In  proceedings  in  equity,  instituted  for  the  purpose  of 
carrying  into  effect  the  provisions  of  the  act  or  enforcing  the 
rights  and  remedies  giyen  by  it,  the  rules  of  equity  procedure 
established  by  the  suprerhe  court  of  the  United  States  must 
be  followed  as  nearly  as  may  be.'' 

In  proceedings  at  law  instituted  for  the  same  purpose,  the 
practice  and  procedure  in  cases  at  law  shall  be  followed  as 
nearly  as  may  be.'' 

Judgments  and  decrees  of  a  territorial  court  in  such  cases 
may  be  reviewed  by  the  supreme  court  of  the  territory.® 

175    U.    S.    526,  -44   L.    Ed.   261,   3  » Act  of  March  3,  1891,  Sec.  7,  as 

Am.  B.  R.  680.  amended  by  Sec.  129  of  the  Judicial 

3  Delta  Nat.  Bank  v.  Easterbrook  Code,  Act  of  March  3,  1911,  36  Stat. 

(C.  C.  A.  5th  Cir.),  133  Fed.  Rep.  at   L.    1087:      See   also    Loveland's 

521,   67   C.   C.   A.  236,    13  Am.   B.  Appellate  Juris.,  Chap.  XII. 

R.  338.     See  also  Loveland's  Appel-  ^  O'Dell  v.  Boyden  (C.  C.  A.  6th 

late  Juris.,  Sees.  22,  23  and  24.  Cir.),  ISO  Fed.  Rep.  731,  80  C.  C.  A. 

3*  Hewit   V.    Berlin    Mach.    Wks.  397,  17  Am.  B.  R.  751. 

194  U.    S.  296,  48  L.   Ed.   986,    11  ^  Gen.  Ord.  36. 

.A-m.   B.   R.   709;    In   re   First   Nat.  As  to  the  practice  in  obtaining  a 

Bank  (C.  C.  A.  6th  Cir.),  135  Fed.  review  of  a  proceeding  at  law  and 

Rep.  62,  67  C.   C.   A.  536,  14  Am.  in  equity  in  the  appellate  courts  of 

B.  R.   180;     Mason  v.   Wollcowich  the   United    States,   see   Loveland's 

fC.  C.  A.  1st  Cir.'),  150  Fed.  Rep.  Appellate  Juris.,   Chapters   III   and 

699,   80  C.   C.   A,   435,    17  Am.    B.  IV;   rules  of  the  circuit  courts  of 

R.  709.  appeals  and  of  the  supreme  court; 

■•Act  of  March  3,  1891,   Sec.   11,  Loveland's  Forms  Fed.  Prac,  Nos. 

26  Stat,   at  L.  826;   In  re  Mueller  1308  to  1512,  and  notes  thereto. 

(C.  C.  A.  6th  Cir.),  135  Fed.  Rep.  s  Plymouth  Cordage  Co.  V.  Smith, 

711,  68  C.  C.  A.  349,  14  Am.  B.  R.  194  U.  S.  311,  48  L.  Ed.  992. 
256.     See  also  Sec.  832,  posi. 
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§  832.    Time  limit  for  appeals  and  writs  of  error. 

An  appeal  or  writ  of  error  under  section  24a  to  -review  a 
final  judgment  at  law  or  a  final  decree  in  equity  in  a  con- 
troversy arising  in  bankruptcy  proceedings  must  be  sued  out 
within  six  months  from  the  entry  of  such  decree  or  judg- 
ment."^ 

A  writ  of  error  to  review  a  jury  trial  in  bankruptcy  is  a 
controversy  within  the  meaning  of  section  24-a,  and  therefore 
may '  be  prosecuted  any  time  ■  within  six  months  after  the 
judgment.^ 

An  appeal  from  an  interlocutory  order  or  decree  granting, 
continuing,  refusing  or  dissolving  an  injunction  or  appointing 
a  receiver,  must  be  taken  within  thirty  days  from  the  entry 
of  such  order  or  decree.* 

An  appeal  under  section  25a  to  review  a  judgment  in 
bankruptcy  proceedings  must  be  taken  within  ten  days  after 
the  judgment'  appealed  from  has  been  rendered:* 

The  time  begins  to  run  in  the  case  of  an  appeal  or  writ, 
of  err.or  sued  out  under  section  24a  from  the  entry  of  such 
judgment  or  decree  or  order.^     This  has  been  held  to  mean 

'lAct  of  March  3,  1891,   Sec.  11,  *  B.  A.  1898,  Sec.  2So.    In  re  Mc- 

26  Stat,  at  L.  826.     Steele  v.  Buel  Call   (C.  C.  A.  6th  Crr.),  145  Fed. 

(C.  C.  A.  8th  Cir.),  104  Fed.  Rep.  Rep.  898,  76  C.  C.  A.  430,  16  Am. 

968,  44  C.  C.  A.  287,  S  Am.  B.  R.  B.  R.  670;  Thompson  v.  Mauzy  (C. 

165;  Thomias  v.  Sugarman,  218  U.  C.  A.  4th  Cir.),  174  Fed.  Rep.  611, 

S.  129;  In  re  Mueller  (C.  C.  A.  6th  98  C.  C.  A.  457,  23  Am.  B.  R.  489; 

Cir.),  135  Fed.  Rep.  711,  68  C.  C.  A.  Norcross  v.  Mercantile  Co.    (C.  C. 

349,  14  Am.   B.  R.  256;  Boonville  A,  8th  Cir.),  101  Fed.  Rep.  796,  41 

Nat.  Bank  v.  Blakey  (C.  C.  A.  7th  C.    C.   A.   669,   4   Am.    B.   R.   317; 

Cir.),  107  Fed.  Rep.  891,  47  C.   C.  Peterson  v.  Nash  Bros.    (C.   C.  A. 

A.  43,  6  Am.  B.  R.  13.  8th  Cir.),  112  Fed.  Rep.  311,  50  C. 

2  See  Sec.  830,  ante.  Grant  Shoe  C.  A.  260,  7  Am.  B.  R.  181 ;  In  re 
Co.  V.  Laird,  212  U.  S.  445,  S3  L.  Good  (C  C.  A.  8th  Cir.),  99  Fed, 
Ed.  591,  21  Am.  B.  R.  484;  Duncan  Rep.  389,  39  C.  C.  A.  581,  3  Am.  B. 
V.  Lahdis  (C.  C.  A.  3d  Cir.),  106  R.  605;  In  re  Alden  Electric  Co. 
Fed.  Rep.  839,  45  C.  C.  A.  666,  5  (C.  C.  A.  7th  Cir.),  123  Fed.  Rep. 
Am.  B.  R.  649.  415,  59  C.  C.  A.  509,  10  Am.  B.  R. 

3  Act  of  March  3,  1891,  Sec.  7,  as  370. 

amended  by  Sec.  129  of  the  Judicial  =  R.   S.   Sec.   1008;   Sec.  7  of  the 

Code,  Act  of  March  3,  1911,  36  Stat.      act  of  March   3,   1891,   26   Stat,   at 
at  L.  1087.  L.  826. 
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the  date  the  decree  is  signed  by  the  judge  or  actually  entered 
on  the  records  of  the  court.® 

An  appeal  to  review  a  judgment  in  bankruptcy  under  sec- 
tion 25a  must  be  taken  "within  ten  days  after  the  judgment 
appealed  from  has  been  rendered."  The  general  rule  is  that 
where  the  time  begins  to  run  from  the  rendition  of  the  judg- 
ment or  decree  it  means  the  date  of  the  decision  of  the  court 
and  not  the  date  of  its  subsequent  entry  on  the  journal  or 
signing  by  the  judge.''  There  are,  however,  some  cases  which 
hold  that  a  decree  or  judgment  is  not  "rendered"  until  it  is 
entered  on  the  journal  of  the  coilrt.*  It  has  not  been  decided 
whether  the  time  limit  in  appeals  in  bankruptcy  begins  to  run 
from  the  date  of  the  decision  or  from  the  date  of  the  entry 
of  the  judgment* 

It  i?  not  competent  to  contradict  or  explain  the  recital  of 
the  record  with  reference  to  the  date  of  rendition  or  entry 
of  a  judgment  by  evidence  de  hors  the  record.^"  If  the  date 
appearing  in  the  record  is  erroneous  the  correction  should 
be  made  upon  application  to  the  court  below.  ^^ 

In  computing  this  time  the  number  of  days  are  computed 
by  excluding  the  first  and  including  the  last,  unless  the  last 
fall  on  a  Sunday  or  a  holiday,  in  which  event  the  day  last 

6/»    re    McCall    (C.    C.    A.    6th  » /m  r«  McCall,  145  Fed.  Rep.  898, 

Cir.),  14S  Fed.  Rep.  898,  76  C.  C.  76  C.  C.  A.  430,  16  Am.  B.  R.  670, 

A.  430,  16  Am.  B.  R.  670;  Silsby  v.  the  circuit  court  of  appeals  for  the 

Foote,  20  How.  290,  IS  L.  Ed.  822;  sixth   circuit   states   the   distinction 

Boise  County  v.  Gorman.  19  Wall,  without  deciding  it. 

662,  22  L.  Ed.  226;  Polles  v.  Black  In  re  Elkind  (C.  C.  A.  2d  Cir.), 

River  Co.,  113  U.  S.  81,  28  L.  Ed.  17S  Fed.  Rep.  64,  99  C.  C.  A.  86,  23 

938.  Am.  B.  R.  166,  it  was  held  that  the 

''In    re    McCall    (C.    G.    A.    6th  appeal  lay  to  the  order  and  not  to 

Cir.),  145  Fed.  Rep.  898,  76  C.  C.  the  opinion  of  the  court. 

A.  430,  16  Am.  B.  R.  670;  2  Ency.  "/»   re  McCall    (C.    C.    A.    6th 

of  PI.  &  Pr.  294  et  seq.,  where  the  Cir.),  145  Fed.  Rep.  898,  76  C.  C. 

cases  are  collected.  A.  430,  16  Am.  B.  R.  670.          . 

8  Humphrey  v.  Havens,   9  Minn.  "The  Alaska,  35  Fed.  Rep.  555, 

301;   Exley  v.   Berryhill,   36  Minn.  557;   In  re  McCall   (C.   C.  A.   6th 

117;  In  re  Elkind  (C.  C.  A.  2d  Cir.),  Cir.),  145  Fed.  Rep.  898,  76  C.  C.  A. 

175  Fed.  Rep.  64,  99  C.  C.  A.  86,  430,  16  Am.  B.  R.  670. 
23  Am.  B.  R.  166. 
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included  shall  be  the  next  day  thereafter  which  is  not  a 
Sunday  or  a  legal  holiday.^^  The  word  "holiday"  includes 
Christmas,  the  fourth  of  July,  the  twenty-second  of  February 
and  any  day  appointed  by  the  President  of  the  United  States 
or  the  congress  of  the  United  States  as  a  holiday  or  as  a 
day  of  pubic  fasting  or  thanksgiving.^*  In  computing  this 
tinie  Sundays  and  holidays  are  counted,  except  when  the 
last  day  would  fall  on  Sunday  or  a  holiday.^* 

An  appeal  in  bankruptcy  lies  only  from  a  final  judgment.^® 
Only  final  decrees  and  judgments-  in  controversies  arising  in 
bankruptcy  can  be  reviewed  on  writ  of  error  or  appeal,^® 
except  interlocutory  orders  granting  an  injunction  or  ap- 
pointing a  receiver,  which  is  an  exception  provided  by  statute. 

The  time  within  which  an  appeal  may  be  taken  does  not 
run  pending  a  petition  for  rehearing  because  a  final  judgment 
is  not  entered  until  the  petition  for  rehearing  is  disposed  of.^'^ 
But  where  a  petition  for  rehearing  is  not  filed  until  the  time 
for  appeal  has  expired  the  right  of  appeal  is  lost  and  can  not 
be  revived  by  filing  a  petition  for  rehearing.^®  When  a 
judgment  is  amended  the  time  begins  to  run  from  the.  amend- 
ment.^® W'hen  a  rehearing  is  granted  and  a  judgment 
entered  thereon  the  time  begins  to  run  from  date  of  the  last 
judgrnent.^"  A  rehearing  may  be  granted  in  a  proper  case 
for  the  purpose'  of  giving  a  dissatisfied  litigant  the  right  to 

"B.  A.  1898,  Sec.  31.  R.  773;  Brady  v.  Bernard  &  Kittin- 

13  B.  A.  1898,  Sec.  1,  clause  14.  ger   (C.  C.  A.  6th  Cir.),   170  Fed. 

1*  York's    Case,    No.    18139   Fed,  Rep.  576,  95  C.  C.  A.  656,  22  Am. 

Cas.,  1  Abb.   (U.  S.)  503.  B.  R.  342,  and  217  U.  S.  595,  54 

"Goodman  v.  Brenner  (C.  C.  A.  L.   Ed.   896;    Morgan   v.    Benedum 

5th  Cir.),  109  Fed.  Rep.  481,  48  C.  ^^-    ^-    ^-    ^th    Cir.),    157    Fed. 

C.A.516,6Am.B.R.470.  ^^P'    232,    84    C.    C.    A.    675,    19 

,B-D     J  tr         J       -D     ^     i-ic  ^'^-    B.   R.   601;     In  re   Goldberg 

i«Bardes  v.  Hawarden  Baiik,  175  ^^^    ^     .     -^j   r-'    n     i/;-7  t-  J    n 

TT  c   C9«  AA  T    T7J  -5<i   -J  A    '  -D  u  <■*-■■   *-■  ^-  ^Q  Cir.),  167  Fed.  Rep. 

U.  S.  526,  44  L.  Ed.  261,  3  Am.  B.  R.  «^_  93  ^   ^  ^   203,  21  'Am.  B.  R. 


680,  178  U.  S.  524,  44  L.  Ed.  1175, 


828. 


4  Am.  B.R.  163.  i»  United     States     v.     Gomez,     1 

"  Kmgman  v.  Western  Mfg.  Co.,  Wall.  690,   17  t.   Ed.  677. 

170  U.  S.  675,  42  L.  Ed.  1192.  20 /„  ^e  Worcester  County  (C.  C. 

isConboy  v.  First  Nat.  Sank,  203  A.  1st  Cir.),  102  Fed.  Rep.  808,  42 

U.  S.  141,  51  L.  Ed.  128,  16  Am.  B.  C.  C.  A.  637,  4  Am.  B.  R.  496. 
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appeal,  but  the  courts  are  reluctant  to  exercise  this  power.^^ 
The  entry  of  an  alias  adjudication  is  not  sufficient  to  extend 
the  time  for  appeal.^^ 

The  limit  of  time  is  statutory  and  can  not  be  extended  by 
either  a  court  of  bankruptcy  or  an  appellate  court.^*  It  is  not 
necessary,  however,  to  give  the  appeal  bond,  or  file  the 
transcript  of  record  in  the  appellate  court,  or  issue  a  cita- 
tion within  the  time  limit.  These  are  necessary  to  the  due 
prosecution  of  an  appeal,  but  are  not  jurisdictional.^* 

§  833.     Cross  appeals  and  cross  writs  of  error. 

It  is  sometimes  necessary  for  a  defendant  in  error  or  an 
appellee  to  prosecute  a  writ  of  error  or  an  appeal  in  order 
to  obtain  relief  in  the  appellate  court.  ^  This  is  called  a  cross 
writ  of  error  or  a  cross-appeal. 

An  appellee  or  a  defendant  in  error  is  entitled  to  urge  any 
ground  in  the  appellate  court  to  support  the  decree  below.^ 

21  In  re  Wright,  96  Fed.  Rep.  820,  dorfe  within  the  ten  days,  see  Sees. 
3   Am.    B.    R.    184;    In   re   Girard      post. 

Glazed  Kid  Co.,  129  Fed.  Rep.  841,  ^  McGahan   v.   Anderson    (C.    C. 

12  Am.  B.  R.  295;  In  re  Hudson-  A.  4th  Cir.),  113  Fed.  Rep.  US,  51 

Clothing  Co.,  140  Fed.  Rep.  49,  15  C.    C.    A.   92,    7   Am.    B.    R.   ^41; 

Am.  B.  R.  254.  Guarantee  Co.  v.  Phoenix  Ins.  Co. 

22  7m  re  Berkebile  (C.  C.  A.  2d  (C.  C.  A.  8th  Cir.),  124  Fed..  Rep. 
Cir.),  144  Fed.  Rep.  577,  75  C.  C.  170,  59  C.  C.  A.  376. 

A.  333,  16  Am.  B.  R.  277.  In    Board    of    Commissioners    v. 

23  Credit  Co.  v.  Ark.  Cent.  R.  Co.,  Hurley  (C.  C.  A.  8th  Cir.),  169  Fed. 
128  U.  S.  258,  32  L.  Ed.  448;  In  re  Rep.  92,  94,  94  C.  C.  A.  352,  22 
Alden  Electric  Co.  (C.  C.  A.  7th  Am.  B.  R.  209.  "But  the  referee 
Cir.),  123  Fed.  Rep.  415,  59  C.  C.  and  the  district  court  decided  these 
A.  509,  10  Am.  B.  R.  370.  questions  against  the  trustees,  this 

2*  The  D6,s  Hermanos,  10  Wheat.  court  has  no  jurisdiction  of  them 
306,  6  L.  Ed.  328;  Peugh  v.  Davis,  and  they  are  here  dismissed  be- 
110  U.  S.  227,  28  L.  Ed.  127;'  Dodge  cause  the  trustees  took  no  appeal." 
V.  Knowles,  114  U.  S.  430,  29  L.  2 /„  ^^  N^ylor  &  Co.  v.  Christian- 
Ed.  144;  Columbia  Iron  Works  v.  sen  Harness  Mfg.  Co.  (C.  C.  A. 
Nat.  Lead  Co.  (C.  C.  A.  6th  Cir.),  6th  Cir.),  158  Fed.  Rep.  290,  85 
127  Fed.  Rep.  99,  66  C.  C.  A.  99,  C.  C.  A.  522,  19  Am.  B.  R,  789, 
11  Am.  B.  R.  340.  Judge  Severens  said;  "This  con- 
As   to   what   is   necessary   to   be  elusion   makes    it    unnecessary    for 
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If  he  feels  aggrieved  by  any  portion  of  the  decree  or  judg- 
ment, it  is  necessary  for  him  to  prosecute  an  independent 
appeal  or  writ  of  error,  with  assignment  of  errors,  citation 
and  bond,  in  the  same  manner  and  within  the  time  allowed 
for  prosecuting  an  appeal  or  writ  of  error  for  the  purpose 
of  correcting  the  decree  or  judgment  in  this  respect.* 

One  record  will  be  sufficient  ordinarily  for  both  appeals. 
A  cross-appeal  or  cross  writ  of  error  may  be  sued  out  after 
record  lodged  in  the  appellate  court  on  the  original  appeal. 

§  834.    Suing  out  a  writ  of  error. 

An  application  for  a  writ  of  error  is  regularly  made  by 
filing  a  petition  for  the  writ  together  with  an  assignment  of 
errors  in  the  clerk's  office.  This  should  be  done  before  it  is 
presented  to  the  judge, ^  who  regularly  allows  the  writ,  fixes 
the  amount  of  the  bond  and  signs  a  citation. 

A  writ  of  error  may  be  allowed  by  the  trial  judge  or  a 
judge  of  the  appellate  court.  The  bond  and  citaition  are  not 
jurisdictional,  but  are  essential  to  perfecting  a  writ  of  error. 
That  is  to  say,  the  bond  may  be  given  and  the  citation  issued 
after  the  time  within  which  a  writ  of  error  may  be  sued  out. 

us  to  consider  the'other  grounds  on  In  Board  of  Commissioners  v. 
which  the  petitioning  creditors  Hurley  (C.  C  A.  8th  Cir.),  169 
sought  an  adjudication.  There  was  Fed.  Rep.  92,  94,  94  C.  C.  A.  352,  22 
no  occasion  for  the  filing  of  a  cross-  Am.  B.  R.  209,  Judge  Sanborn 
bill.  No  one  can  complain  of  a  said:  "An  appellee  who  does  not 
decree  in  his  favor  which  grants  take  an  appeal,  and  a  defendant  in 
all  he  demands.  The  particular  rea-  error  who  does  not  sue  out  a  writ 
son  which  governed  the  court  in  of  error,  cannot  confer  jurisdiction 
making  its  decree  in  no  wise  af-  upon  an  appellate  court  to  consider 
fected  its  substance  or  its  value.  or  review  rulings  adverse  to  him 
Besides  the  appeal  of  the  other  upon  questions  suggested  by  an  as- 
party  brought  the  v/hole  matter  signment  or  an  argument  of  cross- 
here.  This  court  would  proceed  errors.  He  cannot  be  heard  upon 
de  novo,  and  if  we  found  that  upon  such  questions  in  the  appellate 
any  ground  established  in  the  case,  court.  He  may  be  heard  only  in 
the  decree  of  the  lower  court  was  support  of  the  order,  decree,  or 
correct,  though  a  wrong  reason  was  judgment  below." 
given  for  it,  it  would  be  our  duty  ^Rule  11  C.  C.  A.,  150  Fed.  Rep., 
to  affirm  the  decree."  xxvii. 

sFarrar  v.   Churchill,   13S   U.   S. 
600-612,  34  L.  Ed-  246, 
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A  writ  of  error  is  sued  out  within  the  meaning  of  the  statute 
when  it  is  filed  in  the  clerk's  office.^  It  is  not  necessary  that 
the  judge  actually,  allow  the  writ  provided  it  is  issued  and  a 
copy  lodged  with  the  clerk  of  the  court  to  which  it  is  di- 
rected.^ A  citation  is  necessary  in  a  case  removed,  by  writ 
of  error.* 

Writs  of  error  returnable  to  the  Supreme  Court  or  a  cir- 
cuit court  of  appeals  may  be  issued  as  well  by  the  clerks  of  the 
district  courts,  under  the  seal  thereof,  as  by  the  clerk  of  the 
supreme  court  or  of  a  circuit  court  of  appeals.^  When  so 
issued  they  should  be  as  nearly  as  each  case  may'  admit  agree- 
able to  the  form  of  a  writ  of  error  issued  by  the  clerk  of  the 
Supreme  Court  or  the  clerk  of  a  circuit  court  of  appeals." 

A  writ  of  error  propria  vigore  carries  to  the  appellate  court 
for  review  only  the  technical  record  which  consists  of  the 
pleadings,  the  process  and  the  return  thereon,  the  verdict, 
the  judgment  and  the  execution  and  the'returh  thereon.  No 
bill  of  exceptions  is  required  to  bring  questions  arising  on  the 
technical  record  into  the  appellate  court.®  If  it  is  desired  to 
review  any  rulings  occurring  during  the  progress  of  the  trial 
these  are  brought  into  the  record  by  a  bill  of  exceptions, 
which  when  properly  signed  and  allowed  becomes  a  part  of. 
the  record  and  is  taken  to  the  appellate  court  by  the  writ 
of  error.  A  bill  of  exceptions  to  be  made  a  part  of  the 
record  must  be  seasonably  settled  and  allowed  by  the  trial 
judge.'^ 

2  Brooks  V.  Norris,  11  How.  204,  preme  court  but  did  not  authorize 
207,  13  L.  Ed.  665;  Credit  Co.  v.  the  clerk  of  the  district  court  to 
Arkansas  Cent.  R.  Co.,  128  U.  S.  do  so.  Long  v.'  Farmer's  Bank  (C. 
260,  32  L    Ed.' 448.  C.  A.  8th  Cir.),  147  Fed.  Rep.  360, 

3  Davidson  v.  Lanier,  4  Wall.  447,  77  C.  C.  A.  S38,  17  Am.  B.  R.  103. 
18  L.  Ed.  337;  Alaska  United  Gold  Sec.  1004  was  amended  January 
Min.  Co.  V,  Keating  (C.  C.  A.  9l,h  1912,  37  Stat,  at  L...,  to  give  the 
Cir.),  116  Fed.  Rep.  561,  S3  C.  C.  clerk  of  the  district  court  power 
A.  655.  to  issue  writs  of  error. 

*  United  States  v.  Phillips,  121  U.  «  Grant   Shoe   Co.   v.    Laird,   212 

S.  254,  30  L.  Ed.  914.  U.  S.  445,  53  L.  Ed.  591,  21  Am! 

°R.   S;  Sec.   1004  authorized  the  B.  R.  484. 

clerk  of  the  circuit  court  to  issue  '  Michigan   Bank   v.    Eldred,   143 

writs  of  error  returnable  to  the  su-  U.  S.  293,  36  L.  Ed.  162;  Waldron 
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§  835.    Taking  an  appeal. 

Whenever  a  party  feels  himself  aggrieved  by  a  judgment 
of  a  court  of  baiikruptcy  in  one  of  the  cases  specified  in 
section  25  or  a  final  decree  in  equity,  he  may  prosecute  an 
appeal  to  the  circuit  court  of  appeals.  Appeals  in  equity  are, 
subject  to  the  same  rules,  regulations  and  restrictions  as  are 
or  may  be  prescribed  in  law  in  cases  of  writs  of  error.^ 

An  appeal  is  regularly  taken  by  presenting  to  the  judge 
of  the  court  of  bankruptcy  or  one  of  the  judges  of  the  cir- 
cuit court  of  appeals  ^  a  petition  for  appeal,'  assignments'  of 
error,  citation  and  an  appeal  bond.  The  assignment  of  error 
and  the  petition  should  be  filed  in  the  clerk's-  office  before  the 
appeal  is  allowed.* 

If  the  papers  are  regular  the  judge  to  whom  they  are 
presented  allows  the  appeal  and  approves  the  bond.  The 
signing  of  a  citation,*  or  the  approving  of  a  bond  ^  within 
time,  is  a  sufficient  allowance  of  an  appeal.  An  appeal  will 
not  be  allowed  unless  an  assignment  of  errors  is  presented 
with  the  petition.®  The  giving  of  a  bond  is  not  essential  to 
the  taking,  although  it  is  to  the  due  prosecution  of  the 
appeal.''     A  mandamus  will  lie  to  compel  a  judge  to  allow 

V.  Waldron,   156  U.   S.   361,  39  L.  709;  Lloyd  v.   Chapman   (C.  C.  A. 

Ed.  453;   Morse  v.   Anderson,    150  9th  Cir.'),  93  Fed.  Rep.  599,  35  C.  C. 

U.  S.  156,  37  L.  Ed.- 1037;  United  A.  474;  Lockman  v.   Lang   (G.   C. 

States  V.  Jones,  149  U.  S.  262,  37  A.  8th  Cir.),  128  Fed.  Rep.  279,  62 

L.  Ed.  726;  Merchants  Ins.  Co.  v.  C.  C.  A.  550,  12  Am.  B.  R.  497. 

Buckner    (C.   C.   A.   6th    Cir.),   93  *  Brown  v.  McConnell,  124  U.  S. 

Fed.  Rep.  222,  3?  C.  C,  A.  19.  489,  31  L.  Ed.  495. 

iQen.  Ord.  36;  R.  S.  Sec.   1012.  =  Washington,   etc.   R.   R.    Co.   v. 

As  to  procedure  on  writ  of  error,  Bradleys,    7   Wall.   575,    19   L.    Ed. 

see  Sec.  31 4&,  ante;  R.  S.  Sees.  997  274;  Brandies  v.   Cochrane,  105  U. 

et  seq.;  rules  of  the  supreme  court;  S.  262,  26  L.  Ed.  989;  Sage  v.  R.  R. 

and  the  rules  of  the  circuit  courts  Co.,  96  U.  S.  712,  24  L.  Ed.  641. 

of  appeals,   which  are  compiled  in  "Rule  11,  C.  C.  A.,  90  Fed.  Rep. 

90  Fed.  Rep.  p.  li.  clxvi. 

2 Gen.  Ord.  36;  Norcross  v.  Mer-  'Columbia   Iron   Works    v.    Na- 
cantile    Co.    (C.    G.    A.    8th    Cir.),    ■  tional  Lead  Co.  (C.  C.  A.  6th  Cir.), 

101  Fed.  Rep.  796,  41  C.  C.  A.  669,  127  Fed.  Rep.  99,  62  C.  C.  A.  99,  11 

4  Am.  B.  R.  317.  Am.  B.  R.  340.     The  Dos  Herma- 

8 Rule  11  C.  C.  A.;  In  re  Dunning  nos,  10  Wheat.  306,  6  L.  Ed..  328; 

(G.  G.  A.  9th  Cir.),  94  Fed.  Rep.  Peugh  v.  Davis,  110  U.  S.  227,  28 


1464 


LAW    AND    PROCEEDINGS   IN    BANKRUPTCY. 


an  appeal.®  A  simpler  proceeding,  however,  is  to  apply  to 
one  of  the  judges  of  the  appellate  court,  if  the  trial  judge 
refuse  to  allow  the  appeal. 

An  appeal  may  be  allowed  in  open  court."  In  such  case 
no  citation  is  necessary.^"  Such  an  allowance  of  an  appeal 
to  be  regular  should  be  entered  upon  the  minutes.^" 

Whichever  mode  is  adopted,  the  allowance  of  the  appeal 
constitutes  the  taking  of  an  appeal  contemplated  by  the 
statute.  ^^  The  appeal  must,  in  some  way,  be  presented  to  the 
court  which  made  the  decree  appealed  from,  thereby  putting 
an  end  to  its  jurisdiction  over  the  cause,  and  making  it  its 
duty  to  send  it-  to  the  appellate  court.  This  is  done  by  filing 
the  papers  within  the  clerk's  'office  within  the  time  limited 
by  statute. ^^  If  the  petition  for  an  appeal  and  the  assign- 
ments of  error  are  filed  in  due  time,  although  not  granted 
then  by  the  court,  the  appeal  is  taken  in  time  because  the 
allowance  by  the  court  relates  back  to  the  date  of  filing  the 


papers.^" 

L.  Ed.  127;  Dodge  v.  Kncwles,  114 
U.  S.  438,  29  L.  Ed.  144. 

8  United  States  v.  Adams,  6  Wall. 
101,  18  L.  Ed.  792;  United  States 
V.  Gomez,  3  Wall.  7S2,  18  L.  Ed. 
212;  Sage  v.  R.  R.  Co.,  96  U.  S. 
712,  24  L.  Ed.  641. 

"  Brockett  v.  Brockett,  2  How. 
238,  11  L.  Ed.  251;  Reiley  v,  La- 
mar, 2  Cranch,  344,   2  L.  Ed.  300. 

i»  Vansant  v.  Gas  Light  Co.,  99  U. 
S.  213,  25  L.  Ed.  265. 

.A.S  to  when  a  citation  is  neces- 
sary see  Jacobs  v.  George  150  U.  S. 
415,  37  L.  Ed.  1127.' 

11  Columbia  Iron  Works  v.  Na- 
tional Lead  Co.  (C.  C.  A.  6th  Cir.), 
127  Fed.  Rep.  99,  62  C.  C.  A.  99, 
11  Am.  B.  R.  340;  The  Dos  Her- 
manos,  10  Wheat.  306,  6  L.  Ed. 
328;  Peugh  v.  Davis,  110  U.  S. 
227,  28  L.  Ed.  127;  Dodge  v. 
Knowles,  114  U.  S.  438,  29  L.  Ed. 
144;  Noonan  v.  Chester  Park  Ath- 
letic  Co.    C.    C.   A.    6th   Cir.),   93 


Fed.  Rep.  576,  35,  C.  C.  A.  457; 
Wickelman  v.  Dick  Co.,  85  Fed. 
Rep.  851,  29  C.  C.  A.  436. 

12  Credit  Co.  v.  Ark.  Cent.  R.  Co., 
128  U.  S.  258,  32  L.  Ed.  448;  Farrar 
V.  Churchill,  135  U.  S.  609,  34  L. 
Ed.  246. 

In  Ballance  v.  Forsyth,  21  How. 
389,  16  L.  Ed.  143,  no  appeal  was 
taken  in  court  below,  and  the  ap- 
pellant was  permitted  to  withdraw 
the  transcript  for  purpose  of  taking 
an  appeal. 

In  Credit  Co.  v.  Ark.  Cent.  R. 
Co.,  supra,  the  appeal  was  allowed 
by  a  justice  of  the  supreme  court 
in  Washington,  D.  C,  on  the  last 
day  within  which  an  appeal  could 
be  taken,  but  was  not  presented  to 
the  circuit  court  until  five  days 
thereafter.  The  appeal  was  not 
taken  in  time. 

13  Latham  v.  United  States,  131 
U.  S.  Appx.  xcvii,  19  L.   Ed.  452; 
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Whether  a  couft  of  bankruptcy  has  power  to  set  aside  the 
allowance  of  an  appeal  and  grant  a  second  appeal  depends 
upon  whether  the  general  power  of  the  court  over  the  order 
is  at  an  end  by  reason  of  the  appeal  being  perfected  and 
the  cause  transferred  to  the  appellate  coUrt,  or  because  it 
was  not  done  within  the  term  in  which  the  first  order  was 
made.^* 

A  judge  of  a  court  of  bankruptcy  is  not  required  to  make 
findings  of  fact  for  the  purpose  of  an  appeal  from  his  de- 


§  836.     Parties  to  an  appeal  or  writ  of  error. 

An  appeal  can  pnly  be  prosecuted  by  a  party  to  the  pro- 
ceedings upon  which  the  judgment  was  entered,  and  who  has 
been  aggrieved  thereby. 

The  right  of  appeal  depends  upon  whether  the  appellant 
is,  in  a  legal  sense,  aggrieved;  and  that  must  be  determined 
by  considering  not  upon  what  grounds  the  judge  has  pro- 
ceeded, but  what  effect  his  action  has  upon  the  claims  of  the 
appellant.^  The  party  appealing  must  have  an  interest  in 
the  proceedings.  Where  he  has  parted  with  all  his  mterest 
in  the  subject  of  litigation  pendente  lite  he  can  not  appeal 
from  a  judgment  which  injuriously  affects  such  interest.^ 

Where  a  claim  is  disallowed  the  creditor  may  prosecute 
an  appeal.  Where  a  claim  is  allowed  the  trustee,  representing 
all  of  the  creditors,  is  the  proper  person  to  prosetute  the 
appeal.^  ,  Itihas  been  held  that  a  creditor  may  appeal  from 

United  States  v.  Vigil,  10  Wall.  423,  ^  See  Farmers'  Loan  &'  Trust  Co. 

19   L.    Ed.   954;    United    States    v.  v.    Waterman,    106    U.    S.    265,    27 

Adams,  6  Wall.  101,  18  L.  Ed.  792.  L.  Ed.  115. 

1*  Aspen  Min.  &  Smelt.  Co.  v.  ^  gee  Meyer  v.  Pritchard,  23  Law. 
Billings,  150  U.  S.  31,  37  L.  Ed.  Coop.,  S.  C.  R.  961 ;  Lord  v.  Veazie, 
986;  First  Nat.  Bank. v.  State  Nat.  8  How.  251,  12  L.  Ed.  1067;  Cham- 
Bank  (C.  C.  A.  9th  Cir.),  131  Fed.  berlain  v.  Cleveland,  1  Black,  419, 
Rep.  430,  65  C.  C.  A.  414,  12  Am.  17  L.  Ed.  93. 
B.  R.  440.                  ■  3  Foreman  v.  Burleigh   (C.  C.  A. 

"/«   re   Meyers,    105    Fed.   Rep.  1st  Cir.),  109  Fed.  Rep.  313,  48  C. 

353,  S  Am.  B.  R.  4.  C.  A.  376,  6  Am.  B.  R.  230;  Living- 
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the  allowance  of  a  claim  of  another  creditor  in  case  the 
trustee  refuses  to  appeal.*  A  better  practice  is  for  the  dis- 
satisfied creditor  to  procure  an  order  of  the  court  of  bank- 
ruptcy to  either  direct  an  appeal  by  the  trustee  or  permit 
the  creditor  to  appeal  in  the  name  of  the  trustee.® 

On  an  appeal  by  a  creditor  from  an  order  approving  a 
composition  all  the  assenting  creditors  who ,  have  received 
money  due  them  under  the  composition  must  be  made  par- 
ties to  the  appeal.^ 

A  creditor  or  the  bankrupt  are  the  proper  parties  to  take 
an  appeal  from' a  judgment  granting  or  refusing  a  discharge. 
A  trustee  will  not  ordinarily  be  permitted  to  prosecute*  an 
appeal  from  such  judgments,  for  the  reason  that  the  contest 
is  between  creditors  and  the  bankrupt  and  does  not  affect  the 
administration  of  the  bankrupt's  estate  in  any  respect. 

Where  an  appeal  is  prosecuted  from  a  judgment  adjudging- 
or  refusing  to  adjudge  the  defendant  a  bankrupt  it  should 
be  prosecuted  by  the  bankrupt  or  by  the  petitioning  cred- 
itors or  a  creditor  intervening  for  the  purpose  of  cohtesting 

stone  V. '  Heineman    (C.   C.  A.  6th  self   to    act    in  the   matter,    Green 

Cir.),  120  Fed.  Rep.  786,  57  C,  C.  asked  that  he  might  be  permitted 

A.  1S4,  10  Am.  B.  R.  39;  Chatfield  to  prosecute  the  appeal  for  himself 

V.    O'Dwyer    (C.    C.   A.   8th   Cir.),  and  the  other  creditors  to   review 

101  Fed  Rep.  797,  42  C.  C.  A.  30,  the  judgment  of  the  district  court 

4  Am.   B.  R.  313;'  Gray  v.  Grand  in  the  circuit  court  of  appeals,  and 

Forks  Mercantile  Co.  (C.  C.  A.  8th  did   so.     Thaf  court    reversed   the 

Cir.),   138  Fed.  Rep.  344,  70  C.  C.  decision  of  the  lower  court. 

A.  634,  14  Am.  B.  R.  780.  =  Chatfield  v.  O'Dwyer  (C.  C.  A. 
*/»reRoche  (C.  C.  A.  Sth  Cir.),  8th    Cir.),    101    Fed.    Rep.    797,   42 

101  Fed.  Rep.  956,  42  C.  C.  A.  115,  C.  C.  A.  30,  4  Am,  B.  R.  313.    See 

4  Am.  B.  R.  396;  McDaniel  v.  also  McDaniel  v.  Stroud  (C.C;  A. 
Stroud  (C.  C.  A.  4th  Cir.),  106  4th  Cir.),  106  Fed.  Rep.  486,  45  C. 
Fed.   Rep.   486,   45   C.   C.   A.   446,  C.  A.  446,  5  Am.  B.  R.  685 ;  Ohio 

5  Am.  B.  R.  685 ;  Ohio  Valley  Bank  Valley  Bank   Co.  v.   Mack    (C.   C. 
Co.  V.   Mack   (C.   C.  A.  6th   Cir.),  A.  6th  Cir.),  163  Fed.  Rep.  155,  89 
163  Fed.  Rep.  155,  89  C.  C.  A.  605,  C.  C.  A.  605,  20  Am.  B.  R.  919. 
20  Am.  B.  R.  919.  e  Marshall,  Field  &  Co.  v.  Wolf 

In  Orcutt  &  Co.  v.  Green,  204  U.  &  Bro.  Dry  Goods  Co.    (C.  C.  A. 

S.   96,  98,   51  L.   Ed.  "390,   17  Am.  8th    Cir.),    120   Fed.    Rep.    815,   57 

B.  R.  72,  in  view  of  the  position  C.  C.  A.  326,  9  Am.  B.  R.  693. 
of  the  trustee  and  his  refusal  him- 
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the  adjudication,''  but  not  by  one  who  intervenes  after  the 
judgment  for  the  purpose  of  rehearing  the  order  of  adjudi- 
cation.* 

It  is  well  settled  that  all  the  parties  against  whom  a  joint 
judgment  is  rendered  must,  except  where  they  have  distinct 
and  separate  interests  and  the  decree  is  several  and  does  not 
jointly  affect  them  all,  unite  in  the  appeal.®  Thus  it  would 
seem  that  where  an  appeal  is  taken  from  a  judgment  ad- 
judging a  partnership  bankrupts,  that  all  the  partners  should 
unite  in  the  appeal.  Where  an  appeal  is  taken  from  a  judg- 
ment rejecting  a  joint  debt  or  claim,  the  owners  of  such 
claim  should  unite  in  the  appeal.  Where  an  appeal  is  taken 
from  a  judgment  refusing  to  adjudge  a  defendant  a  bank- 
rupt, that  all  the  petitioning  creditors  at  least,  and  probably 
also  such  creditors  as  may  have  appeared  tO'  join  in  the 
petition  under  section  59/',  should  unite  in  the  appeal. 

Where  one  of  several  persons  having  a  joint'  interest  de-^ 
sires  to  appeal  and  the  others  interested  with  him  do  not,  . 
he  may  appeal  alone  without  joining  the  others  as  appellants 
by  showing  a  valid  excuse  for  riot  joining  them.  This  can 
be  done  only  by  a  summons  and  severance  or  some  equiv- 
alent proceedings,  such  as  a  request  to  the  others  and  their 
relfusal  to  join  in  the  appeal,  or  at  least  a  notice  to  them 
to  appear  and  their  failure  to  do  so."     This  must  be  evi- 

'/h  re  Meyer  (C.  C.  A.  26.  Cir.),  76;  Masterson  v.  Herndon,  10  Wall. 

98  Fed.  Rep.  976,  39  C.  C.  A.  368,  416,  19  L.  Ed.  953. 

3  Am.  B.  R.  559.  In  Masterson  v.  Herndon,  supra, 

^ In  r^  Columbia  Real  Estate  Co.  the  supreme  court  said:     "We  do 

(C.  C.  A.  7th  Cir.),  112  Fed.  Rep.  not  attach  importance  to  the  tech- 

643,  SO  C.  C.  A.  406,  7  Am.  B.  R.  nical    mode    of    proceeding    called, 

,441.                  '  summons  and  severance.  We  should 

^  Hardee   v.    Wilson,    146    U.    S.  have  held  this  appeal  good  if  it  had 

179,  36  L.  Ed.  933.  appeared  in  any  way  by  the  record 

Crim  V.  Woodford  (C.  C.  A.  4th  that  Maverick  had  been  notified  in 

Cir.),   136  Fed.   Rep.   34,   68  C.   C.  writing  to  appear,  or,  if  appearing, 

A.  584,  14  Am.  B.  R.  302.  had  refused  to  join.     But  the  mere 

^^  O'Dowd    V.    Russell,    14    Wall.  allegation  of  his  refusal,  in  the  pe- 

404,   20   L.    Ed.    857;    Inglehart   v.  tition    of    the    appellant,    does    not 

Stansbury,  151  U.  S.  68,  38  L.  Ed.  prove  this.     We  think  there  should 
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dent  upon  the  record  of  the  court  appealed  from  in  order  to 
enable  the  party  prevailing  in  that  coiirt  to  enforce  his  decree 
against  those  who  do  not  wish  to  have  it  reviewed,  and  to 
prevent  him  and  the  appellate  court  from  being  vexed  by 
•successive  appeals  in  the  same  matter.^^  Where  an  appellant 
obtains  an  order  of  severance  in  the  court  below, '  and  does 
not  make  parties  to  his  appeal  some  of  the  parties  below  who 
are  interested  in  maintaining  the  decree,  he  can  not  ask  its 
reversal  on  any  maitter  which  will  injuriously  affect  their 
interests.  ^^ 

It  is  equally  well  settled '  that  where  the  judgment  is 
severable  in  fact  and  in  law  one  party  thereto  may  be 
allowed  to  prosecute  an  appeal  therefrom  without  joining  a 
codefendant  who  does  not  desire  to  appeal.-'*  Thus  it  would 
seem  that  an  appeal  from  a  judgment  rejecting  several  dis- 
tinct debts  or  claims  that  any  one -debtor  or  claimant  would 
be;  entitled  to  prosecute  an  appeal  without  joining  the  others.^* 


be  a  -written  notice  and  due  service, 
or  the  record  should  show  his  ap- 
pearance and  refusal,  and  that  the 
court  on  that  ground  granted  an 
appeal  to  the  party  who  prayed  for 
it,  as  to  his  o-wn  interest.  Such  a 
proceeding  -would  remove  the  ob- 
jections made  to  permitting  one  to 
appeal  without  joining  the  other; 
that  is;  it  would  enable  the  court 
below  to  execute  its  decree  so  far 
as  it  could  be  executed  on  the  party 
who  refused  to  join,  and  to  stop 
that  party  from  bringing  an  appeal 
for  the  same  matter.  The  latter 
point  is  one  to  which  the  court  has 
always  attached  much  importance, 
and  it  has  strictly  adhered  to  the 
rule  under  which  this  case  must  be 
dismissed,  and  also  to  the  general 
proposition  that  no  decree  can  be 
appealed  from  which  is  not  final  in 
the  sense  of  disposing  of  the  whole 
matter  in  controversy  so"  far  as  it 


has  been  possible  to  adhere  to  it 
without  hazarding  the  substantial 
rights  of  parties  interested.  We 
dismiss  this  appeal  with  less  re- 
gret, as  there  is  still  time  to  obtain 
another  on  proceedings  not  liable 
to  the.  objection  taken  to  this." 

11  Inglehart  v.  Stansbury,  151  U. 
S.  68,  38  L.  Ed.  76,  and  cases  col- 
lated in  the  opinion. 

"Terry  v.  Abraham,  93  U.  S. 
38,  23  L.  Ed.  794. 

13  Forgay  v.  Conrad,  6  How.  201, 
12  L.  Ed.  404;  City  National  Bank 
V.  Hunter,  129  U.  S.  557,  578,  32  L. 
Ed.  752;  Brewster  v.  Wakefield,  22 
How.   118,  128,   16  L.  Ed.  301. 

i*In  Crim  v.  Woodford  (C.  C.  A. 
4th  Cir.),  136  Fed.  Rep.  34,  68  C. 
C.  A.  584,  14  Am.  B.  R.  302,  the 
court  said:  "There  is  a  motion  to 
dismiss  the  appeal  because  the  in- 
terest of  _  the,  petitioners  Crim, 
Moore,  gnd  Manown  are  not  joint. 
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Where  such  an  appeal  is  taken  it  carries  with  it  so  much  of 
the  case  and  such  of  the  parties  as  are  necessary  for  the 
determination  of  his  rights.^^ 

AH  the  parties  whose  rights  would  be  affected  should  be 
made  appellees.  Thus,  in  an  appeal  by  a  bankrupt  from  an- 
adjudication  in  bankruptcy  upon  an  involuntary  petition,  he 
should  make  appellees  the  petitioning  creditors  and  probably 
such  other  creditors  as  have  entered  their  appearance  to  join 
iri  the  petition  under  section  59/.  In  an  appeal  from,  a  judg- 
ment denying  a  discharge  the  b^-iikrupt  should  make  the 
creditors  opposing  the  discharge  appellees.  In  an.  appeal  by 
creditors  from  a  judgment  rejecting  a  debt  or  claim  the 
(rustee  should  be  made  appellee.  He  represents  all  the 
creditors  and  therefore  the  creditors  are  not  necessary  par- 
ties. In  an  appeal  from  a  judgment  refusing  to  adjudicate 
the  defendant  a  bankrupt,  or  granting  a  discharge,  the  bank- 
rupt only  should  be  made  appellee.  In  an  appeal  from  a 
judgment  allowing  a  debt  or  claim  of  five  hundred  dollars 
or  over  the  creditor  or  creditors  only,  owning  such  claims, 
need  be  made  appellees. 

On  an  appeal  by  a  bankrupt  fronj  an  order  refusing  to 
confirm  a  composition  the  creditors  rriust  be  made  appellees 
and  the  trustee  does  not  represent  them  for  this  purpose.^® 
When  an  appeal  is  taken  by  a  creditor  from  an  order  ap- 
proving  a   composition   all   the   creditors   assenting   to   such 

but  are  several  and  distinct,  and  mon  to  all  the  appellants,  and  sepa- 
therefore  it  is  claimed  they  can  not  rate  appeals  would  have  served  no 
collectively  join  in  the  appeal.  It  good  purpose,  and  involved  addi- 
is  true  that  each  of  the  appellants  tional  and  unnecessary  expense, 
named  has  a  separate  interest,  but,  The  motion  to  dismiss  the  appeal 
as  the  court  below  entered  but  one  on  that  ground  therefore  is  re- 
judgment  and  allowed  the  joint  ap-  fused." 

peal,  there  appears  to  be  no  good  ^^  Milner  v.   Meek,  95  U.  S.  252, 

reason  why  they  should  not  all  be  24  L.  Ed.  444. 

heard  together,   as  the  main  ques-  i^Ross  v.  Saunders  (C.  C.  A.  1st 

tion  determined  by  the  court  below  Cir.),  105  Fed.  Rep.  915,  45  C.  C. 

and  for  consideration  here  is  com-  A.  123,  5  Am.  B.  R.  350. 
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composition  and  having  received  money  due  them  under  the 
composition  must  be  made  parties  to  tl^  appeal.*'' 

In  a  controversy  between  a  trustee  and  certain  lien  cred- 
itors the  stake  holders  of  the  fund  in  controversy  are  not 
necessary  parties  to  the  appeal.** 

§  837.    Petition  for  appeal. 

The  petition  for  appeal  is  regularly  entitled  in. the  court  of 
bankruptcy,  together  with  the  style  of  the  case.  It  may  be 
substantially  in  the  following  words:  "The  above-named  A. 
B.,  conceiving  himself  aggrieved  by  the  judgment  made  and 

entered    on   the   day.  of   ,    in   the   above-entitled 

cause,  dpes  hereby  appeal  from  such  judgment  to  the  United 

States  circuit  court  of  appeals  for  the  circuit,  for  the 

reasons  specified  in  the  assignment  of  errors,  which  is  filed 
herewith,  and  he  prays  that  this  appeal  may  be  allowed,  and 
that  a  transcript  of  the  record,  proceedings  and  papers  upon 
which  such  judgment  was  made,  duly  authenticated,  may  be 

sent  to  the  United  States  circuit  court  of  appeals  for  the 

circuit."  ^  This  petition  should  be  signed  by  the  petitioner  or 
his  counsel  and  dated.  The  judge  ordinarily  endorses  upon 
the  petition  that  the  :^oregoing  claim  of  appeal  is  allowed 
and  signs  it,  together  with  the  date  of  the  allowance.  The 
approving  of  an  appeal  bond  or  signing  a  citation  is  a  suffi- 
cient allowance.^ 

§  838.    Assignments  of  error. 

The  appellant  must  file  with  the  clerk  of  the  court  below, 
with  his  petition  for  the  appeal,  an  assignment  of  errors, 
which  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged.* 

"  Marshall,  Field  &  Co.  v.  Wolf  i  See  Form  No.  166,  post. 

&  Bro.  Dry  Goods  Co.    (C.  C.  A.  2R.  R.  Co.  v.  Bradleys,  7  Wall. 

8th  Cir.),  120  Fed.  Rep.  815,  S7  C.  577,  19  L.  Ed.  274;  Sage  v.  R.  R. 

C.  A.  326,  9  Am.  B.  R.  693.  Co.,  96  U.  S.  712,  24  L.  Ed  641 ; 

18  Love,  Trustee,  v.  Export  Stor-  Brown  v.  McConnell,  124  U.  S.  489, 
age   Co.    (C.   C.   A.   6th   Cir.),   143  31  L.  Ed.  495. 
Fed.   Rep.   1,  74  C.   C.   A.   155,    16  i  Rule  11,  C.  C.  A.,  and  cases  col- 
Am.  b'  R.  171.  lated  in  90  Fed.  Rep.,  p.  cxlvi,  et 
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No  appeal  or.  writ  of  error  will  be  allowed  until  such  as- 
signment of  errors  has  been  filed.  Such  assignment  of  errors 
forms  part  of  the  transcript  of  the  record  and  must  be  printed 
with  it.  When  this  is  hot  done,  counsel  will  not  be  heard, 
except  at  the  request?  of  the  court,  and  errors  not  assigned  ac- 
cording to  this  rule  will  be  disregarded,  but  the  court  at  its 
option;  may  notice  a  plain  error  not  assigned.^  A  general 
assignment  of  error  may  be  amended  by  filing  a  more  specific 
assignment.^  It  has  been  held  that  where  the  assignment  of 
errors  is  included  in  the  petition  it  is  sufficient.* 

§  839.    Bond  on  appeal  or  writ  of  error. 

An  appeal  bond  is  ordinarily  essential  to  the  prosecution  of 
an  appeal,  although  it  is  not  to  the  taking  of  an  appeal.^  It 
has  been  permitted  to  be  given  by  the  appellant  in  the  appellate 
court.^     Trustees  are  not  required  to  give  such  bonds.* 


seq.;  In  re  Dunning  (C.  C.  A.  9th 
Cir.),  94  Fed.  Rep.  709,  36  C.  C. 
A.  437;  Lloyd  v.  Chapman  (C.  C. 
A.  9th  Cir.),  93  Fed.  Rep.  599,  35 
C.  C.  A.  474;  Lockman  v.  Lang  (C. 
C.  A.  8th  Cir.),  128  Fed.  Rep.  279, 
62  C.  C.  A.  550,  12  Am.  B.  R.  497 ; 
Flickinger  v.  First  Nat.  Bank  (C. 
C.  A.  6th  Cir.),  145  Fed.  Rep.  162, 
76  C.  C.  A.  132,  16  Am.  B.  R.  678; 
Acme  Food  Co.  v.  Meier  (C.  C. 
A.  6th  Cir.),  153  Fed.  Rep.  74,  82. 
C.  C.  A.  208,  18  Am.  B.  R.  550. 

For  forms  of  assignment  of  er- 
rors, see  Loveland's  Forms  of  Fed. 
I*rac.,  Nos.  1403  to  1407. 

2  Dufour  V.  Lang,  54  Fed.  Rep. 
913,  917,  4  C.  C.  A.  663;  Mitchell 
V.  Marker,  62  Fed.  Rep.  139,  10 
C.  C.  A.  306;  McClellan  v.  Pyeatt, 
50  Fed.  Rep.  686,  1  C.  C.  A.  613; 
Haldane  v.  United  States,  69  Fed. 
Rep.  819, 16  C.  C.  A.  447 ;  Priihard  v. 
Budd,  76  Fed.  Rep.  710,  22  C.  C. 


A.  504.  Rule  2,  C.  C.  A.,  and  cases 
collated  in  90  Fed.  Rep.,  p.  cxlvi, 
et  seq. 

^  Flickinger  v.  First  Nat.  Bank 
(C.  C.  A.  6th  Cir.),  145  Fed.  Rep. 
162,  76  C.  C.  A.  132,  16  Am.  B.  R. 
678. 

*  Central  Trust  Co.  v.  Continental 
Trust  Co.,  86  Fed.  Rep.  517,  30  C. 
C.  A.  235. 

iR.  S.  Sees.  1000  and  1012; 
Dodge  V.  Knowles,  114  U.  S.  430, 
29  L.  Ed.  144;  Peugh  v.  Davis, 
110  U.  S.  227,  28  L.  Ed.  127;  The. 
Dos  Hermanos,  10  Wheat.  306,  311, 
6  L.  Ed.  328. 

2  Anson,  Bangs  &  Co.  v.  Blue 
Ridge  R.  R.  Co.,  23  How.  1,  16  L. 
Ed.  517;  Brobst  v.  Brobst,  2  WaU. 
96,  17  L.  Ed.  90S;  Seymour  v. 
Freer,  5  Wall.  822,  18  L.  Ed.  564. 
See  also  Peugh  v.  Davis,  110  U.  ,S. 
227,  28  L.  Ed.  127.<' 

3  B.  A.  1898,  Sec.  25c. 


1472  LAW   AND    PROCEEDINGS .  IN    BANKRUPTCY. 

The  bond  on  appeal  or  writ  of  error  is  regularly  condi- 
tioned that  the  plaintiff  shall  prosecute  his  appeal  or  writ  of 
error  to  effect  and  answer  all  damages  and  costs  if  he  fail 
to  make  such  plea  good.*  All  the  appellants  or  plaintiffs  in 
error  need  not  join  in  the  bond.^  The  bond  is  made  payable 
to  the  plaintiff  in  error  or  the  appellee.^  It  is  not  essential 
to  the  validity  of  an  appeal  bond  that  all  of  the  appellees  be 
named  in  it.''  It  should  not  be  made  payable  to  any  other 
person.* 

The  amount  of  the  bond  is  fixed  by  the  judge  allowing  the 
appeal  or  writ  of  error.  He  is  the  sole  and  exclusive  judge 
of  what  it  should  be  and  his  decision  is  final,  unless  he  vio- 
lates a  statute  or  rule  of  practice.®  The  judge  can  not 
delegate  the  approval  of  the  bond  to  the  clerk  ^°  or  to  a  com- 
missioner." It  is  not  necessary  that  the  judge  approve  the 
bond  in  court.  ^^ 

The  appellate  court,  however,  may  change  the  amount  of 
the  bond,  in  a  proper  case,  where  the  circumstances  have 
changed  so  that  the  security  which  was  good  and  sufficient 
at  the  time  it  was  taken  does  not  continue  to  be  so.^*  Where 
an  appeal  bond  is  defective  the  appellate  court  will  not,  for 

*  For   form   of   bond,    see   Form  '  Jerome   v.    McCarter,   21   Wall. 

No.  169,  post.    See  also  Gay  v.  Par-  17,  22  L.  Ed.  SIS. 

part,  101  U.  S.  391,  2S  L.  Ed.  841 ;  '"  O'Reilly  v.  Eddngton,  96  U.  S. 

Chateaugay   Ore   and   Iron    Co.   v.  ''24,  24  L.  Ed.  6S9;  First  Nat'l  Bank 

Blake,    3S    Fed     Rep.    804;    Peace  ^-  Omaha,  96  U.  S.  737,  24  L.  Ed. 

River  Phosphate  Co.  v.  Edwards,  70  ^^1;  Freeman  v.  Clay,  48  Fed.  Rep. 


Fed.  Rep.  728,  17  C.  C.  A.  358. 


849,  1  C.  C.  A.  lis. 

„      ,              „      ,         ^   ^^  "Haskins  v.  R.  R.  Co.,  109  U. 

5  Brockett   v.    Brockett,    2    How.  g    j^g^  27  L.  Ed.  873. 

238,  11  L.  Ed.  251.  12  Hudgins  v.  Kemp,  18  How.  530, 

sBigler  v.  Waller,  12  Wall.  142,  js  l    Ed.  511,  514. 

20  L.  Ed.  260.  "Jerome  v.  McCarter,  21   Wall. 

Tplickinger   v.    First    Nat.    Bank  17,    22    L.    Ed.    515;    Williams    v. 

(C.  C.  A.  6th  Cir.),  145  Fed.  Rep.  Claflin,   103   U.   S.   753,   26  L.   Ed. 

162,  76  C.  C.  A.  132,  16  Am.  B.  R.  606;  -Harwood    v.    Dickerhoff,    117 

678.  U.  S.  200,  29  L.  Ed.  887;  Johnson 

8  Davenport  v.NFletcher,  16  How.  v.  Waters,  108  U.  S.  4,  27  L.  Ed. 

142,  14  L.  Ed.  879.  630. 
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that  reason,  dismiss  the  appeal,  but  will  give  the  appellant 
an  opportunity  to  furnish  new  security. '^^ 

§  840.     Supersedeas. 

An  appeal  does  not  operate  as  a  supersedeas  to  stay  pro- 
ceedings in  a  court  of  bankruptcy.-^*  A  supersedeas  is  a 
statutory  right.  It  follows  as  a  matter  of  law  from  a  com- 
pliance by  the  appellant  or  plaintiff  in  error  with  the  pro- 
visions of  the  act  of  congress  in  that  behalf.^  Without  such 
compliance  no  court  can  confer  it.^ 

The  statute  which  regulates  the  matter  of  supersedeas  is 
as  follows :  "In  any  case  where  a  writ  of  error  may  be  a 
supersedeas  -the  defendant  may  obtain  such  supersedeas  by 
serving  the  writ  of  error,  by  lodging  a  copy  thereof  for  the 
adverse  party  in  the  clerk's  office  where  the  record  remains, 
within  sixty  days,  Sundays  exclusive,  after  the  rendering  of 
the  judgment  complained  of,  and  giving  the  security  required 
by  law  on  the  issuing  of  the  citation.  But  if  he  desires  to 
stay  process  on  the  judgment,  he  may,  having  served  his  writ 
of  error  as  aforesaid,  give  the  security  required  by  law  within 
sixty  days  after  the  rendition  of  such  judgment,  or  afterward 
with  the  permission  of  a  justice  or  judge  of  the  appellate 

1*  Davis   V.   Wakelee,    156   U.    S.  tion.     The  application  was  granted 

684-S,  39  L.  Ed.  578 ;  New  Orleans  June   10,    1910,   upon   the   appellant 

Ins.  Co.  V.  Albro  Co.,  112  U.  S.  505,  giving  bond  in  the  sum  of  $30,000. 

28  L.  Ed.  809;   Union   Pacific  Co.  The  court  held  upon  this  application 

V.   Callaghan,   161  U.   S.   95,  40  L.  that    the    appeal    did    not    suspend 

Ed.   628.  proceedings   to    administer   the    es- 

i*/n  re  Brady,  169  Fed.  Rep.  152,  tate  unless  the  bond  be  given  (opin- 

21  Am.  B.  R.  364.  ion  not  reported). 

In  Keck  Mfg.  Co.  v.  Lorsch -(C.  i  R.    S.    Sec.    1007;    Goddard    v. 

C.  A.  6th  Cir.),  179  Fed.  Rep.  485,  Ordway,  94  U.   S.  672,  24  L.  Ed. 

103  C.  C.  A.  65,  24  Am.  B.  R.  705,  237;  Gay  v.  Parpart,  101  U.  S.  391, 

prior  to  this  decision  an  application  25  L.  Ed.  841. 

was   made  to  the   circuit   court   of  ^  French  v.  Shoemaker,  12  Wall, 

apipieals    for    supersedeas    to    stay  100,  20  L.  Ed.  270;  Kitchen  v.  Ran- 

•'a  sale  and  all  further  proceedings  dolph,  93  U.  S.  85,  23  L.  Ed.  810; 

in  the  district   court"   pending  the  Sage  v.  R.  R.  Co.,  93  U.  S.  416,  23 

appeal  from  the  order  of  adjudica-  L.  Ed.  933. 
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court.  And  in  such  cases  where  a  writ  of  error  may  be  a 
supersedeas,  executions  shall  not  issue  until  the  expiration  of 
(the  said  term  of  sixty)    (ten)   days."  ^ 

The  allowance  of  an  appeal  with  reference  to  superseding  a 
judgment  is  considered  the  equivalent  of  a  writ  of  error.  It 
has  accordingly  been  held  that  an  appeal,  to  operate  as  a 
supersedeas,  must  be  perfected  and  the  security  given  in 
accordance  with  the  provisions  quoted  above.*  Where  a  peti- 
tion for  rehearing,  or  a  motion  to  set  aside  the  judgment,  is 
filed,  the  time  does  not  begin  to  run  until  such  petition  or 
motion  has  been  denied.^  Where  the  appeal  is  taken  within 
sixty  days  a  judge  of  the  appellate  court  may  allow  a  super- 
sedeas after  that  time.^  But  if  no  appeal  is  take.n  within  the 
sixty  days'  period  no  judge  of  the  appellate  court  or  the  court 
itself  has  power  to  grant  a  supersedeas.'^ 

The  application  for  a  supersedeas  is  regularly  made  to  the 
court  of  bankruptcy  and  not  to  the  appellate  court. ''^  The 
amount  of  the  bond  is  fixed  by  the  judge  allowing  it.  He  is 
the  sole  and  exclusive  judge  of  what  it  should  be,  and  his 
decision  is.  final,  unless  he  violates  a  statute  or  I'ule  of  prac- 
tice.* The  appellate  court  may,  however,  in  a  proper  case 
and  under  proper  circumstances,  .change  the  amount  of  the 

3R.  S.  Sec.  1007.  «  Peugh  v.  Davis,  110  U.  S.  227, 

*  Adams  v.  Law,  16  How,  148,  14  28  L.  Ed.  127. 

L.   Ed.  880;   Hudgins  v.  Kemp,   18  '  Kitchen  v.   Randolph,   9i   U.   S. 

How.    S3S,    IS    L.    Ed.    511,    514;  86,  23  L.  Ed.  810;  New  England  R. 

Erench    v.    Shoemaker,    112    Wall.  R.  Co.  v.  Hyde  (C.  C.  A.  1st  Cir.), 

100,  20  L.  Ed.  270;  Bigler  v.  Wal-  101  Fed.  Rep.  397,  41  C.  C.  A.  404; 

ler,   12   Wall,   149,  20  L.   Ed.  260;  Logan  v.   Goodwin    (C.   C.   A.   8th 

Kitchen  v.  Randolph,  93  U.  S.  86,  Cir.),  101  Fed.  Rep.  654,  41   C.  C. 

23  L.  Ed.  810.  A.  537;   Covington  Stock  Yards  v. 

5  Texas  &  P.  Ry.  Co.  v.  Murphy,  Keith.  121  U.  S.  248,  30  L.  Ed.  914. 

Ill  U,  S.  488,  28  L.  Ed.  492;  Brock-  As  to   when   the   appellate  court 

ett  v.  Brockett,  2  How.  238,  11  L.  will  grant  a  supersedeas,  see  Hunt 

Ed.    251 ;    Memphis    v.    Brown,    94  v.  Oliver,  109  U.  S.  177,  27  L.  Ed. 

U.  S.  715,  24  L.  Ed.  244.     In  com-  897;  Railroad  v.  Pradleys,  7  Wall, 

puting  this  time,   Sundays   are  ex-  575,  19  L.  Ed.  274. 

eluded.    See  Danville  v.  Brown,  128  ^  Jerome   v.   McCarter,   21    Wall. 

U.  S.  503,  32  L.  Ed.'  507.  17,  22  L.  Ed.  515. 
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bond/  or  vacate  a  supersedeas  when  the  approval  of  the 
bond  was  obtained  by  fraud  or  perjury;  and  in  such  cases 
may  refuse  to  accept  a  new  bond." 

The  approval  of  the  bond  need  not  be  in  writing.  ^^  The 
signing  of  a  citation  and  taking  the  oath  of  the  sureties  as  to 
their  sufficiency  is  a  sufficient  approval  of  the  bond.^^  The 
bond  when  approved  is  a  matter  of  record  in  the  bankruptcy 
court,  and  a  copy  thereof  should  be  included  in*4he  transcript 
of  the  record. 

§  841.    Citation. 

The  object  of  a  citation  on  an  appeal  is  to  give  notice  of 
the  removal  of  the  case  into  the  appellate  court.  The  citation 
is  usually  presented  to  and  signed  by  the  judge  ^  at  the  time 
the  appeal  is  allowed.  It  may,  however,  be  signed  by  the 
judge  subsequently  or  issued  by  the  appellate  court  at  any 
time  before  the  appeal  becomes  inoperative.^ 

The  issuing  of  the  citation  is  not  jurisdictional,  but  the 
court  will  not  hear  a  case  until  the  parties  are  brought  into 
court  by  citation.^     The  order   in   cases,   where  all  of  the 

"Jerome   v.    McCarter,    21    Wall.  1,  65  C.  C.  A.  621,   12  Am.   B.  R. 

\7,    22    L.    Ed.    515;     Williams    v.  497;   Gray  v.  Grand  Fork  Mercan- 

Claflin,   103   U.    S.   753,   26  L.   Ed.  tile  Co.,  138  U.  S.  344,  14  Am.'  B. 

606;    Harwood   v.    Dickerhoff,    117  R.   780;    Columbia   Iron    Works    v. 

U.  S.  200,"  29  L.  Ed.  887;  Johnson  National  Lead   Co,    (C.   C.   A.   6th 

V.  Waters,  108  U.   S.  4,  27  L.  Ed.  Cir.),   127  Fed.   Rep.  99,  62   C.   C 

630.  A.   99,   11    Am.    B.   R.   340;   Alten- 

w  Florida    Cent.    R.    R.    Co.    v.  berg  v.  Grant,  54  U.   S.  App.  312, 

Schutte,  100  U.  S.  644,  25  L.  Ed.  605.  83  Fed.  Rep.  980,  28  C.  C.  A.  244; 

^"^  Davidson    v.    Lanier,    4    Wall.  R.   R.   Equipment  Co.   v.   Southern 

447,  18  L.  Ed.  377.  Ry.   Co.    (C.    C.   A.   6th   Cir.),   92 

"Silver  v.  Ladd,  6  Wall.  440,  18  Fed.  Rep.  541,  34  C.  C.  A.  519. 
L.  Ed.  828.  3  Sutherland  v.  Pearce   (C.  C.  A. 

iR.   S.   Sees.  998   and  <m.     For  9th   Cir.),    186   Fed.   Rep.   787,    108 

Form   of   Citation,    see    Form    No.  C.  C.  A.  657;  Mendenhall  v.  Hall, 

170,  posi.  134  U.  S.-5S9,  33  L.  Ed.  1012;  Chi- 

2  Sutherland  v.  Pearce  (C.  C.  A.  cago  &  P.  R.  Co.  v.  Blair,   100  U. 

9th  Cir.),  186  Fed.   Rep.   787,   108  S.  661,  25  L.  Ed.  587;  R.  R.  Equip- 

C.    C.   A.   657;    Lockman    v.    Lang  ment  Co.  v.  Southern  Ry.  Co.    (C. 

(C.  C.  A.  8th  Cir.),  132  Fed.  Rep.  C.  A.  6th   Cir.),  92  Fed.  Rep.  541, 
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necessary  parties  have  not  been  served,  is  that  the  case  stand 
over  for  the  purpose  of  giving  the  appellant  an  opportunity 
to  apply  for  a  citation. 

Ordinarily  no  citation  is  necessary  on  an  appeal  allowed  in 
open  court  and  perfected  during  the  term  at  which  the  decree 
appealed  from  was  rendered.*  As  there  are  no  terms  in  bank- 
ruptcy a  citation  is  regularly  issued  in  each  case  because  the 
appeal  can  ifffr  be  said  to  be  perfected  at  the  term  at  which 
the  judgment  below  is  rendered.^ 

A  citation  is  essential  to  a  writ  of  error.^*  Notice  of  a 
writ  of  error  given  in  open  court  at  the  same  term  the  judg- 
ment is  rendered  is  not  equivalent  of  the  citation.  In  this 
respect  writs  of  error  differ  from  appeals  taken  in  open 
court.  ^** 

The  citation  must  be  served  upon  the  appellee  or  his  attor- 
ney of  record  in  the  court  below.®  It  may  be  served  by  the 
marshal.  The  usual  practice,  however,  is  for  counsel  for  the 
appellee  to  accept  service  in  writing  upon  the  citation  with- 
out formal  service  to  the  marshal.''  Where  the  citation  is 
actually  issued  upon  the  allowance  of  an  appeal  the  omission 
to  serve  it  before  the  first  day  of  the  term  does  not  avoid  the 
appeal.  A  new  citation  may  be  ordered  to  be  issued  and 
served.®  It  is  not  sufificient  proof  of  sei-vice  of  a  citation 
to  file  an  affidavit  that  notice  of  citation  was  given  to  defend- 

34   C.    C.   A.   519;   Evans  v.    State  =**  United  States  v.  Phillips,- 121 

Bank,  134  U.  S.  330,  33  L.  Ed.  917;  U.  S.  254,  30  L.  Ed.  914. 

Richardson    v.    Green,    130    U.    S.  "Bacon  v.  Hart,  1  Black,  39,  17 

104   32  L    Ed   872  ^-  ^'^-  52;  Chicago  &  P.  R.  Co.  v. 

^Jacobs'  V.  George,  150  U.  S.  415,  Blair,  100  U.  S.  661,  25  L.  Ed.  .587; 

37  L   Ed    1127  Nations  v.  Johnson,  24  How.   195, 


'  Lockman  v.  Lang  (C.  C.  A.  8th 


16  L.  Ed.  628 


r-    ^    1  ^o  IT  ^    T3        1    <=  r^    r^    A  '  ^igler  v.  Waller,   12  Wall.  142, 

Cir.),  132  Fed.  Rep.  1,  65  C.  C.  A.  20  t     pj    260 

621,  12  Am.  B.  R.  497.  a  c'  *t,  "1     j'       ■□            ^r-   r-    a 

'  8  Sutherland  v.  Pearce  (C    C.  A. 

w  United   States  v.    Phillips,   121  9^,,   cir.),   186   Fed.   Rep.   787,   108 

U.  S.  254,  30  L.  Ed.  914;  Kerrch  v.  c.  C,  A.  657;   Dayton  v.  Lash,  94 

United  States   (C.  C.  A.  1st  Cir.),  u.  S;  112,  24  L.  Ed  33;  Altenberg 

171  Fed.  Rep.  366,  96  C.  C.  A.  258,  v.  Grant,  83  Fed.   Rep.  980,  28  C. 

22  Am.-  B.  R.  544.  C.  A.  244.                                        '    • 
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ant's  attorney  by  depositing  in  the  postoffice  a  copy  of  said 
citation,  postpaid,  addressed  to  them  at  theif  respective  places 
of  abode  and  giving  the  names  and  places.* 

Where  a  party  dies  before  an  appeal  is  allowed  and  prose- 
cuted, the  suit  should  be  revived  in  the  court  of  bankruptcy 
and  the  citation  should  be  addressed  to  the  proper  p9.rty  in 
the  record  at  that  time.^° 

All  appeals  and  citations  must  be  made  returnable  not 
exceeding  thirty  days  from  the  day  of  signing  the  citation, 
whether  the  return  day  fall  in  vacation  or  in  term  time,  and 
be  served  before  the  return  day.^^ 

A  general  appearance  by  the  appellee,  at  the  term  the  record 
is  filed,  is  a  waiver  of  the  issuing  and  serving  of  a  citation.  ^^ 
The  appearance  of  counsel  at  a  subsequent  term  and  making 
a  motion  to  dismiss  does  not  waive  a  citation. ^^  A  general 
appearance  can  not  be  withdrawn  or  changed  to  a  special  .ap- 
pearance without  leave  of  court. ^* 

A  writ  of  mandamus  is  not  ordinarily  granted  to  compel  a 
judge  to  sign  a  citation. ^^  If  the  judge  refuses  to  sign  a  cita- 
tion, resort  should  be  had  to  a  judge  of  the  appellate  court. 

§  842.    The  record  on  appeal  or  writ  of  error. 

When  an  appeal  has  been  allowed  or  a  writ  of  error  sued 
out,  a  transcript  of  the  record  of  the  proceedings  in  the 
court  of  bankruptcy  must  be  prepared  and  filed  in  the  appel- 

"  Tripp  V.   Santa  Rosa  Street  R.  ^^  Richardson  v.  Green,  130  U.  S. 

Co.,  144  U.  S.  126,  36  L.  Ed.  371.  104,  32  L.  Ed.  872;  Buckingham  v. 

1°  Bigler  v.  Waller,  12  Wall.  142,  McLean,    Assignee    in    bankruptcy. 

20  L.  Ed.  260.  13  How.  ISO,  14  L.  Ed.  90;  United 

"Rule  14,  C.  C.  A.,  90  Fed.  Rep.  States  v.  Armejo,  131  U.  S.  Appen- 

clviii;    Peace  River  Phosphate   Co.  dix,  Ixxxii. 

V.   Edwards,   70  Fed.   Rep.   728,   17  is  Radford  v.  Folsom,   123  U.   S. 

C.  C.  A.  358;  Altenberg  v.   Grant,  72S,  31  L.  Ed.  292. 

83  Fed.  Rep.  980,  28  C.  C.  A.  244;  "United   States   v.   Armejo,   131 

Central    T,rust    Co.    v.    Continental  U.    S.    Appendix,    Ixxxii;    United 

Trust  Co.,  86  Fed.  Rep.  517,  30  C.  States  v.  Curry,  6  How.  106,  12  L. 

G.    A.    235;    Freeman    v.    Clay,    48  Ed.  363. 

Fed.  Rep.  849,  1  C.  C.  A.  115.  ''-^  Ea;  parte  Virginia  Commission- 
ers, 112  U.  S.  177,  28  L.  Ed.  691. 
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late  court.  The  record  required  to  be  certified  is  the  record 
of  the  case  in  the  court  of  bankruptcy.^ 

The  referee  has  no  power  to  certify  a  record  of  proceed- 
ings before  him  to  a  circuit  court  of  appeals.^  It  is  the 
duty  of  the  clerk  to  make  the  transcript  after  and  not  before 
he  is  directed  by  counsel  to  do  so.  His  fees  are  prescribed  by 
statute  ^  and  should  be  paid  before  the  transcript  is  delivered 
for  filing.  If  a  clerk  refuses  to  produce  the  transcript  he 
may  be  compelled  to  do  so  by  mandamus  or  order  of  court.* 

No  case  will  be  heard  until  a  complete  record,  containing 
in  itself,  and  not  by  reference,  all  the  papers,  exhibits,  deposi- 
tions and  other  proceedings,  which  are  necessary  to  the  hear- 
ing in  the  appellate  court,  shall  be  filed.^  The  appeal  makes 
the  entire  record  available  to  counsel  for  the  appellant  and  im- 
poses upon  him  and  the  clerk  of  the  lower  court  the  duty  of 
inserting  in  the  transcript  of  the  record  sent  to  the  appellate 
court  everything  material  to  the  question  to  be  presented 
there.*'  Such  orders  and  proceedings  as  are  had  before  the 
referee  in  any  case,  after  the  same  is  concluded  by  him  and 
the  proceedings  certified,  become  a  part  of  the  record  of  the 
case  and  as  such  belong  in  the  office  of  the  clerk  of  the  court 

iCook  Inlet   Coal   Fields   Co.   v.  A.  377,  4  Am.  B.  R.   192;  Devries 

Caldwell   (C.   C.  A.   4th  Cir.),   147  v.    Shanahan    (C.   C.   A.  4th  Cir.), 

Fed.  Rep.  475,   78  C.   C.  A.   17,   17  122  Fed.  Rep.  629,  58  C.  C.  A.  482, 

Am.  B.  R.  135.  10  Am.  B.  R.  518. 

2  Cook   Inlet   Coal   Fields   Co.   v.  In    re   Friedman    (C.    C.    A.   2d 

Caldwell    (C.   C.  A.  4th  Cir.),   147  Cir.),  161  Fed.  Rep.  260,  88  C.  C. 

Fed.  Rep.  475,  78  C.   C.  A.   17,   17  A.  306,  20  Am.  B.  R.  37,  a  record 

Am.  B.  R.  135.  was   held   defective   when   it   failed 

^  R.   S.   Sec.  828.     See  Thornton  to  give  filing  date  the  papers  con- 

V.  Ins.  Co.  125  Fed.  Rep.  250.  tained  in  it. 

*  United  States  v.  Gomez,  3  Wall.  "Dodge  v.  Norlin   (C.  C.  A.  8th 

766,   18  L.   Ed.  212;   United  States  Cir.),  133  Fed.  Rep.  363,  66  C.  C. 

V.  Booth,  18  How.  477, 15  L.  Ed.  454,  A.   425,    13   Am.   B.   R.    176;   First 

5  Rule  14,  C.  C.  A.,  90  Fed.  Rep.  Nat.  Bank  v.  Abbott  (C.  C.  A.  8th 

clvii;  Williams  Bros.  v.  Savage  (C  Cir.),  165  Fed.  Rep.  852,  91  C.  C. 

C.  A.  4th  Cir.),  120  Fed.  Rep.  497,  A.  538,  21  Am.  B.  R.  436. 

9  Am.   B.  R.  720;   Cunningham  v.  See  also  Teller  v.  United  States 

German   Ins.   Bank    (C.   C.   A.   6th  (C,  C.  A.  8th  Cir.),  Ill  Fed.  Rep. 

Cir.),  103  Fed.  Rep.  932,  43  C.   C.  119,  49  C.   C.  A.   263. 
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and  may  be  included  by  him  as  a  part  of  the  record.  Where 
a  case  has  been  before  an  appellate  court  on  a  former  appeal 
the  record  on  the  second  appeal  should  be  complete  in  itself, 
for  the  reason  that  an  appellate  court  is  not  bound  to  take 
judicial  notice  of  its  own  records.'^ 

The  record  should  contain  only  such  matter  as  is  necessary 
to  the  hearing,  and  not  irrelevant  matter  or  useless  repe- 
titions.^ It  is  the  duty  of  the  parties  or  their  counsel  to 
attend  to  this.®  In  taking  appeals  in  bankruptcy  it  will  fre- 
quently occur  that  many  papers  and  proceedings  ought  nut 
to  be  included  in  the  record.  '  That  the  clerk  may  not  be 
left  in  doubt,  he  may  require  of  the  attorney  for  the  appel- 
lant a  praecipe  stating  specifically  what  the  record  shall  con- 
tain, and  attach  a  copy  of  the  praecipe  to  the  transcript."    The 


■!  In  re  Osborne  (C.  C.  A.  1st 
Cir.),  lis  Fed.  Rep.  1,  52  C.  C.  A. 
S9S,  8  Am.  B.  R.  165,  the  court 
said :  "While  it  is  well  settled  that 
we  can  take  judicial  knowledge  of 
our  own  records,  it  is  not  at  all 
clear  that  we  are  always  required 
to  do  so.  Cushman  Paper  Box  Ma- 
chine Co.  V.  Goddard,  95  Fed.  Rep. 
664,  666,  37  C.  C.  A.  221.  The 
proper  and  safe  way  of  proceeding 
even  with  reference  to  the  tribunal 
in  which  the  prior  record  remains, 
is  by  plea  and  proof.  Nevertheless, 
as  the  practice  with  reference  to  a 
petition  of  the  character  now  before 
us  is  not  yet  fully  understood,  even 
if  it  may  be  said  to  be  thoroughly 
settled,  we  will  avail  ourselves  of 
the  right  which  we  have  to  take 
judicial  knowledge  of  our  own  pro- 
ceedings." 

^  See  observation  of  the  supreme 
court  in  Union  Pac.  Railway  Co.  v. 
Stewart,  95  U.  S.  279,  284,  24  L. 
Ed.  431 ;  Burnham  v.  Street  Ry.  Co., 
87  Fed.  Rep.  168,  30  C.  C.  A.  594; 
Nashua  &  Lowell  R.  Corp.  v.  Bos- 


ton &  Lowell  R.  Corp.,  61  Fed. 
Rep.  237,  9  C.  C.  A.  468;  Union 
Pac.  R.  Co.  V.  United  States,  116 
U.  S.  402,  29  L.  Ed.  677. 

If  the  record  contains  such  parts 
as  is  called  for  by  either  party  it 
is  sufficient;  Blanks  v.  Klein,  49 
Fed.- Rep.  1,  1  C.  C.  A.  254;  Lamb 
Knit  Goods  Co.  v.  Lamb  Glove  & 
Mitten  Co.  (C.  C.  A.  6th  Cir.),  120 
Fed.  Rep.  267,  273,  56  C.  C.  A.  547 ; 
Shaffer  v.  Koblegard  Co.  (C.  C.  A. 
4th  Cir.),  183  Fed.  Rep,  71,  105  C. 
C.  A.  363,  24  Am.  B.  R.  898. 

» Cunningham  v.  German  Ins. 
Bank  (C.  C.  A.  6th  Cir.),  103  Fed. 
Rep.  932,  43  C.  C.  A.  377,  4  Am. 
B.  R.  192;  Burnham  v.  Street  Ry. 
Co.,  87  Fed.  Rep.  168,  30  C.  C.  A. 
594.  See  also  Penn.  Co.  v.  Jack- 
sonville, etc.  Ry.  Co.,  55  Fed.  Rep. 
131,  5  C.  C.  A.  53;  Florida  Cent. 
R.  R.  Co.  V.  Schutte,  100  U.  S.  644, 
647,  25  L.  Ed.  60S;  Lamb  Knit 
Goods  Co.  V.  Lamb  Glove  &  Mit- 
ten Co.  (C.  C.  A.  6th  Cir.),  120 
Fed.  Rep.  267,  273,  56  C.  C.  A.  547; 
Shaffer  v.  Koblegard  Co.  (C.  C.  A. 
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cei'tificate  in  such  case  should  be  that  it  is  a  true  and  correct 
transcript,  according  to  the  praecipe.  If  the  attorney  for 
the  appellee  asks  him  to  include  other  parts  of  the  record  in 
the  transcript,  he  may  apply  to  the  court  of  bankruptcy  for 
directions  in  respect  to  such  matter.^" 

Where  the  record  is  filed  in  an  appellate  court  and  is  made 
to  appear  by  the  appellee  that  necessary  papers,  etc.,  have 
been  omitted  in  making  the  transcript,  they  may  be  supplied 
upon  application  to  that  court.^^  Where  witnesses  are  exam- 
ined orally,  the  testimony  presented  in  that  form  or  its  sub- 
stance must  be  stated  in  writing  and  made  a  part  of  the 
record,  or  it  will  be  entirely  disregarded  on  appeal. -^^  Ex- 
hibits attached  to  depositions  are  properly  included  in  a 
record.  ^^  The  fact  that  evidence  is  not  included  in  the  tran- 
script is  not  a  sufficient  reason  to  dismiss  the  appeal.-^*  The 
remedy  is  a  writ  of  certiorari  to  bring  up  the  omitted  parts . 
of  the  record  of  the  court  below  if  necessary  to  the  hearing 
in  the  appellate  court.^^  The  opinion  of  the  court  of  bank- 
ruptcy, if  in  writing,  should  be  annexed  to  the  transcript.^® 

4th    Cir.),    183    Fed.    Rep.    71,    105  "  Clark  Thread  Co.  v.  Williman- 

C.  C.  A.  363,  24  Am.  B.  R.  898.  tic  Linen  Co.,  140  U.  S.  481,  3S  L. 

i»Hoe   V.    Kahler,   27   Fed.   Rep.  Ed.  521. 

145.  "Taft    &    Co.    V.    Century    Sav. 

But   see  In  re  Robertshaw  Mfg.  Bank  (C.  C.  A.  8th  Cir.),  141  Fed. 

Co.,  135  Fed.  Rep.  220,  14  Ain    E.  R^p.  369,  72  C.  C.  A.  671,  15  Am. 

j^    34J  B.  R.  594;  Cunningham  v.  German 

"Florida    Cent.    R.    R.    Co.    v.  1°^-  ^ank  (C.  C.  A.  6th  Cir.)    103 

Schutte,  100  U    S.  644,   647,  25  L.      ^^'^^  ^^^  ^^^   ^L^l.^-  ^^  ^l^' 
„,     „;  ■  Am.  B.  R.  192;  Flickmger  v.  First 

:         ,       ^     .        .                  ,  Nat.    Bank    (C.    C.    A.    6th    Cir.), 

See   also   Certiorari   to   complete  j^j  ^^^   ^^^    ^^3,  76  C.  C.  A.  132, 

record,  Sec.  844,  post.  jg  ^^    g    j^   g7g 

i^WiIhams   Bros.  v.   Savage    (C.  15  Keck  Mfg.   Co    v.  Lorsch    (C. 

C.  A.  4th  Cir.),  120  Fed.  Rep.  497,  q   a.  6th  Cir.),  179  Fed.  Rep.  485. 

57  C.  C.  A.  647,  9  Am.  B.  R.  720;  103  C.  C.  A.  65,  24  Am.  B.  R.  70S. 

Blease  v.   Garlington,   92   U.   S.    1,  leRule    14,    C.    C.    A.;    Teller   v. 

23  L.  Ed.   521.     See  Rule  of  May  United  States   (C.  C.  A.  8th  Cir.), 

IS,  1893,"  149  U.  S.  793.  Ill  Fed.  Rep.  119,  49  C.  C.  A.  263. 
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The  transcript  must  be  authenticated  under  the  seal  of  the 
court  and  be  signed  by  the  clerk.  ^'^  Where  the  certificate  is 
under  the  seal  of  the  court  it  may  be  amended  by  adding  the 
signature  of  the  clerk.  ^* 

In  the  case  of  a  writ  of  error  a  bill  of  exceptions  is  nec- 
essary to  bring  up  the  evidence  and  rulings  of  the  court  dur- 
ing the  trial.  It  is  not  necessary  when  the  errors  complained 
of  are  patent  on  the  face  of  the- record. -^^  A  bill  of  excep- 
tions has  no  function  and  serves  no  purpose  on  an  appeal 
from  a  decree  in  equity  or  bankruptcy.^"  A  judge  of  a 
court  of  bankruptcy  is  not  required  to  make  findings  of  .fact 
for  the  record  on  an  appeal  from  his  decision.^'^ 

§  843.    Amendments  to  the  record. 

Where,  from  inadvertence  or  mistake  of  the  clerk  of  the 
court  below,  or  from  any  other  cause,  the  record  transmitted 
to  the  appellate  court  is  defective  or  incorrect,  the  errors  or 
mistakes  are  regularly  corrected  by  a  writ  of  certiorari  to 
bring  up  a  full  and  true  transcript  of  the  record.^ 

"  Blitz  V.  Brown,  7  Wall.  693,  19  C.  C.  A.  482,  10  Am.  B.  R.  518,  the 

L.  Ed.  280.  court    said:      "The    record    in    this. 

A  certificate  signed  "A.  B.,  clerk  case,    whilst   it   suggests   facts    ma- 

of  said  court,  by  C.  D.,  deputy,"  is  terial  to  its  consideration,  does  not 

a   sufficient   signature ;    Garneau   v.  set  them  forth  as  clearly  as  is  neces- 

Dozier,  100  U.  S.  7,  25  L.  Ed.  536.  sary  to  its  decision.    It  is,  therefore, 

1*  Idaho  &  Ore.  Land  Imp.  Co.  v.  ordered  that  the  cause  be  remanded 
Bradbury,  132  U.  S.  509,  33  L.  Ed.  to  the  district  court,  with  instruc- 
.  433.  tions  to  require  all  the  facts  coll- 
ie Grant.)  Shoe  Co.  V.  Laird,  212  nected  with  the  failure  to  prove 
U.  S.  445,  S3  L.  Ed.  591,  21  Am.  and  prosecute  the  claim  of  the  es- 
B.  R.  484.  tate   of   John   M.    Orera,    deceased, 

20  Dodge  V.  Norlin  (C.  C.  A.  8th  against  the  bankrupt  estate  of  W. 

Cir.),  133  Fed.  Rep.  363,  66  C.   C.  Morris  Orem,  prior  to  the  petition 

A.  425,  13  Am.  B.  R.  176.  of  the  appellee,  to  be  inquired  into 

-^  In   re    Meyers,    105    Fed.    Rep.  and  reported  to  it,  and,  when  such 

353,  5  Am.  B.  R.  4.  facts  are  so  reported,  to  pass  upon 

■^  See  Sec.  844,  post.  the    same." 

In   Devries   v.   Shanahan    (C.    C.  In  Barber  v.  Coit   (C.  C.  A.  6th 

A.  4th  Cir.),  122  Fed.  Rep.  629,  58  Cir.),   118  Fed.  Rep.  272,   55  C.  C. 
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The  clerk  of  the  court  of  bankruptcy  may  supply  an  omis- 
sion in  a  record  by  certifying  such  omitted  parts  without  an 
order  of  court.^  He  can  not  in  this  matter  correct  an  erro- 
neous statement  in  a  transcript.® 

Appeals  are  heard  upon  the  pleadings  and  proofs  below. 
No  new  evidence  can  be  admitted,  and  the  record  will  not 
ordinarily  be  amended  in  the  appellate  court.*  It  is  true,  an 
amendment  may  be  had  in  the  appellate  court  by  consent  of 
parties,^  and  so  also  amendments  have  been  allowed  in  the 
appellate  court  to  substitute  the  name  of  an  officer  as  appellant 
in  place  of  his  predecessor  in  office ; "  and  where  it  appeared 
by  the  certificate  of  the  clerk  that  he  had  committed  a  clerical 
error  in  the  transcript  it  was  corrected  in  the  appellate  court 


A.  145,  the  following  order  was 
made:  "The  decree  of  the  district 
court  of  the  United  States  is  re- 
versed and  the  cause  remanded  to 
said  court,  with  directions  that  the 
cause  be  remitted  to  the  referee 
by  said  court  with  directions  that 
he  take  proof  of  the  pleadings  in 
said  Ohio  case,  and  that  upon  the 
record  as  thus  completed  the  ref- 
eree proceed  to  rehear  the  matter. 
This  order  is  made  because  tlis 
case  is  not  properly  prepared  -for 
decision  and  because  great  injustice 
may  be  done  if  the  cause  is  to  be 
decided  on  present  record.  The 
order  is  made  upon  our  own  mo- 
tion on  authority  of  Estho  v.  Lear, 
7  Pet.  130-1,  8  L.  Ed.  632,  and  Illi- 
nois Cent.  Rd.  v.  Illinois,  146  U.  S. 
387,  36  L.  Ed.  1018.  The  costs  of 
this  appeal  will  be   diveded." 

2  Crandall  v.  Nevada,  6  Wall.  35, 
18  L.  Ed.  744,  745. 

3  Hudgins  v.  Kemp,  18  How.  530,. 
IS  L.  Ed.  511,  514. 

<  Pacific   R.   Co.   V.   Ketchum,   95 
U.  S.   1,  24  L.   Ed.   347;   Udall   v. 


Steamship  "Ohio,"  17  How.  17,  15 
L.  Ed.  42;  Hudgins  v.  Kemp,  18 
How.  530,  IS  L;  Ed.  511,  514;  The 
Protector,  11  Wall.  82,  20  L.  Ed.  47. 

In  Kennedy  v.  Bank  of  Georgia, 
8  How.  610,  12  L.  Ed.  1209,  the 
supreme  court  said:  "Thefe  is 
nothing  in  the  nature  of  appellate 
jurisdiction,  proceeding  according, 
to  the  common  law,  which  forbids 
the  granting  of  amendments,  etc., 
but  the  practice  has  been  to  re- 
mand the  cause  to  the  lower  court 
for  amendment."  See  also  Denny 
v.  Pironi,  141  U.  S.  121,  35  L.  Ed. 
657;  Metcalf  v.  Watertown,  128  U. 
S.  586,  32  L.  Ed.  543;  Tug  River 
Coal  &  Salt  Co.  v.  Brigel,  67  Fed. 
Rep.  625,  14  C.  C.  A.  577,  remanded 
and  amendment  allowed  in  circuit 
court  in  73  Fed.  Rep.  13. 

5  As  was  done  in  Fletcher  v.  Peck, 
6  Cranch,  87,  3  L.  Ed.  162. 

'  Bowden  v.  Johnson,  107  U.  S. 
251,  27  L.  Ed.  386;  Gates  v.  Good- 
loe,  101  U.  S.  612,  25  L.  Ed.  895; 
United  States  v.  Hopewell,  51  Fed. 
Rep.  798,  2  C.  C.  A.  510. 
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without  issuing  a  writ  of  certiorari^  Amendments  have  been 
allowed  to  be  made  to  the  record  to  allege  the  amount  in  dis- 
pute, where  no  objection  to  the  omission  was  made  in  the 
trial  court.® 

§  844,    Certiorari  to  complete  records. 

The  Revised  Statutes  authorize  the  supreme  court  to  "is- 
sue writs  not  specifically  provided  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdictions, 
and  agreeable  to  the  usages  and  principles  of  law."  ^ 

Under  this  provision  the  writ  of  certiorari  has  not  been 
used  as  freely  by  the  supreme  court  as  by  the  court  of  queen's 
bench  in  England.^  It  has  been  used  as  an  auxiliary  process 
only,  to  supply  imperfections  in  a  record  of  a  case  already 
before  it;  and,  not  like  a  writ  of  error,  to  review  the  judg- 
ment of  an  inferior  court.  ^  It  has  never  been  used  to  bring 
up  from  an  inferior  court  of  the  United  States  for  trial  a 
case  within  the  exclusive  jurisdiction  of  a  higher  court.^ 

The  Evarts  acts  of  March  3,  1891,^  did  not  affect  this 
power,  and  the  supreme  court  may  still  issue  writs  of  cer- 
tiorari in  proper  cases. '^ 

^Woodward  v.  Brown,  13  Pet.  1,  *Ex  parte  Hitz,    111   U.   S.   766, 

10  L.  Ed.  31.  28  L.  Ed.  592;  Patterson  v.  United 

'Giles  V.  Harris,  189  U.  S.  475;  States,  2  Wheat.  221,  4  L.  Ed.  224; 

Fuller   V.    Montag    (C.    C.    A.    6tli  Fowler  v.   Lindsey,   3   Dall.   411,   1 

Cir.),  59  Fed.  Rep.  212,  8  C.  C.  A.  L.  Ed  658;  In  re  Tampa  Suburban 

100.  R.  R.  Co.,  168  U.  S.  583,  42  L,  Ed. 

But  see  Newcomb  v.  Burbank  (C.  589. 

C.  A.  2d  Cir.),  181  Fed.  Rep.  334,  ^26  Stat,  at  L.  826. 

104  C.   C.  A.   164,  and  cases   cited  °  American  Const.  Co.  v.  Jackson- 

in  opinion.  ville  Ry.  Co.,  148  U.  S.  380,  37  L. 

iR.  S.  Sec.  716.  Ed.  486.    Sup.  Ct,  Rule  14. 

2  Ex  parte  Vallandigham,  1  Wall.  In  re  Chetwood,   165  U.   S.   443, 

243,  249,  17  L.  Ed.  589.  41  L.  Ed.  782,  a  writ  of  certiorari 

'  Luxton  V.  North  River  Bridge  was  allowed  to  bring  up  the  record 

147  U.  S.  337,  37  L.  Ed.  194;  United  so  that  the  order  adjudging  Chet- 

States  V.   Young,  94  U.  S.  258,  24  wood  and  his  counsel  in  contempt 

L.   Ed.    153;   Ex  parte   Gordon,    1  for   being   concerned   in   suing   out 

Black,  503,  17  L.  Ed.  134;  Barton  v.  writs  of  err«r  and  directing  them, 

Petit,  7  Cranch,  288,  3  L.  Ed.  347;  or  either  of  them,  to  reftain  from 

Beach's  Mod.  Eq.  Prac,  Sec.  963.  prosecuting  the  same,  might  be  re- 
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The  circuit  courts  of  appeals  are  vested,  by  the  act  creating 
them/  with  the  power  to  grant  writs  of  certiorari  for  the  pur- 
pose of  supplying  omissions  or  curing  defects  in  a  record  in  a 
case  pending  in  one  of  these  courts.  Under  this  provision 
the  circuit  courts  of  appeals  have  frequently  issued  writs  of 
certiorari  for  such  purposes,  although  the  cases  are  rarely,  if 
ever,  reported. 

The  application  for  a  writ  of  certiorari  to  supply  an  omis- 
sion or  cure  a  defect  in  a  record  should  be  made  to  the  court 
in  which  the  case  is  pending.  It  is  usually  made  by  petition, 
entitled  in  the  court  and  cause  and  addressed  to  the  court.  It 
should  state  the  defect  or  parts  claimed  to  be  omitted,  and 
pray  for  a  writ  of  certiorari  to  issue.  The  petition  should  be 
signed  and  verified. 

If  a  proper  showing  is  made,  the  court  will  ordinarily 
order  a  writ  to  issue,  directed  to  the  court  below,  command- 
ing it  to  return  a  true  and  complete  "record,  including  the 
omitted  or  defective  parts,  if  any  there  be.®  The  order  also 
regularly  contains  a  direction  to  the  clerk  of  the  appellate 
court  to  also  return  the  transcript  for  the  purpose  of  being 
corrected.  The  court  will  not  usually  order  the  alleged 
omitted  portions  or  the  defective  portions  to' be  corrected. 
If  the  record  is  faulty  it  should  be  made  to  conform  to  the 
record  below  by  certifying  the  corrections'  to  be  made.  The 
appellate  court  will  not  undertake  to  make  a  record  in  the 
inferior  court. 

The  writ  of  certiorari  is  regularly  issued  under  the  hand 
and  seal  of  the  clerk  of  the  appellate  court,  and  is  transmitted 
to  the  clerk  of  the  court  below,  together  with  the  transcript 

vised   and   annulled.     This   case   is  States."    Rule  18,  C.  C.  A.,  90  Fed. 

explained  in  Tampa  Southern  R.  R.  Rep.     clx.       See     also     Loveland's 

Co.,  168  U.  S.  S87,  42  L.  Ed.  589.  Forms   Fed.    Prac,   Nos.   1477  and 

'Act  of  March  3,  1891,  26  Stat.  1478. 

at  L.   826,   Sec.   12,  provides   "that  *  The  Keck  Mfg.   Co.  v.   Lorsch 

the    circuit    court   of   appeals    shall  (C.  C.  A.  6th  Cir.),  179  Fed.  Rep. 

have   the   powers    specified   in   sec-  485,  103  C.  C.  A.  65,  24  Am.  B.  R. 

tion  seven  hundred  and  sixteen  of  705. 
the  Revised  Statutes  of  the  United 
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and  a  copy  of  the  petition,  setting  forth  the  alleged  defects  or 
omissions  in  the  record.  The  clerk  of  tlie  inferior  court 
thereupon  compares  the  transcript  with  the  original  record, 
and  returns  the  writ  with  a  certified  correction,  or  a  certified 
copy  of  the  omitted  papers,  or  with  a  certificate  to  the  effect 
that  the  record  is  true  and  complete,  or  such  other  facts  as 
may  be  necessaiy  for  a  full  understanding  of  the  matter. 
This  is  returned  under  the  seal  of  the  court.  It  is  not  neces- 
sary to  have  the  return  made  by  the  judge.^  It  is  regularly 
made  by  the  clerk. 

If  a  party  insists  upon  including  in  the  record  unneces- 
sary matter  the  court  may  prevent  injustice  being  done  in 
dealing  with  the  costs.  ^^ 

§  845.    Perfecting  an  appeal  or  writ  of  error  and  filing  the 
record. 

An  appeal  is  taken  and  a  writ  of  error  sued  out  within 
the  contemplation  of  the  statute  when  it  is  allowed  and  the 
papers  filed  in  the  clerk's  office.^  The  taking  of  an  appeal 
deprives  the  court  of  bankruptcy  of  jurisdiction  to  further 
consider  matters  involved  in  the  appeal.  It  can  only  assist 
in  perfecting  the  ap^jeal.  An  appeal  does  not  affect  its  juris- 
diction over  other  matters  in  the  proceedings  from  which  no 
appeal  is  taken.  Perfecting  an  appeal  or  writ  of  error  by 
giving  a  bond,^  issuing  and  serving  a  citation,^  and  filing  the 
record  in  the  appellate  court  is  essential  to  the  prosecution 
.  of  a  suit  in  an  appellate  court. 

It  is  the  duty  of  the  appellant  or  plaintiff  in  error  to  file 
the  record  with  the  clerk  of  the  appellate  court  by  or  before 
the  return  day,  whether  in  vacation  or  in  term  time.*     The 

9  Stewart  v.  Ingle,  9  Wheat.  526,  i  Sees.  834  and  835,  ante. 

6  L.  Ed.  151.  2  Sec.  839,  ante. 

'■''  Union    Pac.    Railway    Co.     v.  ^  Sec.  841,  ante. 

Stewart,  95   U,   S.   279,   284,   24  L.  *  Rule  16,  C.  C.  A.  90  Fed.  Rep. 

Ed   431;    The    Keck    Mfg.    Co.   v.  clix;   Sutherland  v.   Pearce    (C.   C. 

Lorsch    (C.    C.    A.    6th    Cir.),    179  A.    9th    Cir.),    186   Fed.    Rep.    783, 

Fed.  Rep.  485,  103  C.  C.  A.  65,  24  108  C.  C.  A.  653 ;  In  re  Alden  Elec- 

Am.  B.  R.  705.  trie  Co.    (C.   C.   A.   7th   Cir.),   123 
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appeal  and  citation  must  be  made  returnable  not  exceeding 
thirty  days  from  the  date  of  the  signing  of  the  citation.^ 
The  time  for  filing  the  record  may  be  enlarged  before  its 
expiration  by  the  justice  or  judge  who  signed  the  citation, 
or  any  judge  of  the  appellate  court,  and  the  order  of  enlarge- 
ment should  be  filed  with  the  clerk  of  the  appellate  court.^  This 
rule  is  directory,  and  it  is  within  the  sound  discretion  of  the 
appellate  court  to  relieve  parties  who  have  not  complied  with  it.'' 
If  the  record  is  not  filed  within  the  next  term  succeeding 
the  allowance  of  the  appeal,  the  appeal  has  spent  its  force  and 
should  be  dismissed.^  One  term  is  held  annually  by  the 
circuit  court  of  appeals  in  the  several  judicial  circuits.^ 
Where  the  appellant  without  fault  on  his  part  is  prevented 
from  filing  the  transcript  within  such  time  by  the  fraud  of 
his  opponent  or  the  contumacy  of  the  clerk  or  the  order  of 
the  court  below,  his  time  to  file  the  transcript  may  be  en- 
larged by  the  appellate  court.'"  Where  the  record  is  filed 
at  the  next  term,  but  after  the  return  day,  or  the  time  as 
enlarged  for  filing  it,  and  before  a  motion  to  dismiss  is  filed, 

Fed.  Rep.  415,  59  C.  C.  A.  509,  10  17    G.    C.    A.  .472;    Sutherland   v. 

Am.  B.  R.  370.  Pearce    (C.    C.    A.    9th    Cir.),    186 

See  also  Pender  v.  Brown  (C.  C.  Fed.  Rep.  783,  108  C.  C.  A.  653. 

A.  4th  Cir.),  120  Fed.  Rep.  496,  50  s  Wauton  v.   DeWolf,   142  U.   S. 

C.  C.  A.  646,  56  C.  C.  A.  646.  138,  35  L.  Ed.  965;  Evans  v.  State 

5  Rule  14,  C.  C.  A.,  90  Fed.  Rep.  Bank,  134  U.  S.  330,  3  L.  Ed.  917; 

clviii.  Grigsby  v.   Purcell,   99  U.   S.   505, 

« Rule  16,  C.  C.  A.,  90  Fed.  Rep.  25  L.  Ed.  354. 

cUx.  9  Act  of  March  3,   1891,  26  Stat. 

An  order  extending  the  time  for  at  L.  826,  Sec.  3,  reenacted  as  Sec. 

filing  the   record   on   appeal,   made  126   of   the   Judicial   Code,   Act  of 

after  the  time  had  expired,   is   in-  March  3,  1911,  36  Stat,  at  L.  1087. 

effective.    In  re  Alden  Electric  Co.  In  some  circuits  more  than  one 

(C.  C.  A.  7th  Cir.),  123  Fed.  Rep.  term    is    held.      Pender    v.    Brown 

415,   59   C.    C.   A.   509,   10  Am.   B.  (C.  C.  A.  4th  Cir.),  120  Fed.  Rep. 

•  R.  370.  496,  56  C.  C.  A.  646. 

No  other  judge  is  entitled  to  ex-  i"  See  United  States  v.  Gomez, 
tend  the  time  for  filing  record;  3  Wall.  752,  18  L.  Ed.  212;  Able- 
West  V.  Irwin,  54  Fed.  Rep.  419,  4  man  v.  Booth,  21  How.  506,  512, 
C.  C.  A.  401.  16  L.  Ed.  169. 

'  Florida    v.     Charlotte     Harbor 
Phosphate   Co.,    70   Fed.   Rep.   883, 
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the  objection  that  the  record  was  not  filed  in  time  is  not 
sufficient  to  dismiss  the  appeal. ^^ 

If  the  appellant  fails  to  file  his  record  on  or  before  the 
return  day,  the  appellee  may  have  the  case  docketed  and  dis- 
missed upon  producing  the  certificate,  whether  in  term  time 
or  in  vacation,  from  the  clerk  of  the  court  of  bankruptcy, 
stating  the  case  and  certifying  that  such  appeal  has  been  duly 
allowed.^^  In  no  case  is  the  applicant  entitled  to  docket  the 
case  and  file  the  record  after  the  same  has  been  docketed  and 
dismissed,  unless  by  order  of  the  court.^^ 

The  appellee  may,  at  his  option,  docket  the  case  and  file 
a  copy  of  the  record  with  the  clerk  of  the  appellate  court; 
and  if  the  case  is  docketed  and  a  copy  of  the  record  filed 
with  the  clerk  of  the  appellate  court  by  the  appellant  within 
the  period  limited  and  prescribed  by  the  rules  or  by  the 
appellee  at  any  time  thereafter,  the  case  shall  stand  for  argu- 
ment at  the  term.-^* 

Upon  filing  the  transcript  of  record  the  appearance  of 
counsel  for  the  party  docketing  the  case  must  be  entered.^^ 

Filing  the  record  and  docketing  the  case  in  the  appellate 
court  confers  jurisdiction  upon  that  court  of  that  case.  The 
trial  court  has  no  power  to  enter  orders  affecting  the  matter 
involved  on  the  appeal  thereafter.  ^^ 

11  Bingham  v.  Morris,   7  Cranch,  This  was  done  In  re  Alden  Elec- 

99,   3   L.    Ed.   281;    Farmers   Loan  trie   Co.    (C.   C.   A.   7th  Cir.),   123 

&  Trust  Co.  V.  Chicago  N.  P.  R.  Ped.  Rep.  415,  59  C.  C.  A.  509,  10 

Co.,  73  Fed.  Rep.  314,  19  C.  C.  A.  ^ra.  B.  R.  370. 

477;   Alteoberg  V.   Grant,  83   Fed.  i3R„ig  ig^  q  c.  A.,  90  Fed.  Rep. 

Rep.  980,  28  C.  C,  A.  244;  Janes  ^j^.    ^^^-^^   ^    charlotte   Harbor 

!"  ^T\  7^^-  ^^l.  '  i  ^^-  Phosphate  Co.,  70  Fed.  Rep.  883, 
A.  442;  Andrews  v.  Thum,  64  Fed.      17  rr    a    479 

Rep.   149,   12  C.   C.   A.   IT;    West  ^„  ,    ,'    'T'       . 

Chicago    St.    R.    R.    Co.    v.    Ells-  "^"'^  ^^'  ^-  ^-  ^-  ^  F^^.  Rep. 

worth,  77  Fed.  Rep.  664,  23  C.  C.  "=^^- 

A.  393;  Nashua  &  Lowell  R.  Corp.  "  ^"^6  16,  C.  C.  A.  90  Fed.  Rep. 

V.    Boston   &  Lowell   R.    Corp.,  61  cl^- 

Fed.  Rep.  237,  9  C.  C.  A.  468.  i"  First  Nat.  Bank  v.  State  Nat. 

"Rule  16,  C.  C.  A.,  90  Fed.  Rep.  Bank  (C.  C.  A.  9th  Cir.),  131  Fed. 

clx.    See  Loveland's  Forms  of  Fed.  Rep-  430,  65  C.  C.  A.  413,  12  Am. 

Prac,  Form  No.   1490.  B.   R.  440.     See   also   Aspen   Min. 
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§  846.    Proceedings  in  a  circuit  court  of  appeals. 

The  practice  in  a  circuit  court  of  appeals  is  generally  sub- 
stantially the  same  as  that  of  the  supreme  court  of  the  United 
States.     In  certain  respects  it  has  been  changed  by  rules. 

When  a  transcript  of  record  is  filed  in  the  office  of  the 
clerk  it  is  his  duty  to  docket  the  case.  He  enters  upon  a 
docket  all  the  cases  brought  to  and  pending  in  the  court  in 
their  proper  chronological  order. 

The  transci"ipt  of  the  record  is  then  printed  in  the  manner 
prescribed  by  the  rules  ofv  the  circuit  court  of  appeals  in 
which  the  case  is  pending.^  The  printing  rules  vary  in  the 
several  courts.  In  the  case  of  an  appeal  or  writ  of  error 
from  a  final  judgment  or  decree  twenty-five  printed  records 
may  be  filed  by  the  party  removing  the  case  into  the  circuit 
court  of  appeals.^  This  act  does  not  apply  to  petitions  for 
revision  or  appeals  from  interlocutory  orders  in  bankruptcy. 

Printed  briefs  are  required.  The  number  of  briefs,  what 
they  shall  contain,  and  the  time  within  which  they  must  be 
filed  is  prescribed  by  the  rules  of  the  several  circuit  courts 
of  appeals.^ 

Counsel  must  also  examine  the  rules  of  the  particular  court 
in  which  a  case  is  pending  with  reference  to  the  time  allowed 
for  argument  and  the  manner  of  setting  the  case  for  hearing. 

Co.   V.    Billings,    150   U.    S.   31,   37  &  Schniglau  Co.,  91  Fed.  Rep.  858, 

L.  Ed.  986.                 '  34  C.  C.  A.  112,  the  circuit  court  of 

^  See  Rule  23,  C.  C.  A.  appeals  for  the  seventh  circuit  said ; 

^  Act  of  Feb.  15,  1910,  36  Stat,  at  "Error  is  assigned  upon  the  several 

L.  — .  rulings  stated,  but  the  brief  for  the 

3  Rule  24,  C.  C.  A. ;  Van  Gunden  appellant   does   not   contain,   as   re- 

V.    Iron    Co.,    52   Fed.    Rep.   838,    3  quired  by  rule  24,  'a  specification  of 

C.    C.   A.   294;    City   of  Lincoln   v.  the  errors  relied  upon.'    The  inten- 

Sun    Vapor    Street    Light    Co.,    59  tion  of  that   rule  is  that  the  brief 

Fed.    Rep.    756,    8    C.    C.    A.    253;  shall   contain,   in   the   order  stated, 

Vider  v.  O'Brien,  62  Fed.  Rep.  326,  (1)  a  statement  of  the  case,   (2)  a 

10  C.  C.  A.  385 ;  Texas  &  P.  Ry.  Co.  specification  of  errors  relied  upon, 

V.  Reeder,  76  Fed.  Rep.  550,  22  C.  and    (3)    a  brief  of  the  argument. 

C.  A.  314;   Doe  v.   Mining  Co.,  70  Each  of  these  should  be  under  an 

Fed.  Rep.  455,  17  C.  C.  A.  190.  appropriate    heading,    in    enlarged 

In  City  of  Milwaukee  v.  Schailer  type." 
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The  genei-al  rule  is  that  when  a  petitioner  or  appellant  is  in 
default  for  brief  when  the  case  is  called  it  may  be  dismissed 
on  motion.*  The  court  has  allowed  an  appellant  in  default 
for  brief  at  the  time  of  hearing  additional  time  within  which 
to  file  a  brief  under  penalty  of  having  the  appeal  dismissed.^ 
When  a  respondent  or  appellant  is  in  default  the  court  will 
hear  the  counsel  for  the  petitioner  or  appellant,  but  will  not 
permit  ai-gument  by  counsel  for  the  respondent  or  appellee, 
except  on  consent  of  his  adversary  and  by  request  of  the 
court.^ 

§  847.     Scope  of  the  review  on  appeal  and  writ  of  error. 

It  should  be  observed  that  it  is  the  decision  of  the  district 
judge  and  the  record  of  the  trial  before  him  which  is  brought 
into  the  appellate  court  for  review.^ 

On  an  appeal  in  equity  the  whole  case  is  open  for  review 
in  the  appellate  court.-  The  statute  provides  for  appeals  in 
bankruptcy  "as  in  equity  cases."  On  an  appeal  in  bankruptcy 
or  equity  the  whole  case  is  ojaen  for  review  in  the  appellate 
court.  ^ 

An  appellant  will  not  be  allowed  to  urge  error  as  a  ground 
for  reversal  unless  contained  in  an  assignment  of  errors  as 
provided  by  rule  11.*  An  appellee  may  urge  any  ground  in 
support  of  the  decision  to  be  reviewed  whether  it  was  pre- 

*RuIe  24,  C.  C.  A.;  Portland  Co.  L.  Ed.  200,  9  Am.  B.  R.  SO;  Mer- 

V.    United    States,    IS    Wall.    1,    21  chants  Bank  v.  Cole   (C.  C.  A.  6th 

L.  Ed.  113;  Ryan  v.  Koch,  17  Wall.  Cir.),   149  Fed.  Rep.  708,  19  C.   C. 

i9,  21  L.  Ed.  611.  A.  414,  18  Am.  B.  R.  44. 

5  Fitch  V.  Richardson    (C.   C.   A.  s  Lockman  v.  Lang  (C.  C.  A.  8th 

1st    Cir.),    147    Fed.    Rep.    196,    11  Cir.),   128  Fed.  Rep.  279,  62  C.  C. 

C.  C.  A.  422,  16  Am^  B.  R.  83S.  A.  SSO,  11  Am.  B.  R.  S97;  Flickinger 

"Rule  24,  C.  C.  A.  v.  Nat.  Bank   (C.  C.  A.  6th  Cir.), 

1  Vehon  v.  Ullman   (C.  C.  A.  7th  145    Fed.    Rep.    162,    76   Fed.    Rep. 

Cir.),  147  Fed.  Rep.  694,  78  C.  C.  132,  16  Am.  B.  R.  676;  Acme  Food 

A.  82,  17  Am.  B.  R.  43S.  Co.  v.  Meier   (C.   C.  A.  6th  Cir.), 

2B.  A.  1898,  Sec.  2Sa;  Elliott  v.  153  Fed.  Rep.  74,  82  C.  C.  A.  208, 

Toeppner,   187   U.    S.   327,   335,  47  18  Am.  B.  R.  550. 
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sented  to  the  court  below  or  not.*  A  judgment  may  be  right 
although -the  reasons  assigned  may  not  be  sound.  An  appel- 
lee will  not  be  permitted  to  challenge  the  judgment  in  any 
respect  unless  he  has  prosecuted  a  cross-appeal.* 

On  an  appeal  the  appellate  court  will  review  both  law  and 
facts  as  distinguished  from  the  supervisory  jurisdiction  where 
only  questions  of  law  are  subject  to  review.^  Findings  of 
fact,  dependent  upon  conflicting  testimony,  by  a  judge,  master, 
or  a  referee,  who  sees  and  hears  the  witnesses  testify,  have 
every  reasonable  presumption  in  their  favor  and  will  not  be 
set  aside  or  modified  unless  it  clearly  appears  that  there  was 
error  or  mistake  on  his  part.®  Where  new  evidence  is  intro- 
duced before  the  judge  he  hears  the  matter  de  novo  and  de- 


*  Board  of  Commissioners  v.  Hur- 
ley (C.  C.  A.  8th  Cir.),  169  Fed. 
Rep.  92,  94,  94  C.  C.  A.  362,  22 
Am.  B.  R.  209;  Naylor  &  Co.  v. 
Christiansen  Harness  Co.  (C.  C. 
A.  6th  Cir.),  158  Fed.  Rep.  290,  85 
C.  C.  A.  522,  19  Am.  B.  R.  789; 
Guarantee  Co.  v.  Phoenix  Ins,  Co. 
(C.  C.  A.  8th  Cir.),  124  Fed.  Rep. 
170,  59  C.  C.  A.  376;  McGahan  v. 
Anderson  (C.  C.  A.  4th  Cir.),  113 
Fed.  Rep.  115,  51  C.  C.  A.  92,  7 
Am.  B.  R.  641. 

5  Courier- Journal  Job  Printing 
Co.  V.  Brewing  Co.  (C.  C.  A.  6th 
Cir.),  101  Fed.  Rep.  699,  4  Am.  B. 
R.  183;  Rush  v.  Lake  (C.  C.  A. 
9th  Cir.),  122  Fed.  Rep.  561,  10 
Am.  B.  R.  455;  In  re  Rouse,  Haz- 
ard &  Co.  (C.  C.  A.  7th  Cir.),  91 
Fed.  Rep.  96,  1  Am.  B.  R.  234. 

In  First  National  Bank  v.  Title 
&  Trust  Co.,  198  U.  S.  280,  291,  49 
L.  Ed.  1051,  14  Am.  B.  R.  102,  the 
supreme  court  said:  "But  this  was 
an  appeal  and  not  a  petition  for  re- 
vision, and  hence  it  was  that  the 
circuit  court  of  appeals  reviewed 
the  questions  of  fact  and  declined 


to  accept  the  findings  of  the  referee 
and  the  district  court.  In  the  ex- 
ercise of  supervisory  power,  it 
would  have  been  confined  to  matter 
of  law." 

"  Stephens  v.  Merchants  National 
Bank  (C.  C.  A.  7th  Cir.),  154  Fed. 
Rep.  341,  83  C.  C.  A.  119,  18  Am. 

B.  R.   560;   In  re  Straschnow   (C. 

C.  A.  2d  Cir.),  181  Fed.  Rep.  337, 
104  C.  C.  A.  167,  24  Am.  B.  R.  948; 
Vehon  v.  Ullman  (C.  C.  A.  7th 
Cir.),  147  Fed.  Rep.  694,  78  C.  C. 

A.  82,  17  Am.  B.  R.  435;  Smith  v. 
National  Suffolk  Bank  (C.  C.  A. 
1st  Cir.),  127  Fed.  Rep.  286,  11 
Am.  B.  R.  506;  Barton  Bros.  v. 
Texas  Produce  Co.  (C.  C.  A.  8th 
Cir.),   136  Fed.  Rep.   355,   14  Am. 

B.  R.  502;  Southern  Pine  Co.  v. 
Savannah  Trust  Co.  (C.  C.  A.  5th 
Cir.),   141   Fed.  Rep.  802,    15  Am. 

B.  R.  608,  and  cases  collated  in  the 
opinion.     West  v.  McLaughlin  (C. 

C.  A.  6th  Cir.),  162  Fed.  Rep.  124, 
89  C.  C.  A.  124,  20  Am.  B.  R.  624; 
Houck  v.  Christy  (C.  C.  A.  8th 
Cir.),  152  Fed.  Rep.  612,  81  C.  C 
A.  602,  18  Am.  B.  R.  330. 
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cides  the  controversy  as  upon  an  original  hearing,  the  appel- 
late court  will  review  the  evidence  before  the  judge.'^  If  the 
findings  of  fact  by  a  judge  and  a  referee  differ,  the  appellate 
court  will  ordinarily  examine  the  evidence  for  itself,  but  if 
the  findings  of  fact  of  a  referee  and  a  judge  are  the  same,  the 
facts  will  not  usually  be  inquired  into  by  the  appellate  court.''' 
A  writ  of  error  brings  up  for  review  matters  of  law  only, 
as  distinguished  from  an  appeal,  which  brings  up  both  law 
and  fact.^  The  verdict  of  a  jury,  or  the  finding  of  fact  by 
the  judge  in  case  a  jury  is  waived,  on  which  judgment  is 
entered  concludes  the  issues  of  fact  and  the  judgment  is 
reviewable  only  for  error  of  law. 

§  848.    The  decree  or  judgment  of  a  circuit  court  of  appeals. 

The  decree  or  judgment  of  an  appellate  court  is  regularly 
an  affirmance,  reversal  or  modification  of  the  decree  or  judg- 
ment of  the  court  below. 

The  decree  should  provide  for  the  costs  and  may  allow 
interest  in  a  proper  case.^  It  may  contain  a  direction  to 
the  court  below  with  reference  to  further  proceedings  to  be 
taken  by  the  court  of  bankruptcy. 

'  Merchants    Nat.    Bank   v.    Cole  said :   "Ordinarily,  an  appellant,  or 

(C.  C.  A.  6th  Cir.),  149  Fed.  Rep.  other  party,  who  has  postponed  by  a 

708,  79  C.  C.  A.  414,  18  Am.  B.  R.  proceeding  in  an  appellate  tribunal 

44;  Ridings  v.  Johnson,  128  U.  S.  the  payment  of  anamount  justly  due, 

212,  218,  32  L.  Ed.  401 ;  Naylor  &  should  pay  damages  therefor  equal, 

Co.   V.   Christiansen   Harness    Mfg.  at  least,  to  legal  interest,  even  if  he 

Co.    (C.  C.  A.  6th  Cir.),  158  Fed.  has  not  received  any  increment  of 

Rep.  290,  293,  85  C.  C.  A.  522,  19  the  fund  corresponding  thereto.    In 

Am.  B.  R.  789.  Hutchinson  v.  Le  Roy  (C.  C.  A.  1st 

8  Elliott  V.   Toeppner,   187  U.   S.  Cir.),8  Am.  B.R.  20, 113  Fed.  202,  51 

327,  334,  47  L.  Ed.  200,  9  Am.  B.  C.   C.  A.   159,  we  allowed  interest 

R.  50;   Dover  v.  Richards,   151   U.  against  the  petitioner ;  but  there  the 

S.  658,  663,   38  L.   Ed.   305 ;   Dun-  fund  which  it  was  determined  be- 

can  V.  Landis   (C.  C.  A.  3d  Cir.),  longed  tohim.hadbeen  field  adverse- 

106  Fed.  Rep.  839,  45  C.  C.  A.  666,  ly  from  the  outset,  as  it  grew  out  of  a 

5  Am.  B.  R.  649.  tort   of  the   bankrupt   which   arose 

1  In  Hutchinson  v.  Otis  (C.  C.  A.  before    proceedings    in    bankruptcy 

1st  Cir.),  115  Fed.  Rep.  937,  53  C.  C.  were   commenced.     In   the   present 

A.  419.  8  Am.  B.  R.  382,  the  court  case,  however,  the  fund  came  into 
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The  appellate  court  does  not  execute  its  own  ^decrees,  but 
directs  the  court  of  bankruptcy  with  reference  to  what  should 
be  done  by  it.  The  mandate  is  directed  to  the  particular 
court  which  is  constituted  a  court  of  bankruptcy  from  which 
the  appeal  was  taken. 

A  petition  for  rehearing  may,  in  the  discretion  of  the 
court,  be  allowed  at  any  time  during  the  term,  but  will  not 
be  allowed  after  the  end  of  the  term  at  which  the  decree  was 
entered.^  The  appellate  court  has  no  power  to  set  aside  or 
modify  its  judgment  or  decree  after  the  term  at  which  it 
was  entered.^ 

The  proper  practice  for  a  party  who  desires  a  rehearing 
is  to  submit  a  printed  brief  or  petition  or  suggestion  of  the 
points  thought  important  without  oral  argument.*  No  reply 
to  the  petition  is  allowed  to  the  other  side,  nor  does  the 
court  usually  write  an  opinion  when  the  petition  is  denied.^ 
If  the  court  so  desire,  it  will  order  the  adverse  counsel  to 
file  a  brief,  showing  why  a  rehearing  should  not  be  granted, 
or  it  may  order  the  case  to  be  reheard,  or  may  modify  its 
decree  or  opinion  if  it  contains  incorrect  statements." 

the  hands   of  the  trustee  in  bank-  ^  Loeser  v.  Savings  Deposit  Bank 

ruptcy,   not   through   any   tort,    but  &  Trust  Co.    (C.  C.  A.  6th  Cir.), 

through  the  oversight  of  Otis,  Wil-  163  Fed.  Rep.  212,  89  C.  C.  A.  642, 

cox  &  Co.    The  trustee  merely  held.  20   Am.    B.   R.   845 ;    Messinger  v. 

it  until  the  courts  could  determine  Anderson   (C.  C.  A.  6th  Cir.),  171 

to  whom  it  belonged,  and  the  rec-  Fed.  Rep.  78S,  796,  96  C.  C.  A.  445. 

ord  does  not  show  that  the  trustee  *  Public    Schools    v.    Walker,    9 

has  received  any  increment  thereof.  Wall.  603,  19  L.  Ed.  650. 

Under    the    circumstances,    and    as  ^  Ambler    v.    Whipple,    23    Wall, 

this  appeal  was  taken  by  the  trustee  278,  282. 

in   his   official   capacity   to    settle   a  *  Public    Schools    v.     Walker,    9 

question    involving   substantial  Wall.  603,   19  L.   Ed.  650 ;   Brown 

doubts,  we  think  that  interest  should  v.   Aspden,  14  How.  25.  14  L.  Ed. 

not  be  allowed."  311. 

2  Hiidson   V.   Guestier,   7  Cranch,  As  to  bringing  in  new  ijiatter  on 

1,  3  L.  Ed.  249;  Rule  29,  C.  C.  A.;'  a  petition  for  rehearing,  see  Yazoo 

Bushnell  v.  Crooke  Min.  &  Smelt-  &    Mississippi    Valley    R.    Co.    v. 

ing  Co.,   ISO  U.   S.   83,   37  L.   Ed.  Adams,   181   U.   S.   580,   582,  45  L. 

1007,  and  cases  there  collated.  Ed.  1011. 
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§  849.    Death  of  a  party. ' 

Whenever,  pending  a  writ  of  error  or  appeal  in  a  circuit 
court  of  appeals,  either  party  shall  die,  the  proper  representa- 
tives in  the  personalty  or  realty  of  the  deceased  party,  ac- 
cording to  the  nature  of  the  case,  may  voluntarily  come  in 
and  be  admitted  parties  to  the  suit,  and  thereupon  the  case 
is  heard  and  determined  as  in  other  cases,  and  if  such 
representatives  do  not  voluntarily  become  parties  then  the 
other  party  may  suggest  the  death  on  the  record,  and 
thereupon,  on  motion,  obtain  an  order  that,  unless  such 
representatives  shall  become  parties  within  sixty  days,  the 
party  moving  for  such  order,  if  defendant  in  error,  is  en- 
titled to  have  the  writ  of  error  or  appeal  dismissed;  and  if 
the  party  so  moving  shall  be  plaintiff  in  error,  he  shall  be 
entitled  to  open  the  record  and  on  hearing  have  the  judgment 
or  decree  reversed  if  it  be  erroneous :  Provided,  however, 
that  a  copy  of  every  such  order  shall  be  personally  served  on 
said  representative  at  least  thirty  days  before  the  expiration 
of  such  sixty  days. 

When  the  death  of  a  party  is  suggested  and  the  representa- 
tives of  the  deceased  do  not  appear  within  ten  days  after 
the  expiration  of  such  sixty  days,  and  no  measures  are  taken 
by  the, opposite  party  within  that  time  to  compel  their  ap- 
pearance, the  case  abates. 

When  either  party  to  a  suit  in  a  circuit  or  district  court  of 
the  United  States  desires  to  prosecute  a  writ  of  error  or 
appeal  to  a  circuit  court  of  appeals  frcfm  any  final  judg- 
ment or  decree  rendered  in  the  circuit  or  distinct  court, 
and  at  the  time  of  suing  out  such  writ  of  error  or  appeal 
the  other  party  to  the  suit  is  dead  and  has  no  proper 
representative  within  the  jurisdiction  of  the  court  which 
rendered  such  final  judgment  or  decree,  so  that  the  suit 
can  not  be  revived  in  that  court,  but  has  a  proper  representa- 
tive in  some  state  or  territory  of  the  United  States,  or  in 
the  District  of  Columbia,  the  party  desiring  such  a  writ  of 

iRuIe  19,  C.  C.  A. 
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error  or  appeal  may  procure  the  same,  and  may  have  pro- 
ceeding on  such  judgment  or  decree  superseded  or  stayed 
in  the  same  manner  as  is  now  allowed  by  law  in  other  cases, 
and  thereupon  proceeds  with  such  writ  of  error  or  appeal 
as  in  other  cases.  And  within  thirty  days  after  the  filing  of 
the  record  in  the  appellate  court  the  plaintiff  in  error  or 
appellant  must  make  a  suggestion  to  the  court,  supported 
by  affidavit,  that  the  said  party  was  dead  when  the  writ 
of  error  or  appeal  was  taken  or  sued  out,  and  had  no 
proper  representative  within  the  jurisdiction  of  the  court 
which  rendered  such  judgment  or  decree,  so  that  the  suit 
could  not  be  revived  in  that  court,  and  that  said  party  had  a 
proper  representative  in  some  state  or  territory  of  the  United 
States,  or  the  District  of  Columbia,  and  stating  therein  the 
name  and  character  of  such  representative  and  the  state  or 
territory  or  district  in  which  such  representative  resides;  and 
upon  such  suggestion  he  may  on  motion  obtain  an  order  that, 
unless  such  representative  shall  make  himself  a  party  within 
ninety  days,  the  plaintiff  in  error  or  appellant  is  entitled 
to  open  the  record,  and,  on  hearing,  have  the  judgment  or 
decree  reversed  if  the  same  be  erroneous :  Provided,  however, 
that  a  proper  citation  reciting  the  substance  of  such  order  is 
served  upon  such  representative,  either  personally  or  by  being 
left  at  his  residence  at  least  thirty  days  before  the  expiration 
of  such  ninety  days :  Provided,  also,  that  in  every  such  case, 
if  the  representative  of  the  deceased  party  does  not  appear 
within  ten  days  after  the  expiration  of  such  ninety  days,  and 
the  measures  above  provided  to  compel  the  appearance  of° 
such  representative  have  not  been  taken  within  the  time,  as 
above  required,  by  the  opposite  party,  the  case  abates:  And 
provided,  also,  that  the  said  representative  may  at  any  time 
before  or  after  said  suggestion  come  in  and-  be  made  a  party 
to  the  suit,  and  thereupon  the  case  proceeds  and  is  heard  and 
determined  as  in  other  cases. 


THE   CIRCUIT    COURT   OF   APPEALS.  1495 

§  850.    Costs  in  the  appellate  court. 

The  question  of  costs  in  the  appellate  court  is  not  governed 
by  any  statutory  provision.  The  judgment  for  costs  is 
awarded  in  the  discretion  of  the  court  as  justice  and  right 
may  require.^ 

Costs  are  regularly  awarded  in  favor  of  the  prevailing 
party  2  or  they  may  be  divided  in  proportion  as  the  court 
may  direct,  or  neither  party  may  be  •  allowed  costs  in  the 
appellate  court.* 

Costs  are  not  taxed  for  or  against. the  United  States.*  In 
the  supreme  cpurt  the  expense  of  printing  the  record  by  the 
government  is  taxed  against  the  losing  party,  except  when 
the  judgment  is  against  the  United  States.^ 
'  It  has  often  been  decided  that  if  a  suit  is  dismissed  for  want 
of  jurisdiction  in  the  appellate  court,  no  judgment  for  costs 
can  be  given..®  A  different  rule  prevails  when  there  has  been 
a  reversal  because  the  court  below  did  not  have  jurisdiction, 
as  the  appellate  court  has  authority  to  correct  the  error  of 
the  trial  court  in  taking  jurisdiction.^  The  appellate  court 
has  power  to  adjudge  costs  which  are  incident  to  a  motion 
to  dismiss,  including  the  amount  of  the  cost  of  printing  the 
record  and  the  clerk's  fees  in  the  appellate  court.^ 

The  costs  are  taxed  by  the  clerk  from  data  in  his  office  and 
no  cost  bill  is  required  to  be  filed  by  counsel.  The  amount  of 
the  costs  is  included  in  the  mandate  and  a  bill  of  items  taxed 

1  Mansfield,  etc.,  R.  Co.  v.  Swan,  ^  Act  of  March  3,  1877,  19  Stat. 

Ill  U.  S.  379,  387,  28  L.  Ed.  462;  at  L.  344;  R.  R.  Co.  v.  Collector, 

Texas   &   Pacific  Ry.   v.   Interstate  96  U.  S.  594,  24  L.  Ed.  825. 

Transportation  Co.,   155  U.  S.  585,  °  Strader  v.  Graham,  18  How.  602, 

590,  39  L    Ed  271  ^^   L-   ^d.  464;    Hornthall  v.   Col- 

-Sup.  Ct.  Rule  24;  C.  C.  A.  Rule  '^'^^"T'  ^  ^all.  560,  19  L.  Ed.  S60. 

■?  Turner  v.   Enrille,  4  Dall.  7,   1 

sM       17     1     J  T>    -D    r-          r~  L-  Ed.  717;  Winchester  v.  Jackson, 

New  England  R.R.  Co.  v.  Car-  3  branch,  514,  2  L.  Ed.  516;  Mans- 

negie  Steel  Co.  (C.  C.  A.  1st  dr.),  g^ij^   ,t,._  r    r    Co.  v.  Swan,   111 

75  Fed.  Rep.  54,  21  C.  6.  A.  210.  u.  S.  379,  387,  28  L.  Ed.  462. 

*Sup.  Ct.  Rule  24;  C.  C.  A.  Rule  s  Bradstreet   Co.   v.   Higgins,   114 

31,  90  Fed.  Rep.  clix.  U.  S.  262,  29  L.  Ed.  176. 
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in  detail  is  annexed  thereto.®  The  costs  are  collected  in  the 
court  below,  which  may  issue  execution  for  them  if  necessary. 

The  costs  in  the  appellate  court  include  the  statutory  fees 
earned  by  the  clerk  filing  papers,  etc.^"  The  expense  of 
printing  the  record  including  printed  exhibits,  answers  of 
respondents  to  petitions  for  review  when  answers  are  per- 
mitted, and  the  supervision  fee  prescribed  by  law  for  prepar- 
ing the  record  for  the  .printer,  indexing  the  same,  supervising. 
the  printing  and  distributing  the  printed  records,  is  taxable 
as  costs. ^^  Where  a  party  cause  unnecessary  parts  of  a 
record  to  be  printed  in  an  appellate  court,  the  court  may 
impose  costs  upon  the  guilty  party  as  it  thinks  proper.  ^^  An 
attorney's  fee  of  twenty  dollars  is  taxable,  in  favor  of  the 
attorney  for  the  prevailing  party.^^ 

The  following  items  are  not  taxable  as  costs  in  the  appel- 
late court:  the  amount  paid  the  clerk  below  for  transcript  of 
record,  which  is  properly  taxable  in  the  court  below  as  costs 
in  the  case;^*  or  the  amount  paid  a  surety  company  for 
furnishing  an  appeal  bond;*^  or  disbursements  for  printing 
briefs." 

SI  Sup.   Ct.   Rule  24,  clause  6;   C.  "Kansas  City,  etc.,  R.  R.  Co.  v. 

C.  A.  Rule  31.  McDonald   (C.  C.  A.  8th  Cir.),  60 

I'lpor  statutory  fees,  see  169  U.  Fed.  Rep.  522,  9  C.  C.  A.  129;  Shil- 

S.   740.  lito  Co.  V.  McClung  (C.  C.  A.  6th 

"C.  C.  A.  Rule  23;  Lee  Injector  Cir.),   66  Fed.   Rep.   22,    13   C.    C. 

Co.    V.    Penberthy    (C.    C.    A.    6th  A.  284 

Cir.),  109  Fed.  Rep.  964,  48  C.  C.  '*  C.    C.    A.    Rule    31,    clause   3; 

A.   760;  Ex  parte  Hughes,   114  U.  Injector   Co.   v.   Penberthy    (C.   C. 

S.   548,  29  L.   Ed.  281;    Bradstreet  A.  6th  Cir.),  109  Fed.  Rep.  964,  48 

Co.  V.  Higgins,  114  U.  S.  262,  29  C.  C.  A.  760. 

L.  Ed.   176.  '^^Lee  Injector  Co.  v.  Penberthy 

"Sup.    Ct.    Rule    10,    clause    9;  (C.  C.  A.  6th  Cir.),  109  Fed.  Rep. 

Railway   Co.  v.   Stewart,  95   U.   S.  964,  48  C.  C.  A.  760. 

279,   284,   24   L.    Ed.    431;    Ball    &  "£.r   parte    Hughes,    114  U.    S. 

.Socket    Fastener    Co.    v.    Kraetzer,-  548,  29  L.  Ed.  281 ;  Lee  Injector  Co. 

150  U.  S.  Ill,  1188,  37  L.  Ed.  1019;  v.   Penberthy   (C.   C.   A.  6th  Cir.), 

The  Sarah  (C.  C.  C.  5th  Cir.),  52  109  Fed.  Rep.  964,  48  C.  C.  A.  760. 
Fed.   Rep.  233,   3   C.   C.  A.   56. 
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§  851.    The  mandate. 


When  a  case  is  finally  determined,  a  mandate  or  other 
proper  process  in  the  nature  of  procedendo  is  issued  to  the 
court  of  bankruptcy  for  the  purpose  of  informing  that  court 
of  the  proceedings  in  the  appellate  court,  so  that  further  pro- 
ceedings may  be  had  in  court  of  bankruptcy  as  to  law  and 
justice  may  appertain.^  It  is  not  necessary  to  recite  in  the 
mandate  every  step  in  the  various  stages  of  a  cause. ^  It 
should  contain  the  decree  of  the  appellate  court  and  its  direc- 
tions to  the  court  of  bankruptcy. 

The  court  of  bankruptcy  is  bound  by  the  decree  contained 
in  the  mandate  as  the  law  of  the  case,  and  must  carry  it  into 
execution  according  to  the  mandate.'^  That  court  can  not 
vary  it  or  examine  it  for  any  other  purpose  than  execution; 
or  give  any  other  or  further  relief;  or  review  it,  even  for 
apparent  error,  upon  any  matter  decided  on  the  appeal,  or 
intermeddle  with  it  other  than  to  settle  so  much  as  has  been 
remanded.* 

If  the  court  of  bankruptcy  mistakes  or  misconstrues  the 
decree  of  the  circuit  court  of  appeals  and  does  not  give  full 
effect  to  the  mandate,  its  action  may  be  controlled  either 
by  a  new  appeal  or  by  a  writ  of  mandamus  to  execute  the 
mandate.®      The    court    of    bankruptcy    may    consider    and 

iRule  32,  C.  C.  A.  873;  Texas  &  Pac.  Ry.  v.   Ander- 

2  Andrews  v.  Thum,  72  Fed.  Rep.  son,  149  U.  S.  237,  37  L.  Ed.  717; 

290,  18  C.  C  A.  S66.  Sibbald   v.    United    States,    12   Pet. 

3/»  re  Hudson  River  Elec.   Co.,  488,  492,  9  L.  Ed.  1167. 

184  Fed.   Rep.   970,  25   Am.   B.   R.  s  Bissell   Carpet    Sweeper    Co.   v. 

.873;  In  re  Lennox,   181   Fed.  Rep.  Goshen  Sweeper  Co.,  72  Fed.  Rep. 

428,    24    Am.    B.    R.    922;    In    re  519,  19  C.  C.  A.  25;  In  re  Postal 

Lesaius    (C.    C.    A.    3d    Cir.),    181  Telegraph   Co.,    85   Fed.- Rep.   853, 

Fed.  Rep.   690,    104   C.    C.   A.   588,  29  C.  C.  A.  456;  Perkins  v.  Fourni- 

125  Am.  B.  R.  102.  quet,   14  How.  313,  330,   14  L.  Ed. 

*  In  re  Lesaius  (C.  C.  A.  3d  Cir.),  435;  In  re  Washington  &  George- 

181  Fed.  Rep.  690,  104  C.  C.'A.  588,  town  R.  R.,  140  U.  S.  91,  35  L.  Ed. 

25  Am.  B.  R.   102;  In  re  Lennox,  339;  City  Bank  v.  Hunter,  152  U. 

181   Fed.  Rep.   428,  24  Am.   B.   R.  S.  512,   38  L.  Ed.  534;  In  re  City 

922;  In  re  Hudson  River  Elec.  Co.,  Bank,  Petitioner,  153  U.  S.  246,  38 

184  Fed.  Rep.  970,  25  Am.   B.  R.  L.  Ed.  705. 
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decide  any  matters  left  open  by  the  mandate  of  the  appellate 
court;  and  its  decision  of  such  matters  can  be  reviewed  by  a 
new  appeal  only.^  The  opinion  of  the  appellate  court  at  the 
time  of  rendering  its  decree  may  be  consulted  to  ascertain 
what  was  intended  by  its  mandate;  and  either  upon  an  appli- 
cation for  a  writ  of  mandamus  or  upon  a  new  appeal,  it  is 
for  the  appellate  court  to  construe  its  own  mandate  and  to 
act  accordingly.'^ 


"In  re  Sandford  Fork  &  Tool 
Co.,  160  U.  S.  247,  40  L.  Ed..  414; 
Hinckley  v.  Morton,  103  U.  S.  764, 
26  L.  Ed.  458;  Mason  v.  Pewabic 
Co.,  1S3  U.  S.  361,  38  L.  Ed.  745; 
Nashua  &  Lowell  R.  R.  v.  Boston 
&  Lowell  R.  R.,  51  Fed.  Rep.  929, 
5  U.  S.  App.  97. 


7  Gaines  v.  Rugg,  148  U.  S.  228, 
238,  244,  37  L.  Ed.  432;  Supervi- 
sors V.  Kennicott,  94  U.  S.  498, 
24  L.  Ed.  260;  West  v.  Brashear, 
14  Pet.  51,  10  L.  Ed.  350. 
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§  852.    Jurisdiction  in  bankruptcy  cases. 

The  jurisdiction  of  the  supreme  court  in  bankruptcy  cases 
is  appellate  only.  This  is  true  whether  its  jurisdiction  is 
invoked  in  bankruptcy  proceedings  proper  or  in  controversies 
at  law  or  in  equity  growing  out  of  the  settlement  of  bank- 
rupt estates.^ 

The  appellate  jurisdiction  of  the  supreme  court  may  be 
invoked  by  different  methods,   according  to  the  nature   of 


^  B.  A.    1898,  Sees.  24  and  25. 
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the  case  and  the  court  whose  decision  is  carried  up  for  re- 
view. The  appellate  jurisdiction  extends  to  the  following 
cases,  namely : 

Fi/rst.  An  appeal  may  be  taken  to  the  supreme  court  from 
a  final  decree  of  a  circuit  court  of  appeals  allowing  or  re- 
jecting a  claim  under  the  bankrupt  act  in  two  classes  of 
cases.^ 

Second.  An  appeal  or  writ  of  error  lies  to  review  a  final 
decree  or  judgment  of  a  circuit  court  of  appeals  in  a  con- 
troversy arising  in  bankruptcy  in  the  supreme  court,  in  the 
exercise  of  its  general  appellate  jurisdiction,  in  cases  where 
the  decision  of  the  circuit  court  of  appeals  is  not  made  final 
by  statute.^ 

Third.  A  writ  of  certiorari  may  be  granted  by  the  supreme 
court  to  bring  up  for  review  any  judgment  or  decree  of  a 
circuit  court  of  appeals  in  cases  in  which  the  decision  of  the 
circuit  court  of  appeals  is  made  final  by  statute.* 

Fourth.  A  circuit  court  of  appeals  may  certify  to  the 
supreme  court  any  questions  or  propositions  of  law  in  any 
pending  case,  concerning  which  it  desires  the  instruction 
of  the  supreme  court  for  its  proper  decision.^ 

Fifth.  An  appeal /or  writ  of  error  may  be  taken  from  the 
district  ■  courts  direct  to  the  supreme  court  in  jurisdictional 
and  constitutional  cases. ^ 

Sixth.  A  writ  of  error  lies  from  the  supreme  court  to 
review  the  final  action  of  a  state  court  in  a  suit  at  law  or 
in  equity  growing  out  of  the  settlement  of  a  bankrupt  estate, 

2  B.  A.  1898,  Sec.  25b.  Sec.  825,  of  Mcarch  3,  1891,-  26  Stat,  at  L. 
ante,  and  Sec.  824,  post          '  826.  See  Sec.  859,  post. 

3  Sec.  241  of  the  Judicial  Code,  ^  b.  A.  1898,  Sec.  25d.  Sec.  239 
Act  of  March  3,  1911,  36  Stat,  at  of  the  Judicial  Code,  Act  of  March 
L.  1087,  re-enacting  in  part  Sec.  6  3,  1911,  36  Stat,  at  L.  1087,  re- 
of  the  Act  of  March  3,  1891,  26  enacting  in  part  Sec.  6  of  the  Act 
Stat,  at  L.  826.  See  Sec.  856,  post. '  of   March   3,    1891,  26   Stat,   at  L. 

*B.  A.    1898,  Sec.  25d.     Sec.  240  826.    See  Sec.  866,  post., 

of  the  Judicial  Code,  Act  of  March  eSec'  238  of-  the  Judicial   Code, 

3,    1911,    36    Stat,    at   L.    1087,    re-  act  of  March  3,  1911,  36  Stat,  at  L. 

enacting  in  part  Sec.  6  of  the  Act  1087,   re-enacting  in  part  Sec.  5  of 
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in  which  is  involved  a  federal  question  and  the  decision  of 
the  state  court  was  against  the  right,  title,  privilege,  etc., 
claimed  vmder  federal  authority.'^ 

Seventh.  The  supreme  court  is  vested  with  appellate 
jurisdiction  of  controversies  arising  in  bankruptcy  proceed- 
ings from  courts  of  bankruptcy  not  within  any  organized 
circuit  of  the  United  States  and  from  the  supreme  court  of 
the  District  of  Columbia.^ 

The  supreme  court  has  no  jurisdiction  to  superintend  and 
revise  in  matter  of  law  on  a  petition  like  the  circuit  court  of 
appeals  under  section  24&.® 

'A  mandamus  can  not  be  used  to  serve  the  office  of  an 
appeal  or  writ  of  error.  ^^ 

§  853.    Taking  a  case  to  the  supreme  court  in  two  ways. 

Each  of  these  forms  of  proceeding  is  exclusive  of  the 
others,  that  is  to  say,  when  the  appellate  jurisdiction  of  the 
supreme  court  may  be  invoked  by  one  of  these  methods,  it 
has  no  jurisdiction  when  another  form  of  proceeding  is  used. 

When  the  moving  party  is  uncertain  as  to  the  nature  of 
his  remedy  he  may  take  the  case  to  the  supreme  court  in  two 
ways.  In  such  case  the  supreme  court  will  select  the  proper 
proceeding  and  dismiss  the  other.  ^ 

In  taking  a  case  from  the  circuit  court  of  appeals  to  the 
supreme  court  for  review,  if  the  moving  party  is  uncertain 
whether  the  decision  of  the  circuit  court  of  appeals  is  final, 
he  may  prosecute  an  appeal  or  writ  of  error  and  also  apply 
for  a  writ  of  certiorari}     If  the  writ  of  error  or  appeal  is 

the  Act  of  March  3, 1891,  26  Stat,  at  i  Hurst  v.  HolHngsworth,  94  U.  S. 

L.  826.    See  Sec.  877,  post.  Ill,  24  L.  Ed,  31;  Metropolitan  R. 

7  R.   S.   Sec.   709.     See   Sec.   881,  R.  Co.  v.  District  of  Columbia,  195 

post.  U.  S.  322,  49  L.  Ed.  219. 

«  B.  A.  1898,  Sec.  24a.     See  Sec.  ^  Parrell  v.  O'Brien,  199  U.  S.  89, 

886,  post.  101,    SO    L.    Ed'.    101 ;    Cochran    v. 

°  Munsuri  v.  Fricker,  222  U.  S.  121.  Montgomery  County,  199  U.  S.  260, 

i»7m  re  Riggs,  214  U.  S.  9,  S3  L.  SO  L.  Ed.  182;   Security  Trust  Co. 

Ed.  887,  22  Am.  B.  R.  720.  v.  Dent,  187  U.  S.  237,  47  L.  Ed. 
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not  the  proper  form  of  proceeding  it  will  be  dismissed  and 
a  writ  of  certiorari  may  be  granted.  Otherwise  the  case 
will  be  considered  on  error  or  appeal  and  the  writ  of  cer- 
tiorari denied.  Only  one  case  need  be  docketed  and  one 
record  filed,  because  when  the  supreme  court  allows  the  writ 
of  certiorari  it  will  direct  that  the  copy  of  the  record  filted 
under  the  writ  of  error  or  appeal  may  be  taken  as  a  return 
to  the  certiorari.^ 

Two  forms  of  appellate  proceedings  to  review  one  action 
in  the  court  below  constitute  but  one  case  in  the  appellate 
court.  One  record  is  sufficient  and  it  is  not  necessary  to 
docket  the  case  twice  becauste  it  was  brought  both  by  appeal 
and  writ  of  error,*  or  by  appeal  or  writ  of  error  and  also  by 
writ  of  certiorari  to  ixview  a  decision  Of  a  circuit  court  of 
appeals  in  the  supreme  court.  ^ 

§  854.     Appeals  from  Circuit  Court  of  Appeals  in  bankruptcy 
proceedings  proper. 

When  a  case  is  taken  to  a  circuit  court  of  appeals  by  an 
appeal  to  review  a  judgment  in  a  proceeding  in  bankruptcy 
proper,  an  appeal  may  be  taken  to  the  supreme  court  from 
a  final  decree  of  the  circuit  court  of  appeals  allowing  or 
rejecting  a  claim  under  the  bankrupt  act  in  two  classes  of 
cases : ^ 

158 ;  Montana  Min.  Co.  v.  St.  Louis  ^  Only  one  case  was  docketed  in  the 

Min    Co.,  204  U.  S.  204,  213,  SI  L.  supreme  court  in  Farrell  v.  O'Brien, 

£(j  444  199  U.  S.  89,  101,  SO  L.  Ed.  101; 

^'security  Trust  Co.  v.  Dent,  187  Security  Trust  Co.  v.  Dent,  187  U. 

U.  S.  237,  47  L.  Ed.  158;  Farrell  v.  S.   237.   47   L.    Ed.    1S8;    Montana 

i^'-o  ■       inn  TT   c   on  ini    en  T    t!a  ^Im.  Co.  V.  St.  Louis  Mm.  Co.,  2U4 

O'Bnen,  199  U.  S.  89,  101,  SO  L.  Ed.  ^  ^  ^04  213  SI  L  Ed  444 

101;      Cochran      v.'    Montgomery  'i  b.  A.' 1898,  Sec.'  256.     Coder  v. 

County,   199  U.   S.  260,  274,  SO  L.  ^^^^^  213  U:  S.  223,  S3  L,  Ed.  772, 

Ed-  182.  22   Am.    B.    R.    1;    Hutchinson   v. 

*  Plymouth  Min.   Co.   v.  Amador  Qtis    (C.  C.  A.  1st  Cir.),  123  Fed. 

Canal  Co.,  118  U.  S.  264,  30  L.  Ed.  Rep.  14,  59  C.  C.  A.  94,  10  Am.  B. 

232;  Hurst  v.  HoUingsworth,  94  U.  R.  275,  on  appeal  190  U.  S.  552,  47 

S.  Ill,  24  L.  Ed.  31.  L.  Ed.  1179,  10  Am.  B.  R.  135. 
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First.  Where  the- amount  in  controversy  exceeds  the  sum 
of  two  thousand  dollars  and  the  question  involved  is  one 
which  might  have  been  taken  from  the  highest  court  of  a 
state  to  the  supreme  court  of  the  United  States,  or, 
•  Second.  Where  some  justice  of  the  supreme  court  of  the 
United  States  shall  certify  in,  his  opinion  the  determination 
of  the  question  or  questions  involved  in  the  allowance  or 
rejection  of  such  claim  is  essential  to  a  uniform  construction 
of  the  bankrupt  act. 

If  a  case  comes  within  either  class  an  appeal  lies.  If  there 
is  no  certificate  by  a  justice  of  the  supreme  court,  an  appeal 
will  lie  if  the  amount  of  the  claim  allowed  or  rejected  ex- 
ceeds $2,000,  and  the  question  involved  presents  a  case  for 
the  construction  of  the  bankruptcy  act,  which  might  have 
been  carried  to  the  supreme  court  under  section  709  of  the 
Revised  Statutes  had  the  case  been  decided  by  the  highest 
court  of  the  state.^  Cases  which  may  be  taken  from  a  state 
court  will  be  considered  in  another  place  and  may  be  referred 
to  for  the  purpose  of  determining  the  jurisdiction  under  this 
clause.^ 

If  a  certificate  of  a  justice  of  the  supreme  court,  as  re- 
quired in  the  second  class  of  cases,  is  obtained,  the  amount 
involved,  or  whether  the  case  could  be  taken  from  a  state 
court  or  not,  is  immaterial. 

If  the  case  fails  to  come  within  either  class  no  appeal  lies 
from  a  decree  of  a  circuit  court  of  appeals  in  bankruptcy 
proceedings  proper.*     No  appeal  lies  from  a  decree  of  that 

2  Coder  v.   Arts,   213   U.   S.   223,  Page  v.   Edmunds,   187   U.   S,   S96, 

S3  L.   Ed.  772,   22  Am.   B.   R.   1;  47  L.  Ed.  318,  9  Am.  B.  R.  277; 

Hurley  v.  Atchison,  etc.,  R.  R.  Co.,  Pirie  v.  Trust  Co.,  182  U.   S.  438, 

213  U.   S.  126,   53  L.   Ed.  729,  22  45  L.  Ed.  1171,  5  Am.  B.  R.  814; 

Am.  B.  R.   17;   Wild  v.   Provident  Western    Tie    &    Timber     Co.    v. 

Life  &  Trust  Co.,  214  U.  S.  292,  S3  Brown,    196  U.   S.  502,   49  L.    Ed. 

L.   Ed.    1003,   22   Am.    B.   R.    109;  571,  13  Am.  B.  R.  447. 

Jaquith  v.  Alden,  189  U.  S.  78,  47  »  See  Sec.  881,  post. 

L.    Ed.    717,    9    Am.    B.    R.    773;  *  Chapman  v.   Bowen,  207  U.   S. 

Hutchinson  v.  Otis,  190  U.  S.  SS2,  89,  52  L.  .Ed.   116,   18  Am.   B.  R. 

47  L.  Ed.'  1179,  10  Am.  B.  R.  135;  844;  Coder  v.  Arts,  213  U.  S.  223, 
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court  affirming  or  reversing  a  judgment  adjudging,  or  refus- 
ing to  adjudge  the  defendant  a  bankrupt,  or  a  judgment 
granting  or  denying  a  discharge,  or  confirming  or  refusing 
to  confirm  a  composition. 

No  appeal  lies  from  a  decision  of  a  circuit  court  of  appeals 
on  petition  for  revision.^  Suph  decisions  may  be  reviewed 
on  writ  of  certiorari.'' 

§  855.    Proceedings  on  appeal  from  C.  C.  A.  under  Section  25b. 

An  appeal  from  a  decision  -of  the  circuit  court  of  appeals 
in  bankruptcy  proceedings  proper  under  section  25b  of  the 
act  is  taken  upon  filing  petition  and  assignments  of  error 
with  the  clerk  of  the  circuit  court  of  appeals  as  in  other 
cases.  ^ 

An  appeal  may  be  allowed  by  a  judge  of  the  circuit  court 
of  appeals  or  of  the  supreme  court.^  A  citation  must  issue 
and  be  served  and  bond  given  as  in  other  cases.  The  trustee 
is  not  required  to  give  bond.^ 

The  supreme  court  has  regulated  by  rule,  under  authority 
of  the  statute,  the  time  within  which  an  appeal  may  be  taken 
and  what  shall  constitute  the  record  in  cases  appealed  under 
this  clause.*     These  regulations  have  the  same  efifect  as  if 

S3  L.  Ed.  772,  22  Am.   B.  R.   1 ;  ingor,   181   U.   S.   620,  45  L.   Ed. 

Logan    V.    Farmer's    Deposit    Nat.  1031,  and  184  U.  S.  18,  46  L.  Ed. 

Bank,   214   U.    S.    SOO,    S3    L.    Ed.  413,   7   Am.   B.   R.   421;    Bryan  v. 

1062;  Blake  v.  Openhym,  216  U.  S.  Bernheimer,   17S   U.   S.  724,  44  L. 

322,  S4  L.  Ed.  498,  23   Am.  B.  R.  Ed.  338,  and  181  U.   S.  188,  45  L. 

616;   Duryea   Power  Co.   v.   Stern-  Ed.  814,  5  Am.  B.  R.  523;  Mueller 

bergh,  218  U.  S.  299.  v.    Nugent,    180   U.   S.   640,  45  L. 

5  Duryea    Power    Co.    v.    Stern-  Ed.  711,  and  184  U.  S.  1,  46  L.  Ed. 

bergh,   218   U.    S.   299;    Holden   v.  405,  7  Am.  B.  R.  224. 

Stratton,  191  U.  S.  115,  48  L.  Ed.  i  Gen.   Ord.   36.     See  Loveland's 

116,  10  Am.  B.  R.  786.  Forms  of  Fed.  Prac,  Nos.  1422,  et 

e  B.  A.  1898,  Sec.  25d.     Sec.  859,  seg. 

post;  Holden  v.  Stratton,  191  U.  S.  "  Gen.  Ord.  36. 

115,  48  L.  Ed.   116,  10  Am.  B.  R.  /  B.  A.  1898,  Sec.  25c. 

786;   Louisville  Trust  Co.  v.  Com-  '*Gen.  Ord.  36. 
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written  in  the  statute.^  If  they  are  not  complied  with,  the 
appeal  will  be  dismissed  by  the  supreme  court." 

The  appeal  must  be  taken  within  thirty  days  after  the 
judgment  or  decree  appealed  from.'^  The  time  begins  to 
run  from  the  entry  of  the  original  decree  or  judgment  and 
when  expired  is  not  revived  by  a  petition  for  rehearing.* 

General  order  36  also  provides  that -in  every  case  in  which 
either  party  is  entitled  by  the  act  to  take  an  appeal  to  the 
supreme  court,  the  court  from  which  the  appeal  lies  shall, 
at  or  before  the  time  of  entering  its  judgment  or  decree, 
make  and  file  a  finding  of  the  facts,  and  its  conclusions  of 
law  thereon,  stated  separately;  and  the  record  transmitted 
to  the  supreme  court  of  the  United  States  on  such  an  appeal 
shall  consist  only  of  the  pleadings,  the  judgment  or  decree, 
the  finding  of  facts,  and  the  conclusions  of  law. 

This  does  not  require  the  findings  to  be  made  without 
request,  but  is  intended  to  give  the  party  a  right  to  such 
findings  when  he  demands  it.®  The  demand  should  be  made 
either  before  the  opinion  of  the  court  is  given  or  before  the 
judgment  is  entered.  It  is  sufficient  if  the  findings  of  fact 
and  conclusions  of  law  are  made  a  part  of  the  record  by 
an  order  made  within  thirty  days  directing  the  same  to  be 
filed  nunc  pro  tunc  as  of  the  date  the  judgment  was  entered.  ■^'' 
These  findings  of  fact  and  conclusions  of  law  constitute  the 
record  on  the  appeal  in  the  supreme  court. 

» Conboy  v.  First  Nat.  Bank,  203  s  Conboy  v.  First  Nat.  Bank,  203 

U.  S.  141,  51  L.  Ed.  128,  16  Am.  B.  U.  S.  141,  51  L.  Ed.  128,  16  Am.  B. 

R.  773.  R.  773. 

'Chapman  v.   Bo  wen,  207  U.   S.  °  Knapp  v.  Milwaukee  Trust  Co. 

89,  52  L.  Ed.  116,  18  Am.  B.  R.  844;  (C.  C.  A.  7th  Cir.),  162  Fed.  Rep. 

Conboy  v.  First  Nat.  Bank,  203  U.  678,  679,  89  C.  C.  A.  467,  20  Am.  B. 

S.  141,  51  L.  Ed.  128,  16  Am.  B.  R.  R.  671 ;  Crucible  Steel  Co.  v.  Holt 

773;   Clevenger  v.   Chaney,   212  U.  (C.  C.  A.  6th  Cir.),  174  Fed.  Rep. 

S.  562,  S3  L.  Ed.  652.  127,  130,  98  C.  C.  A.  101,  23  Am. 

^Gen.  Ord.  36.     Conboy  v.  First  B.  R.  306. 

Nat.   Bank,   203   U.   S.    141,    51    L.  lo  Coder  v.  Arts,  213  U.   S.  223, 

Ed.  128,  16  Am.  B.  R.  773;  Coder  53  L.  Ed.  772,  22  Am.  B.  R.  1. 
V.  Arts,  213  U.  S.  223,  53  L.  Ed. 
772,  22  Am.  B.  R.  1. 
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In  an  appeal  of  this  character  the  supreme  court  will  look 
only  at  the  facts  "found  by  the  circuit  court  of  appeals.^"-  It 
will  review  only  questions  of  law  on  appeals  from  the  cir- 
cuit court  of  appeals  in  bankruptcy  proceedings  proper.  In 
this  respect  they  differ  from  appeals  calling  for  the  exercise 
of  its  general  appellate  jurisdiction,  which  bring  up  fact  as 
well  as  law  for  review. 

§  856.    Appeals  and  writs  of  error  to  revise  the  decisions  of 
the  0.  0.  A.  in  controversies. 

A  judginent  or  decree  of  a  circuit  court  of  appeals  in  a 
controversy  arising  in  bankruptcy  may  be  reviewed  in  the 
supreme  court  on  appeal  or  writ  of  error  in  the  exercise  of 
its  general  appellate  jurisdiction  where  the  matter  in  con- 
troversy exceeds  $1,000  besides  costs.^ 

Controversies  at  law  or  in  equity  growing  out  of  the 
settlement  of  bankrupt  estates  involve  the  construction  of 
the  bankrupt  act.'  They  are  cases  arising  under  the  laws 
of  the  United  States,  in  which  the  decision  of  the  circuit 
court  of  appeals  is  not  made  final  by  statute.^  For  this 
reason  there  is  of  right  an  appeal  or  writ  of  error  to  the 

^1  Coder  v.  Arts,  213  U.   S.  223,  2  gee.   128   of  the  Judicial  Code, 

S3  L.  Ed.  772,  22  Am.  B.  R.  1.  act  of  March  3,  1911,  36  Stat,  at  L. 

1  Sec.  241    of   the   Judicial   Code,  1087,  re-enacting  in  part  Sec.  6  of 

act  of  March  3,  1911,  36  Stat,  at  L.  the  act  of  March  3,   1891,  26  Stat. 

1087,  re-enacting  in  part  Sec.  6  of  at  L.  826,  provides  that  "the  judg- 

the  act  of  March  3,  1891,  26  Stat,  ments   and   decrees    of   the    circuit 

at    L.    826.      Knapp    v.    Milwaukee  courts  of  appeals  shall  be  final  in  all 

Trust  Co.,  216  U.  S.  545,  54  L.  Ed.  cases    in  which   the   jurisdiction   is 

610,  24  Am.   B.   R.   761 ;   Hewit  v.  dependent   entirely  upon  the   oppo- 

Berlin  Mach.  Wks.,  .194  U.   S.  296,  site  parties   to   the   suit  or   contro- 

AS  L.  Ed.  986,  11  Am.  B.  R.   709;  versy  being  aliens  and   citizens  of 

Manson  v.  Williams,  213  U.  S.  453,  the    United    States,    or    citizens   of 

53  L.   Ed.   869,  22  Am.   B.   R.   22;  different    states;    also    in   all   cases 

York  Mfg.   Co.  v.    Cassell,   201   U.  arising-  under  the  patent  laws,  under 

S.   344,  50  L.   Ed.  782,   15  Am.   B.  the     copyright     laws,     under     the 

R.  633;   Security  Warehousing  Co.  revenue  laws,  and  under  the  crim- 

V.  Hand,  206  U.  S.  415,  51  L.  Ed.  inal  laws,  and  in  admiralty  cases." 
1117,  19  Am.  B.  R.  291. 
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supreme    court    where    the    matter    in    controversy    exceeds 
$1,000  besides  costs.* 

It  may  be  said  generally  that  where  a  controversy  arising 
in  bankruptcy  is  reviewed  by  the  circuit  court  of  appeals 
on  writ  of  error  or  appeal  in  the  exercise  of  its  general 
appellate  jurisdiction  under  the  code,  it  may  be  carried  from 
that  court  to  the  supreme  court.  Such  cases  are  suits  at 
law  and  in  equity  growing  out  of-  the  settlement  of  bank- 
rupt estates,"*  interventions  to  assert  title  to  or  a  lien  on  ths 
property  in  the  possession  of  the  trustee  'thereby  raising  a 
distinct  and  separable  issue  ;^  and  trials  by  jury  in  bank- 
ruptcy proceedings.® 

§  857.    Whether  appeal  or  writ  of  error  lies. 

Whether  an  appeal  or  writ  of  error  is  the  proper  method 
of  reviewing  the  decision  of  a  circuit  court  of  appeals  depends 
upon  the  nature  of  the  case  as  originally  tried  in  the  district 
court. 

If  the  case  is  one  which  is  reviewable  in  a  circuit  court 
of  appeals  on  writ  of  error  the  decision  of  that  court  is 
reviewable  in  the  supreme  court  only  on  writ  of  error.  If 
the  case  is  one  which  is  reviewable  in  the  circuit  court  of 
appeals  on  appeal,  the  decision  of  that  court  is  reviewable 
in  the  supreme  court  only  on  appeal.  In  other  words,  the 
same  distinction  between  the  right  to  a  writ  of  error  and 

3  Sec.  241    of  the  Judicial   Code,  =  Hewit   v.    Berlin    Mach.    Wks., 

act  of  March  3,  1911,  36  Stat,  at  L.      194  U.  S.  296,  48  L.  Ed.  986,  11  Am. 
1087,  re-enacting  in  part  Sec.  6  of      B.    R.    709;    Knapp    v.    Milwaukee 

Trust  Co.,  216  U.  S.  S45,  54  L.  Ed. 


the  act  of  March  3,   1891,  26  Stat 
at  L.  826. 


610,   24   Am.    B.    R.   761;    Security 
Warehousing  Co.  v.  Hand,  206  U. 
*  Thomas  v.  Sugarman,  218  U.  S.      g    4^5^  j^  l.  Ed.  1117,  19  Am.  B. 
129;  Page  v.  Rogers,  211  U.  S.  S7S,      jj   291. 

53  L.  Ed.  332,  21  Am.  B.   R,  496;  0  Consult  Grant  Shoe  Co.  v.  Laird, 

Bardes  v.  Hawarden  Bank,  175  U.  212  U.  S.  445,  53  L.  Ed.  591,  21  Am. 
S.  576,  44  L.  Ed.  261,  3  Am.  B.  R.  B.  R.  484;  Elliott  v.  Toeppner,  187 
680;  and  178  U.  S.  524,  44  L.  Ed.  U.  S.  327,  47  L.  Ed.  200,  9  Am.  B. 
1175,  4  Am.  B.  R.  163.  R.  50. 
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the  right  of  appeal  exists  in  taking  a  case  from  the  circuit 
court  of  appeals  to  the  supreme  court  that  exists  in  removing 
the  case  into  the  circuit  court  of  appeals.^ 

If  a  case  is  removed  to  the  circuit  court  of  appeals  by  writ 
of  error,  and  that  court  dismisses  the  writ  of  error  because 
the  case  can  be  reviewed  only  on  appeal,  it  may  be  taken  to 
the  supreme  court  on  writ  of  error.  The  supreme  court  will 
decide  whether  the  circuit  court  had  jurisdiction.  If  it  finds 
that  the  circuit  court  of  appeals  had  jurisdiction  it  may  decide 
the  whole  case  on  its  merits,  because  the  case  is  in  the 
supreme  court  to  be  finally  determined.  If  it  finds  in  any 
case  that  the  circuit  court  of  appeals  was  without  jurisdiction 
it  will  reverse  its  decision,  if  necessary,  and  remand  the  case 
to  the  district  court  from  which  it  was  removed,  with  such 
directions  as  to  further  proceedings  in  that  court  as  justice 
may  require. 

If  a  case  is  removed  to  the  circuit  court  of  appeals  on  ap- 
peal, and  that  court  dismisses  the  appeal  because  the  case  can 
be  reviewed  only  by  writ  of  error,  it  may  be  taken  to  the 
supreme  court  on  appeal.  The  supreme  court  will  decide 
whether  the  circuit  court  of  appeals  had  jurisdiction  on  ap- 
peal. If  it  finds  that  the  circuit  court  of  appeals  had  juris- 
diction it  may  decide  the  whole  case  on  its  merits,  because 
the  case  is  in  the  supreme  court  to  be  finally  determined.  If 
it  finds  in  any  case  that  the  circuit  court  of  appeals  was  with- 
out jurisdiction  it  will  reverse  its  decision,  if  necessary,  and 
remand  the  case  to  the  circuit  or  district  court  from  which  it 
was  removed,  with  such  directions  as  to  further  proceedings 
in  that  court  as  justice  may  require. 

The  case  of  First  Nat'l  Bank  v.  Title  &  Tmst  Co.^  was 
taken  on  appeal  to  the  circuit  court  of  appeals  and  to  the 
supreme  court  on  writ  of  certiorari.  The  supreme  court  held 
that  the  circuit  court  of  appeals  had  no  jurisdiction  of  the 

'lAs  to  the  distinction  between  an  2  198  U.  S.  -280,  49  L.  Ed.  lOSl, 

appeal    and    a    writ    of    error,    see      and  207  U.  S.  61,  52  L.  Ed.  103. 
Loveland's    Appellate    Jur.    of    the 
Federal  Courts,   Sec.  22. 
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case  on  appeal.  Its  jurisdiction  should  have  been  invoked 
by  petition  for  revision  in  bankruptcy.  It  reversed  the  de- 
cision of  the  circuit  court  of  appeals,  with  directions  to  dis- 
miss the  appeal  and  remand  the  case  to  the  district  court 
for  further  proceedings  in  conformity  with  its  opinion. 

§  858.    Practice  on  appeal  or  writ  of  error  to  review  a  deci- 
sion of  the  Circuit  Court  of  Appeals  in  controversies. 

An  appeal  or  writ  of  error  to  review  the  decision  of  a 
circuit  court  of  appeals  in  a  controversy  arising  in  bank- 
ruptcy is  not  governed  by  General  Order  36,  which  is  limited 
to  bankruptcy  proceedings  proper.^ 

The  appellate  jurisdiction  is  under  or  is  the  same  as  that 
under  the  judicial  code  re-enacting  the  circuit  court  of  appeals 
act  of  1891.2 

In  a  case  taken  from  a  circuit  court  of  appeals  to  the 
supreme  court,  the  appeal  must  be  taken  or  the  writ  of  error 
sued  out  within  one  year  after  the  entry  of  the  order,  judg- 
ment or  decree  sought  to  be  reviewed.^ 

A  petition  for  an  appeal  or  writ  of  error,  together  with 
an  assignment  of  errors,  are  regularly  filed  with  the  clerk 
of  the  circuit  court  of  appeals.  These  papers  are  then  pre- 
sented to  the  judge  for  allowance.  The  judge  should  fix  the 
appeal  bond  and  sign  the  citation.  The  judgment  or  decree 
of  a  circuit  court  of  appeals  may  be  superseded  as  in  other 
cases,  even  in  a  case  where  no  supersedeas  is  permitted  by 
law  on  appeal  to  the  circuit  court  of  appeals.* 

The  writ  of  eri'or  or  appeal  may  be  allowed  by  a  justice  of 
the  supreme  court.  In  practice  it  is  usually  allowed  by  a 
judge  of  the  circuit  courts  of  appeals.     This  has  been  done 

^  B.  A.  1898,  Sec.  24o.     Knapp  v.  enacting  in  part  Sec.  6  of  the  act  o-f 

Milwaukee  Trust  Co.,  216  U.  S.  545,  March  3,  1891,  26  Stat,  at  L.  826. 

54  L.  Ed.  610,  24  Am.  B.  R.  761:  » Sec.  6  of  the  act  of  March  3, 

Thomas  v.  Sugarman,  218  U.  S.  129.  1891,  26  Stat,  at  L.  826;  Thoftias  v. 

2  B.  A.  1898,  Sec.  24o-.     Sec.  241  Sugarman,  218  U.  S.  129. 

of  the  Judicial  Code,  act  of  March  *  Louisville  &  Nashville  R.  Cc.  v. 

3,    1911,   36    Stat,   at   L.    1087,   re-  Behhuer,  169  U.  S.  644,  42  L.  Ed.  889. 
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SO  frequently  that  it  may  be  considered  established  practice, 
although  there  is  no  express  provision  of  law  authorizing  it. 

A  writ  of  error  issues  out  of  the  supreme  court  to  the  cir- 
cuit court  of  appeals.  It  may  be  issued  by  the  clerk  of  the 
supreme  court.  Formerly  the  clerk  of  the  circuit  court  was 
authorized  by  section  1004  of  the  Revised  Statutes  to  issue 
the  writ  for  the  clerk  of  the  supreme  court.  The  office  of 
clerk  of  the  circuit  court  is  now  abolished  and  the  clerk  of  the 
district  court  is  authorized  to  issue  the  writ  for  the  clerk  of  the 
supreme  court. ^  The  clerk  of  the  circuit  court  of  appeals 
has  no  authority  to  issue  the  writ. 

The  record  for  the  supreme  court,  on  appeal  or  writ  of 
error,  is  certified  by  the  clerk  of  the  circuit  court  of  appeals. 
It  is  regularly  made  by  adding  to  the  printed  record  the  pro- 
ceedings jn  the  circuit  court  of  appeals.  No  special  finding 
of  fact  and  law  is  required  as  in  cases  appealed  under  section 
25  b  of  the  bankrupt  act." 

If  the  case  has  been  brought  to  the  circuit  court  of  appeals 
on  several  appeals,  as  from  an  interlocutory  order  granting 
an  injunction  or  appointing  a  receiver,  and  then  from  a 
final  decree,  or  several  successive  writs  of  error  have  been 
sued  out  in  the  same  case,  as  where  the  case  has  been  re- 
versed and  remanded,  and  a  new  trial  had,  the  record  on 
appeal  or  writ  of  error  from  a  final  decree  or  judgment  may 
consist  of  all  the  records  and  proceedings  which  have  been 
had  in  the  circuit  court  of  appeals;  that  is,  the  record  in- 
cludes the  prior  cases  as  well  as  the  one  from  which  the 
appeal  or  writ  of  error  is  prosecuted.  The  certificate  of  the 
clerk  should  state  accurately  what  the  record  contains. 

The  record  is  filed  in  the  office  of  the  clerk  of  the  supreme 
court.  The  proceedings  in  that  court  are  governed  by  the 
general  rules  of  practice  of  that  court. 

-'  See  Sec.  834  anic. 

"Knapp  V.  Milwaukee  Trust  Co ,  216  U.  S.  545,  54  L.  Ed.  610,  24  Am. 
B.  R,  761. 
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§  859.    Writs  of  certiorari  from  the  supreme  court. 

The  bankrupt  statute  authorizes  the  supreme  court  of  the 
United  States  "to  issue  writs  of  certiorari  pursuant  tO'  the 
provisions  of  the  United  States  laws  now  in  force  or  such  as 
may  be  hereafter  enacted."  ^  This  provision  clearly  adopts 
the  same  rule,  with  reference  to  removing  a  bankrupt  case 
for  review  by  writs  of  certiorari^  that  applies  to  other  cases. 
The  authority  for  the  supreme  court  to  issue  such  writs  is 
found  in  the  sict  of  March  3,  1891.^  This  being  the  case 
the  rule  announced  in  other  cases,  with  reference  to  when 
such  writs  may  properly  issue,  will  be  useful  in  determining 
under  what  circumstances  the  writ  may  issue  in  bankruptcy, 
for  the  purpose,  of  removing  a  case  from  a  circuit  court  of 
appeals  to  the  supreme  court  to  be  there  reviewed. 

There  is  no  authority  for  issuing  a  writ  of  certiorari  to 
remove  a  case  to  the  supreme  court,  except  such  as  is  found 
in  the  act  of  March  3,  1891.^  The  language  of  that  act  is 
very  general.  All  that  is  essential  is  that  the  case  be  pend- 
ing in  the  circuit  court  of  appeals,  and  of  those  classes  of 
cases  in  which  the  decision  of  that  court  is  declared  a  finality. 
When  these  tAVO  elements  exist,  the  supreme  court  may  reach 
out  with  its  writ  of  certiorari  and  transfer  the  case  there  for 
review  and  determination.* 

A  decision  of  a  circuit  court  of  appeals  on  petition  for 
revision  maj^  be  reviewed  on  writ  of  certiorari,^  but  not  by 

1  B.  A.  1,898,  Sec.  2Srf.  ^Forsyth    v.    Hammond,    166   U. 

2  26  Stat,  at  L.  826,  Sec.  6,  which      S.  5.13,  41  L.  Ed.  1095. 

is  re-enacted  as  Sec.  240  of  the  Judi-  ■''  Louisville  Trust   Co.  v.   Comin- 

cial  Code,  act  of  March  3,  1911,  36  gor,  181  U.  S.  620,  45  L.  Ed. -1031, 

Stat,  at  L.  1087;   Denver   National  184  U.  S.  18,  46  L.  Ed.  413,  7  Am. 

Bank  v.  Klug,  186  U.  S.  202,  46  L.  B.    R.   421 ;    Bryan   v.    Bernheim^r, 

Ed.  1127.  175  U.  S.  724,  44  L.  Ed.  338,  181 

3  26  Stat,  at  L.  826,  re-enacted  as  U.  S.  188,  45  L.  Ed.  814,  5  Am. 
Sec.  240  of  the  Judicial  Code,  act  of  B.  R.  523 ;  Mueller  v.  Nugent,  180 
March  3,  1911,  36  Stat,  at  L.  1087;  U.  S.  640,  45  L.  Ed.  711,  184  U.  S. 
Amer.  Const.  Co.  v.  Jacksonville  1,  46  L.  Ed.  405,  7  Am.  B,  R.  224. 
Ry.  Co.,  148  U.  S.  380,  37  L.  Ed.  486. 
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appeal  or  writ  of  error.  ^*  The  decision  of  a  court  of  appeals 
on  appeal  has  been  reviewed  by  the  supreme  court  on  writ 
of  certiorari  where  it  was  a  case  in  bankruptcy  reviewable 
in  the  court  of  appeals  only  by  petition  to  review.* 

A  writ  of  certiorari  is  the  proper  method  of  reviewing  the 
decision  of  a  circuit  court  of  appeals  on  an  appeal  from  a 
judgment  adjudging  or  refusing  to  adjudge  the  defendant 
a  bankrupt,  or  granting  or  denying  a  discharge,  or  confirming 
or  refusing  to  confirm  a  composition,  or  allowing  or  rejecting 
a  claim  for  less  than  $2,000.  The  reason  is  that  no  appeal  as 
of  right  may  be  taken  to  the  supreme  court. 

A  writ  of  error  and  not  certiorari  is  the  proper  method  of 
reviewing  a  judgment  of  a  circuit  court  of  appeals  in  a  case 
taken  into  that  court  on  writ  of  error.  The  reason  is  that 
such  a  proceeding  is  a  controversy  arising  in  bankruptcy  and 
not  a  bankruptcy  proceeding  proper.'^  Such  controversies 
involve  the  construction  of  the  bankrupt  act.  The  decision 
of  the  circuit  court  of  appeals  is  not  final  but  may  be  re- 
viewed on  writ  of  error.® 

§  860.    The  application  for  writ  of  certiorari  to  remove  a  case 
to  the  supreme  court. 

The  application  for  a  writ  of  certiorari  to  remove  a  case 
from  the  circuit  court  of  appeals  to  the  supreme  court  must 
be  made  to  the  supreme  court. 

The  time  within  which  the  application  must  be  made  is 
not  prescribed  by  the  statute.  It  should,  however,  be  made 
within  a  reasonable  time  after  the  final  decision  of  the  cir- 
cuit court  of  appeals.  One  year  is  probably  a  reasonable 
time 


1 


'■*  Holden  v.  Stratton,   191   U.  S.  s  See  Sec.  856,  ante. 

lis,  48  L.  Ed.  116,   10  Am.  B.  R.  i  In  the  Conqueror,  166  U.  S.  114, 

786;   Duryea  Power  Co.  v.   Stern-  41   L.   Ed.   937,   the  supreme  court 

bergh,  218  U.  S.  299.  said:     "While  we  think  such  appli- 

«  First  Nat.  Bank  v.  Title  &  Trust  cation  should  be  made  with  reason- 
Co.,  198  U.  S.  280,  49  L.  Ed.  1051,  able  promptness,  as  it  was  made 
14  Am.  B.  R.  102.  during  the  terni  and  within  a  year 

'  See  Sec.  830,  ante.  after  the  original  decree,  we  think  it 
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The  application  is  made  by  petition.^  The  style  of  the 
case  in  that  court  is  A.  B.,  petitioner,  v.  C.  D.,  respondent. 
The  petition  is  filed  in  the  ojfifice  of  the  clerk  of  the  supreme 
court,  together  with  a  deposit  of  twenty-five  dollars  on  ac- 
count of  costs  and  an  entry  of  appearance  for  the  petitioning 
party,  signed  by  a  member  of  the  bar  of  the  supreme  court. 
The  case  is  then  doclieted. 

The  petitioner  must  also  file  a  certified  copy  of  the  entire 
record,  including  all  the  proceedings  in  the  circuit  court 
of  appeals.*  A  sufficient  number  of  the  printed  copies  of 
this  record  (not  less  than  ten)  must  also  be  furnished  to 
supply  the  court.  These  printed  copies  may  usually  be  ob- 
tained from  the  clerk  of  the  circuit  court  of  appeals.  In 
case  they  can  not  be  so  obtained  the  record  must  be  re- 
printed under  the  supervision  of  the  clerk  of  the  supreme 
court.  In  such  cases  it  is  usually  desirable  to  print  at  least 
fifty  copies,  in  order  that  there  may  be  a  sufficient  number 
for  use  on  the  final  hearing,  should  the  petition  be  granted. 

Some  Monday  should  be  fixed  for  the  submission  of  the 
petition,  that  being  motion  day.  Sufficient  notice  must  be 
given  counsel  for  the  respondent  of  the  day  selected  to  en- 
able tliem  to  file  briefs  in  opposition,  if  they  desire  to  do 
so.  Proof  of  service  of  such  notice  must  be  filed  in  the 
clerk's  office.  The  petition  must  be  called  up  and  submitted 
in  open  court  by  counsel.  The  application  is  submitted  on 
briefs.     Oral  arguments  are  not  permitted. 

was  within  ''the   time.     We   do   not  review  judgments  or  decrees  of  the 

think  the  party  complaining  is  lim-  court  of  appeals  in  cases  where  the 

ited  to  the   six  months  allowed  by  losing    party    ij    entitled    to    such 

section   11   of  the  court  of  appeals  review." 

act  for  suing  out  a  writ  of  error  See  also  Ayres  v.  Polsdorfer,  187 

from  the  court  of  appea-ls  to  review  U.  S.  58S,  S9S,  47  L.  Ed.  314;  Spen- 

the  judgment  of  the  circuit  or  dis-  cer  v.  Duplan  Silk  Co.,   191   U.  S. 

trict  court;  and  it  would  seem  that  526,  532,  48  L.   Ed.   287;   Whitney 

he  is,   by  analogy,   entitled   to   the  v.  Dick,  202  U.  S.  132,  50  L.  Ed.  963. 

year    within    which    section    6,    an  ^  Loveland's    Forms    Fed.     Prac. 

appeal   shall  ,be   taken   or   writ    of  Forms  Nos.  1438  to  1446. 

error   sued  out  from  this  court  to  ^  Supreme  Court,  Rule  37. 
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§  861.    Granting  or  refusing  a  writ  of  certiorari. 

An  order  granting  or  refusing  to  grant  a  writ  of  certiorari 
tQ  review  the  decision  of  a  circuit  court  of  appeals  rests 
solely  in  the  discretion  of  the  supreme  court. 

The  power  of  the  supreme  court  to  grant  a  writ  of 
certiorari  is  restricted  by  law  in  two  respects  only,  namely; 
first,  the  case  must  be  pending  in  the  circuit  court  of  appeals 
at  the  time  the  application  for  the  writ  is  made,  and,  second, 
it  must  be  a  case  in  which  the  decision  of  the  circuit  court  of 
appeals  is  made-  final  by  statute.^  When  these  two  elements 
exist  the  supreme  court  may  reach  out  with  its  writ  of 
certiorari  and  transfer  the  case  there  for  review  and  deter- 
mination. This  may  be  done  in  law,^  equity,*  admiralty,* 
criminal  °  and  bankruptcy  cases,®  or  any  other  case  in  which 
the  decision  of  the  circuit  court  of  appeals  is  final,  irrespec- 
tive of  the  character  of  the  suit.'^ 

■  This  broad  and  comprehensive  power  has  been  sparingly 
exercised.  At  first  the  supreme  court  stated  its  reasons  for 
granting  or  refusing  to  grant  a  writ  of  certiorari  in  a  written 
opinion  in  each  case.  It  declared  that  writs  of  certiorari 
will  be  allowed  "only  when  the  circumstances  of  the  case 
satisfy  us  that  the  importance  of  the  question  involved,  the 
necessity"  of  avoiding  a  conflict  between  two  or  more  courts 
of  appeal,  or  between  courts  of  appeal  and  courts  of  a  state, 

1  Forsyth  v.  Hammond,  166  U.  S.  Steamship  Co.,  164  U.  S.  707 
506,41  L.Ed.  1095;  American  Const.  (memo,  dec);  the  Three  Friends, 
Co.  V.  Jacksonville  Ry.  Co.,  148  U.       166  U.  S.  1,  41  L.  Ed.  897. 

S.  372,  37  L.  Ed.  486.  =  Chetwood's  Case,  165  U.  S.  443, 

2  Security  Trust  Co.  v.  Dent,  187      462,  41  L.  Ed.  782. 

U.  S.  237,  47  L.  Ed.  158;  Cochran  » Mueller  v.    Nugent,   184   U.    S. 

V.   Montgomery  County,   199  U.   S.  1,  46  L.  Ed.  405,  7  Am.  B.  R.  224; 

260,  50  L.  Ed.  182.  Louisville  Trust  Co.  v.   Comingor, 

3  Forsyth  v.  Hammond,  166  U.  S.  184  U.  S.  18,  46  L.  Ed.  413,  7  Am.  B. 
506,  41  L.  Ed.  1095;  American  R.  421;  Holden  v.  Stratton,  191  U. 
Const.  Co.  V.  Jacksonville  Ry.  Co.,  S.  115,  48  L.  Ed.  116,  10  Am.  B.  R. 
148  U.  S.  372,  37  L.  Ed.  486.  786. 

*  Union  Steamboat  Co.  v.  Erie  &  "<  Whitney  v.  Dick,  202  U.  S.  132, 

Western  Transp.  Co.,  181  U.  S.  621,  50   L.    Ed.   963;    Lau  JDw   Bew  v. 

45  L.  Ed.  1032,  s.  c.  189  U.  S.  363.  United  States,  144  U.  S.  47,  36  L. 

47   L.    Ed.   854;    Hendry  v.    Ocean  Ed.  340. 
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or  some  matter  affecting  the  interests  of  this  nation  in  its 
internal  or  external  relations  demands  such  exercise."^  A 
writ  was  granted  to  bring  up  a  case  in  which  one  member 
of  the  circuit  court  of  appeals  sat  in  the  trial  court  at  the 
hearing  of  the  same  case  or  question  in  the  trial  court.® 

These  rules  were  rigidly  adhered  to  by  the  supreme  court 
for  several  years.  In  the  words  of  Mr.  Justice  Brewer,  the 
supreme  court  "while  not  doubting  its  power  has  been  chary 
of  actions  in  respect  to  certiorari."  ^°  The  supreme  court 
very  soon  extended  these  rules  and  granted  writs  of  certiorari 
in  cases  not  comprehended  within  the  classes  enumerated. 

Of  the  many  applications  which  have  been  made  to  the 
supreme  court,  comparatively  few  have  been  granted,  yet  that 
court  appears  to  be  much  more  liberal  of  late  in  granting 
such  writs  than  formerly.  It  has  been  the  practice  of  that 
court  for  many  years  to  pass  an  order  granting  or  denying 
the  writ  in  each  case  without  stating  its  reason  for  its  action 
in  a  written  opinion.  ^^  There  are  now  no  general  rules  to 
guide  counsel  as  to  the  character  of  cases  in  which 'the  writ 
will  be  allowed.  The  only  way  of  finding  out  whether  a 
writ  of  certiorari  will  be  granted  in  a  particular  case  is  to 
apply  for  it  and  await  the  decision  of  that  court  upon  the 
application. 

§  862.    At  what  stage  of  the  case  certiorari  may  be  granted. 

The  supreme  court  may  require  by  certiorari  the  circuit 
court  of  appeals  to  certify  a  case  at  any  stage  of  'the  pro- 
ceedings in  the  circuit  court  of  appeals.-^ 

'  Mr.  Justice  Brewer  in  Forsyth  v.  "  American  Const.  Co.  v.  Jackson- 
Hammond,  166  U.  S.  514,  41  L.  Ed.  ville  Ry.  Co.,  148  U.  S.  372,  386, 
1095.  37  L.  Ed.  486. 

See  also  American  Const.  Co.  v.  ^^  Forsyth  v.  Hammond,  166  U.  S. 
Jacksonville  Ry.  Co.,  148  U.  S.  383,  513,  41  L.  Ed.  1095. 
37  L.  Ed.  486;  Lau  Ow  Bew  v.  i'- These  cases  are  collated  at  the 
United  States,  144  U.  S.  58,  36  L.  end-  of  the  supreme  court  reports 
Ed.  340 ;  In  re  Woods,  143  U.  S.  in  an  appendix  to  each  volume. 
202,  36  L.  Ed.  125 ;  Lau  Ow  Bew,  i  The  Three  Friends,  166  U.  S. 
Petitioner,  141  U.  S.  583,  35  L.  1,  41  L.  Ed.  897;  Forsyth  v.  .Ham- 
Ed.  865 ;  the  Three  Friends,  166  U.  mond,  166  U.  S.  506,  41  L.  Ed.  1095 ; 
S.  1,  41  L.  Ed'.  897.  American  Const.  Co.  v.  Jacksonville 
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In  practice  a  writ  of  certiorari  is  usually  allowed  after  a 
circuit  court  of  appeals  has  pronounced  "its  final  judgment." 
It  may  be  issued  before  a  final  decision  of  the  circuit  court 
of  appeals. 

The  decision  of  the  circuit  court  of  appeals  upon  an  inter- 
locutory order  in  equity  granting  an  injunction  or  appoint- 
ing a  receiver  is  not  a  final  judgment.^  The  supreme  court 
has  denied  a  writ  of  certiorari  to  review  the  decision  of  that 
court  in  such  cases,*  and  has  granted  it  in  other  cases.^  A 
writ  has  been  allowed  to  review  a  decision  of  the  circuit  Court 
of  appeals  reversing  the  court  below  and  remanding  the  case 
for  new  trial.'^  This  is  unusual  because  the  judgment  of  the 
circuit  court  of  appeals  in  such  cases  is  not  a  final  judgment. 

In  one  case  the  writ  was  issued  before  any  action  had  been 
taken  by  the  circuit  cotirt  of  appeals.'' 

The  fact  that  the  mandate  of  the  circuit  court  of  appeals 
has  gone  down  to  the  court  below  is  immaterial,  so  long 
as  the  transcript  of  the  record  is  still  in  the  circuit  court  of 
appeals.® 

§  863.     Cross  writs  of  certiorari. 

It  is  necessary  for  a  respondent  to  apply  for  a  writ  of 
certiorari  in  order  to  obtain  relief  in  the  supreme  court. 
This  is  called  a  cross  writ  of  certiorari. 

Ry.  Co.,   148  U.   S.  372,  37  L.  Ed.  In  re  Tampa  Suburban  Ry.  Co.,  168 

486;  the  Conqueror,  166  U.  S.  110,  U.  S.  583,  42  L.  Ed.  S89. 

41  L.  Ed.  -937.  =  Brill    v.    Peckham   Motor,    etc., 

2  Smith   V.    Vulcan    Iron    Works,  Co.,  183  U.   S.  698,  46  L.  Ed.  39S, 

165  U.  S.  518,  41  L.  Ed.  810;  Ameri-  s.  c.   189  U.  S.  57,  47  L.  Ed.  706; 

can  Const.   Co.  v.  Jacksonville  Ry.  Mast,  Foos  &  Co.  v.   Stover  Mfg. 

Co.,  148  U.  S.  372,  37  L.  Ed.  486;  Co.,   171  U.  S.  689,  and  177  U.  S. 

Chicago  &  N.  W.  R.  Co.  v.  Osborne,  485,  44  L.  Ed.  856. 

146  U.  S.  354,  36  L.  Ed.  1002.  <=  Penman  v.  St.  Paul  Ins.  Co.,  216 

*  American  Const.  Co.  v.  Jackson-  U.  S.  311. 

ville  Ry.  Co.,  148  U.   S.  372,  37  L.  ''The  Three  Friends,  166  U.  S.  1, 

Ed.  486.  41  L.  Ed.  897,  as  explained  in  For- 

*  American  Const.  Co.  v.  Jackson-  syth  v.  Hammond,  166  U.  S.  513,  41 
ville  Ry.  Co.,  148  U.  S.  372,  37  L.  L.  Ed.  1095. 

Ed.    486;    Smith    v.    Vulcan    Iron  « The  Conquerer,   166  U.  S.  110, 

Works,  165  U.  S.  518,  41  L.  Ed.  810;      41  L.  Ed.  937. 
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The  respondent  is  entitled  to  urge  any  ground  in  the 
supreme  court  to  support  the  decree  or  judgment  of  the 
circuit  court  of  appeals.  If  he  feels  aggrieved  by  any  portion 
of  the  decision  it  is  necessary  for  him  to  prosecute  an  inde- 
pendent writ  of  certiorari  in  the  same  manner  and  within  the 
time  allowed  for  prosecuting  the  original  writ  of  certiorari. 

If  the  respondent  does  not  apply  for  certiorari  the  supreme 
court  will  confine  its  consideration  of  the  case  to  the  exami- 
nation of  the  errors  assigned  by  the  petitioner.^ 

One  record  will  be  sufficient  ordinarily  for  both  writs.  If 
a  record  has  been  filed  with  the  petitioner's  application  for  a 
writ  of  certiorari,  it  will  answer  the  requirement  of  the  rule 
and  the  respondent  need  not  file  another  record  with  his 
application. 

If  cross  writs  oi  certiorari  are  prosecuted  and  neither  party 
prevails  in  the  supreme  court  each  must  pay  his  own  costs.^ 

§  864.    Stay  of  proceedings  pending  writ  of  certiorari. 

The  circuit  court  of  appeals  will  not  stay  a  mandate  for 
the  purpose  of  allowing  an  application  to  be  made  for  a  writ 
of  certiorari. 

If  it  is  desired  to  stay  the  proceedings  in  the  circuit  court 
of  appeals,  application  should  be  made  to  the  supreme  court 
for  writ  of  certiorari  and  for  a  stay  of  proceedings.  That 
court  may  stay  mandate  of  the  circuit  court  of  appeals  pend- 
ing the  disposition  of  the  application,  if  the  application  is 
made  before  the  mandate  is  issued. 

The  effect  of  granting  a  writ  of  certiorari  is  to  suspend 
any  action  that  might  be  taken  by  the  circuit  court  of  appeals 
or  by  the  trial  court  in  obedience  to  its  mandate  after  the 
certiorari  is  granted.^ 

1  Hubbard  v.  Tod,  171  U.  S.  474,  i  Boston  &  Maine  R.  Co.  v.  Gokey, 
43  L.  Ed.  246;  French  Republic  v.  ISO  Fed.  Rep.  686;  Louisville,  N. 
Saratoga  Vichy  Springs  Co.,  191  A.  C.  Ry.  Co.  v.  Louisville  Trust 
U.  S.  427,  4«  L.  Ed.  247.  Co.,  78  Fed.  Rep.  659. 

2  La   Bourgogne,    210    U.    S.    95, 
52  L.  Ed.'  973. 
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§  865.    Proceedings  on  writ  of  certiorari. 

When  a  writ  of  certiorari  is  granted  it  is  issued  by  the 
clerk  of  the  supreme  court  and  sent  to  the  clerk  of  the  circuit 
court  of  appeals  from  which  the  case  is  to  be  removed. 

A  return  to  such  writ  is  ordinarily  made  pursuant  to  a 
stipulation  of  counsel  filed  in  the  office  of  the  clerk  of  the 
circuit  court  of  appeals.  The  stipulation  is  in  effect  an  agree- 
ment that  the  transcript  of  record  filed  with  the  application 
for  tlie  writ  may  be  taken  as  a  return  to  the  writ  and  no  new 
transcript  made.  The  clerk  returns  the  writ  by  endorsing 
thereon  a  copy  of  the  stipulation.  This  writ  is  returned  to 
the  office  of  the  clerk  of  the  supreme  court  and  the  case  is 
then  pending  in  the  supreme  court,  upon  writ  of  certiorari. 
Unless  a  sufficient  number  of  records  were  printed  upon  the 
application  for  the  writ,  the  record  must  be  printed  under  the 
supervision  of  the  clerk  of  the  supreme  court  as  in  a  case 
taken  there  on  appeal  or  writ  of  error. 

A  case  removed  to  the  supreme  court  on  writ  of  certiorari 
is  pending  there  as  on  appeal  or  writ  of  error  at  the  instance 
of  the  petitioner.  The  statute  expressly  confers  upon  the 
supreme  court  the  same  authority  and  power  to  review  and 
determine  the  case  "as  if  it  had  been  carried  by  appeal  or 
writ  of  error  to  the  supreme  court."  ^ 

The  court  will  try  the  case  on  the  assignments  of  error  of 
the  petitioner.  The  respondent  will  not  be  heard  to  challenge 
the  decision  of  the  circuit  court  of  appeals  unless  he  applies 
for  a  cross  writ  of  certiorari.'^  The  burden  is  upon  the  peti- 
tioner and  he  will  be  allowed  to  open  and  close  the  argument, 
as  in  the  case  of  an  appeal  or  writ  of  error. 

Whenever  a  case  has  been  reviewed  and  determined  by  the 
supreme  court  on  a  writ  of  certiorari  to  a  circuit  court  of 

1  Section  6  of  the  Act  of  March  3,  2  Hubbard  v.  Tod,  171  U.  S.  474, 

1891,  26  Stat,  at  L.  826.  Sec.  240  of  43  L.  Ed.  246;  the  French  Republic 
the  Judicial  Code  of  .1911.  Lutcher  v.  Saratoga  Vichy  Springs  Co.,  191 
&  Moore  Lumber  Co.  y.  Knight,  217  U.  S.  427,  440,  4S  L.  Ed.  247;  La 
U.  S.  257,  267.  Bourgogne,  210  U.  S.  9S,  52  L.  Ed. 

973. 
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appeals,  the  mandate  issues  directly  to  and  the  cause  is  re- 
manded to  the  proper  district  court  for  further  proceedings 
in  pursuance  of  .such  determination.^ 

Where  the  circuit  court  of  appeals  reversed  the  decision 
of  the  trial  court  and  the  supreme  court  enters  a  judgment  of 
affirmance  by  divided  court,  it  has  not  been  decided  whether 
it  affirm  the  decision  of  the  circuit  court  of  appeals  from 
which  the  case  was  removed  into  that  court  or  the  decision 
of  the  trial  court  to  which  its  mandate  runs.  In  two  cases 
at  least  the  supreme  court  has  granted  a  petition  for  rehear- 
ing under  such  circumstances.* 

It  sometimes  occurs  that  a  mandate  of  the  supreme  court, 
directed  to  a  district  court  in  a  case  removed  by  writ  of 
certiorari  from  a  circuit  court  of  appeals,  can  only  be  con- 
strued on  appeal  to  the  circuit  court  of  appeals,  because  no 
appeal  will  lie  to  the  supreme  court  in  the  case.®  The  su- 
preme court  will  usually  grant  a  second  writ  of  certiorari  in 
that  case  so  as  to  construe  its  own  mandate.  This  does  not 
follow  as  a  matter  of  right. 


3  Act  of  March  3,  1891,  26  Stat,  at 
L.  826,  Sec.  10.  In  Lutcher  &  Moore 
Lumber  Co.  v.  Knight,  217  U.  S. 
257,  the  mandate  was  issued  to  the 
circuit  court  of  appeals  with  direc- 
tions to  hear  and  decide  the  case. 
See  also  First  Nat'l  Bank  v.  Title 
&  Trust  Co.,  198  U.  S.  280,  292,  s.  c. 
207  U.  S.  61. 

*  Adams  v.  Cowen,  affirmed  by- 
divided  court,  174  U.  S.  800,  43  L. 
Ed.  1188,  affirmed  on  rehearing,  177 
U.  S.  471,  44  L.  Ed.  8S0.  In  Balti- 
more &  Ohio  S.  W.  R.  R.  Co.  v. 
United  States,  216  U.  S.  617,  and 
220  U.  S.  94,  the  motion  was 
granted  in  March,  1910,  and  the  case 
set  for  argument  at  the  October 
session  following. 

"  Mason  v.  Pewabic  Min.  Co.,  153 
U.  S.  361,  366,  38  L.  Ed.  745;  The 
New  York  (C.  C.  A.  6th  Cir.),  104 
Fed.    Rep.    561,    44   C.   C.   A.   38; 


First  Nat.  Bank  v.  Chicago  Title  & 
Trust  Co.,  207  U.  S.  61,  52  L.  Ed. 
103,  19  AiTL  B.  R.  542,  reversing 
(C.  C.  A.  7th  Cir.),  146  Fed.  Rep. 
742,  77  C.  C.  A.  408,  16  Am.  B. 
R.  84S. 

The  case  of  The  New  York,  175 
U.  S.  187,  44  L.  Ed.  146,  was 
decided  on  certiorari  and  remanded 
to  the  district  court.  The  owners 
'of  the  New  York,  not  satisfied  with 
the  decree  on  the  mandate,  applied 
to  the  supreme  court  for  a  writ  of 
mandamus  to  compel  the  court  be- 
low to  enter  a  proper  decree,  Ex 
parte  Union  Steamboat  Co.,  178  U. 
S.  317,  44  L.  Ed.  1084.  That  court 
held  this  remedy  was  by  appeal  and 
upon  the  intimation  an  appeal  was 
taken  to  the  circuit  court  of  appeals. 
After  a  motion  to  dismiss  had  been 
denied,'  104  Fed.  561,  44  C.  C.  A. 
38,    and   decree    affirmed    108    Fed. 
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§  866.    Questions  certified  by  circuit  courts  of  appeals. 

A  circuit  court  of  appeals  may  certify  to  the  supreme  court 
any  question  or  proposition  of  law  in  any  pending  suit  con- 
cerning which  it  desires  the  instruction  of  the  supreme  court 
for  its  proper  decision.^ 

After  conferring  appellate  jurisdiction  upon  the  circuit 
court  of  appeals  in-  all  cases  other  than  those  which  may  be 
taken  direct  to  the  supreme  court  under  the  provisions  of 
section  5  of  the  judiciary  act  of  1891,^  section  6  provides : 
"that  in  every  such  subject  within  its  appellate  jurisdiction  the 
circuit  court  of  appeals  at  any  time  may  certify  to  the  supreme 
court  of  the  United  States  any  questions  or  propositions  of  law 
concerning  which  it  desires  the  instruction  of  that  court  for  its 
proper  decision.  And  thereupon  the  supreme  court  may  either 
give  its  instruction  on  the  questions  and  propositions  certified 
to  it,  which  shall  be  binding  upon  the  circuit  courts  of  appeals 
in  such  case,  or  it  may  require  that  the  whole  record  and 
cause  may  be  sent  up  to  it  for  its  considei^ation,  and  there- 
upon shall  decide  the  whole  matter  in  controversy  in  the  same 
manner  as  if  it  had  been  brought  there  for  review  by  writ  of 
error  or  appeal." 

The  object  of  this  provision  is  that  where  a  real  question 
of  a  difficult  point  of  law,  clearly  presenting  itself  and  arising 

Rep.  102,  47  C.  C.  A.  232,  a  second  Ed.  200,   9  Am.   B.   R.  SO;   Elkus, 

writ  of  certiorari  was  granted  and  Petitioner,  216  U.  S.  115,  54  L.  Ed. 

the   decree  of   the   circuit   court  of  407,   23   Am.    B.   R.   614;    Hiclcs  v. 

appeals    was    affirmed    by    the    su-  Knost,    178   U.    S.   541,   44  L.   Ed. 

preme   court,   189  U.   S.   363,  47  L.  ii<53_  4  a„,   j.   r   i;^.  vVall  v.  Cox, 

Ed.  854.  Schloeb,   178  U.  S.  542,  44  L.  Ed. 

1  B.  A.  1898,  Sec.  24d,  Sec.  239  of  ^gg^  '^  ^^  g  ^  178.  ^^n  ^  Cox, 
the  Judicial  Code,  act  of  March  3,      jg^  ^   g  344,  45  L.  Ed.  485,  5  Am. 


B.  R.  727;  Wilson  v.  Nelson,  183  U. 
S.  191,  46  L.  Ed    147,  7  Am.  B.  R. 


1911,  36  Stat,  at  L.  1087,  re-enacting 
in  part  Sec.  6  of  the  act  of  March 

3,  1891,  26  Stat,  at  L.  826.  .,        „    .         ,0^  tt    c 

As  was  done  in  Wood  &  Hender-  ^42;   Metcalf  v.  Barker,   187  U.  S. 

son,  210  U.  S.  246,  42  L.  Ed.  1046,  l^S,   47  L.   Ed.   122,   9  Am.   B.  R. 

20  Am.  B.  R.  1 ;  Toxaway  Hotel  Co.  36;  Randolph  v.  Scruggs,  190  U.  S. 

V.  Smathers,  216  U.  S.  439,  54  L.  S33,  47  L.  Ed.  1165,  10  Am.  B.  R.  1. 

Ed.  558,  23  Am.  B.  R.  626;  Elliott  ^Act  of  March  3,  1891,  26  Stat. 

V.  Toeppner,   187  U.   S.  327,  47  L.  at  L.  826. 
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in  the  progress  of  the  case,  is  such  that  the  judges  of  the 
circuit  court  of  appeals  sitting  on  the  hearing  are  of  the 
opinion  that  they  desire  the  instruction  of  the  supreme  court 
in  regard  to  that  question,  they  are  at  liberty  to  certify  it 
to  that  court  for  an  answer.  The  power  granted  is  very  com- 
prehensive. It  authorizes  the  circuit  court  of  appeals  "in 
every  such  subject  within  its  appellate  jurisdiction"  and  "at 
any  time"  to  certify  to  the  supreme  court  "any  question  or 
proposition  of  law"  concerning  which  it  desires  the  instruc- 
tion of  that  court. 

•  The  only  restriction  to  the  exercise  of  this  power  is  that 
the  question  shall  be  one  of  law  as  distinguished  from  fact 
or  of  mixed  law  and  facts.  ^  Certifying  questions  the  answer 
to  which  involves  the  weighing  of  evidence  or  the  determina- 
tion of  matters  of  fact  does  not  confer  jurisdiction  on  the 
supreme  court  to  answer  them.* 

§867.    The  certifica,te  of  questions  discretionary. 

The  questions  of  law  to  be  certified  rest  wholly  in  the 
disci-etion  of  the  circuit  court  of  appeals.^ 

This  discretion  must  be  exercised  by  a  court  competent  to 
hear  the  case.  At  least  a  quorum  of  the  members  of  the  court 
must  sit  in  the  particular  case  in  which  the  question  is 
certified.^ 

^  Chicago-    B.    &    C.    Ry.    Co.    v.  ^  Louisville,  etc.,  Ry.  Co.  v.  Pope 

Williams,  205  U.  S.  444,  SI  L.  Ed.  (C.   C.   A.  7th  Cir.),  74  Fed.  Rep. 

57S,  214  U.  S.  942 ;  Warner  v.  New  1,   20    C.    C.    A.   2S3 ;    Andrews    v. 

Orleans,   167  U.   S.  467,  42  L.  Ed.  National  Foundry  &  Pipe  Wks.  (C. 

239;  Cross  v.  Evans,  167  U.  S.  60,  C.  A.  7th  Cir.),  n  Fed.  Rep.  774, 

42  L.  Ed.  11;  Del  Monte  Min.  Co.  v.  23  C.  C.  A.  4S4;  Pullman  Palace  Car 

Last   Chance   Min.   Co.,   171   U.    S.  Co.  v.  Central  Transp.  Co.    (C.  C. 

55,  91,  43  L.  Ed.  72;  Felsenheld  v.  A.  3d  Cir.),  83  Fed.  Rep.  1,  27  C.  C. 

United   States,  186  U.   S.   126,   134,  A.  389;  Fabre  v.  Cunard  Steamship 

46  L.  Ed.  1085.  Co.  (C.  C.  A.  2d  Cir.),  59  Fed.  Rep. 

*McHenry  v.  Alford,   168  U.   S.  500,  8  C.  C.  A.  199. 

651,  42  L.  Ed.  614;  Cross  v.  Evans,  But  see  Farmers  &  M.  State  Bank 

167  U.  S.  60,  42  L.  Ed.  11;  Graver  v.  v.  Armstrong,  49  Fed.  Rep.  600. 

Faurot,   162  U.   S.  435,   40  L.    Ed.  ^  Cincinnati,  H.  &  D.  Ry.  Co.  v. 

1030.  McKeen,  149  U.  S.  259,  37  L.  Ed. 
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It  is  not  a  discretion  the  exercise  of  which  may  be  invoked 
by  a  party  as  a  matter  of  right.  It  is  not  proper  for  counsel 
to  file  a  motion  for  a  certificate.  If  such  motion  is  made  the 
court  will  usually  deny  it.^  It  is  for  the  circuit  -court  of 
appeals  alone  to  determine  whether  it  desires  the  instruction 
of  the  supreme  court. 

Unless  the  court  is  in  doubt  with  reference  to  the  proper 
decision  of  soi'pe  question  of  law,  the  answer  to  which  is  to 
aid  the  court  in  determining  the  case,  the  court  should  not 
certify  the  question.*  If  it  does  the  supreme  court  will  not 
entertain  the  certificate.^ 

The  circuit  court  of  appeals  will  not  ordinarily  certify  a 
question  in  advance  of  the  argument,®  nor  after  it  has  decided 
the  case.'^  The  circuit  court  of  appeals  may  certify  certain 
questions  in  a  case  and  file  an  opinion  on  other  points  in  the 
same  case.®     In  stich  cases  the  final  decree  or  judgment  will 


725;  United  States  v.  Emholt,  105 
U.  S.  414.  26  L.  Ed.  1077. 

^  Louisville,  etc.,  Ry.  Co.  v.  Pope 
(C.  C.  A.  7th  Cir.),  74  Fed.  Rep. 
1,  20  C.  C.  A.  253;  Andrews  v. 
National  Foundry  &  Pipe  Wks.  (C. 
C.  A.  7th  Cir.),  11  Fed.  Rep.  774,  23 
a  C.  A.  454;  Pullman  Palace  Car 
Co.  V.  Central  Transp.  Co.  (C.  C. 
A.  3d  Cir.),  83  Fed.  Rep.  1,  27  C. 
C.  A.  389;  Fabre  v.  Cunard  Steam- 
ship Co.  (C.  C.  A.  2d  Cir.),  59  Fed. 
Rep.  500,  8  C.  C.  A.  199. 

*  Fabre  v.  Cunard  Steamship  Co. 
(C.  C.  A.  2d  Cir.),  59  Fed.  Rep.  500, 
8  C.  C.  A.  199;  the  Horace  B. 
Parker  (C.  C.  A.  1st  Cir.),  74  Fed. 
Rep.  640,  20  C.  C.  A.  572;  Alabama 
Great  Southern  Ry.  Co.  v.  Thomp- 
son, 200  U.  S.  206,  50  L.  Ed.  441 ; 
Columbus  Watch  Co.  v.  Robbins, 
148  U.  S.  266,  37  I..  Ed.  445. 

5  Columbus  Watch  Co.  v.  Robbins, 
148  U.  S.  266,  37  L.  Ed.  445;  Ala- 
bama Southern  Ry.  Co.  v.  Thomp- 


son, 200  U.  S.  206,  213,  50  L.  Ed. 
441. 

"Louisville,  etc.,  Ry.  Co.  v.  Pope 
(C.  C.  A.  7th  Cir.),  74  Fed.  Rep. 
1,  20  C.  C.  A.  253. 

'  The  Majestic  (G.  C.  A.  2d  Cir.), 
69  Fed.  Rep.  844,  13  C.  C.  A.  676; 
Columbus  Watch  Co.  v.  Robbins, 
148  U.  S.  266,  37  L.  Ed.  445;  Cella 
V.  Brown  (C.  C.  A.  8th  Cir.),  144 
Fed.  Rep.  742,  765,  75  C.  C.  A.  608; 
Andrews  v.  National  F.  &  P.  Works 
(CCA.  7th  Cir.),  77  Fed.  Rep.  774, 
23  C  C  A.  454;  the  Horace  B. 
Parker  (C  C.  A.  1st  Cir.),  74  Fed. 
Rep.  640,  20  C  G.  A.  572. 

8  Sigafus  V.  Porter  (C  C  A.  2d 
Cir.),  84  Fed.  Rep.  430,  28  CCA. 
443;  McCormick  Harvesting  Mach. 
Go.  V.  Aultman  (C  G.  A.  6th  Cir.), 
69  Fed.  Rep.  371,  16  C  G.  A.  259; 
Compton  V.  Jesup  (C  C  A.  6t"h 
Cir.),  68  Fed.  Rep.  263,  IS  C  C 
A.  397,  and  on  certificate,  167  U.  S. 
1,  42  L.  Ed.  55. 
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await  the  decision  of  the  supreme  court.  The  circuit  court 
of  appeals  may  withhold  any  opinion  on  the  points  not  cer- 
tified until  after  the  decision  of  the  supreme  court  on  the 
points  certified.    This  is  the  usual  practice. 

§  868.    Distinct  questions  of  law  alone  may  be  certified. 

It  is  only  "questions  or  propositions  of  law"  which  are 
authorized  to  be  certified  by  a  circuit  court  of  appeals  to  the 
supreme  court. ^ 

Such  questions  must  be  distinct  questions  or  propositions 
of  law  unmixed  with  questions  of  fact  or  of  mixed  fact  and 
law.^  It  is  not'  always  easy  to  draw  the  line,  for,  in  order 
to  present  a  distinct  question  of  law,  it  may  sometimes  be 
necessary  to  present  many  facts  upon  which  the  question  is 
based.  While  a  statement  of  facts  must  accompany  the  cer- 
tificate as  to  show  that  the  question  of  law  is  applicable  to 
the  case,^  the  point  on  which  the  advice  of  the  supreme  court 
is  sought  must  be  a  distinct  question  of  law  clearly  stated, 
so  that  it  can  be  answered  without  reference  to  the  pleadings 
or  evidence  or  other  issues  of  law  in  the  case.* 

If  more  than  one  question  is  certified  in  a  particular  case, 
each  question  must  contain  a  single  proposition  of  law,  and 
if  any  question  contains  more  than  a  single  question  .or 
proposition  of  law,  it  will  not  be  answered.® 

^  Sec.  239   of  the   Judicial   Code,  ^  Supreme  Court,  Rule  37.     Cin- 

Act  of  March  3,  1911,  36  Stat,  at  L.  cinnati,  H.  &  D.  Ry.  Co.  v.  McKeen. 

1087,   re-enacted^  in   part  Sec.  6  of  149  U.  S.  259,  37  L.  Ed  725 ;  Ems- 

the  Act  of  March  3,  1891,  26  Stat,  heimer  v.  New  Orleans,  186  U.  S. 

at  L.  826.  33,  4^  L.  Ed.  1042. 

2  Warner  v.  New  Orleans,  167  U.  4  McHenry  v.  Alford,   168  U.   S. 

S.  467,  475,  42  L.  Ed.  239;  McHenry  551^  42  l   Ed.  614;  Warner  v.  New 

V.  Alford,  168  U.  S.  651,  42  L.  Ed.  ^^^^^^^^  ^g;  ^    g.  467,  42  L.  Ed. 

t\V  !^T%7\ZT°^L-  ^^^  ^-u    .  240;  Hallowell  v.  United  States,  209 

435,  40  L.  Ed.  1030;  Chicago,  B.  &  y_  g_         ^^  ^  ^^  Felsenheld 

Q.  Ry.  Co.  v.  Wilhams,  205  U.  S.  .     ' 

444   51  L   Ed   875   214  U    S   492-  "'■  United  States,  186  U.  S.  126,  134, 

Hallowell' V.  Uriited  States,  2W  u!  ^  L.  Ed.  1085;  Graver  v.  Faurot, 

S.  101,  52  L.  Ed.  702;  United  States  162  U.  S.  435,  40  L.  Ed.  1030. 
V.   Union   Pac.   R.    Co.,   168   U.    S.  ^  Quinlan   v.    Green   County,   205 

505,  42  L.  Ed.  559,  U.  S.  410,  418,  51  L.  Ed.  860. 
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When  other  separate  and  distinct  propositions  of  law  not 
expressly  referred  to  in  the  certificate  are  essential  to  be 
passed  upon  in  considering  the  general  question  certified,  it 
will  not  be  answered.® 

The  question  certified  must  be  one  the  answer  to  which  is 
to  aid  the  court  in  determining  a  case  before  it.''  It  is  imma- 
terial whether  the  question  was  raised  by  counsel  or  not.  It 
is  sufficient  if  it  is  deemed  necessary  by  the  circuit  court  of 
appeals.  Where  the  question  certified  presents  an  abstract 
proposition  or  hypothetical  question,  and  no  facts  in  the 
certificate  show  that  it  has  arisen  or  can  arise  in  the  case, 
the  supreme  court  will  decline  to  answer  it.* 

§  869.     General  questions  involving  the  entire  case  can  not  be 
certified. 

The  supreme  court  has  no  jurisdiction  of  a  question  cer- 
tified by  a  circuit  court  of  appeals  which  embraces  the  whole 
case,  even  if  its  decision  turns  upon  matters  of  law  only.^ 

The  statute  does  not  contemplate  that  the  whole  case  sliall 
be  removed  into  the  supreme  court  on  a  certificate  of  ques- 
tions by  a  circuit  court  of  appeals.  The  case  remains  in  the 
circuit  court  of  appeals  pending  the  certificate.     The  distinct 

«  Cross  V.  Evans,  167  U.  S.  60,  42  S.  435,  40  L.  Ed.  1030;  Felsenheld  v. 

L.  Ed.  11;  United  States  v.  Union  United  States,  186  U.  S.  134,  46  L. 

P.  R.  Co.,  168  U.  S.  SOS,  42  L.  Ed.  Ed.  108S;  Hallowellv.  United  States, 

SS9.  209  U.  S.  101,  S2  L.  Ed.  702;  Chi- 

■<  Colninbus  Watch  Co.  v.  Robbins,  cage,  B.  &  Q.  R.  Co.  v.  Williams, 

148  U.  S.  266,  37  L.  Ed.  445;  Ala-  205  U.  S.  444,  51  L.  Ed.  87S,  214  U. 

bama    Great   Southern   Ry.    Co.    v.  S,  492;  Warner  v.  New  Orleans,  167 

Thompson,  200  U.  S.  206,  SO  L.  Ed.  U.   S.  474,  42  L.   Ed.  241 ;   United 

441.  States  v.  Union  Pac.  R.  Co.,  168  U. 

8  Havemeyer   v.   Iowa   County,   3  S.  512,  42  L.  Ed.  561 ;  McHenry  v. 

Wall.    294,    18   L.    Ed.    38;    United  Alford,    168  U.   S.   6S8,  42  L.  Ed. 

States  V.  Cook,  154  U.  S.  555,  18  L.  617;   Del  Monte   Min.  Co.  v.  Last 

Ed.  835;  Ogilvie  v.  Knox  Ins.  Co.,  Chance  Min.  Co.,  171  U.  S.  55,  43 

18  How.  577,  15  L.  Ed.  490;  Pelham  L.  Ed.  87;  Sioux  City  O'N.  &  W.  R. 

V.  Rose,  9  Wall.  103,  19  L.  Ed.  602.  Co.  v.  Manhattan  Trust  Co.,  172  U. 

1  Cross  V.  Evans,  167  U.  S.  60,  42  S.  642,  43  L.  Ed.  1180. 
L.  Ed.  11;  Graver  v.  Faurot,  162  U. 
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propositions  of  law  certified  is  the  only  part  of  the  case  re- 
moved to  the  supreme  court.  The  record  should  not  be  trans- 
mitted or  the  supreme  court  required  to  search  through  the 
entire  record  to  determine  the  questions  6f  law  certified.  If 
the  question  certified  is  so  general  as  to  involve  a  considera- 
tion of  the  entire  record  the  supreme  court  will  decline  to 
answer  it.^  The  supreme  court,  may  require  the  record  to  be 
sent  up  by  writ  of  certiorari,  and  decide  the  whole  case,  if  it 
sees  fit  to  do  so.^ 


§  870.    Certificate  must  contain  a  statement  of  facts. 

Rule  37  of  the  supreme  court  provides :  "Where,  under 
section  6  of  the  said  act,  a  circuit  court  of  appeals  shall  cer- 
tify to  this  court  a  question  or  proposition  of  law,  concerning 
which  it  desires  the  instruction  of  this  court  for  its  proper 
decision,  the  certificates  shall  contain  a  proper  statement  of 
the  facts  on  which  such  question  or  proposition  of  law 
arises." 

The  statement  of  facts  contemplated  by  this  rule  is  a  suc- 
cinct statement  or  finding  of  all  the  facts  necessary  to  show 
the  application  of  the  questions  of  law  certified  to  the  case 
pending  in  the  circuit  court  of  appeals.  It  should  be  a  state- 
ment of  ultimate  facts,  leaving  nothing  but  the  co'nqlusions  of 
law  to  be  drawn  from  them.^  A  transcript  of  the  record  is 
not  such  a  statement.^ 

Where  the  certificate  of  questions  by  a  circuit  court  of  ap- 
peals contains  no  such  statement,  or  the  entire  record  is  cer- 
tified, the  supreme  court  will  not  regard  the  certificate  as  in 

^  Cross  V.  Evans,  167  U.  S.  60,  42  '  See  Certiorari  and  Certificate  in 

L.    Ed.    77;    Felsenheld    v.    United  the  Same  Case,  Sec.  873,  post. 

States,  186  U.  S.  126,  134,  46  L.  Ed.  '  i  Jewell  v.  Knight,  123  U.  S.  426, 

1085;    Hallowell   v.   United    States,  31  L.  Ed.  190;  McHenry  v.  Alford, 

209  U.  S.  101,  52  L.  Ed.  702;  Ems-  168  U.  S.  651,  42  L.  Ed.  614. 

heimer  v.  New  Orleans,  186  U.  S.  ^  Cincinnati,  H.  &  D.  Ry.  Co.  v. 

33,  46  L.  Ed.  1042.  McKeen,  149  U.  S.  259,  37  L.  Ed. 

725. 
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compliance  with  this  rule.    It  will  decline  to  answer  the  ques- 
tions certified  and  dismiss  the  certificate.* 

§  871.    The  form  of  the  certificate. 

The  certificate  of  questions  from  a  circuit  court  of  appeals 
to  the  supreme  court  should  be  entitled  in  the  circuit  court 
of  appeals.^ 

It  should  show  that  the  instructions  of  the  supreme  court 
are  desired,  in  the  particular  case  upon  a  particular  question, 
the  answer  to  which  will  aid  the  court  in  determining  the 
case.^  This  may  be  shown  in  the  certificate  in  these  words: 
"There  arises  in  this  case  a  question  of  law  upon  which  this 
court  desires  the  instruction  of  the  supreme  court  for  its 
proper  decision.  It  is  therefore  ordered  that  the '  statement 
and  questions  here  following  be,  and  hereby  are,  certified  to 
the  supreme  court,  as  provided  by  section  6  of  the  act  of 
March -3',  1891." 

The  certificate  should  contain  a  statement  of  the  facts  on 
which  the  proposition  of  law  arises,  as  may  be  necessary  to 
the  determination  of  the  question  certified.*  It  should  not 
contain  the  whole  record.  The  statement  of  facts  sliould  be 
all  ultimate  facts,  leaving  nothing  but  conclusions  of  law  to 
be  drawn  from  it.* 

The  certificate  regularly  concludes  with  the  questions  con- 
cerning which  the  advice  of  the  supreme  court  is  sought. 
The  question  propounded  sliould  contain  a  single  proposition 
of  law.®     Several  different  questions  may  be  included  in  the 

'  Cincinnati,  H.  &  D.  Ry.  Co.  v.  ^  Supreme   Court,   Rule  37.    Cin- 

McKeen,  149  U.  S.  259,  37  L.  Ed.  cinnati,  H.&  D.  Ry.  Co.  v.  McKeen, 

725 ;    Emsheimer   v.    New   Orleans,  149  U.  S.  259,  46  L.  Ed.  725 ;  Ems- 

186  U.  S.  33,  46  I..  Ed.  1042.  heimer  v.  New  Orleans,  186  U.  S. 

1  For  forms  of  certificate  of  ques-  33,  46  L.  Ed.  1042. 

tions,  see  Loveland's  Forms  of  Fed.  *  Jewell  v.  Knight,  123  U.  S.  426, 

Prac.   No.  1435,  et  seq.  31  L.  Ed.  191;  McHenry  v.  Alford, 

2  Columbus  Watch  Co.  v.  Robbins,      168  U.  S.  651,  42  L.  Ed.  614. 

148  U.  S.  266,  37  L.  Ed.  445 ;  Ala-         =  Quinlan  v.  Green  County,  205  U. 
bama  Southern  Ry  Co.  v.  Thomp-      S.  410,  418,  51  L.  Ed.  860, 
son,  200  U.  S.  206,  50  L.  Ed.  441. 
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certificate.  If  more  than  one  question  is  certified  in  a  par- 
ticular case,  each  question  must  contain  a  single  proposition 
of  law,  and  if  any  question  contains  more  than  a  single 
proposition  of  law,  that  question  will  not  be  answered,  al- 
though the  other  questions  certified  in  the  same  case  may  be 
answered.® 

The  certificate  should  be  signed  by  the  judges  constituting 
the  circuit  court  of  appeals  sitting  in  the  particular  case.  The 
certificate  is  irregular  when  a  quorum  of  the  members  of  the 
circuit  court  of  appeals  does  not  sit  in  the  case.'' 

The  clerk  of  the  circuit  court  of  appeals  should  attach  to 
this  certificate  a  certificate  to  the  effect  that  the  certificate  of 
the  court  was  duly  filed  and  entered  of  record  in  the  clerk's 
oifice  by  order  of  the  court,  and,  as  directed  by  the  court,  the 
certificate  is  forwarded  to  the  supreme  court  for  its  action 
thereon.* 

§  872.    Proceedings  on  a  certificate  in  the  supreme  court. 

The  certificate,  including  the  statement  of  facts,  the  ques- 
tions of  law  and  the  certificate  of  the  clerk,  is  transmitted  to 
the  clerk  of  the  supreme  court. 

These  papers  constitute  the  record  in  a  case  in  the  supreme 
court.  The  certificate  is  docketed  and  the  record  printed  by 
the  clerk  of  that  court,  as  in  any  other  case. 

The  case  is  set  for  argument  upon  the  certificate,  like  a  case 
upon  an  appeal  or  writ  of  error.  Counsel  are  permitted  to 
file  briefs  and  make  oral  argument. 

After  the  jurisdiction  of  the  supreme  court  has  attached 
by  reason  of  the  filing  of  the  certificate  in  the  clerk's  oflfice, 
that  court  may  proceed  to  decide  the  question  certified,  al- 
though the  circuit  court  of  appeals  subsequently  vacates  the 
order  certifying  the  question.^ 

'  Quihlan  v.  Green  County,  205  U.  ^  For  form  of  certificate  of  clerk, 

S.  410,  418,  SI  L.  Ed.  860.  see  Loveland's  Forms  of  Fed.  Prac. 

'  ^  Cincinnati,  H.  &  D.  Ry.  Co.  v.  No.  1435. 

McKeen,  149  U.  S.  259,  37  L.  Ed.  ^  In  Good  Shot  v.  United  States, 

725;   United  States  v.  Emholt,   105  179  U.  S.  87,  45  L.  Ed.  101,  the  cer- 

U.  S.  414,  26  L.  Ed.  1077.  tificate  was  duly  transmitted  to  the 
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When  a  certificate  is  brought  into  the  supreme  court,  only 
the  questions  certified  are  brought  before  that  court.*  The 
cause  remains  in  the  circuit  court  of  appeals,  unless  a  writ  of 
certiorari  is  ordered  by  the  supreme  court  to  bring  up  the 
whole  case.  In  deciding  questions  certified,  the  supreme  court 
will  "decline  to  decide  any  other  question,  although  it  may  in- 
volve the  jurisdiction  of  the  trial  .court.^ 

The  supreme  court  will  not  answer  a  moot  question  which 
can  be  of  no  aid  to  the  circuit  court  of  appeals  in  determining 
the  case.*  It  will  not  decide  an  unnecessary  question.  Where 
the  answer  to  one  question  makes  the  answer  to  others  unnec- 
essary, it  will  decline  to  answer  such  questions.^ 

When  a  question  certified  is  such  as  the  court  is  not  author- 
ized to  answer  it  will  decline  to  answer  it.  As  where  the 
certificate  is  irregular,^  or  where  the  question  contains  more 


clerk  of  the  supreme  court,  but  was 
not  filed  until  October  IS,  19U0.  On 
October  17  Good  Shot  filed  a  peti- 
tion pra3'ing  that  a  certiorari  might 
be  issued  requiring  the  entire  record 
and  cause  be  sent  up  from  the  circuit 
court  of  appeals.  On  the  same  day 
there  was  filed  a  certified  transcript 
of  an  order  of  the  circuit  court  of 
appeals,  entered  October  IS,  purport- 
ing to  vacate  and  annul  the  order 
certifying  the  case,  and  to  recall  the 
certificate.  The  supreme  court, 
however,  answered  the  question  and 
denied  the  certiorari. 

2  United  States  v.  Thomas,  151 
U.  S.  S77,  38  L.  Ed.  276;  Ogle  v. 
Lee,  2  Cranch,  33,  2  L.  Ed.  198; 
Willinks  V.  Hollingsworth,  6  Wheat. 
240,  5  L.  Ed.  2S1 ;  Kennedy  v.  Bank 
of  Georgia,  8  How.  S86,  12  L.  Ed. 
1209. 

In  United  States  v.  Union  Pacific 
Ry.  Co.,  168  U.  S.  SOS,  513,  42  L. 
Ed.  SS9,  the  court  said:  "To  an- 
swer the  questions  certified  would 
require  us  to  consider  the  several 


matters  thus  pressed  on  our  at- 
tention; to  pass  upon  questions  of 
.  law  not  specifically  propounded ;  and 
to  dispose  of  the  whole  case.  It  fol- 
lows that  the  certificate  is  insuf- 
ficient under  the  statute." 

s  In  McHenry  v.  Alford,  168  U.  S. 
651,  6S9,  42  L.  Ed.  614,  the  supreme 
court  said :  "If  the  whole  case  were 
here  upon  writ  of  error  or  appeal 
we  should  have  to  look  into  any 
question  of  jurisdiction,  whether 
raised  or  not,  but  we  are  rot  ob- 
liged to  do  so  when  questions  only 
are  certified  to  us,  unless  presented 
in  proper  form." 

*  United  States  v.  Tynen,  11  Wall. 
88,  20  L.  Ed.  1S3;  United  States  v. 
Buzzo,  18  Wall.  125,  21  L.  Ed.  812; 
Columbus  Watch  Co.  v.  Robbins, 
14S  U.  S.  266,  37  L.  Ed.  445. 

5  United  States  v.  Britton,  108  U. 
S.  199,  27  L.  Ed.  698;  United  States 
v.  Reese,  92  U.  S.  214,  23  L.  Ed.  563. 

8  Cincinnati,  H.  &  D.  Ry.  Co.  v. 
McKeen,  149  U.  S.  259,  37  L.  Ed. 
725. 
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than  a  single  proposition  of  law,'^  or  where  the  certificate  con- 
tains no  statement  of  fact,  or  the  whole  record  is  brought 
up,*  or  where  the  particular  points  upon  which  the  advice  of 
the  supreme  court  is  sought  are  not  distinctly  stated.^ 

Where  the  supreme  court  is  divided  in  opinion  it  will  re- 
mand the  case  to  the  circuit  court  of  appeals  without  an- 
swer. ^^ 

§  873.    Certiorari  and  certificate  in  the  same  case. 

When  the  circuit  court  of  appeals  has  certified  a  question 
of  law  to  the  supreme  court,  that  court  may  do  one  of  two 
things. 

The  statute  provides  that,  first,  "the  supreme  court  may 
either  give  its  instructions  on  the  questions  and  propositions 
certified  to  it,  which  shall  be  binding  upon  the  circuit  court 
of  appeals,  in  such  case,"  or  second,  "it  may  require  that  the 
whole  record  and  cause  may  be  sent  up  to  it  for  its  considera- 
tion, and  thereupon  decide  the  whole  matter  in  controversy 
in  the  same  manner  as  if  it  had  been  brought  there  for  re- 
view by  writ  of  error  or  appeal."  ^ 

A  certificate  of  questions  of  law  by  a  circuit  court  of  ap- 
peals brings  into  the  supreme  court  only  the  questions  cer- 
tified. The  case  remains  in  the  circuit  court  of  appeals  unless 
a  writ  of  certiorari  is  issued  by  the  supreme  court  to  bring  up 
the  whole  case.    Under  this  provision  the  supreme  court  may, 

1  Quinlan  v.  Green  County,  205  U.  Orleans,  167  U.  S.  467,  478,  42  L. 

S.  410,  51  L.  Ed.  860.  Ed.  240. 

8  Cross  V.  Evans,  167  U.  S.  60,  J°^^^^^  ^-  WiH.ams,  20  L^  Ed 
,T  T  -i-j  '7'7  /-••  •  ^-  -u-  »  n  238;  Hannauer  v.  Woodruff,  10 
42  L.  Ed.  77;   Cincinnati,  H.  &  D. 

T,      /-          n/r  x^         i^r.  TT    c    ocQ  Wall.    482,    19    L.    Ed.    991;    New 

Ry.  Co.  V  McKeen,  149  U.  S.  259,  York   v.    Miller,   8   Pet.    120,   8   L. 

37  L.  Ed.  725.  gj   ggg.  sjniman  v.  Hudson  River 

9  Chicago,  B.  &  Q.  Ry.  Co.  v.  Wil-  -g^-^^^  q^  ^  j  gi^^k,  582, 17  L.  Ed.  81. 
liams,  205  U.  S.  444,  51  L.  Ed.  875;  i  Sec.  239  of  the  Judicial  Code, 
Felsenheld  v.  United  States,  186  U.  Act  of  March  3,  1911,  36  Stat,  at 
S.  126,  134,  46  L.  Ed.  1085;  Hallo-  L.  1087,  re-enacting  in  part  Sec.  6 
well  v. -United  States,  209  U.  S.  of  the  Act  of  March  3,  1891,  26 
101,  52  L.  Ed.  702;  Warner  v.  New  Stat,  at  L.  826. 
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on  its  own  motion,  order  a  writ  of  certiorari  to  issue  to  the 
circuit  court  of  appeals  to  bring  up  the  entire  record.  Either 
party  may  apply  to  the  supreme  court  for  a  writ  of  certiorari 
in  such  case.^ 

Supreme  court  rule  37,  after  providing  for  certifying  ques- 
tions, declares :  "If  application  is  thereupon  made  to  this  court 
that  the  whole  record  and  cause  may  be  sent  up  to  it  for  its 
consideration,  the  party  making,  such  application  shall,  as  a 
part  thereof,  furnish  this  court  with  a  certified  copy  of  the 
whole  of  such  record."  The  application  by  a  party,  and  the 
proceedings  in  connection  with  the  writ  of  certiorari  in  such 
cases,  is  the  same  as  in  a  case  in  which  the  decision  of  the 
ciixuit  court  of  appeals  is  made  final. ^ 

If  the  supreme  court  grants  the, writ  of  certiorari  the  cause 
is  removed  from  the  circuit  court  of  appeals,  and  is  no  longer 
pending  in  that  court.  The  supreme  court  reviews  and  deter- 
mines the  whole  case  with  the  same  power  and  authority  as 
if  it  had  been  carried  up  by  appeal  or  writ  of  error  to  the 
supreme  court.  Its  mandate  will  issue  to  the  circuit  or  dis- 
trict court  having  original  jurisdiction.*  If  the  writ  of  cer- 
tiorari is  denied,  and  the  decision  of  the  supreme  court  ren- 
dered upon  the  certificate,  the  mandate  will  issue  to  the  cir- 
cuit court  of  appeals  certifying  the  question. 

§  874.    Proceedings  in  the  circnit  court  of  appeals  on  mandate. 

When  the  supreme  court  has  decided  upon  an  answer  to 
the.  question  certified,  the  answer  is  certified  under  the  hand 
and  seal  of  the  clerk  of  the  supreme  court  to  the  circuit  court 
of  appeals.  The  statute  provides  that  the  instruction  of  the 
supreme  court  to  questions  certified  to  it  shall  be  binding 
upon  the  circuit  court  of  appeals.'- 

2  Good  Shot  V.  United  States,  179  i  Sec.  239  of  the  Judicial  Code, 
U.  S.  87,  45  L.  Ed.  101'.  Act  of  March  3,  1911,  36  Stat,  at  L. 

3  See  application  for  writ  of  cer-  1087,  re-enacting  in  part  Sec.  6  of 
tiorari  to  remove  a  case  to  the  the  Act  of  March  3,  1891,  26  Stat, 
supreme  court,   Sec.   860,   ante.  at  L.  826. 

*  Sec.  10  of  the  Act  of  March  3, 
1S91,  26  Stat,  at  L.  826. 
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In  case  the  circuit  court  of  appeals  has  decided  all  the  other 
questions  at  issue  in  the  case  pending  before  it,  a  judgment 
or  decree  may  usually  be  entered  upon  the  certificate  from  the 
supreme  court  without  further  argtiment. 

In  case  the  circuit  court  of  appeals  desires  further  argu- 
ment, it  may  direct  the  whole  case  reargued  in  view  of  the 
certificate  of  the  supreme  court. 

In  all  cases  the  final  judgment  or  decree  is  entered  in  the 
circuit  court  of  appeals  from  which  the  question  was  certified. 
The  mandate  then  issues  from  the  circuit  court  of  appeals 
as  in  other  cases. 

§  875.    Costs  on  certificate. 

The  plaintiff  in  error  or  the  appellant  in  the  circuit  court 
of  appeals  is  required  to  advance  costs  in  the  supreme  court 
upon  certificate  of  questions  of  law. 

The  supreme  court  rarely  makes  any  direction  with  refer- 
ence to  costs  in  case  of  a  certificate.  If  no  direction  is  made 
the  circuit  court  of  appeals  may  tax  costs  incurred  on  the 
certificate  in  the  supreme  court,  upon  a  showing  being  made 
as  to  the  amount  of  costs  in  that  court. 

§876.    Review  of  a  final  decision  after  question  certified. 

If  a  question  of  law  is  certified  to  the  supreme  court,  and 
there  decided,  its  decision  is  binding* on  the  circuit  court  of 
appeals.  ^ 

The  determination  of  the  question  certified  does  not  affect 
the  right  to  bring  up  the  whole  case  by  writ  of  error,  or  ap- 
peal, or  certiorari,  after  a  final  judgment  or  decree  in  the  cir- 
cuit court'  of  appeals.^ 

^Sec.   239  of  the  Judicial   Code,  swered    (205   U.  S.  410,  51  L.  Ed. 

Act  of  March  3,  1911,  36  Stat,  at  L.  860).     After  a  final  decision  in  the 

1087,  re-enacting  in  part  Sec."  6  of  the  circuit   court   of  appeals   a  writ   of 

Act  of'  March  3,   1891,  26  Stat,  at  certiorari  was  granted  to  bring  up 

L.  826.  the   whole    case    (209   U.    S.    550), 

^  Ogle  V.  Lee,  2  Cranch,  33,  2  L.  and     the    decision    of    the     circuit 

Ed.  198.  court  of  appeals^  was  affirmed   (211 

In    Quinlan     v.     Green     County,  U.  S.  582,  S3  L.  Ed.  335). 
questions    were    certified    and    an-  • 


1532 


LAW    AND   PROCEEDINGS    IN    BANKRUPTCY. 


§  877.    Appeals  and  writs  of  error  direct  from  the  district 
court. 

An  appeal  or  writ  of  error  may  be  taken  from  a  district 
court  direct  to  the  supreme  court  in  certain  enumerated 
cases.'' 

This  jurisdiction  has  been  invoked  in  bankruptcy  cases 
where  the  Constitution  or  a  treaty  of  the  United  States  was 
involved  in  the  trial  court;  ^  and  in  cases  involving  the  juris- 
diction of  the  trial  court* 

Section  228  of  the  code  provides  for  an  appeal  or  writ 
of  error  from  a  district  court  direct  to  the  supreme  court 
"in  any  case  in  whicli  the  jurisdiction  of  the  court  is  in 
issue;  in  which  case  the  question  of  jurisdiction  alone  shall 
be  certified  to  the  supreme  court  from  a  court  below  for 
decision." 

The  word  "jurisdiction"  as  used  in  this  clause  relates  only 
to  cases  where  the  question  is  as  to  the  jurisdiction  of  courts 
of  the  United  States  as  such.*    It  must  be  a  question  of  fed- 


1  Sec.  238  of  the  Judicial  Code, 
Act  of  March  3,  1911,  36  Stat,  at 
L.  1087,  re-enacting  Sec.  5  of  the 
Act  of  March  3,  1891,  26  Stat,  at 
L.  826,  provides  as  follows :  "Ap- 
peals and  writs  of  error  may  be 
taken  from  the  district  courts,  in- 
cluding the  United  States  district 
court  for  Hawaii,  direct  to  the 
supreme  court  in  the  following 
cases :  In  any  case  in  which  the 
jurisdiction  of  the  court  is  in  issue, 
in  which  case  the  question  of  juris- 
diction alone  shall  be  certified  to 
the  supreme  court  from  the  court 
below  for  decision;  from  the  final 
sentences  and  decrees  in  prize 
causes ;  in  any  case  that  involves 
the  construction  or  application  of 
the  constitution  of  the  United 
States ;  in  any  case  in  which  the 
constitutionality  of  any  law  of  the 
United    States,    or    the   validity    or 


construction  of  any  treaty  made 
under  its  authority  is  drawn  in 
question;  and  in  any  case  in  which 
the  constitution  or  law  of  a  State 
is  claimed  to  be  in  contravention 
of  the  constitution  of  the  United 
States." 

2  Hanover  Nat.  Bank  v.  Moyses, 
186  U.  S.  181,  46  L.  Ed.  1113,  8 
Am.  B.  R.  1. 

3  Babbitt  v.  Dutcher,  216  U.  S. 
102,  54  L.  Ed.  402,  23  Am.  B.  R. 
519;  Harris  v.  First  Nat.  Bank, 
216  IT.  S.  382,  54  L.  Ed.  528,  23 
Am.  B.  R.  632;  Hudson  Oil  & 
Supply  Co.  V.  Booraem,  216  U.  S. 
604,  54"  L.  Ed.  636;  Grant  Shoe 
Co.  V.  Laird,  212  U.  S.  445,  53 
L.  Ed.  591,  21  Am.  B.  R.  484. 

*  Denver  First  Nat.  Bank  v. 
Klug,  186  U.  S.  202,  46  L.  Ed. 
1127,  8  Am.  B.  R.  12;  Schweer  v. 
Brown,    195   U.    S.   171,   49  L.   Ed. 
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eral  jurisdiction  of  the  court  of  bankruptcy  and  not  a  question 
of  whether  that  court  has  jurisdiction  in  bankruptcy  to  make 
the  order  complained  of.^  Such  orders  are  reviewable  in  a 
circuit  court  of  appeals  on  petition  to  review.® 

A  question  of  federal  jurisdiction  is  presented  where  the 
power  of  the  court  of  bankruptcy  is  challenged  to  make  an 
adjudication  on  the  ground  that  the  claim  of  the  petitioning 
creditor  is  for  unliquidated  damages  and  therefore  not  prov- 
able in  bankruptcy;''  of  to  exercise  ancillary  "jurisdiction  in 
aid  of  the  court  of  original  jurisdiction — sitting  in  another 
district ;  ^  or  to  entertain  a  suit  by  the  trustee  to  recover 
property  for  the  estate ;  ®  or  sitting  in  admiralty  had  the 
power  to  allow  expenses  and  claims  of  a  receiver  in  bank- 
ruptcy to  be  first  paid  from  the  proceeds  of  the  vessel  which 
was  in  the  custody  of  the  receiver  prior  to  the  filing  of  the 
libel^o 

No  question  of  federal  jurisdiction  is  presented  where  a 
court  of  bankruptcy,  in  the  exercise  of  its  bankruptcy  juris- 
diction, determines  the  question  of  its  jurisdiction  over  prop- 
erty in  the  possession  of  the  trustee  claimed  to  be  exempt,^^ 
or  whether  it  can  proceed  in  a  summary  way  in  the  particular 

144,  12  Am.  B.   R.  673 ;   Lucius  v.  "  Babbitt   v.   Dutcher,   216   U.    S. 

Cawthon-Coleraan    Co.,    196   U.    S.  102,   54  L.   Ed.  405,  23  Am.  B.  R. 

149,  49  L.   Ed.  42S,   13  Am.   B.   R.  519. 

696.  °  Bardes  v.  Hawarden  Bank,  178 

.  ^Denver  Nat.  Bank  v.  Klug,  185  U.   S,  .524,  44  L.  Ed.   1175,  4  Am. 

U.  S.  202,  46  L.  Ed.  1127;  Lucius  B.    R.    163;.  Mitchell    v.    McClure, 

V.    Cawthon-Coleman    Co.,    196    U.  178   U.    S.   539,   44  L.  Ed.   1182,  4 

S.  149,  49  L.  Ed.  425,  13  Am.  B.  R.  Am.  B.  R.  177;  Harris  v.  First  Nat. 

696.  Bank,    216    U.    S.    382,    54   L.    Ed. 

'Holden  V.    Stratton,   191   U.    S.  528,  23  Am.  B.  R.  632. 

115,  48  L.  Ed.   116,   10  Am'.  B.  R.  "Hudson   Oil   &   Supply   Co.   v. 

786;  Schweer  v.  Brown,  195  U.  S.  Booraem,  216  U.  S.  604,  54  L.  Ed. 

171,  49  L.  Ed.  144.  536. 

'  Grant   Shoe   Co.   v.    Laird,   212  '  "  Lucius     v.     Cawthon-Coleman 

U.  S.  445,  53  L.  Ed.  591,  21  Am.  Co.,  196  U.  S.  149,  49  L.  Ed.  425, 

B.  R.  484.                        '  13  Am.  B.  R.  696. 
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instance/^  or  whether  a  person  proceeded  against  in  involun- 
tary bankruptcy,  is  subject  to  be  adjudged  a  bankrupt  under 
the  statute.  ^^ 

§  878.    Proceedings  to  review  a  jurisdictional  question. 

To  review  a  jurisdictional  question,  the  case  is  removed  to 
the  supreme  court  direct  from  the  district  court  on  appeal 
or  writ  of  error  after  final  decree  or  judgment  as  in  other 
cases. 

A  party  against  whom  the  question  of  jurisdiction  is  de- 
cided may  seek  to  review  it,  but  the  party  in  whose  favor 
it  is  determined  can  not  prosecute  an  appeal  or  writ  of  error 
on  the  ground  that  it  is  a  "case  in  which  the  jurisdiction  of 
the  court  is  in  issue."  ^ 

A  question  of  jurisdiction  can  not  be  reviewed  by  direct 
appeal  or  writ  of  error  before  a  final  decree  or  judgment  in 
the  case,^  and  it  must  be  certified  at  the  term  at  which  the 
final  decree  or  judgment  is  entered.^  A  review  may  be  had 
after  final  judgment  or  decree,  although  an  interlocutory  re- 
view has  been  had  in  the  circuit  court  of  appeals  on  petition 


i^Schweer  v.   Brown,   195  U.   S.  159  U.  S.  687,  40  L.  Ed.  306;  In  re 

171,  49  L.   Ed.  144,   12  Am.   B.  R.  Lehigh   Min.   &   Mfg.    Co.,   156  U. 

673.  S.  322,    39  L.  Ed.  438. 

See   also   Bien   v.   Robinson,   208  *  In  Grant  Shoe  Co.  v.  Laird,  212 

U.  S.  423,  52  L.  Ed.  556.  U.  S.  445,  53  L.  Ed.  591,  21  Am. 

13  First  Nat.  Bank  v.  Klug,  186  B.  R.  484,  the  supreme  court  said: 
U.   S.  202,  46  L.   Ed.   1127,  8  Am.  "Perhaps  it  should  be  mentioned 

B.  R.  12.  that   a   motion    to    dismiss,    earlier 

1  Anglo-American    Prov.    Co.    v.  than   the   one   we   have   mentioned, 

Davis  Prov.  Co.,  191  U.  S.  376,  48  was   made    and   ov'erruled,    11   Am. 

L.  Ed.  225.  B,   R,   4«,    125   Fed.   576,   and  that 

2McLish  v.  Rofif,  141  U.  S.  681,  thereafter,  on  a  petition  for  re- 
35  L.  Ed.  893;  Bowker  v.  United  view,  the  decision  was  affirmed  by 
States,  186"  U.  S.  125,  46  L.  Ed.  the  circuit  court  of  appeals.  12 
1090;  Chicago,  etc.  R.  Co.  v.  Rob-  Am.  B.  R.  349,  130  Fed.  881.  Al- 
erts, 141  U.  S.  690,  35  L.  Ed.  905;  though  in  the  r,eport  the  case  is 
Bardes  v.  Hawarden  First  Nat'l  headed  'In  Error  to  the  District 
Bank,  175  U.  S.  526,  44  L.  Ed.  261.  Court,'    it    appears    by    stipulation 

*  Colvin  v.  Jacksonville,  158  U.  S.  that  the  proceeding  was  a  revisory 

456,  39  L.  Ed.  1053 ;  The  Bayonne,  one  under  section  24&  of  the  Bank- 
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An  appeal  or  writ  of  error  may  be  prosecuted  any  time 
within  two  years  from  the  date  of  the  entry  of  the  judgment 
or  decree  to  be  reviewed.^ 

An  authenticated  transcript  of  the  record  of  the  trial  court 
must  be  filed  in  the  supreme  court.  The  record  should  in- 
clude a  certificate  of  the  question  of  jurisdiction  involved  and 
all  papers  and  proceedings  necessary  to  the  hearing  of  that 
question  in  the  supreme  court.  As  no  other  question  can  be 
considered  by  that  court  in  cases  of  this  kind,^  the  record 
should  be  made  accordingly  and  all  unnecessary  papers 
omitted.'^ 

The  right  of  the  supreme  court  to  review  on  a  direct  pro- 
ceeding concerning  the  jurisdiction  of  the  court  below  de- 
pends upon  the  record  and  not  upon  the  mere  statement  of 
facts  made  in  the  certificate  prepared  by  the  trial  court.*  The 
district  courts  are  without  power  to  make  a  certificate  con- 
taining a  statement  of  facts  as  a  basis  for  legal  propositions 
in  relation  to  which  the  advice  of  the  supreme  court  is  sought 
as  a  circuit  .court  of  appeals  may  do.®  The  record,  inde- 
pendently of  the  certificate,  must  show  that  the  question  of 
jurisdiction  was  in  issue  and  decided  by  the  court  below.  "It 
is  the  better  practice  in  every  case  of  direct  review  on  a  ques- 

ruptcy  Act,   the  order  having  been  47   L.   Ed.  245 ;    Schunk  v.   Moline, 

interlocutory.     It  is   suggested  that  etc.   Co.,   147  U.   S.   500,  37  L.   Ed. 

the  plaintiff   in   error   is   concluded  255 ;   Hennessy  v.  Richardson  Drug 

by  the  action  of  the  circuit   court  Co.,  189  U.  S.  25,  33,  47  L.  Ed.  697. 

of  appeals.  But  notwithstanding  the  ''  See  observation  of  the  supreme 

objections   to    a   double    resort,    we  court    in    Union    Pac.    R.    Co.    v. 

do  not  perceive  how  such  an  inter-  Stewart,  95   U.   S.   279,  284,   24  L. 

locutory     decision,     even     of     the  Ed.  431. 

higher   court,    can    prevent   a    case,  *  Nichols  Lumber  Co.  v.  Franson, 

otherwise    proper    to    be    brought  203  U.  S.  278,  51  L.  Ed.  181. 

here,    from    being    taken    up    after  » United   States  v.  Rider,   163   U. 

a  final  judgment  is  reached."  S.    132,    41    L.    Ed.    101;    Mexican 

5R.    S.    Sec.    1008.     Grant    Shoe  Central  R.   Co.  v.  Eckman,  187  U. 

Co.  v.  Laird,  212  U.  S.  445,  53  L.  S,  429,  432,  47  L.  Ed.  245;  Bardes 

Ed.  591,  21  Am.  B.  R.  484.  v.  Hawarden  First  Nat'l  Bank,  175 

"Greeley  v.  Lowe,  155  U.  S.  58,  U.    S.'    526,    528,    44   L.    Ed.   261; 

39  L.  Ed.  G)\  Mexican  Central  R.  Arkansas  v.  Schlierholtz,  179  U.  S. 

Co.  V.  Eckman,  187  U.  S.  429,  432,  598,  601,  45  L.  Ed.  335.      . 
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tion  of  jurisdiction  to  make  apparent  on  the  record  by  a  bill 
of  exceptions,  or  other  appropriate  mode,  the  fact  that  the 
question  of  jurisdiction  was  raised  and  passed  upon  and  the 
elements  upon  which  the  decision  of  the  question  was  based.  ^° 
An  assignment  of  erroi's  can  not  be  used  for  this  purpose." 
The  opinion  of  the  trial  court  may  be  looked  to  for  the 
purpose  of  ascertaining  the  grounds  of  decision,^^  but  not 
being  a  part  of  the  record  it  can  not  be  used  to  supply  a 
deficiency  in  the  record. 

Cases  taken  to  the  supreme  court  when  the  only  question 
at  issue  is  the  question  of  jurisdiction  are  entitled  to  be  ad- 
vanced on  motion  and  heard  under  the  rules  prescribed  by 
rule  6  in  regard  to  motions  to  dismiss  writs  of  error  or 
appeals.-'^ 

§879.    The  certificate.. 

The  requirement  in  cases  of  direct  review  of  jurisdictional 
questions  that  the  "question  of  jurisdiction  alone  shall  be 
certified  to  the  supreme  court  from  the  court  below  for  de- 
cision" is  jurisdictional.  If  such  certification  is  wanting  the 
supreme  court  can  not  take  jurisdiction.-^ 

In  order  to  maintain  the  appellate  jurisdiction  of  the  su- 
preme court  in  this  class  of  cases,  the  record  must  distinctly 
and  unequivocally  show  that  the  court  below  sends  up  for 
consideration  a  single  and  definite  question  of  jurisdiction. 

10  Nichols  Lumber  Co.  v.  Fran-  sonville,  157  U.  S.  369,  39  L.  Ed. 
son,  203  U.  S.  278,  283,  51  L.  Ed.  736;  Van  Wagenen  v.  Sewell,  160 
181.  U.  S.  372,  4G  L.  Ed.  460;  Davis  & 

11  Ansbro  v.  United  States,  159  Rankin  Bldg.  Co.  ■  v.  Barber,  157 
U.  S.  695,  40  L.  Ed.  310.  y.  S.  674,  39  L.  Ed.  853;  Davis  v. 

12  Courtney  v.  Pradt,  196  U.  S.  Geissler,  162  U.  S.  290,  40  L.  Ed. 
89,  49  L.  Ed.  398;  Loeb  v.  Trus-  ^^^  ^^^^^^  g^^^^^  ^  Union  Pac 
tees,  179  U.  S.  472,  45  L.  Ed,  280.  ^    ^^_   jgg  ^    g    512^  43  l.  Ed. 

13  See  Supreme  Court  Rule  32,  Consolidated  Water  Co.  v. 
146    U.    S.    707      Aspen    Mm.    &  ^               ^^^  ^_  g_           43  ^  ^.^ 


Smelt.    Ca   v.    Billings,   ISO  U.    S. 
31,  34,  37  L.  Ed.  986. 
iMaynard   v.    Hecht,    151    U.   S.      S.  333,  38  L.  Ed.  183;  Courtney  v. 


1186;   Moran  v.  Hagerman,  ISI  U. 
S.  333,  38  L.  Ed.  183;  Courtne; 
324,  38' L.  Ed.  179;  Colvin  v.  Jack-      Pradt,  196  U.  S.  89,  49  L.  Ed. 
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This  may  appear  in  either  of  two  ways :  by  the  terms  of  the 
decree  appealed  from  and  of  the  order  allowing  the  appeal, 
or  by  a  separate  certificate  of  the  court  below.^ 

The  general  rule  is  that  a  formal  certificate  of  the  question 
of  jurisdiction  is  necessary.^  If  both  a  question  of  jurisdic- 
tion and  other  questions  were  before  the  couit  below,  and  a 
writ  of  error  is  allowed  in  the  usual  and  general  form  to 
review  its  judgment,  without  certifying  or  specifying  the 
question  of  jurisdiction,  the  supreme  court  can  not  take  juris- 
diction under  the  first  clause  of  section  5  of  the  act  of  1891, 
and- carried  into  the  judicial  code  as  section  238.* 

The  certificate  should  be  made  by  the  court  below.  The 
.certificate  should  show  the  precise  question  of  jurisdiction  in 
issue  and  how  it  was  raised  and  decided.  It  is  not  necessary 
or  proper  to  make  a  statement  of  facts-as  in  a  case  in  which  a 
circuit  court  of  appeals  seeks,  the  advice  of  the  supreme  court 
on  a  question  of  law.®  The  certificate  should  be  signed  by 
the  judge  over  his  official  title  and  included  in  the  transcript 
of  record. 

The  question  of  jurisdiction  must  be  certified  at  the  term 
at  which  the  final  judgment  or  decree  is  entered.'^    It  can  not 

2  Huntington  v.  Laidley,  176  U.  40  L.  Ed.  306 ;  Arkansas  v.  Schlier- 
S.  676,  44  L.  EcJ.  630;  approved  holtz,  179  U.  S.  598,  45  L.  Ed.  335; 
Arkansas  v.  Schlierholtz,  179  U.  S.  Chappell  v.  United  States,  160  U. 
598,  45  L.  Ed..  335.  S.  499,  508,  40  L.  Ed.  510;  Filhiol 

3  Courtney  v.  Pradt,  196  U.  S.  v.  Torney,  194  U.  S.  356,  48  L.  Ed. 
89,  91,  49  L.  Ed.  398;  Maynard  v.  1014. 

Hecht,  151  U.  S.  324,  38  L.  Ed.  179.  ^  United  States  v.  Rider,  163  U. 

For     forms     of    certificate      see  S.   132,  41   L.   Ed.   101 ;   Bardes  v. 

Loveland's    Forms    of   Fed.    Prac,  Hawarden  First  Nat'l  Bank,  175  U. 

Nos.   1334  to  1336.  S.  526,  528,  44  L.  Ed.  261 ;  Mexican 

*  Maynard   v.    Hecht,    151    U.    S.  Central  R.  Co.  v.  Eckman,  187  U. 

324,  38  L.  Ed.  179;  Moran  y.  Ha-  S.  429,  432,  47  L,  Ed.  245;  Arkan- 

german,   151  U.   S.  333,   38  L.   Ed.  sas  v.  Schlierlioltz,   179  U.  S.  598, 

183;  Colvin  v.  Jacksonville,  157  U.  601,  45  L.  Ed.  335. 

S.   368,    39   L.    Ed.    736;    Davis    &  ■!  In  re  Lehigh  Min.  &  Mfg.  Co., 

Rankin   Co.  v.   Barber,    157  U.   S.  156  U.  S.  322,  39  L.  Ed.  438;  Col- 

674,   39  L.    Ed.  853;    VanWagener  vin  v.  Jacksonville,  158  U.  S.  455, 

V.  Sewell,  160  U.  S.  369,  40  L.  Ed.  39  L.  Ed.  1053; 'The  Bayomie,  159 

461 ;,  The  Bayonne,   159  U.   S.  687,  U.  S.  687,  40  L.  Ed.  306. 
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be  filed  nunc  pro  tunc  after  the  expiration  of  the  term.^  But 
if  steps  are  taken  within  the  term,  which  have  the  effect  of 
continuing  the  case  for  this  purpose,  the  jurisdiction  of  the 
court  over  the  case  may  be  preserved  so  that  a  certificate 
may  be  filed  after  the  expiration  of  the  term.®  Speaking  of 
the  power  of  a  trial  judge  to  amend  a  certificate  after  the 
expiration  of  the  term,  the  supreme  court  uses  this  language: 
"It  appears  to  us  extremely  questionable,  at  least,  whether 
such  a  certificate,  which  is  an  act  of  record,  stands  on  any 
different  ground  from  judgments  and  the  like  when  the  term 
has  passed."  ^° 

If  the  record  clearly  shows  that  the  sole  question  decided 
by  the  trial  court  was  a  single,  definite  question  of  jurisdic-" 
tion  and  it  appears  from  the  petition  for  appeal  or  writ  of 
error  and  the  order  granting  it  that  it  was  taken  to  the 
supreme  court  ^^  to  review  that  question  alone,  no  additional 
certificate  is  necessary.  In  the  case  of  Shields  v.  Coleman  ^^ 
the  supreme  court  said:  "It  is  not  necessary  that  the  word 
'certify'  be  formally  used.  It  is  sufficient  if  there  is  a  plain 
declaration  that  the  single  matter  which  is  by  the  record 
sent  up  to  this  court  for  decision  is  a  question  of  jurisdiction, 
and  the  precise  question  clearly,  fully  and  separately  stated. 
No  mere  suggestion  that  the  jurisdiction  of  the  court  was  in 
issue  will  answer.  This  court  will  not  of  itself  search,  nor 
follow   counsel   in  their   search  of  the   record,   to   ascertain 

8  The  Bayonne,  1S9  U.  S.  687,  40         "  Excelsior   W.    P.    Co.    v.    Pac 

L.  Ed.  306.  Bridge   Co.,   185   U.    S.   282,  46  L. 

"As   to   the  power   of   the   court  Ed.   910;    Shields   v.    Coleman,    157 

over  its  judgment  after  the  expira-  U.    S.    168,    39   L.    Ed.   660;   In  re 

tion   of  the   term,   see   Hickman   v.  Lehigh   Min.    &   Mfg.    Co.,    156   U. 

Ft.  Scott,  141  U.  S.  415,  35  L.  Ed.  S.  322,  39  L.  Ed.  438;  Huntington 

775 ;    Bronson  v.    Schulten,   104  U..  v.  Laidley,  176  U.  S.  668,  44  L.  Ed. 

S.  410,  415,  26  L.  Ed.  797;  Michi-  630;  Interior  Const.  Co.  v.  Gibney, 

gan    Ins.   Bank  v.   Eldred,    143   U.  160  U.  S.  217,  40  I..  Ed.  401 ;  Smith 

S.  293,  299,  36  L.  Ed..   162;   Morse  v.  McKay,  161  U.  S.  355,  40  L.  Ed. 

V.  Anderson,  150  U.  S.   156,  37  L.  731;   Davis  v.   C,   C,  C.  &  St.  L. 

Ed.  1037.  ,  R.  Co.,  217  U.  S.  157,  54  L.  Ed.  708. 

19  Patch  V.  Wabash  R.   Co.,  207         1^157  U.  S.  168,  176,  177,  39  L.\ 

U.   S.  277,  52  L.  Ed.  204.  Ed.   660. 
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whether  the  judgment  of  the  trial  court  did  or  did  not  turn 
on  some  question  of  jurisdiction.  But  the  record  must  af- 
firmatively show  that  the  trial  court  sends  up  for  considera- 
tion a.  single  definite  question  of  jurisdiction." 

Applying  that  rule  the  supreme  court  has  held  that  the 
question  of  jurisdiction  was  sufficiently  certified,  where  the 
writ  of  error  is  allowed  upon  the  petition  of  the  original 
plaintiff,  asking  for  a  review  of  a  judgment  dismissing  the , 
action  for  want  of  jurisdiction  and  the  only  question  tried 
and  decided  in  the  court  below  was  a  question  of  jurisdic- 
tion; ^*  or  where  the  judgment  of  dismissal  and  the  prior  pro- 
ceedings make  apparent  on  the  record  the  fact  that  the  only 
matter  tried  and  decided  in  the  circuit  court  were  demurrers 
to  pleas  to  the  jurisdiction  and  that  the  petition  upon  which 
the  writ  of  error  was  allowed  asked  only  for  the  review  of 
the  judgment  which  decided  that  the  court  had  no  jurisdic- 
tion of  the  action ;  ^*  or  where  tlie  question  involved  was 
only  a  question  of  jurisdiction  and  the  judgment  recited  that 
it  had  no  jurisdiction  of  the  case  and  therefore  dismissed  the 
suit  for  want  of  jurisdiction,  and  the  judge  certifying  in  the 
bill  of  exceptions  that  it  was  "held  that  the  court  did  not 
have  jurisdiction  of  the  suit  and  ordered  the  same  to  be 
dismissed"  and  in  the  order  allowing  the  writ  of  error  cer- 
tified in  effect  that  it  was  allowed  "upon  the  question  of 
jurisdiction;"^^  or  where  the  decree  recited  "that  said  suit 
does  not  really  and  substantially  involve  a  dispute  or  con- 
troversy properly  within  the  jurisdiction  of  this  court,  and 
that  this  court  should  not  further  exercise  jurisdiction,  it  is 
therefore  ordered  and  decreed  that  said  suit  be  and  the  same 

is7»  re  Lehigh  Miii.  &  Mfg.  Co.,  States    v.    Larkin,   208   U.    S.    333, 

1S6  U.  S.  322,  39-L..Ed.  438;   In-  52  L.  Ed.  517. 

terior  Const.  Co.  v.  Gibney,  160  U.  i*  Petri  v.  Creehnan  Lumber  Co., 

S.   217,   40   L.    Ed.   401;    Excelsior  199  U.  S.  487,  492,  50  L.  Ed.  281; 

W.    P.   Co.   V.    Pacific   Bridge   Co.,  Interior   Const.  Co.  v.   Gibne\-,  160 

185  U.  S.  282,  46  L.  Ed.  910;  Petri  U.  S.  217,  40  L.  Ed.  401. 

V.    Creelman   Lumber    Co.,    1.99   U.  J=//s  re  Lehigh  Min.  &  Mfg.  Co., 

S.  487,  492,  50  L.  Ed.  281 ;  United  156  U.   S.  322,  327,  39  L.   Ed.  438. 
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is  hereby  dismissed  for  want  of  jurisdiction"  and  the  order 
allowing  the  appeal  stated  that  the  appeal  was  allowed  "from 
the  final  order  and  decree  dismissing  said  suit  for  want  of 
jurisdiction;""  or  where  an  appeal  from  a  decree  of  the 
circuit  court  appointing  a  receiver  was  allo-\yed  by  that 
court  "solely  upon  the  quegtion  of  jurisdiction"  which  was 
the  power  of  the  circuit  court  to  appoint  a  receiver  and 
take  railroad  property  out  of  the  possession  of  the  receiver 
'appointed  by  the  state  court,  and  on  petition  praying  an 
appeal  from  the  decree  as  "taking  and  exercising  jurisdic- 
tion." 1^ 

It  has  also  held,  where  the  jurisdiction  was  sustained  and 
judgment  on  the  merits  rendered,  that  the  question  of  juris- 
diction was  sufficiently  certified  where  the  record  disclosed 
that  the  defendants  below  appealed  upon  the  express  ground 
that  the  court  erred  in  taking  jurisdiction  of  the  bill  and  in 
not  dismissing  the  bill  for  want  of  jurisdiction,  and  prayed 
that  their  appeal  should  be  allowed  and  the  question  of  juris- 
diction be  certified  to  the  supreme  court,  and  that  said 
appeal  was  allowed,  and  the  certificate  further  stated  that 
there  is  sent  a  true  copy  of  so  much  of  the  record  as  is  neces- 
sary for  the  determination  of  the  question  of  jurisdiction,  and 
as  a  part  of  the  record  so  certified  is  the  opinion  of  the  court 
below,  in  accordance  with  which  defendants'  motion  to  dis- 
miss the  cause  for  want  of  jurisdiction  was  denied.^* 

But  the  allowance  of  an  appeal  involving  the  merits  as  well 
as  the  jurisdiction  can  not  be  treated  as  sufficiently  certified, 
where  the  petition  for  appeal  was  "upon  the  ground  that  this 
court  was  without  jurisdiction  to  make  the  said  decree,"  but 
specified  no  question  of  jurisdiction  and  asked  "that  a  tran- 
script of  the  record  and  proceedings  and  papers  upon  which" 
said  final  decree  was  made  should  be  sent  up"  as  if  the  appeal 

I''  Excelsior  W.  P.  Co.  v.  Pacific      ■   ^^  Shields  v.   Coleman,  157  U.  S. 
Bridge  Co.,  185  U.  S.  282,  285,  46      176,  39  L.  Ed.  662. 
L.  Ed.  910.  "Smith    v.    McKay,    161    U.    S. 

355,  357,  40  L.  Ed.  731. 
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were  on  the  whole  case,  and  the  entry  of  the  district  judge 
thereon  was  "appeal  allowed."  ^^  It  was  held  that  the  ques- 
tion of  jurisdiction  was  not  sufficiently  certified  where  after 
the  evidence  was  closed  the  court  declined  to  submit  it  to  a 
jury  and  entered  an  order  that  "it  appearing  to  the  court 
that  this  court  has  no  jurisdiction  of  the  subject-matter  of 
this  action,  it  is  ordered  that  this  case  be  and  the  same  is 
hereby  dismissed  at  the  costs  of  the  plaintiff."  ^'^■ 

§  880.    The  trial  and  decision  of  jurisdictional  questions. 

Clause  1  of  section  238  of  the  judicial  code,  conferring 
jurisdiction  by  direct  review  in  a  case  in  which  the  jurisdic- 
tion of  the  court  is  in  issue,  provides  that  "the  question  of 
jurisdiction  alone  shall  be  certified  to  the  supreme  court  from 
the  court  below  for  decision." 

This  provision  limits  the  jurisdiction  of  the  supreme  court 
in .  cases  removed  to  it  under  this  clause  to  the  question  of 
jurisdiction  of  the  trial  court.  But  the  supreme  court  may 
reverse  a  case  upon  a  question  of  fact  as  well  as  law.^  No 
other  questions,  which  may  be  involved  in  the  case,  can  be 
reviewed  on  such  appeal  or  writ  of  error.^  If  other  ques- 
tions are  involved  any  contention  on  the  merits  is  waived 
by  the  party  taking  the  case  direct  to  the  supreme  court  on 
the  question  of  jurisdiction.^  Such  questions  can  only  be  de- 
termined by  the  circuit  court  of  appeals,  unless  the  case  on 
its  merits  is  comprehended  within  one  of  the  other  clauses 
incorporated   in  section  238   of  the  judicial   code.'     In  that 

iThe    Bayonne,    159   U.   S.   687,  Drug  Co.,  189  U.  S.  25,  47  L,  Ed. 

693,  40  L.   Ed.   306.  697;    Mexican    Central    R.    Co.    v. 

2°  Davis    V.    Geissler,    162    U.    S.  Eckman,    187    U.    S.    429,    432,    47 

290,  40  L.  Ed.  972.  L.  Ed.  245 ;  Schunk  v.  Moline,  etc. 

1  Commercial  Mut.  Accident  Ins.  Co.,  147  U.  S.  500,  37  L.  Ed.  255; 

Co.  V.  Davis,  213  U.  S.  245,  256.  United    States   v.   Jahn,    155  U.    S. 

=  Building  &  Loan  Ass'n  v.  Price,  109,  112,  39  L.  Ed.  87. 
169  U.  S.  45,  42  L.  Ed.  655;  Gree-  ^  United    States   v.   Jahn,    155   U. 

ley  V.   Lowe,    155   U.   S.  .58,   39  L.  S.   109,   113,  39  L.  Ed.  87. 
■Ed.    69;    Hennessy    v.    Richardson 
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instance  the  supreme  court  has  power  to  determine  the  whole 
case — all  questions  of  merit  as  well  as  jurisdiction.* 

The  jurisdiction  of  the  supreme  court  in  this  class  of  cases 
depends  upon  the  fact  that  a  question  of  jurisdiction  was  in 
issue  and  decided  in  the  court  below  and  that  question  cer- 
tified.® Until  these  facts  are  shown  to  exist  by  the  record 
the  supreme  court  hlis  no  power  to  determine  the  question  of 
the  jurisdiction  of  the  trial  court  of  the  action.  That  court 
is  precluded  from  an  inquiry  into  the  merits  or  even  into 
the  jurisdiction  taken  by  the  trial  court  until  its  jurisdiction 
of  the  case  is  established.*'  In  cases  pi'operly  within  the  juris- 
diction of  that  court  the  rule  is  that  it  is  its  duty,  without 
action  of  the  trial  court  or  of  the  parties,  to  look  at  the  record 
to  determine  whether  or  not  the  court  below  had  jurisdiction 
of  the  action.'^  But  the  supreme  court  can  not  do  this,  except 
in  the  exercise  of  its  own  jurisdiction. 

In  passing  upon  the  question  of  jurisdiction  the  supreme 
court  will  not  consider;  papers,  testimony,  etc.,  which  form 
no  part  of  the  record.^  It  may  refer  to  the  opinion  of  the 
trial  court  to  ascertain  the  gi'ounds  of  the  decision.*  It  may 
look  to  the  certificate,  in  the  absence  of  a  proper  showing  in 
the  record  to  ascertain  when  and  how  the.  question  was  raised 
and  decided,  but  not  for  the  purpose  of  supplying  elements 
of  the  decision  which  could  not  be  considered  in  an  action 

*ChappeII   V.    United    States,    160  L.  Ed.   179;   Davis  v.   Geissler,  162 

U.  S.  499,  509,  40  L.  Ed.  SIO;  Gi'.es  U.  S.  290,  40  L.  Ed.  972. 

V.  Harris,  189  U.  S.  475,  486,  47  L.  "  Anglo-American    Prov.    Co.    v. 

Ed.    909;    Filhiol    v.    Torney,    194  Davis  Prov.  Co.,  191  U.  S.  376,  48 

U.  S.  356,  48  L.  Ed.  1014;  Horner  L.  Ed.  225. 

V.    United    States,    143    U.    S.    570,  ''Thomas  v.  Univer.sity  Trustees, 

577,  36  L.   Ed.  266;  United   States  195  U.  S.  207,  49  L.  Ed.  160;  Great 

V.  Jahn,   155  U.   S.   109,   113,  39  L.  Southern    Fireproof    Hotel    Co.    v. 

Ed.  87;   Penn  Mutual  Life  Ins.  Co:  Jones,  1-77  U.  S.  449,  44  L.  Ed.  842. 

V.  Austin,   168  U.  S.  685,  42  L.  Ed.  «  Nichols    Lumber    Co.    v.    Fran- 

626.  son,  203  U.  S.  278,  51  L.  Ed.  181. 

'-  Arkansas  v.  Schlierholz,  179  U.  »  Courtney    v.    Pradt,    196   U.    S. 

S.   598,  600,  45  L.    Ed.   335;    May-  89,  49  L.   Ed.  398;   Loeb  v.  Trus- 

nard   v.    Hecht,   151   U.   S.   324,   38  tees,  179  U.  S.  472,  45  L.  Ed.  280. 
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at  law  without  a  bill  of  exceptions.^"  The  general  rule  in 
this  respect  is  thus  stated  by  Mr.  Justice  White:  "When  the 
record  does  not  otherwise  show  when  and  how  the  ques- 
tion of  jurisdiction  was  raised,  the  certificate  of  the  circuit 
court  may  be  considered  for  the  purpose  of  supplying  such 
deficiency  when  the  elements  necessary  to  decide  the  question 
are  in  the  record,  we  deem  it  the  better  practice  in  every 
case  of  direct  review  on  a  question  of  jurisdiction  to  make 
apparent  on  the  record  by  a  bill  of  exceptions,  or  other  ap- 
propriate mode,  the  fact  that  the  question  of  jurisdiction  was 
raised  and  passed  upon  and  the  elements  upon  which  the 
decision  of  the  question  was  based."  ^^ 

In  deciding  the  question  of  jurisdiction  the  supreme  court 
has  always  declined  to  pass  upon  any  other  questions.  Thus, 
if  the  court  below  committed  no  error  in  respect  of  the  ques- 
tion of  jurisdiction,  the  order  of  the  supreme  court  will  be 
to  affirm  the  judgment  or  decree  of  the  court  below  irre- 
spective of  any  error  assigned  on  the  merits.  ^^  If  the  court 
below  erred  in  dismissing  a  suit  for  want  of  jurisdiction,  the 
decree  or  judgment  will  be  reversed  and  the  case  remanded 
for  a  trial  on  the  merits  in  the  court  below. ^^  In  Hennessy 
V.  Richardson  Drug  Co}*  the  bill  was  dismissed  for  want  of 
jurisdiction  and  also  upon  the  merits  after  a  hearing  upon 
pleadings  and  proofs,  the  supreme  court  refused  to  consider 
the  question  of  merits.  It  reversed  the  decree  of  the  court 
below  on  the  question  of  jurisdiction  and  sent  the  case  back 
for  a  rehearing  on  the  merits. 

'■"  Nichols  Lumber  Co.  v.  Fran-  ^^  Hennessy  v.  Richardson  Drug- 
son,  203  U.  S.  278,  51  L.  Ed.  181 ;  Co.,  189  U.  S.  25,  35,  47  L.  Ed. 
North  American,  etc.  Co.  v.  Mor-  697;  Greeley  v.  Lowe,  155  U.  S.  58, 
rison,  178  U.  S.  262,  44  L.  Ed.  1061.  ^6,   39   L.    Ed.   69;    Building   &  L. 

11  XT-  u  1     T       1       r-           TT  Ass'n  V.    Price,   169  U.   S.  45,  42 

'1"rl\lt'L?-J;  IT'      L.   Ed.   655;   Excelsior  W.    P.   Co. 
son,  203  U.  S.  278,  51  L.  Ed.  181.  ^    p^^    g^;^^^  ^^  _  ^gS  ^    5    2g2_ 

12  Mexican  Central  R,  Co.  v.  295,  46  L.  Ed.  910;  Vicksburg 
Eckman,  187  U.  S.  429,  433,  436,  Waterworks  v.  Vicksburg,  185  U. 
47  L.  Ed.  245;   Colvin  v.  Jackson-      S.  65,  46  L.  Ed.  808. 

ville.  158  U.  S.  456,  39  L.  Ed.  1053.         'M89  U.  S..2S,  47  L.  Ed  697. 
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If  a  case  is  taken  to  the  circuit  couit  of  appeals  which  in- 
volves solely  a  question  of  the  jurisdiction  of  a.  district  court, 
that  court  should  dismiss  the  writ  of  error  or  appeal  for  want 
of  jurisdiction,  and  the  case  may  be  taken  direct  to  the  supreme 
court  from  the  district  court  and  the  question  of  jurisdiction 
certified.^^ 

If  a  case  involving  questions  of  jurisdiction  and  of  merits 
is  taken  to  a  circuit  court  of  appeals,  that  court  may  decide 
the  whole  case — the  question  of  jurisdiction  as  well  as  any 
error  assigned  vifith  respect  to  the  merits.^®  It  may  decide 
the  question  of  jurisdiction,  although  the  assignment  of  errors 
as  to  the  merits  is  abandoned.^^ 

§881.    Jurisdiction  of  bankruptcy  cases  from  state  courts. 

The  cases  in  which  the  decision  of  a  state  court  may  be 
reviewed  by  the  supreme  court  are  pointed  out  in  the  Revised 
Statutes,  section  709.^ 


15  Excelsior  Wooden  Pipe  Co.  v. 
Pacific  Bridge  Co.,  185  U.  S.  282, 
46  L.  Ed.  910. 

16  United  States  v.  Jahn,  155  U. 
S.  109,  39  L.  Ed.  87;  Coler  v. 
Grainger  County  (C.  C.  A.  6th 
Cir.),  74  Fed.  Rep.  16,  20  C.  C.  A. 
267;  Texas  &  P.  R.  Co.  v.  Bloom 
(C.  C.  A.  5th  Cir.),  60  Fed.  Rep. 
979,  9  C.  C.  A.  300;  the  Presto  (C. 
C.  A.  5th  Cir.),  93  Fed.  Rep.  522, 
35  C.  C.  A.  394;  Wirgman  v.  Per- 
sons (C.  C.  A.  4th  Cir.),  126  Fed. 
Rep.  449,  62  C.  C.  A.  63;  Barling 
V.  Bank  (C.  C.  A.  9th  Cir.),  50 
Fed.  Rep.  260,  1  C.  C.  A.  510. 

But  see  Boston  &  M.  R.  Co.  v. 
Gokey  (C.  C.  A.  2d  Cir.),  149  Fed. 
Rep.  42,  79  L.  Ed.  64. 

1^  Wirgman  v.  Persons  (C.  C.  A. 
4th  Cir.),  126  Fed.  Rep.  449,  62 
C.  C.  A.  63;  Coler  v.  Grainger 
County  (C.  C.  A.  6th  Cir.),  74 
Fed.  Rep.  16,  20  C.  C.  A.  267. 


1  Section  709  of  the  Revise! 
Statutes  provides  that:  "A  final 
judgment  or  decree  in  any  suit  in 
the  highest  court  of  a  state  in 
which  a  decision  in  the  suit  could 
be  had,  where  is  drawn  in  question 
the  validity  of  a  treaty  or  statute 
of,  or  an  authority  exercised  under, 
the  United  States,  and  the  decision 
is  against  their  validity;  or  where 
is  drawn  in  question  the  valid- 
ity of  a  statute  of,  or  an  authority 
exercised  under  any  state,  on  the 
ground  of  their  being  repugnant 
to  the  constitution,  treaties,  or 
laws  of  the  United  States,  and  the 
decision  is  in  .favor  of  their  valid- 
ity; or  where  any  title,  right,  priv- 
ilege or  immunity  is  claimed  under 
the  constitution,  or  any  treaty  or 
statute  of,  or  commission  held  or 
authority  exercised  under,  the 
United  States,  and  the  decision 
is  against  the  title,  right,  privilege, 
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It  is  immaterial  whether  the  judgment  or  decree  was 
rendered  in  a  case  arising  in  bankruptcy  or  not.  The  state 
courts  have  jurisdiction  only  of  suits  at  law  or  in  equity 
which  may  concern  bankruptcy  matters,  and  not  cases  in 
bankruptcy  strictly.  The  courts  of  bankruptcy  have  exclu- 
sive jurisdiction  in  such  cases. 

The  supreme  court  has  jurisdiction  to  revise  the  judgment 
of  the  highest  court  of  a  state  denying  a  title,  right,  priv- 
ilege or  immunity  under  the  bankrupt  act  set  up  and  claimed 
in  the  state  court,^  but  not  otherwise.^ 

If  the  decision  is  in  favor  of  the  plaintiff  in  error  claiming 
under  the  bankrupt  act  no  case  arises  for  the  supreme  court.* 


or  immunity  specially  set  up  or 
claimed,  by  either  party,  under  such 
constitutioh,  treaty,  statute,  com- 
mission, or  authority,  may  be  re- 
examined and  reversed  or  affirmed 
in  the  supreme  court  upon  a  writ 
of  error.  The  writ  shall  have  the 
same  effect  as  if  the  judgment  or 
decree  complained  of  had  been  ren- 
dered or  passed  in  a  court  of  the 
United  States  (and  the  proceed- 
ing upon  the  reversal  shall  be  the 
same,  except  that  the  supreme  court 
may,  at  their  discretion,  proceed  to 
a  Anal  decision  of  the  case,  and 
award  execution,  or  remand  the 
same  to  the  court  from  which  it 
was  removed).  [See  R.  S.,  Sec. 
1017.] 

"The  supreme  coiirt  may  {re- 
aKrm),  reverse,  modify,  or  affirm 
the  judgment  or  decree  of  such 
state  court,  and  may,  at  their  dis- 
cretion, award  execution,  or  re- 
mand the  sariie  to  the  court  from 
which  it  was  removed  by  the  writ.'' 

2R.  S.  Sec.  709;  Acme  Harvester 
Co.  V.  Beekman  Lumber  Co.,  222 
U.  S.  — ;  Rector  v.  City  Deposit 
Bank,  200  U.  S.  405,  SO  L.  Ed.  524; 


Mays  V.  Fritton,  131  U.  S.  cxiv 
appx.,  21  L.  Ed.  127;  Traer  v. 
Clews,  115  U.  S.  528,  29  L.  Ed. 
A67;  Dushane  v.  Beall,  161  U.  S. 
513,  40  L.  Ed.  791;  New  Orleans, 
etc.,  R.  Co.  V.  Delamore,  114  U.  S. 
501,  29  L.  Ed.  244;  Dimock  v.  Re- 
vere Copper  Co.,  117  U.  S.  559,  24 
L.  Ed.  994;  Roby  v.  Colehour,  146 
U.  S.  153,  36  L.  Ed.  922. 

^  Cramer  v.  Wilson,  195  U.'  S. 
408,  49  L.  Ed.  256;  Kenney  v.  Cra- 
ven, 215  U.  S.  125,  54  L.  Ed.  122 
23  Am.  B.  R.  516;  McKenna  v. 
Simpson,  129  U.  S.  506,  32  L.  Ed. 
771 ;  Boatman's  Savings  Bank  v. 
State  Savings  Association,  114  U. 
S.  265,  29  L.  Ed.  174;  Wolf  v.  Stix, 
96  U.  S.  541,  24  L.  Ed.  640;  Scott 
v.  Kelly,  22  Wall.  57,  22  L.  Ed. 
729;  Linton  v.  Stanton,  12  How. 
423,   13  L.   Ed.  1050.       • 

*  Calcote  V.  Stanton,  18  How. 
243,  15  L.  Ed.  348;  Strader  v.  Bald- 
win,  9   How.   261,    13   L.    Ed.    130. 

The  case  of  Strad-er  v.  Baldwin, 
supra,  is  explained  as  overruled  in 
McCormick  v.  Market  Bank,  165 
U.  S.  539,  547,  because  the  court 
failed -to  notice  another  right  set  up 
which  was  denied. 
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A  federal  question  is  raised  under  the  bankrupt  law,  which 
will  support  a  writ  of  error  to  a  state  court,  where  the 
validity  and  effect  of  a  discharge  in  bankruptcy  was  called 
in  question  and  the  decision  was  against  the  debtor  holding 
the  discharge;  ^  or  where  the  judgment  of  a  state  court  was 
against  the  trustee  in  bankruptcy,  in  an  action  between  him 
and  the  bankrupt,  where  the  question  at  issue  was  whether 
the  matter  in  controversy  passed  to  the  trustee  or  not ;  ®  or 
where  the  judgment  of  the  state  court  was  against  the  trustee 
in  bankruptcy,  in  an  action  by  him  to  recover  property  from  a 
creditor  on  the  ground  of  a  fraudulent  preference; ''  or  where 
a  party  insists  that  a  judgment  setting  aside  a  preference 
can  not  be  rendered  against  him  consistently  with  the  bank- 
rupt act  and  the  state  court  decides  against  him ;  *  or  where 
the  state  court  in  a  suit  against  the  trustee  decreed  a  cor- 
rection of  errors  in  a  written  contract  effecting  the  title  to 
property  of  the  bankrupt ;  ®  or  where  a  sheriff  was  sued  for 
moneys  obtained  by  a  sale,  directed  by  the  court  of  bank- 
ruptcy to  be  made  in  the  state  court,  and  the  decision  of  the 
state  court  was  adverse  to  that  authority ;  ^^  or  where  the 
suit  was  for  the  foreclosure  of  a  mortgage  on  real  estate, 

^  Dunbar   v.    Dunbar,    190   U.    S.  791 ;  Hammond  v.  Whittredge,  204 

340,  47  L.  Ed.  1084,  10  Am.  B.  R.  U.  S.  S38,  51  L.  Ed.  606. 

139;    Hennequin   v.    Clews,   111    U.  ^Rector    v.    City    Deposit    Bank, 

S.   677,  28  L.   Ed.  S6S ;   Strang  v.  200  U.   S.  405,  SO  L.   Ed.  527,  IS 

Bradner,   114  U.   S.  SSS,  29  L.  Ed.  Am.    B.   R.    336;    Eau    Claire    Nat. 

248;   Neal  v.  Clark,  95  U.   S.  704,  Bank  v.   Jackman,   204  U.   S.   522, 

24  L.  Ed.  586;   Dimock  v.  Revere  ^^  ^^  ^"^^  -^^^• 
_              _       11-7   TT    c     cen    on  t  ^  Eau  Claire  Na,t.   Bank  v.  Jack- 

Copper   Co.,   117   U.   S.   559,   29  L.  J2  / 

T-j   nnA    T  ID  11     J   ii'7  TT   c  "■'a"'  204  U.  S.  522,  51  L.  Ed.  596, 

Ed.  994;  Long  v.  Bullard,  117  U.  S.  ,_    '        „    „    ,„-     .,.„  ^, 

,,.,     „„ \- ■    ^,     ,r,r.,      U  ,  17  Am.   B.   R.  675;   Miller  v.  New 

617,    29    L.    Ed.    1004;    Palmer    v.  „  ,  „    ....       '„       „,,    ,,    <, 

Orleans    Fertilizer    Co.,   211    U.    b. 

Hussey,    119   U,    S.   96,    30  L.   Ed.  ^gg^  53  j^    ^^    ^^^  31  Am.  B.  R. 

362;  Jenkins  v.  International  Bank,  ^jg 

127    U.    S.    484,    32    L.    Ed.    189;  s  Zartman    v.    First    Nat.    Bank, 

Bluthenthal  v.  Jones,  208  U.  S.  64,  2I6  U.   S.   134,   54  L.   Ed.  418,  23 

52  L.  Ed.  390,  19  Am.  B.  R.  288.  Am.  B.  R.  635. 

8  Williams   v.    Heard,   140   U.    S.  i»  O'Brien  v.  Weld,  92  U.  S.  81, 

529,    35    L.    Ed.    550;    Dushane   v.  23  L.  Ed.  675. 
Beall,    161    U.    S.    513,    40   L.    Ed. 
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when  the  only  controversy  in  the  case  was  as  to  the  effect 
to  be  given  to  a  sale  of  the  property  under  an  order  of  the 
court  of  bankruptcy  to  sell  the  bankrupt's  mortgaged  prop- 
erty free  from  encumbrances ;  ^^  or  where  a  state  court  denied 
an  application  to  stay  a  suit  and  rendered  final  judgment 
against  the  bankrupt ;  ^^  or  where  an  immunity  was  claimed 
by  the  appellant  (under  the  Revised  Statutes,  section  711) 
from  the  operation  of  the  decree  of  a  state  court  on  their 
rights,  because  that  statute  made  the  jurisdiction  of  the  courts 
of  the  United  States  exclusive  in  such  cases;  ^*  or  where  a 
United  States  marshal  sets  up  as  a  defense  to  a  suit  in  the 
state  court  for  taking  possession  of  a  bankrupt's  estate  that 
the  purchase  was  a  fraud  on  the  bankrupt  law  and  asserts  a 
right  to  the  property  under  such  law  and  the  decision  is 
adverse  to  him;^*  or  where  the  plaintiff  in  error  contended 
that  the  proper  construction  of  the  bankrupt  act  would  defeat 
the  jurisdiction  of  the  state  court  and  the  state  court  decided 
against  the  contention.^^ 

No  federal  question  under  the  bankrupt  law  is  presented  by 
the  refusal  of  a  state  court  to  set  aside  a  decree  to  enable 
the  defendant  to  plead  a  discharge  in  bankruptcy ;  ^®  or  by 
the  decision  as  to  the  legal  effect  of  promises  alleged  to  have 
been  made  by  a  bankrupt  after  his  discharge  because  the  legal 
obligation  as  to  such  promises  depends  upon  the  law  of  the 
state  in  which  they  w^ere  made;^^  or  in  a  suit  to  recover 
property  for  the  estate  when  the  question  in  the  state  court 
is  not  whether,  if  the  bankrupt  had  title,  it  would  pass  to 
the  assignee,  but  whether  he  had  title  at  all  and  the  state 

11  Factors,  etc.,  Ins.   Co.  v.  Mur-  i^  Acme   Harvester  Co.   v.   Beek- 

phy,  111  U.  S.  738,  28  L.  Ed.  582.  man,  222  U.  S.  — ;  Murphy  v.  John 

1=  Hill  V.  Harding,  107  U.  S.  631,  Hofman  Co.,  211  U.  S.  562,   53  L. 

27  L.  Ed.  493.  Ed.  327,  21  Am.  B.  R.  487. 

13  Winchester  v.  Heiskell,  119  U.  lo  Wolf  v.  Stix,  96  U.  S.  541,  24 

S.  450,  30  L.  Ed.  462.  "  L.   Ed.  640. 

"Sharpe    v.    Doyle,    102    U.    S.  i'' Linton    v.    Stanton,    12    How. 

686,  26  L.  Ed.  277.  423,  13  L.  Ed.  1050. 
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court  decided  that  he  had  not ;  ^*  or  where  a  stockholder  and 
creditor  of  a  corporation  commenced  proceedings  in  bank- 
ruptcy, and  two  others,  to  stop  such  proceedings,  purchased 
his  stock  and  assumed  his  debt  and  these  facts  were  set  up 
as  a  defense  to  their  obligations  for  the  stock ;  ^'  or  where 
the  state  court  places  its  decision  upon  a  ground  which  is 
broad  enough  to  maintain  the  judgment  without  regard  to 
the  federal  question.^" 

§  882.    Proceedings  to  transfer  a  case  from  a  state  court  to  the 
supreme  court. 

A  judgment  or  decree,  at  law  or  in  equity,  of  the  highest 
court  of  a  state  is  reviewable  in  the  supreme  court  by  writ 
of  error  only.'  If  an  appeal  is  taken  to  review  the  decision 
of  a  state  court  it  will  be  dismissed  for  want  of  jurisdiction.^ 

Whenever  a  party  desires  to  sue  out  a  writ  of  error  from 
the  supreme  court  to  a  state  court  he  should  file  a  petition 
for  the  writ  and  assignments  of  error  and  bond  in  the  office 
of  the  clerk  of  the  court  to  which  the  writ  is  to  issue.  The 
petition  for  the  writ  of  error  must  be  presented  to  and 
allowed  by  a  justice  of  the  supreme  court  of  the  United  States 
or  by  the  chief  justice  of  the  state  court. ^  It  is  not  sufficient 
that  the  writ  be  allowed  by  an  associate  justice  of  the  state 
court.*  If  the  state  court  is  composed  of  a  single  judge  or 
chancellor  the  writ  may  be  allowed  by  that  judge  or  chan- 
cellor or  by  a  justice  of  the  supreme  court  of  the  United 

IS  Scott  V.  Kelly,  22  Wall.  57,  22  2  Verden    v.    Coleman,    22   How. 

L.  Ed.  729;  McKenna  v.  Simpson,  192,  16  L.  Ed.  336. 

129  U.  S.  506,  32  L.  Ed.  771;  Cra-  s  R.  S.  Sec.  999;  Havnor  v.  New 

mer  v.   Wilson,   195   U.   S.  408,  49  York,    170    U.    S.   408,   42   L.    Ed. 

L.  Ed.  256.  1087;  Butler  v.  Gage,  138  U.  S.  52, 

IS  Van    Norden    v.     Benner,    131  34  L.  Ed.  869;  Northwestern  Union 

U.  S.  cxlv  appx.,  24  L.  Ed.  247.  Packet  Co.  v.  Home  Ins.  Co.,  154 

2°  Kenney  v.    Craven,   215   U.   S.  U.  S.  588,  20  L.  Ed.  463. 

125,   54  L.   Ed.   122,  23  Am.   B.  R.  *  Havnor   v.    New   York,    170  U. 

516.  S.  408,  42  L.  Ed.  1087;  Bartemeyer 

iR.  S.  Sec.  709;  Cohens  v.  Vir-  v,  Iowa,  14  Wall.  26,  20  L.  Ed.  792. 

ginia,  6  Wheat.  264,  410,  ,S  L.  Ed.  In   Missouri  Valley  Land  Co.  v. 

257;  Verden  v.  Coleman,  22  How.  Wiese,   208   U.   S.  234,   244,   52  L. 

192,  16  L.  Ed.  336.  Ed.  466,  a  writ  allowed  by  the  pre- 
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States.  In  no  case  should  the  application  be  made  to  the 
supreme  court  of  the  United  States  unless  at  the  request  of 
one  of  the  members  of  that  court.  ^ 

Writs  of  error  to  state  courts  are  not  allowed  as  of  right. 
It  is  the  practice  to  submit  the  record  of  the  .state  court  to 
a  justice  of  the  supreme  court  and  it  is  his  duty  to  ascertain 
upon  examination  whether  any .  question  cognizable  under 
section  709  of  the  Revised  Statutes  was  decided  in  the  proper 
court  of  the  state  and  whether  the  case  upon  the  face  of 
the  record  will  justify  the  allowance  of  the  writ.®  If  the 
petition  is  presented  to  a  justice  of  the  state  court  it  is  his 
duty  to  make  a  similar  inquiry  before  allowing  the  writ. 
The  allowance  by  a  justice  or  judge  is  necessary  upon  a 
writ  of  error  addressed  to  a  state  court.'' 

The  writ  of  error  issues  out  of  the  supreme  court.  It 
may  be  issued  by  the  clerk  of  that  court,  or  for  him  under 
section  1004  of  the  Revised  Statutes  as  amended  by  the 
clerk  of  the  district  court  for  the  proper  district.^  It  can 
not  be  issued  by  the  clerk  of  the  state  court.^  The  writ 
is  then  lodged  with  the  clerk  of  the  state  court.  He  should 
file  the  writ  and  make  return  of  it  to  the   supreme  court. 

siding  judge  in  the  absence  of  the  ^  Buel    v.    Van    Ness,    8    Wheat, 

chief    justice    from    the    state    was  312,  S  L.  Ed.  626;  Ex  parte  Rals- 

sustained.  ton,  119  U.  S.  613,  30  L.  Ed.  506; 

^In  re  Robertson,  1S6  U.  S.  183,  Miller  v.  Texas,  153  U.  S.  535,  38 

39  L.  Ed.  389.  L.  Ed.  813. 

'  In   Twitchell    v.    Pennsylvania,   7  R.     S.    Sec.    1004    was    amended 

Wall.  321,  19  L.  Ed.  223,  and  Spies      January   1912,   37    Stat,    at   L , 

V.  Illinois,  123  U.  S.  164,  31  L.  Ed.  to    give    the    clerk   of   the    district 

85,  application  was  made  to  a  jus-  court     the     same    power     in     this 

tice  of  the  supreme  court  and  at  his  respect    as    formerly   the   clerk    of 

suggestion    was    permitted    to    be  the  circuit  court  had. 

made    in    open    rourt    where    full  "  Bondurant   v.    Watson,    103   U. 

argument  was  heard'.  S.  278,  26  L.  Ed.  447. 

"Twitchell     v.     Pennsylvania,     7  In    Miller    v.    Texas,    153    U.    S. 

Wall.  321,  19  L.  Ed.  223;  Spies  v.  535,    537,    38   L.    Ed.   813,    the   su- 

lUinois,   123  U.   S.   164,  31   L.   Ed.  preme  court  intimated  that  a  writ 

85;  In  re  Kemmler,  136  U.  S.  438,  of    error    in    proper    form,    except 

34  L.  Ed.  521.  that  it  was  signed  by  the  clerk  of 

'  Northwestern  Union  Packet  Co.  the  state  court,  might  be  amended 

v.   Home  Ins.   Co.,   154  U.   S.  588,  in  that   respect. 
20  L.  Ed.  463,  and  cases  cited. 
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The  return  is  made  by  annexing  to  the  writ  of  error  a  tran- 
script of  the  record  of  the  state  court  duly  certified  by  the 
clerk  of  the  state  court  and  lodging  the  same  with  the  clerk 
of  the  supreme  court.-'" 

A  citation  is  essential.^^  The  writ  of  error  brings  up  the 
record,  and  the  citation  the  parties.^^  The  citation  should 
be  addressed  to  the  defendant  in  error  and  signed  by  the 
justice  of  the  supreme  court  of  the  United  States  or  by  the 
chief  justice  or  judge  or  chancellor  of  the  state  court  ren- 
dering the  judgment  or  passing  the  decree  complained  of,  the 
adverse  party  to  have  at  least  thirty  days'  notice.^*  The 
citation  should  be  served  and  returned  before  the  return  day 
as  in  other  cases  taken  to  the  supreme  court.  ^* 

The  bond  on  a  writ  of  error  removing  a  case  from  a  state 
court  to  the  supreme  court  of  the  United  States  is  regularly 
approved  and  the  amount  fixed  by  the  justice  of  the  supreme 
court  or  chief  justice  or  judge  or  chancellor  of  the  state  court 
signing  the  citation. -"^  If  a  bond  is  seasonably  filed  and  in  a 
sufficient  amount  it  may  operate  as  a  supersedeas.^'' 

When  the  writ  of  error  with  the  transcript  of  record  an- 
nexed to  it  is  filed  in  the  office  of  the  clerk  of  -the  supreme 
court,  the  case  is  docketed  and  th^  record  printed  and  there- 
after proceedings  are  the  same  as  in  other  cases  pending  in 
that  court. 


i"  Martin    v.    Hunter,    1    Wheat.  i*  Sup.    Ct.    Rule   8,   par.    5,    and 

304,   361,   4  L.   Ed.   97;   Worcester  Sup.  Ct.  Rule  9,  par.  4.    O'Dowd  v. 

V.    Georgia,   6   Pet.   566,   8   L.    Ed.  Russell,  14  Wall.  402,  20  L.  Ed.  857. 

503;    United    States    v.    Booth,    18  i^  R.  S.  Sees.  999  and  1000. 

How.  478,  IS  L.  Ed.  465.  i°R.  S.  Sec.  1007;  Green  v.  Van 

11  United   States   v.    Phillips,  ■  121  Buskirk,    3    Wall.   448,    18   L.    Ed. 

U.   S.   254,  30  L.   Ed.   914;   Bailiff  245;    The    Slaughter-House    Cases, 

V.  Tipping,  2  Cranch,  406,  2  L.  Ed.  10  Wall.  273,  19  L.  Ed.  915 ;  Spraul 

320.  V.  Louisiana,  123  U.  S.  516,  31  L. 

i2Atherton   v.   Fowler,  91   U.   S.  Ed.  233;  Foster  v.  Kansas,  112  U.  S. 

143,  146,  23  L.  Ed.  265.  201,  28  L.  Ed.  629;  Doyle  v.  Wis- 

is  R.   S.   Sec.  999.  consin,  94  U.  S.  50,  24  L.  Ed.  64. 
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§  883.    The  decision  is  limited  to  federal  questions. 

A  writ  of  error  does  not  carry  the  whole  case  and  every 
question  in  it  from  a  state  court  to  the  supreme  court.  It 
only  carries  up  for  decision  the  federal  questions  mentioned 
in  section  709  of  the  Revised  Statutes.^  The  supreme  court 
in  cases  from  the  state  courts  has  no  power  to  determine 
any  other  questions  or  matters.^  It  has  uniformly  declined 
to  consider  errors  assigned  unless  restricted  to  the  questions 
mentioned  in  the  statute. 

The  reason  for  this  is  that  the  jurisdiction  of  the  supreme 
court  to  review  the  proceedings  of  a  state  court  is  not  that 
of  a  general  reviewing  court  in  error,  but  is  limited  to  the 
specific  instances  of  denials  of  federal  rights,  whether  those 
pertaining  to  the  constitutionality  of  federal  or  state  stat- 
utes or  to  certain  rights,  titles,  immunities  and  privileges  of 
federal  origin  specially  set  up  in  the  state  court  and  denied 
by  the  rulings  and  judgment  of  that  court.^ 

In  this  •  respect  the  power  of  the  supreme  court  on  writs 
of  error  to  a  stkte  court  differs  from  that  in  a  case  taken  up 
from  a  federal  court.  Speaking  on  this  subject  in  the  case 
of  Central  Land'  Co.  v.  Laidley,^  Mr.  Justice  Gray  used,  this 
language:  "The  distinction,  as  to  the  authority  of  this  court, 
between  writs  of  error  to  a  court  of  the  United ,  States  and 
writs  of  error  to  the  highest  court  of  a  state,  is  well  illus- 
trated by  two  of  the  earliest  cases  relating  to  municipal 
bonds,  in  both  of  which  the  opinion  was  delivered  by  Mr. 

iMurdock  v.  Memphis,  20  Wall.  417;  Rogers  v.  Clark  Iron  Co.,  217  U. 

590,  22  L.  Ed;  429;  Waters-Pierce  S.  S89,  54  L.  Ed.  89S ;  Western  Union 

Oil  Co.  V.  Texas  (No.  1),  212  U.'  S.  '^^1.  Co.  v.  Wilson,'  213  U.  S.  52,  S3  L. 

86,  97,  53  L.  Ed.  417 ;  Chicago  Life  Ed.  693 ;  St.  Louis,  I.  M.  &  S.  R.  Co. 

r       J,        \t    M       11-,  Ti    c    K7A  V.  Taylor,  210  U.  S.  281,  52  L.  Ed. 
Ins.  Co.  V.  .Needles,  113  U.  S.  574,  \/u-         -r       1        ,.      ro    r- 

oo  T     T-j    ino,i     /-  I  ^  TT     i    Q  1061;  Atchison,  Topeka.  etc.,  R.  Co. 

28  L.  Ed.  1084;  Gelston  v.  Hoyt,  3  '  -,1.,  tt   V-    re    c^  t     t-j 


Wheat.  246,  4  L.  Ed.  381 ;   Cornell 


V.  Sowers,  213  U.  S.  55,  53  L.  Ed. 

695. 
University  v.  Fiske,  136  U.  S.  152,  3  ^^g  ^_  g   j^g^  ^^^  ^  ^  ^^_  gi_ 

34  L.  Ed.  427 ;  Sauer  v."  New  York,  g^^^  ^j^^^  -burner  v.  Wilkes  County 

206  U.  S.  536,  51  L.Ed.  1176.  Commdssioners,   173  U.   S.  461,  43 

2  Waters-Pierce  Oil  Co.  v.  Texas  L.  Ed.  768. 

(No.  1),  212  U.  S.  86,  97,  53  L.  Ed.  ' 
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Justice  Swayne,  and  in  each  of  which  the  question  presented 
was  whethei-  the  constitution  of  the  state  of  Iowa  permitted 
the  legislature  to  authorize  municipal  corporations  to  issue 
bonds  in  aid  of  the  construction  of  a  railroad.  The  supreme 
court  of  the  state,  by  decisions  made  before  the  bonds  in 
question  were  issued,  had  held  that  it  did;  but,  by  decisions 
made  after  they  had  been  issued,  held  that  it  did  not.  A 
judgment  of  the  district  court  of  the  United  States  for  the 
district  of  Iowa,  following  the  later  decisions  of  the  state 
court,  was  reviewed  on  the  merits  and  reversed  by  this  court, 
for  misconstruction  of  the  constitution  of  Iowa.*  But  a  writ 
of  error  to  review  one  of  those  decisions  of  the  supreme 
court  of  Iowa  was  dismissed  for  want  of  jurisdiction,  be- 
cause, admitting  the  constitution  of  the  state  to  be  a  law  of 
the  state,  within  the  meaning  of  the  provision  of  the  con- 
stitution of  the  United  States  forbidding  a  state  to  pass  any 
law  impairing  the  obligation  of  contracts,  the  only  question 
was  of  its  construction  by  the  state  court."  ^ 

If  the  federal  question  involved  in  the  case  was  correctly 
decided  by  the  state  court  the  judgment  of  that  court  will  be 
affirmed  without  determining  any  other  questions  not  of  a 
fedefal  character.^ 

If  the  federal  question  was  erroneously  decided  the  su- 
preme court  will  inquire  whether  there  is  any  other  matter 
or  issue  adjudged  by  the  state  court  sufficiently  broad  to  ' 
maintain  the  judgment.  If  this  is  found  to  be  the  case  the 
supreme  court  will  not  consider  the  federal  question  or  ex- 
amine into  the  soundness  of  the  decision  of  such  other  matter 
or  issue,'^  because  no  federal  question  will  be  presumed  to 

*  Gelpcke  v.  Dubuque,  1  Wall.  175,  Haire  v.  Rice,  204  U.  S.  291,  SI  L. 

206,  17  L.  Ed.  520.  Ed.  490. 

0  Mississippi  &  M.  R.  Co.  v.  Mc-         ■<  Eustis  v.  BoUes,  150  U.  S.  361, 

Clure,  10  Wall.  511,  515,  19  L.  Ed.  37  L.  Ed.  1111;  Murdoclc  v.  Mem- 

997.  phis,  20  Wall.  590,  22  L.  Ed.  429; 

6  Swope  V.  Leffingwell,  105  U.  S.  Gibson  v.  Choteau,  8  Wall.  314,  19 

3,  26  L.  Ed.  939;  Myrick  v.  Thomp-  L.  Ed.  317;  Erwin  v.  Lowry,  7  How, 

son,  99  U.  S.  291,  25  L.  Ed.  324;  172,  12  L.  Ed.  655;  Rutland  R.  Co. 
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exist  and  the  jurisdiction  of  the  supreme  court  fails.  In 
such  cases  it  has  sometimes  affirmed  the  judgment  of  the 
court  below  and  sometimes  has  dismissed  the  writ  of  error. 
The  logical  course  is  to  dismiss  the  writ  of  error  for  want 
of  jurisdiction.^ 

If  ho  federal  question  was  properly  presented  to  or  de- 
cided by  the  state  court  the  order  of  the  supreme  court  is 
regularly  to  dismiss  the  writ  of  error  for  want  of  juris- 
diction,® 

If  the  federal  question  was  erroneously  decided  and  its 
decision  was  actually  necessary  to  the  determination  of  the 
case  in  the  state  court,  the  supreme  court'  will  reverse  the. 
judgment  for  that  error  without  deciding  any  other  ques- 
tions not  of  a  federal  nature.^"  The  order  in  such,  cases  is 
regularly  a  reversal  with  instructions  to  the  state  court  to 
take  further  proceedings  in  conformity  with  the  opinion  of 
the  court.^^     But  the  supreme  court  may  direct  the  proper 


V.  Central  Vermont  R.  Co.,  159  U.  S. 
630,  641,  40  L.  Ed.  284;  O'Neil  v. 
Vermont,  144  U,  S.  323,  36  L.  Ed. 
4S0;  Vandalia  R.  Co.  v.  Indiana,  207 
U.  S.  359,  52  L.  Ed.  246. 

sEustis  V.  Bolles,  150  U.  S.  361, 
37  L.  Ed.  nil. 

This  was  the  judgment  pro- 
nounced in  Klinger  v.  Missouri,  13 
Wall.  257,  20  L.  Ed.  635;  Hopkins 
V.  McLure,  133  U.  S.  380,  33  L.  Ed. 
660;  Johnson  v.  Risk,  137  U,  S.  300, 
34  L.  Ed.  683 ;  Kreiger  v.  Shelby  R. 
Co.,  125  U.  S.  39,  31  L.  Ed.  675; 
New  Orleans  Waterworks  v.  Louis- 
iana Sugai:  Co.,  125  U.  S.  18,  31  L. 
Ed.  607;  De  Saussure  v.  Gaillard, 
127  U.  S.  216,  32  L.  Ed.  125 ;  Hale  v. 
Akers,  132  U.  S.  554,  33  L.  Ed.  442; 
Vandalia  R.  Co.  v.  Indiana,  207 
U.  S.  359,  52  L.  Ed.  246. 

*  See  order  in  Waters-Pierce  Oil 
Co.  V.  Texas  (No.  2),  213  U.  S. 
112,  118,  S3  L.  Ed.  435;  Los  Angeles 


Farming  &  Milling  Co.  v.  Los 
Angeles,  217  U.  S.  217,  54  L.  Ed. 
736;  Telluride  Power  Co.  v.  Rio 
Grande  R.  Co.,  175  U.  S.  639,  44  L. 
Ed.  305;  Egan  v.  Hart,  165  U.  S. 
188,  41  L.  Ed.  680. 

i»  McCuUough  V.  Virginia,  172  U. 
S.  102,  125,  43  L.  Ed.  583 ;  St.  Louis 
&  I.  M.  R.  Co.  V.  Taylor,  210  U.  S. 
281,  52  L.  Ed.  1061;  Central  Nat. 
Bank  v.  Stevens,  169  U.  S.  432,  465, 
42  L.  Ed.  807;  Murdock  v.  Memphis, 
20  Wall.  590,  22  I .  Ed.  429. 

"In  Magwire  v.  Tyler,  8  Wall. 
672,  19  L.  Ed.  422,  supreme  court 
reversed  a  decree  in  equity  of  the 
supreme  court  of  Missouri,  and  re- 
manded the  case,  directing  that  a 
decree  be  entered  affirming  the  de- 
cree of  an  inferior  court  of  the 
state;  but,  upon  motion  of  counsel, 
modified  its  judgment,  so  as  to  re- 
mand the  cause  for  further  pro- 
ceedings in  conformity  to  the 
opinion    of    the    court,    which    was 
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judgment  to  be  entered  in  the  .state  court,   and  in  several 
eases  has  done  so.-'^ 


§  884.    Questions  of  fact  not  reviewable. 

The  supreme  court  will  not  review  the  findings  of  fact 
made  in  the  state  court,  but  accepts  the  findings  of  that  court 
upon  matters  of  fact  as  conclusive.^ 

The  jurisdiction  of  the  supreme  court  does  not  extend  to 
questions  of  fact  or  of  local  law  which  are  merely  preHm- 
inary  to  or  the  possible  basis  of  a  federal  question.^ 

This  is  true  whether  the  facts  were  found  by  the  verdict 
of  a  jury,^  or  by  the  court  in  an  action  at  law  tried  without 
a  .jury,*  or  by  the  court  in  an  equity  case,®  or  a  finding  of 
fact  by  an  inferior  state  court  affirmed  in  the  highest  court 
of  the  state  by  a  divided  court. ^ 


declared  to  "be  more  in  accordance 
with  the  .usual  practice  of  the  court 
in  such,  cases." 

"  Stanley  v.  Schwalby,  162  U.  S. 
255,  283,  40  L.  Ed.  960;  Martin  v. 
Hunter,  1  Wheat.  304,  323,  362,  4 
L.  Ed.  102;  Fairfax  v.  Hunter,  7 
Cranch,603,628,  3  E.  Ed.  461;  Tyler 
V.  Magwire,  17  Wall.  253,  21  L.  Ed. 
576;  Williams  v.  Bruffy,  102  U.  S. 
243,  26  L.  Ed.  135.  '  .» 

^  Waters- Pierce  Oil  Co.  v.  Texas 
(No.  1),  212  U.  S.  86,  97';  Chrisman 
V.  'Miller,  197  U.  S.  313,  49  L.  Ed. 
770;  Chapman,  etc..  Land  Co.  v. 
Bigelow,  206  U.  S.  41,  51  L.  Ed.. 
953;  Hedrick  v.  Atchison,  etc.,  R. 
(to.,  167  U.  S.  673,  42  L.  Ed.  320; 
Egan  V.  Hart,  165  U.  S.  188,  41  L. 
Ed.  680;  Thayer  v,  Spratt,  189  U. 
S.  346,  ,47  L.  Ed.  845;  Dower  v. 
Richards,  l5l  U.  S.  658,  38' L.  Ed. 
305. 


2  Telluride     Power     Co.     v.     Rio 
Grande,  etc.,  R.  Co.,  175  U.  S.  639, 
44  L.  Ed.  305;  Eau  Claire  Nat.  Bank" 
V.  Jackman,  204  U.  S.  522,  51  L.  Ed. 
596. 

s  Smiley  v.  Kansas,  196  U.  S.  447, 
49  L.  Ed.  546;  Shauer  v.  Alterton, 
151  U.  S.  607,  38  L.  Ed.  286;  Bald- 
win V.  Kansas,  129  U.  S.  52,  32  L. 
Ed.  640;  Chicago,  B.  &  Q.  R.  Co.  v. 
Chicago,  166  U.  S.  226,  41  L.  Ed. 
979;  Missouri,  K.  „&  T.  R.  Co.  v. 
Haber,  169  U.  S.  613,  42  L.  Ed.  878.  • 

*  Dower  v.  Richards,  ISI  U.  S. 
658,  38  L.  Ed.  305. 

5  Egan  V.  Hart,  165  U.  S.  188,  41 
L.  Ed.  680;  Bement  &  Sons  Co.  v. 
National  Harrow  Co.,  186  U.  S.  70, 
46  L.  Ed.  1058.    • 

*  Minneapolis,  St.  L.,  etc.,  R.  Co. 
V.  Minnesota,  193  U.  S.  53,  48  L. 
Ed.  614. 
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§  885.    The  decision  of  the  supreme  court  is  binding  upon  the 
state  court. 

The  state  court  is  boun,d  by  the  judgment  of  the  supreme 
court  and  must  carry  it  into  execution  according  to  the 
mandate.^ 

■The  supreme  court  may  .affirm,  rnodify  or  reverse  the  de- 
cree or  judgment  of  the  state  court.^  A  mandate  is  ther^ 
issufed  out  of  the  supreme  court  directed  to  the  state  court 
commanding  it  to  execute  the  judgment  of  the  supreme 
court. 

In  case  the  judgment  of  the  state  court  is  affirmed  it  only 
remains  for  the  state  court  to  execute  its  own  judgment  as 
formerly  entered. 

;  Upon  a  reversal  the  case  is  regularly  remanded  for  further 
.  proceedings  not  inconsistent  with  the  opinion  of  the  supreme 
court.*  But  the  supreme  court  has  power  in  such  cases  to 
render  a  judgment  directing  the  proper  j.udgment  to  be  ' 
entered  in  the  state  court,*  and  to  enforce  such  judgment  by 
its  process  to  the  appellate  court  of  the  state  or  to  the  in- 
ferior court,  whose  judgment  is  under  review.^ 

'  If  the  judgment  of  a  .sta,te  court  is  reversed  with  direc- 
tions to  take  further  proceedings  in  conformity  with  the 
opinion  of  the  supreme  court,  the  state  court  is  free  to  decide 
any  question   not   determined  by   the   supreme   court.      The 

1  Martin  v., Hunter,  1  Wheat.  304,  *  Stanley  v.   Schwalby,  162  U.,  S. 

4  L.  Ed.  97;  Tyler  V:  Magwire,  17  2SS,  282,  40  L.  Ed.  960;  Martin  v. 

,Wall,.  253,  21  L.  E4  576;   Fairfax  Hunter,   1   Wheat.   304,  323,   362,   4 

V.  Hunter,  7  Cranch,  f03,  3  L,  Ed.  L.   Ed.   102;    Fairfax  v.   Hunter,   7 

461.  Cranch,  603, 628,  3  L.  Ed.  461 ;  Tyler- 

^K.   S.   Sec.  709.  V.  Magwire,  17  Wall.  253,  21  L.  Ed. 

In  Stanley  v.  Schwalby,  162  U.  S.  576;  Williams  v.  Bruffy,  102  U..  S. 

255,  282,  40L.  Ed.  960,  the  statutes  248,  26  L.  Ed.  135. 

and  decisions  bearing  on  this  sub-  ^  Williams   v.    Bruffy,    102   U.    S. 

ject   are   fully   considered.  2^,  26  L.  Ed.  135;  Martin  v.  Hun- 

.  S'Magwire  v.  Tyler,  8  Wall.  650,  ter,   7   Cranch,  603,   3  L.  Ed.  461; 

672,    19    L.    Ed.    422;    Stanley    v.  Clarke  v.  Harwood,  3  Dall.  342,  1 

Schwalby,   l62  U.   S.  255,  282,  40  L.   Ed.  628. 
L.  Ed.  960. 
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supreme  court  affirmed  a  judgment  of  a  state  court  on  its 
mandate  by  which  the  state  supreme  court  dismissed  the 
writ  of  error  from  the  inferior  state  court,  on  the  ground 
that  the  record  did  not  show  a  case  within  its  jurisdiction.' 
A  second  writ  of  error  in  the  case  and  not  an  application 
for  mandamus  is  the  proper  remedy  to  correct  the  action  of 
a  state  court  in  failing  to  obey  a  mandate  of  the  supreme 
court  by  mistaking  or  misconstruing  its  judgment.'' 

§  886.    Cases  from  courts  not  in  any  organized  circuit  and  in 
the  District  of  Columbia. 

The  supreme  court  is  vested  with  appellate  jurisdiction  of 
controversies  arising  in  bankruptcy  proceedings  from  courts 
of  bankruptcy  not  within  any  organized  circuit  of  the  United 
States  and  from  the  District  of  Columbia.^ 

It  will  be  observed  that  the  jurisdiction  conferred  by  this 
section  is  limited  to  reviewing  the  final  decision  in  contro- 
versies at  law  or  in  equity  growing  out  of  the  settlement  of 
bankrupt  estates  and  does  not  confer  power  to  review  a 
mere  step  in  bankruptcy  taken  by  a  court  of  bankruptcy.^ 
The  supreme  court  has  no  jurisdiction  of  a  petition  for  revi- 
sion.* In  other  words,  the  supreme  court  has  no  appellate 
jurisdiction  in  bankruptcy  proceedings  from  courts  of  bank- 

'  Davis   V.    Packard,    8    Pet.    312,  j  udgmfent  reversing  that  decree  with 

8  L.  Ed.  9S7.  costs  and  ordered  a  writ  of  posses- 

'' In  re  Blake,  175  U.   S.  114,  44  sion.     A  second  writ  of  error  was 

L.  Ed.  94;  Stanley  v.  Schwalby,  162  taken   to   require  the  court  of  ap- 

U.  S.  2SS,  40  L.  Ed.  960.  peals  of  Virginia  to  obey  the  man- 

The   supreme   court   of   Missouri  date  of  the  supreme  court.    Martin 

instead  of  obeying  the  mandate  of  v.  Hunter,  1  Wheat.  304,  4  L.  Ed.   ' 

the  supreme   court  in   Magwire  v.  102;  Fairfax  v.  Hunter,  7  Cranch, 

Tyler,  8  Wall.  650,  19  L.  Ed.  422,  603,  3  L.  Ed..  461. 

dismissed    the    suit    because    there  ^  B.  A.  1898,  Sec.  24o. 

was  an  adequate  remedy  at  law.    On  ^  Tefft-Weller  &  Co.  v.  Munsuri, 

'a    second   writ   of    error,    Tyler   v.  222  U.  S.  114;  Munsuri  v.  Frickef, 

Magwire,   17  Wall.  253,  21   L.   Ed.  222  U.  S.  121. 

576,   the   supreme   court   entered   a  '  Muftsuri  v.  Fricker,  222  U.  S.  121. 


THE    SUPREME    COURT. 


15S7 


ruptcy  not  within  any  organized  circuit  of  the  United  States 
or  frortl  the  District  of  Columbia.* 

General  Order  36  is  limited  to  appeals  in  bankruptcy  pro- 
ceedings proper,  and  does  not  regulate  the  manner  or  the 
time  within  which  an  appeal  or  writ  of  error  may  be  prose- 
cuted to  review  "controversies."  ^  The  manner  of  taking 
and  prosecuting  a  writ  of  error  or  appeal  from  such  courts 
to  the  supreme  court  is  regulated ,  by  the  statutes  governing 
writs  of  error  and  appeals  from  such  courts  generally. 

■*In     Armstrong     v.     Fernandez  view     proceedings     in     bankruptcy 

(from  the  district   court  ^of   Porto  proper,  but  its  action  in  this  respect 

Rico),   208   U.    S.   324,   52   L.   Ed.  was  subsequently  overruled  in  Tefft- 

514.  19  Am.  B.  R.  746,  and  in  Au-  Weller  &  Co.   v.   Munsuri,  222  U. 

dubon   V.    Shufeldt    (from   the   su-  S.   114. 

preme  court  of  the  District  of  Co-  "  Knapp  v.  Milwaukee  Trust' Co. 

lumbia),  181  U.  S'.  S7S,  45  L.  Ed.  216  U.  S.  S4S,  553,  54  L.  Ed.  610, 

1009,  5  Am.  B.  R.  829,  the  supreme  24  Am.  B.  R.  761 ;  Tefft- Weller  & 

court  exercised  jurisdiction  to   re-  Co.  v.  Munsuri  222  U.  S.  114. 
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GENERAL  ORDERS  IN  BANKRUPTCY. 


In  pursuance  of  the  powers  conferred  by  the  Constitution  and 
laws  upon  the  Supreme  Court  of  the  United  States,  and  particularly 
by  the  act  of  Congress  approved  July  i,  1898,  entitled  "  An  act  to 
establish  a  uniform  system  of  bankruptcy  throughout  the  United 
States,"  it  is  ordered,  on  this  28th  day  of  November,  1898,  that  the 
following  rules  be  adopted  and  established  as  general  orders  in 
bankruptcy,  to  take  eifect  on  the  first  Monday,  being  the  second 
day,  of  January,  1899.  And  it  is  further  ordered  that  all  proceed- 
ings in  |bankruptcy  had  before  that  day,  in  accordance  with  the  act 
last  aforesaid,  and  being  in  substantial  conformityeither  with  the 
provisions  of  these  general  orders,  or  else  with  the  general  orders 
established  by  this  court  under  the  bankrupt  act  of  1867  and  with 
any  general  rules  or  special  orders  of  the  courts  in  bankruptcy, 
stand  good,  subject,  however,  to  such  further  regulation  by  rule  or 
order  of  those  courts  as  may  be  necessary  or  proper  to  carry  into 
force  and  effect  the  bankrupt  act  of  1898  and  the  general  orders  of 
this  court. 

See  5.  A.  1898,  Sec.  30. 


Docket. 

The  clerk  shall  keep  a  docket,  in  which  the  cases  shall  be 
entered  and  numbered  in  the  order  in  which  they  are  com- 
menced. '  It  shair  contain  a  memolandum  of  the  filing  of 
the  petition  and  of  the  action  of  the  court  thereon,  of  the 
reference  of  the  case  to  the  referee,  and  of  the  traris- 
mission  by  him  to  the  clerk  of  his  certified  record  of  the 
proceedings,  with  the  dates  thereof,  and  a  memorandum 
of  all  proceedings  in  the  case  except  those"  duly  entered  on 
the  referee's  certified  fecof d  aforesaid.  '  The  docket  shall 
be  arranged  in  a  manner  convenient  for  reference,  and 
shall  at  all  times  be  open  to  public  inspection. 

See  sec.  99,  ante. 
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II. 

Filing  of  Papers. 

The  clerk  or  the  referee  shall  indorse  on  eaph  paper  filed 
with  hifn  the  day  and'  hdut  of  "filing,  uiid  a'  bridf  statenient 
of  its  character. 

See  sees.  82  and  99,  ante. 

IIL 

Process. 

All  process,  summons  and  subpoenas  shall  issue  out  of  thft 
court,  under  the  seal  thereof,  and  be  tested  by  the  clerk; 
and  blanks,  with  the  .signature,  of  the  clerk  and  seal  of  the 
court,  may,  upon  application,  be  furnished  to  the  referees. 

See  sees,  204  to  210,  o*f?.      •       ■•  •  R.  S.  Stecs.  911-913. 

IV. 

Conduct  of  Proceedings. 

Proceeding?  in  bankruptcy  may  be  conducted  by  the  bank- 
rupt in  person  in  his  own  behalf,  or  by  a  petitioning  or 
opposing  creditor;  but  a  creditor  will  only  be  allowed  to 
manage  before  the  court  hi^  individual  interest.  Every 
party  may  appear  and  conduct  the  proceedings  by  attorney, 
who  shall  be,  aij  attorney  oi .  coiansellpr  authorised  to  prac- 
tice in  the.  .circuit  or  distript . court.  , The  name  oi  ,the 
attprney  or  counsellor,  with  his, pla.ce  of  .business,  ^hay  be 
entered  uponthe.dock.et,.  with  .the,  date  of  the  entty.  All 
papers  or  proceedings  offered  by,  an  attorpiey  to  be  filed 
shall  be  indorsed  as,  above  required,  and  orders  granted  on 
motion  shall  contaii;i  the  nam.e  of  the,. party  or  attorney 
n;iaking  the. motion.  Notices,  and  orders  vvhich  are  not,  by 
the  act  or  by  these  genpral  orders,  required  tc>  be  served  on 
the  party  personally  ms^y  be  served  upon  his  attorricy,. 
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Frame  of  Petitions. 

,  All  petition^  and,  .the  .schecjulqs  filed  the^ewitlj  shall  be 
prinjied  or  writteja.out  plainly,  without  abbreviation  or  inter- 
iineation,  except  where  such  abbreviation  and  interlineation 
may  be  for  the  purpose  of  reference. 

See  sees.  163,  164,  199,  260,  et  scq.  ante. 


YI. 
Petition  in  Diiferent  Districts. 

'  Iii  case  two  or  more  petitions  shall  be  filed  against  the 
same  individual  in  different  districts,  the  first  hearing  shall 
be  had  in  the  district  in  which  the  debtor  has  his  domicil, 
and  the  petitiori  may  be  amended  by  inserting  an  allegation 
of  an  act  of  bankruptcy  dommitted  at  an  earlier  date  than 
that  first  alleged,  if  such  earlier  act  is  charged  in  either  of 
the  other  petitions;  and  in  case  of  two  or  more  petitions 
against  the  same  partnership  in  different  courts,  each  hav- 
ing jurisdiction  civer  the  case, 'the  petition  first  filed  shall 
be  first  heard,  and'  may  be  amended  by  the  insertion'  of  an 
allegation  of  an  'earlier  act  of  bankruptcy  than  that  first 
alleged,  if  such  earlier  ^ct  is  chairg^d  in  either  of  the  other 
petitions;  and,  in  ■  either '  case,  the  proceedings  upon  the 
other  petitions  maybe  stayed  tihtil  an  adjudication  is  made 
upon  the  petition  first'  heard;;  and  the  court  which  makes 
the  first  adjudicatioii  of  bankruptcy  shall  retain-  jurisdiction 
over  all  proceedings  therein  until  the  same  shall  be  closed. 
In  case  two  or  more  petitions  ^hall  be  filed  in  different  dis- 
tricts by  different  members  of  the  same  partnership  for  an 
adjudication  of  the  bankruptcy  of  said  partnership,  the 
court  in  which^thp  petitiQja.is,  f^rst  filed,.  Jiaving  Jurisdiction, 
shall  take  and  retain  jurisdiction  over  all  proceedings  in 
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such  bankruptcy  until  the  same  shall  be  closed;  and  if  such 
petitions  shall  be  filed,  in  the  same  district,  action  shall  be 
first  had  upon  the  one  first  filed.  But  the  court  so  retain- 
ing jurisdiction  shall,  if  satisfied  that  it  is  for  the  greatest 
convenience  of  parties  in  interest  that  another  of  said 
courts  should  proceed  with  the  cases,  order  them  to  be 
transferred  to  that  court. 
See  sees.  196  and  197,  ante 


yh. 

Priority  of  Petitions. 

Whenever  two  or  more  petitions  shall  be  filed  by  credi- 
tors a,gainst  a  common  debtor,  alleging  separate  acts  of 
bankruptcy  committed  by ,  said  debtor  on  differeut  days 
within  four  months  prior  to  the  filing  of  said  petitions,  and 
the  debtor  shall  appear  and  show  cause  against  an  adju- 
dication of  bankruptcy  against  him  on  the  petitions,  that 
petition  shall  be  first  heard  and  tried  which  alleges  the 
commission  of  the  earliest  act  of  bankruptcy;  and  in  case 
the  several  acts  of  bankruptcy  are  alleged  in  the  different 
petitions  to  have  been  committed  on  the  same  day,  the 
court  before  which  the  same  are  pending  may  order  them 
to  be  consolidated,  and  proceed  to  a  heading  as  upon  one 
petition;  and  if  an  adjudication  of  bankriiptcy  be  made 
upon  either  petition ,  or  for  the  commission  of  a  single  act 
of  bankruptcy,  it  shall  not  be  necessary  to  proceed  to  a 
hearing  upon  the  remaining  petitions,  unless  proceedings 
be  taken  by  the  debtor  for  the  purpose  oJ  causivag  suet 
adjudication  to  be  annulled  or  vacated. 

See  sec.  198,  ante.- 

vni. 

Proceedings  in  Partnership  Cases. 

Any  member  of  a  partnership,  who  re/ uses  to  join  in  d 
petition  to  hai^e  the  partnership  declared  bankvjpt,  shall 
be  entitled  to  resist  the  prayer  of  the  pet  tion  in  the  same 
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manner  as  if  the  petition  had  been  filed  by  a  creditor  of 
the  partnership,  and  notice  of  the  filing  of  the  petition 
shall  be  given  to  him  in  the  same  manner  as  provided  by 
law  and  by  these  rules  in  the  case  of  a  debtor  petitioned 
against;  and  he  shall  have  the  right  to  appear  at  the  time 
fixed  by  the  court  for  the  hearing  of  the  petition,  and  to 
make  proof,  if  he  can,  that  the  partnership  is  not  insolvent 
or  has  hot  committed  an  act  of  bankruptcy,  and  to  make 
all  defences. which  any  debtor  proceeded  against  is  entitled 
to  take  by  the  provisions  of  the  act;  and  in  case  an  adjudi- 
cation of  bankruptcy  is  made  upon  the  petition,  such  part- 
ner shall  be  required  to  file  a  schedule  of  his  debts  and  an 
inventory  of  his  property  in  the  same  manner  as  is  required 
by  the  act  in  cases  of  debtors  against  whom  adjudication  of 
bankruptcy  shall  be  made. 
See  chapter  XVII,  ante. 

IX. 

Schedule  in  Involuntary  Bankruptcy. 

In  all  cases  of  in.voluntary  bankruptcy  in  which  the 
bankrupt  is  absent  or  can  not  be  found,  it  shall  be  the  duty 
of  the  petitioning  creditor  to  file,  within  five  days  after  the 
date  of  the  adjudication,  a  schedule  giving  the  names  and 
places  of  residejice  of  all  the  creditors  of  the  bankrupt, 
according  to  the  best  information  of  the  petitioning  credi- 
tor. If  the  debtor  is  found,,  and  is  served  with  notice  to 
furnish  a  schedule  of  his  creditors  and  fails  to  do  so,  the 
petitiojiing  creditor  may  apply  for  an  attachment  against 
the  debtor,  or  may  himself  furnish  such  schedule  as  afore- 
said. 
See  sees.  173  to  180,  ante. 

As  to  the  duty  of  the  referee  to  cause  suth  schedules  to  be  filed, 
see  B.  A.  1898,  Sec.  39,  clause  6. 


Indemnity  for  Expenses. 

Before  incurring  any  expense  in  publishing  or  mailing 
notices,  or  in  travelling,  or  in  procuring  the  attendance  of 
witnesses,  or  in  perpetuating  testimony,  the  clerk,  marshal 
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or  referee  may  require,  from  the  bankrupt  qr  other  person 
in  whose  behalf  the  duty  is  to  be  performed,  indemnity, 
for  such  expense.  Money  advanced  for  this  purpose  bv 
the  bankrupt  or  other  person  shall  be  repaid  him  out  of. 
the  estate  as  part  of  the  cost  of  administering  the  same. 
B.  A.  1898,  Sees.  62  and  646,  clause  1. 

XL 

,    Amendmeuts. 

The  court  may  allow  amendments  to  the  petition  and 
schedules  on  application  of  the  petitioner.  Amendments 
shall  be  printed  or  written,  signed,  and  verified,  like  orig- 
inal petitions  and  schedules.  ,  If  amendments-  are  made  to 
separate  schedules,  the  same  must  be  made  separately,  with 
proper  references.  In  the  application  for  leave  to  amend, 
the  petitioner  shall  state  the  cause  of  error  in  the  paper 
originally  filed. 
See  sees.  170,  180  and  202. 

,xn. 

Duties  of  Referee. 

I.  The  order  referring  a  case  to  a  referee  shall  name  a 
day  upon  which  the  bankrupt  shall  attend  before  the 
referee;  and  from  that  day  the  bankrupt  shall  be  subject 
to  the  orders  of  the  court  in  matters  relating  to  his  bank- 
ruptcy, and  may  receive  from  the  referee  a  protection 
against  arrest,  to  continue  until  the  final  adjudication  on 
his  application  for  a  discharge,  unless  suspended  or  vacated 
by  order  of  the  court.  A  copy  of  the  order  shall  forth- 
with be  sent  by  mail  to  the  referee,  or  be  delivered  to  him 
personally  by  the  clerk  or  other  officer  of  the  court.  And 
thereafter  all  the  proceedings,  except  such  as  are  required 
by  the  act  or  by  these  general  orders  to  be  had  before  the 
judge,  shajl  be  had  before  the  referee. 

2.  The  time  when  and  the  place  where  the  referees  shal'. 
act  upon  the  matters  arising  under  the  seyeral  cases  referred 
to  them  shall  be  fixed  by  special  order  of  the  judge,  or  by  the 
referee;  and  dt  such  times  and  places  the  referees  may  perform 
the, duties  which  they  are  empowered  by  the  act  to  perform. 
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3.  Applications  for  a  discharge,  or  for  the  approval  of  a 
composition,  or  for  an  injunction  to  stay  proceedings  of  a 
court  or  officer  of.tbe  United.  States  or  of  a  Stated  shall  l^e 
heard  apd  decided  by  the  judge.  But  he. may  refer  such 
an  application,  or  any.  specified,  issue  arising  thereqn,  to 
the  referee  to  ascertain  and  report  the  facts. 
See  sec.  83,  et  seg.,  ante. 


XIII. 

Appointment  and  Remoyal  of  Trustee. 

The  appointment  of  a  trustee  by  the  creditors  shall  be 
subject  to  be  approved  or  disapproved  ,by  the  referee  or  by 
the  judge;  and  he  shall  be  removable  by  the  judge  only. 
See  sees.  351,  352  and  363,  ante. 


XIV. 

No  Official  or  General  Trlistee. 

No  official  trustee  shall  be  a.ppointed  by  the  court,  nor 
any  |;eneral  trustee  to  act  in  classes  of  cases. 

XV. 

Trustee  Not  Appointed  in  Certain  Gases. 

If  the  schedule  of  a  voluntary  bankrupt  discloses  no 
assets,  and  if  n6'  creditor  dppears  at  the  first  meeting,  the 
court  may,  by  order  settihg  out  the  facts,  direct  that  no 
trustee  be  Sppbinteid;  but  at  a^ny  tirrie  thereafter  a  trustfee 
may  be  appointed,  if  the  court  shall  deem  it  desirable.  If 
no  trustee  is  appomted  as  aforesaid,  the  court  may  order 
that  no  meeting  of  th6  creditors  other  than  the  first  meeting 
•shall  be  called. 

See  sees.  351  and  352,  ante 
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XVI. 

Notice  to  Trustee  of  His  Appointment. 

It  shall  be  the  duty  of  the  referee,  immediately  upon 
the  appointment  aiid  approval  of  the  trustee,  to  notify  him 
in  person  or  by  mail  of  his  appointment;  and  the  notice 
shall  require  the  trustee  forthwith  to  notify  the  referee  oi 
his  acceptance  or  rejection  of  the  trust,  and  shall  contain 
a  statement  of  the  penal  sum  of  the  trustee's  bond. 
See  sec.  354,  ante. 

XYII. 

Duties  of  Trustee. 

The  trustee  shall,  immediately  upon  entering  upon  his 
duties,  prepare  a  complete  inventory  of  all  the  property 
of  the  bankrupt  that  comes  into  his  possession.  The 
trustee  shall  make  a  report  to  the  court,  within  twenty 
days  after  receiving  the  notice  of  his  appointment,  of  the 
articles  set  off  to  the  bankrupt  by  him,  according  to  the 
provisions  of  the  forty-seventh  section  of  the  act,  with  the 
estimated  value  of  each  article,  and  any  creditor  may  take 
exceptions  to  the  determination  of  the  trustee  within 
twenty  days  after  the  filing  of  the  report.  The  referee 
may  require  the  exceptions  to  be  argued  before  him,  and 
shall  certify  them  to  the  court  for  final  determination  at. 
the  request  of  either  party.  In  case  the  trustee  shall  neg- 
lect to  file  any  report  or  statement  which  it  is  made  his 
duty  to  file  or  make  by  the  act,  or  by  any  general  order  in 
bankruptcy,  within  five  days'  after  the  same  shall  be  due, 
it  shall  be  the  duty  of  the  referee  to  fnake  an  order  requir- 
ing the  trustee  to  show  cause'  before  the  judge,  at  a -time 
specified  in  the  order,  why  he  should  not  be  removed  from 
1  office.  The  referee  shall  cause  a  copy  of  the  order  to  be 
served  upon  the  trustee  at  least  seven  days  before  the 
time  fixed  for  the  hearing,  and  proof  of  the  service  thereof 
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to  be  delivered  to  the  clerk.     All  accounts  of  trustees  shall 
be  referred  as  of  course  to  the  referee  for  audit,  unless 
otherwise  specially  ordered  by  the  court. 
See  sec.  357,  ante. 


XVIII. 

Sale  of  Property. 

1.  All  sales  shall  be  by  public  auction  unless  otherwise 
ordered  by  the  court: 

2.  Upon  application  to  the  court,  and  for  good  cause 
shown,  the  trustee  may  be  authorized  to  sell  any  specified 
portion  of  the  bankrupt's  estate  at  private  sale;  in  which 
case  he  shall  keep  an  accurate  account  of  each  articL' 
sold,  and  the  price  received  therefor,  and  to  whom  sold; 
which  account  he  shall  file  at  once  with  the  referee. 

3.  Upon  petition  by  a  bankrupt,  creditor,  receiver  or 
trustee,  setting  forth  that  a  part  or  the  whole  of  the  bank- 
rupt's estate  is  perishable,  the  nature  and  location  of  such 
perishable  estate,  and  that  there  will  be  loss  if  the  same  is 
not  sold  immediately,  the  court,  if  satisfied  of  the  facts 
stated  and  that  the  sale  is  required  in  the  interest  of  the 
estate,  may  order  the  same  to  be  sold,  with  or  without 
notice  to  the  creditors,  and  the  proceeds  to  be  deposited  in 

court. 

See  sec.  550,  ct  seq.,  ante. 

XIX. 

Accounts  of  Marshal. 

The  marshal  shall  make  return,  under  oath,  of  his  actual 

and  necessary  expenses  in  the  service  of    every  warrant 

addressed  to  him,  and  for  custody  of  property,  and  other 

services,  and  other  actual  and  necessary  expenses  paid  by 

him,  with '/Vouchers  therefor  whenever  practicable,  and  also 

with  a  statement  that  the  amounts  charged  by  him  are  just 

and  reasonable. 
See  sec.  102,  ante. 
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XX. 

Papers  Filed  After  Reference. 

Proofs  of  claims  and  other  papers  filed  subsequently  to 
the  reference,  except  such  as  call  for  action  by  the  judge, 
may  be  filed  either  with  the  referee  or  with  the  clerk. 

XXI. 

Proof  of  Debts. 

1.  Depositions  to  prove  claims  against  a  bankrupt's  estate 
shall  be  correctly  entitled  in  the  court  and  in  the  cause. 
When  made  to  prove  a  debt  due  to  a  partnership,  it  must 
appear  on  oath  that  the  deponent  is  a  member  of  the  part- 
nership; when  made  by  an  agent,  the  reason  the  deposition 
is  not  made  by  the  claimant  in  person  must  be  stated;  and 
when  made  to  prove  a  debt' due  to  a  corporation,  the  depo- 
sition shall  be  made  by  the  treasurer,  or,  if  the  corporation 
has  no  treasurer,  by  the  officer  whose  duties  most  nearly 
correspond  to  those  of  treasurer.  Depositions  to  prove 
debts  existing  in  open  account  shall  state  when  the  debt 
became  or  will  become  due;  and  if  it  consists  of  items 
maturing  qt  different  dates  the  average  due  date  shall  be 
stated,  in  default  of  which  it  shall  not  be  necessary  to  com- 
pute interest  upon  it.  All  such  depositions  shall  contain 
an  averment  that  no  note  has  been  received  for  such 
account,  nor  any  judgment  rendered  thereon.  Proofs  of 
debt  received  by  any  trustee  shall  be  delivered  to  the 
referee  to  whom  the  cause  is  referred. 

2.  Any  creditor  may  file  with  the  referee  a  request  that 
all  notices  to  which  he  may  be  entitled  shall  be  addressed 
to  him  at  any  place,  to  be  designated  by  the  post-office 
box  or  street  number,  as  he  may  appoint;"  and  there- 
after, and  until  some  other  designation  shall  be  made  by 
such  creditor,  all  notices  shall  be  so  addressed;  and  in  other 
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cases  notices  shall  be  addressed  as  specified  in  the  proof 
of  debt. 

3.  Claims  which  have  been  assigned  before  proof  shall 
be  supported  by  a  deposition  of  the  owner  at  the  time  of 
the  commencement  of  proceedings,  setting  forth  the  true 
consideration  of  the  debt  and  that  it  is  entirely  unsecured, 
or  if  secured,  the  security,  as  is  required  in  proving  secured 
claims.  Upon  the  filing  of  satisfactory  proof  of  the  assign- 
ment of  a  claim  proved  and  entered  on  the  referee's  docket, 
the  referee  shall  immediately  give  notice  by  mail  to  the 
original  claimant  of  the  filing  of  such  proof  of  assignment; 
and,  if  no  objection  be  entered  within  ten  days,  or  within 
further  time  allowed  by  the  referee,  he  shall  make  an  order 
subrogating  the  assignee  to  the  original  claimant.  If  objec- 
tion be  made,  he  shall  proceed  to  hear  and  determine  the 
matter. 

4.  The  claims  of  persons  contingently  liable  for  the 
bankrupt  may  be  proved  in  the  name  of  the  creditor  when 
known  by  the  party  contingently  liable.  When  the  name 
of  the  creditor  is  unknown,  such  claim  may  be  proved  in 
the  name  of  the  party  contingently  liable;  but  no  dividend 
shall  be  paid  upon  such  claim,  except  upon  satisfactory 
proof  that  it  will  diminish  pro  tanto  the  original  debt. 

5.  The  execution  of  any  letter  of  attorney  to  represent 
a  creditor,  or  of  an  assignment  of  claim  after  proof,  may 
be  proved  or  acknowledged  before  a  referee,  or  a  United 
States  commissioner,  or  a  notary  public.  When  executed 
on  behalf  of  a  partnership  or  of  a  corporation,  the  person 
executing  the  instrument  shall  make  oath  that  he ,  is  a 
member  of  the  partnership,  or  a  duly  authorized  officer 
of  the  corporation  on  whose  behalf  he  acts.  When  the 
person  executing  is  not  personally  known  to  the  officer 
taking  the  proof  or  acknowledgment,  his  identity  shall  be 
established  by  satisfactory  proof. 

6.  When  the  trustee  or  any  creaitor  rfhall  desire  the  re- 
examination of  any  claim  filed  against  the  bankrupt's 
estate,  he  may  apply  by  petition  to  the  referee  to  whom 
the  case  is  referred  for  an  order  for  such  re-examination. 
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and  thereupon  the  referee  shall  make  an  order  fixing  a 
time  for  hearing  the  petition,  of  which  due  notice  shall  be 
given  by  mail  addressed  to  the  creditor.  At  the  time 
appointed  the  referee  shall  take  the  examination  of  the 
creditor,  and  of  aiiy  witnesses  that  may  be  called  by  either 
party,  and  if  it  shall  appear  from  such  examination  that 
the  claim  ought  to  be  expunged  or  diminished,  the  referee 
may  order  accordingly. 
See  sees.  328  to  350,  ante., 

XXII. 

Taking  of  Testimony. 

The  examination  of  witnesses  before  the  referee  may  be 
conducted  by  the  party  in  person  or  by  ■  his  counsel  or 
attorney,  and  the  witnesses  shall  be  subject  to  examination 
and  cross-examination,  which  shall  be  had  in  conformity 
with  the  mode  now  adopted  in  courts  of  law.'  A  deposi- 
tion taken  upon  an  examination  before  a  referee  shall  be 
taken  down  in  writing  by  him,  or  under  his  direction,  in 
the  form  of  narrative,  unless  he  determines  that  the  examina- 
tion shall  be  by  question  and  answer.  When  completed  it 
shall  be  read  over  to  the  witness  and  signed  by  him  in  the 
presence  of  the  referee.  The  referee  shall  note  upon  the 
deposition  any  question  objected  to,  with  his  decision 
thereon;  and  the  court  shall  have  power  to  dea,l  with  the 
costs  of  incompetant,  immaterial,  or  irrelevant  depositions, 
or  parts  of  them,  as  may  be  just. 
See  chapter  XXXI,  ante. 

XXIII. 

Orders  of  Keferee. 

In  all  orders  made  by  a  referee,  it  shall  be  recited,  accord- 
ing as  the  fact  may  be,  that  notice  was.  given  and  the  man- 
ner thereof;  or  that  the  order  was  made  by  consent;  or  that 
no  adverse  interest  was  represented  at  the  hearing;  or  that 
the  order  was  made  after  hearing  adverse  interests. 

See  sec.  91,  ante. 
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XXIV. 

Transmission  of  Proved  Claims  to  Clerk.  '   , 

The, referee  shall  forthwith  transmit  to  the  clerk  a  list  of 
,the  claims  proved  againt  an  estate,  with  the  names   and 
addresses  of  the  proving  creditors. 
See  sec.  99,  ante, 

XXV. 

Special  Meeting  of  Creditors. 

Whenever,  by  reason  of  a  vacancy  in  the  office  of  trus- 
tee, or  for  any  other  cause,  it  becomes  necessary  to  call  a 
special  meeting  of  the  creditors  in  order  to  carry  out  the 
purposes  of  the  act,  the  court  may  call  such  a  meeting, 
specifying  in  the  notice  the  purpose  for  which  it  is  called. 

See  sec.  287,  ante 

XXVI. 

Accounts  of  Referee. 

Every  referee  shall  keep  an  accurate  account  of  his  trav- 
elling and  incidental  expenses,  and  of  those  of  any  clerk  or 
other  officer  attending  him  in  the  performance  of  his  duties 
in  any  case  which  may  be  referred  to  him;  and  shall  make 
return  of  the  same  under  oath  to  the  judge,  with  proper 
ypuchers  when  vouchers  can,  be  procured,  on  the  first 
Tuesday  in  each  month.. 

See  sec  82,  ante. 

XXVII. 

Ke\iew  by  Judge. 

When  a  bankrupt,  creditor,  trustee,  or  other  person  shall 
desire  a  review  by  the  judge  of  any  order  made  by  the 
referee,  he  shall  file  with  the  referee  his  petition  therefor, 
setting  out  the  error  complained  of;  and  the  referee  shall 
forthwith  certify  to  the  judge  the  question  presented,  a 
summary  of  the  evidence  relating  thereto,  and'the  finding 
and  order  of  the  referee  thereon. 

See  sees.  93  to  95,  ante. 
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XXTIII. 

Redemption  of  Property  and  Compounding  of  Claims. 

Whenever  it  may  be  deemed  for  the  benefit  of  the  estate 
of  a  bankrupt  to  redeem  and  discharge  any  mortgage  or 
other  pledge,  or  deposit  or  lien,  upon  any  property,  real  or 
personal,  or  to  relieve  said  property  from  any  conditional 
contract,  and  to  tender  performance  of  the  conditions 
thereof,  or  to  compound  and  settle  any  debts  or  other  claims 
due  or  belonging  to  the  estate  of  the  bankrupt,  the  trustee, 
or  the  bankrupt,  or  any  creditor  who  has  proved  his  debt, 
may  file  his  petition  therefor;  and  thereupon  the  court  shall 
appoint  a  suitable  time  and  place  for  the  hearing  thereof, 
notice  of  which  shall  be  given  as  the  court  shall  direct,  so 
that  all  creditors  and  other  persons  interested  may  appear 
and  show  cause,  if  any  they  have,  why  an  order  should  not 
be  passed  by  the  court  upon  the  petition  authorizing  such 
act  on  the  part  of  the  trustee. 

XXIX. 

Payment  of  Moneys  Deposited. 

No  moneys  deposited  as  required  by  the  act  shall  be  " 
drawn  from  the  depository  unless  by  check  or  warrant, 
signed  by  the  clerk  of  the  court,  or  by  a  trustee,  and  coun- 
tersigned by  the  judge  of  the  court,  or  by  a  referee  desig- 
nated for  that  purpose,  or  by  the  clerk  or  his  assistant 
under  an  order  made  by  the  judge,  stating  the  date,  the 
sum,  and  the  account  for  which  it  is  drawn;  and  an  entry  of 
the  substance  of  such  check  or  warrant,  with  the  date 
thereof,  the  sum  drawn  for,  and  the  account  for  which  it  is 
drawn,  shall  be  forthwith  made  in  a  book  kept  for  that 
purpose  by  the  trustee  or  his  clerk;  and  all  checks  and 
drafts  shall  be  entered  in  the  order  of  time  in  which  they 
are  drawn,  and  shall  be  numbered  in  the  case  of  each  estate. 
A   copy   of  this   general  order  shall  be  furnished  to  the 
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depository,    and  also  the   name   of  any  referee  or   clerk 
authorized  to  countersign  said  checks. 
See  sees.  359  and  599,  ante. 

XXX. 

Imprisoned  Debtor. 

If,  at  the  time  of  preferring  his  petition,  the  debtor  shall 
be  imprisoned,  the  court,  upon  application,  may  order  him 
to  be  produced  upon  habeas  corpus,  by  the  jailor  or  any 
officer  in  whose  custody  he  may  be,  before  the  referee,  for 
the  purpose  of  testifying  in  any  matter  relating  to  his  bank- 
ruptcy; and,  if  committed  after  the  filing  of  his  petition 
upon  process  in  any  civil  action  founded  upon  a  claim  prov- 
able in  bankruptcy,  the  court  may,  upon  like  application, 
discharge  him  from  such  imprisonment.  If  the  petitioner, 
during  the  pendency  of  the  proceedings  in  bankruptcy,  be 
arrested  or  imprisoned  upon  process  in  any  civil  action,  the 
district  court,  upon  his  application,  may  issue  a  writ  of 
habeas  corpus  to  bring  him  before  the  court  to  ascertain 
whether  such  process  has  been  issued  for  the  collection  of 
any  claim  provable  in  bankruptcy,  and  if  so  provable  he 
shall  be  discharged;  if  not,  he  shall  be  remanded  to  the 
custody  in  which  he  may  lawfully  be.  Before  granting  the 
order  for  discharge  the  court  shall  cause  notice  to  be  served 
upon  the  creditor  or  his  attorney,  so  as  to  give  him  an 
opportunity  of  appearing  and  being  heard  before  the  grant- 
ing of  the  order. 

See  sec.  639  ei  seq.  ante. 

xxxi: 

Petition  for  Discharge. 

The  petition  of  a  bankrupt  for  a  discharge  shall  state 
concisely,  in  accordance  with  the  provisions  of  the  act  and 
the  orders  of  the  court,  the  proceedings  in  the  case  and 
the  acts  of  the  bankrupt. 

See  sec.  711,  ante. 
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XXXII. 

Opposition  to  Discharge  or  Composition. 

A  creditor  opposing  the  application  of  a  bankrupt  for  his  ' 
discharge,  or  for  the  confirmation  of  a  composition,  shall 
enter  his  appearance  in  opposition  thereto  on  the  day  when 
the  creditors  are  required  to  show  cause,  and  shall  file  a 
specification  in  writing  of  the  grounds  of  his  opposition 
within  ten  days  thereafter,  unless  the  time  shall  be  enlarged 
by  special  order  of  the  judge. 
See  sec.  714  et  seq.  ante. 

XXXIII. 

Arbitration. 

Whenever  a  trustee  shall  make  application  to  the  court 
for  authority  to  subrnit  a  controversy  arising  in  the  settle- 
ment of  a  demand  against  a  bankrupt's  estate,  or  for  a 
debt  due  to  it,  to  the  determination  of  arbitrators,  or  for 
authority  to  compound  and  settle  such  controversy  by 
agreement  with  the  other  party,  the  application  shall 
clearly  and  distinctly  set  forth  the  subject-matter  of  the 
controversy,  and  the  reason  why  the  trustee  thinks  it 
proper  and  most  for  the  interest  of  the  estate  that  the 
controversy  should  be  settled  by  arbitration  or  otherwise. 
See  sec.  708,  ante. 


XXXIV. 

Costs  in  Contested  Adjudication. 

In  cases  of  involuntary  bankruptcy,  when  the  debtor 
resists  an  adjudication,  and  the  court,  after  hearing,  ad- 
judges the  debtor  a  bankrupt,  the  petitioning  creditor  shall 
recover,  and  be  paid  out  of  the  estate, ,  the  same    costs 
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that  are  allowed  to  a  party  recovering  in  a  feuit  in  equity; 
and  if  the  petition  is  dismissed,  the  debtor  shall  recover 
like  costs  against  the  petitioner. 
See  sec.  249,  wnie. 

XXXY. 

Compensation  of  Clerks,  Referees  and  Trustees. 

1.  The  fees  allowed  by  the  act  to  clerks  shall  be  in  full 
compensation  for  all  services  performed  by  them  in  regard 
to  filing  petitions  or  other  papers  required  by  the  act  to  be 
filed  with  them,  or  in  certifying  or  deliveririg  papers  or 
copies  of  records  to  referees  or  other  officers,  or  in  receiving 
or  paying  out  money;  but  shall  not  include  copies  furnished 
to  other  persons,  or  expenses  necessarily  incurred  in  pub- 
lishing or  mailing  notices  or  other  papers. 

2.  The  compensation  of  referees,  prescribed  by  the  act, 
shall  be  in  full  compensation  for  all  services  pferformed  by 
them  under  the  act,  or  under  these  general  orders;  but 
shall  not  include  expenses  necessarily  incurred  by  them  in 
publishing  or  mailing  notices,  in  travelling,  or  in  perpetuat- 
ing testimony,  or  other  expenses  necessarily  incurred  in  the 
performance  of  their  duties  under  the  act  and  allowed  by 
special  order  of  the  judge. 

3.  The  compensation  allowed  to  trustees  by  the  act 
shall  be  in  full  compensation  for  the  services  performed  by 
them ;  but  shall  not  include  expenses  necessarily  incurred  in 
the  performance  of  their  duties  and  allowed  upon  the  set- 
tlement of  their  accounts. 

4.  In  any  case  in  whifch  the  fees  of  the  clerk,  referee  and 
trustee  are  not  required  by  the  act  to  be  paid  by  a  debtor 
before  filing  his  petition  to  be  adjudged  a  bankrupt,  the 
judge,  at  any  time  during  the  pendency  of  the  proceedings 

in  bankruptcy,  may  order  those  fees  to  be  paid  out  of  the 
estate;  or  may,  after  notice  to  the  bankrupt,  and  satisfactory 
proof  that  he  then  has  or  can  obta.in  the  money  with  which  to 
pay  those  fees,  order  him  to  pay  therri' within  a  time  specified. 
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and,  if  he  fails  to  do  so,  may  order  his  petition  to  be  dismissed. 
He  may  also,  pendtng  such  proceedings,  both  in  voluntary  and 
involuntary  cases,  order  the  commissions  of  referees  and  trus- 
tees to  be  paid  immediately  after  such  commissions  accrue  and 
are  earned  (as  amended  December  11,  1905,  199  U.  S.  618). 
See  sees.  98,  100,  364,  365,  366  and  367,  ante. 

XXXVI, 
Appeals. 

1 .  Appeals  from  a  court  of  bankruptcy  to  a  circuit  court 
of  appeals,  or  to  the  supreme  court  of  a  Territory,  shall  be 
allowed  by  a  judge  of  the  court  appealed  from  or  of  the 
court  appealed  to,  and  shall  be  regulated,  except  as  other- 
wise provided  in  the  act,  by  the  rules  governing  appeals  in 
equity  in  the  courts  of  the  United  States. 

2.  Appeals  under  the  act  to  the  Supreme  Court  of  the 
United  States  from  a  circuit  court  of  appeals,  or  from  the 
supreme  court  of  a  Territory,  or  from  the  supreme  court  of 
the  District  of  Columbia,  or  from  any  court  of  bankruptcv 
whatever,  shall  be  taken  within  thirty  days  after  the  judg- 
ment or  decree,  and  shall  be  allowed  by  a  judge  of  the 
court  appealed  from,  or  by  a  justice  of  the  Supreme  Court 
of  the  United  States. 

3.  In  every  case  in  which  either  party  is  entitled  by  the 
act  to  take  an  appeal  to  the  Supreme  Court  of  the  United 
States,  the  court  from  which  the  appeal  lies  shall,  at  or 
before  the  time  of  entering  its  judgment  or  decree,  make 
and  file  a  finding  of  the  facts,  and  its  conclusions  of  law 
thereon,  stated  separately;  and  the  record  transmitted  to 
the  Supreme  Court  of  the  United  States  on  such  an  appeal', 
shall  consist  only  of  the  pleadings,  the  judgment  or  decree, 
the  finding  of  facts,  and  the  conclusions  of  law. 

See  sees.  855,  858  and  886,  ante. 

XXXYII. 

General  Provisions. 

In  proceedings  in  equity,  instituted  for  the  purpose  of 
carrying  into  effect  the  provisions  of  the  act,  or  for 
enforcing  the  rights  and  remedies  given  by  it,  the  rules  of 
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equity  practice  established  by  the  Supreme  Court  of  the 
United  States  shall  be  followed  as  nearly  as  may  be.  In 
proceedings  at  law,  instituted  for  the  same  purpose,  the 
practice  and  procedure  in  cases  at  law  shall  be  followed  as 
nearly  as  may  be.  But  the  judge  may,  by  special  ordgr  in 
any  case,  vary  the  time  allowed  for  return  of  process,  for 
appearance  and  pleading,  and  for  taking  testimony  and 
publication,  and  may  otherwise  modify  the  rules  for  the 
preparation  of  any  particular  case  so  as  to  faciliate  a  speedy 
hearing. 

XXXYIII. 

Forms. 

The  several  forms  annexed  to  these  general  orders  shall 
be  observed  and  used,  with  such  alterations  as  may  be 
necessary  to  suit  the  circumstances  of  any  particular  case. 
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PETITIONS,  SCHEDULES  ADJUDICATION  AND 
ORDER   OF  REFERENCE. 

No.  1. 
Debtor's  Petition 

(Official  Form  No.  i.) 
To  the  Honorable  — '—,  Judge  of  the  District  Court  of  the 

I    United  States,  for  the District  of : 

The  petition  of ,  of ,  in  the  county  of  — — ,  and 

district  and  state  of -, '■  [state  occupation']',  respectfully 

represents :  , 

That  he  has  had  his  principal  place  of  business  [or,  has  re- 
sided, or,  has  had  his  domicile]  for  the  greater  portion  of  six 
months  next  immediately  preceding  the  filing  of  this  -petition 

at  ■ ,  within  said  judicial  district ;  that  he  owes  debts  which 

he  is  unable  to  pay  in  full ;  that  he  is  willing  to  surrender  all 
his  property  for  th;e  benefit  of  his  creditors  except  such  as  is 
exempt  by  law,  and  desires  to  obtain  the  benefit  of  the  acts  of 
Congress  relating  to  bankruptcy.  ' ' 

That  the  schedule  hereto  annexed,  marked  A,  and  verified 
by  your  petitioner's  oath,  contains  a  full  and  true  statement  of 
all  his  debts,  and  (so  far  as  it  is  possible  to  ascertain)  the 
names  and  places  of  residence  of  his  creditors,  and  such  further 
statements  concerning  said  debts  as  are  required  by  the  provi- 
sions of  said  acts : 

That  the  schedule  hereto  annexed,  marked  B,  and  verified  by 
your  petitioner's  oath,  contains  an  accurate  inventory  of  all  his 
property,  both  real  and  personal,  and  such  further  statements 
concerning  said  property  as  ai-e  required  by  the  provisions  of 
said  acts :  '' 
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Wherefore  your  petitioner  prays  that  he  may  be  adjudged 
by  the  court  to  be  a  bankrupt  within  the  purview  of  said  acts. 


,  Attorney; 

United  States  of  America,  District  of — ,  ss. 

I,  ,  the  petitioning  debtor  mentioned  and  described  in 

the  foregoing  petition,  do  hereby  make  solemn  oath  that  the 
statements  contained  therein  are  true  according  to  the  best  of 

my  knowledge,' information  and  belief.  , 

Petitioner. 

Subscribed  and  sworn  to  before  me  this day  of , 

A.  D.  19—.^ 

{Official  character.] 

(1)  Oaths  required  by  the  a'cti  except  upon  hearings  in  court,  may  be  ad- 
ministered by  referees  and  by  officers  authorized  to  adininister  oaths  in  pro- 
ceedings before  the  courts  of  the  United  States,  or  under  the  laws  of  the 
state  where  the  same  are  to  be  taken.  Banltrupt  Act  of  1898,  ch..  4,  sec.  20. 
The  oath  ,  should  be  made  by  the  petitioner  or  some,  one  familiar 
with  the. facts.  In  re  Nelson,  98  Fed.  Rep.  76;  Leidlgh  Carriage  Co.  vs. 
Stengel;  (C.  C.  A.  6  Cir.)  95  Fed.  Rep.  637,  2  Am.  B.  R.  283;  in  re 
Chequasset  Bank,  7  Am.  B.  R.  87;  Green  River  Deposit  Bank  vs.  Craig 
Bros.,  6  Am.  B.  R.  381. 

..    .      No.  2. 
Voluntary  Petition  by  a  Corporation. 

To  the  Honorable  ,  Judge'  of  the  District  Court  of  the 

United  States,  for  the ,  District  of . 

The  petition  of  the  A.  B.  Company,  a  corporation  organized 

under  the  laws  of  the  State  of ,  and  having  its  principal 

place  of  business  at  ,  in  the  State  of  ,.and  not  a 

municipal,  railroad,  insurance,  or  banking  corporation,  respect- 
fully represents :  ,       ,     ,  • 

That  it  has  had  its  principal  place  of  business  {or  has  had  its 
domicile)  for  the  greater  portion  of  six  months  next  immedi- 
ately preceding  the  filing  of  this  petition  at ,  within  said 

■judicial  district.  ■ 

That  this  petition  is  filed  pursuant  to  a  resolution  passed  by 

the  Board  of  Directors  at  a  regular  meeting  held  on  the 

(Jay  of ,  at ;  that  the  corporation  owes  debts  which  it 
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is  unable  to  pay  in  full ;  that  it  is  willing  to  surrender  all  its 
property  for  the  benefit  of  its  creditors  and  desires  to  obtain 
the  benefit  of  the  acts  of  Congress  relating  to  bankruptcy : 

That  the  schedule  hereto  annexed,  marked  A,  verified  by  the 
president  of  your  petitioner  under  oath,  contains  a  full  and  true 
statement  of  all  of  its  debts,  and  (so  far  as  it  is  possible  to 
ascertain)  the  names  and  places  of  residence  of  its  creditors, 
and  such  further  statements  concerning  said  debts  as  are 
required  by  the  provisions  of  said  acts. 

That  the  schedule  hereto  annexed,  marked  B,  and  verified  by 
the  president  of  your  petitioner  under  oath,  contains  an  accur- 
ate inventory  of  all  of  its  property,  both  real  and  personal,  and 
such  further  statements  concerning  said  property  as  are  re- 
quired by  the  provisions  of  said  acts. 

Wherefore  your  petitioner  prays  that  it  may  be  adjudged  by 
the  court  to  be  a  bankrupt  within  the  purview  of  said  acts. 

[corporate  seal.J  The  A.  B.  Company, 

By  A.  B.,  President. 
,  Attorney. 

United  States  of  America, District  of ,  ss. 

I,  A.  B.,  president  of  the  A.  B.  Company,  the  petitioning 
debtor  mentioned  and  described  in  the  foregoing  petition,  do 
make  solemn  oath  that  the  statements  contained  therein  are 
true  according  to  the  best  of  my  knowledge,  information  and 
belief,  and  in  pursuance  of  a  resolution  passed  by  the  Board  of 

Directors  at  a  regular  meeting  held  on  the day  of , 

I  have  signed  the  corporate  name  and  affixed  the  corporate  seal 
to  said  petition.  A.  B. 

Subscribed  and  sworn  to  before  me  this day  of . 

A.  S., 
Notary  Public. 
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Schedule  B.  (2) 
Personal  Property. 

N.  B. —  This  sheet  must  he  signed  by  the  debtor  at  the  end  of  the  statement. 


A.  Cash  on  hand,  . 

B.  Bills  of  exchange,  promissory  notes,  or  securities  of 

any  description    (each  to  be  set  out  separately). 

Promissory  note,  of  B.  E.,  endorsed  by  X.  Z., 

C.  Stock .  in  trade  in  my  business  of   dry  goods  mer- 

ehfint  •■ at  of  the  value, 

D.  Household   goods,  and   furniture,   household   stores, 

wearing  apparel,   and   ornaments   of  the   person, 

viz.,  all  situated  at  No. St., , 

,  valued  at, 

E.  Books,  prints,  and  pictures,  viz.,  family  pictures  at 

No.  — ■■ —  St.,' ,  ,  valued  at, 

I 

F.  Horses,  cows,  sheep,  and  other  animals   (with  cum- 

ber of  each),  viz., 

G.  Carriages,  and  other  vehicles,  viz., 

H.     Farming  stock,  and  implements  of  husbandry,  viz., 
Shipping,  and  shares  in  vessels,  viz.. 


I. 
K. 

L. 

M. 


Machinery,  fixtures,  apparatus,  and  tools  used  in 
business,  with  the  place  where  each  is  situated, 
viz.. 

Patents,  copyrights,  and  trade-marks,  viz.. 

Goods  or  personal,  property  of  any  other  descrip- 
tion, with  the  place  where  each  is  situated,  viz.. 

Total, 


None. 
None. 
None. 
None. 

None. 
None. 

None. 


Petitioner. 
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Schedule  B.  (3) 
Choses  in  Action. 

N.' B. —  This,  sheet  must  be  signed  at  the  end  ihereof  by  the  debtor. 


A. 


B. 


Debts  due  petitioner  on  open  account,  as  follows: 

J.   S.     $ 

L.  E.    $ 

M.  P. 


D. 

E. 


Stocks  in  incorporated  companies,  interest  in  joint 
stock  companies,  and  negotiable  bonds,  as  follows : 

shares  stock  of  Z.  F.  Co. 

The  above  are  held  as  collateral  security  by  

National    Bank    of    as    set    forth    in 

Schedule  A  (2).  , 

Policies  of  Insurance,  as  follows: 

No. in  N.  Y.  L.  Co.  surrender  value. 

No.  in  X.  Y.  Z.  Co.  surrender  value. 

Unliquidated  Claims  of  every  nature,  with  their 
estimated  value,  as  follows: 

Deposits  of  money  in  banking  institutions  and  else- 
where, as  follows: 

Total, 


$- 


None. 
None. 
None. 


A.   B. 


Schedule  B.   (4) 


Property  in  reversion,  remainder,  or  expectancy,  including  proprty  held  in  trust  for 
the  debtor  or  subject  to  any  power  or  right  to  dispose  of  or  to  charge. 

N.  B. —  A  particular  description  of  each  interest  must  be  entered.  If  all  or  any  of 
the  .debtor's  property  has  been  conveyed  by  deed  of  assignment,  or  otherwise, 
for  the  benefit  of  creditors,  the  date  of  such  deed  should  be  stated,  the  name 
and  address  of  the  person  to  whom  the  property  was  conveyed,  the  amount 
realized  from  the  proceeds  thereof,  and  the  disposal  of  the  same,  as*  far  as 
known  to  the  debtor.     This  sheet  must  be  signed  at  the  end  thereof  by  the 

debtqr. 


GENEHAL  INTEREST. 


Interest  in  land. 


Personal  property, 

Property  in  money, 
stocks,  shares,  bonds, 
annuities,  etc. 

Sights  and  powers, 
legacies  and  be- 
quests. 


PARTICULAR    DESCRIPTION. 


A  beneficial  interest  under  will  of 
J.  B.  to  house  and  lot  on  V.  St. 

held  by  M.  Trust 

Co.  in  trust  for  C.  B.  for  life 

with  remainder  after  her  death 

to  A.  B.,  G.  B.  or  the  survivor. 


Total, 


SUPPOSED   VAIUE 
OP    MY    INTEREST. 


None. 


None. 


None. 
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PROPERTY  HEKETOFOKE  CONVEYED  FOR  BENEFIT  OF 
CBEDITOKS. 


What  portion  of  debtor's  property  has  been  conveyed  by 
deed  of  assignment,  or  otherwise,  for  benefit  of  credit- 
ors; date  of  such  deed,  name  and  address  of  party  to 
whom  conveyed;  amount  realized  therefrom,  and  dis- 
posal of  same,  so  far  as  known  to  debtor. 

What  sum  or  sums  have  been  paid  to  counsel,  and  to 
whom,  for  services  rendered  or  to  be  rendered  in  this 
bankruptcy. 

Total, 


AMOUNT  REALIZED 

FROM   PROCEEDS 

OP     PROPERTY 

CONVEYED. 


A.  B. 


Schedule  B.   (5) 

A  particular  statement  of  the  property  claimed,  as  exempted  from  the  operation  of  the 

Acts  of  Congress  relating  to   Bankruptcy,   giving  each  item    of  property  and   it3 

valuation;  and,  if  any   portion,  of  it  is  real  estate,  its  location,    description,   and 
present  use. 

N.  B. —  This  sheet  must  be  signed  by  the  debtor  at  the  end  of  the  statement. 

Military  uniforms,  arms,   and  equipments. 

Property  claimed  to  be  exempted  by  State  laws,  its  val- 
uation; whether  real  or  personal;  its  description  and 
present  use;  and  reference  given  to  the  statute  of  the 
State  creating  the  exemption,  as  follows: 

All  household  furniture,  household  stores  and  wearing 
apparel  and  family  fixtures  claimed  by  me  as  a  mar 
ried  man,  the  head  and  support  of  a  family,  under 
section Revised  Statutes  of . 

Total, 

A.  B. 


Schedule  B.  (6) 

Books,  Papers,  Deeds,   and  Writings  relating  to   Bankrupt's  Business  and  Estate. 
N.  B. — -This  sheet  must  be  signed  at  the  end  thereof  by  the  debtor. 

The  following  is  a  true  list  of  all  books,  papers,  deeds,  and  writings  relating  to  my 
^  trade,  business,  dealings,  estate,  and  effects,  or  any  part  thereof,  which,  at  the 
date  of  this  petition,  are  in  my  possession  or  under  my  custody  and  control 
or  which  are  in  the  possession  or  custody  of  any  person  in  trust  for  me, 
or  for  my  use,  benefit,  or  advantage;  and  also  of  all  others  which  have 
been  heretofore,  at  any  time,  in  my  possession,  or  under  my  custody  or 
control,  and  which  are  now  held  by  the  parties  whose  names  are  hereinafter 

set  forth,  with  the  reason  for  their  custody  of  the  same. 

Books. 

Journal,  ledger,  cash  book,  and  bank  book. 
Deeds. 

Deed  to  lots  — —  and subdivision. 

2  deeds  for acre  tract  N.  E.  14  sect.  T E . 

Papers.  None. 

A.  B. 
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OATH  TO  SCHEDULE  B. 

United  States  of  America,  District  of  — — ,  ss. 

On  this  day  of  ,  A.  D.  18 — ,  before  me  personally  came  • 

,  the  person  mentioned  in  and  who  subscribed  to  the  foregoing  schedule, 

and  who,  being  by  me  first  duly  sworn,  did  declare  the  said  schedule  to  be 
a  statement  of  all  his  estate,  both  real  and  personal,  in  aecor'dance  with 
the  acts  of  Congress  relating  to  bankruptcy. 

— — ,  [Official  character. 1 

(1)   Lo^eland's  Bank.  sees.  60  and  81.     Gen.  Ord.  38  j  Mahoney  vs.  Ward, 
100  Fed.  Rep.  278,  3  Am.  B,  E.  770. 

Schedules  should  not  be  filed  with  judge  or  referee  but  with  the  clerk. 
In  re  Sykes,  106  -Fed.  Eep.  669*  •    - 

Summary  bF  Debts  and  Assets. 

[From  the  statement  of  the  bankrupt  in  Schedules  A  and  B.] 


Schedule  A 

I   (I) 

I     (2) 

:  a,> 

2 

3 
4 

5 

I 

2-a 

2-b 

2-C 

2-.d 
2-e 

2-f 
2-g 

2-h 
2-i 
2-k 

2-1 

2-m 
3-a 
3-b 

3-d 
3-e 

4 

S 
6 

Taxes     and     debts     due    United 
States " 

tt          tt 

tt          tt 
tt          tt 

Schedule  A. . . . 

Schedule  A 

Schedule  A.... 

Schedule  A 

Taxes    dfue    states,    counties,    dis- 
tricts, and  mimicipalities 

Wages ,....,.. 

Other  debts  preferred  by  law .... 

Seeuied   claims  •.........'. 

Unsecured  claims    

Notes   and   bills   which   ought  to 
be  paid  by  other  parties  thereto. 
Accommodation  paper  

Schedule   A,   total 

Schedule  B.... 
Schedule  B 

Cash  on  hand 

((           tt 

Bills,    promissory    notes,    and    se- 
curities     

It           ft 

tt           (t 

Household  goods    etc 

tt           it 
tt           tl 

it     ■            tt 

tt                 tt 
tl                 i< 

Books,  prints,  and  pictures 

Horses,  cows,  and  other_ animals. . 

Carriages  and  other  vehicles 

Farming  stock  and  implements... 
Shipping  and  shares  in  vessels.  . . . 
Machinery  tools,  etc '. 

"                 " .  .  .  . 

Patents,    copyrights,    and    trade- 
marks             

tt                 it 

Schedule  B 

tt          It 

tl          It 

tl          It 

Debts  due  on  open  accounts 

Stocks,  negotiable  bonds,  etc 

Policies  of  insurance 

"          " . . . . 

Deposits  of  money  in  banks  and 

Schedule  B.... 

Property  in  reversion,  remainder. 

Schedule  B.... 
Schedule  B 

Property  claimed  to  be  excepted . . 
Books,  deeds,  and  papers 

Schedule-  B,  total 
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]pio.  4. 
Partnership  Petition 

(Official  Form  No.  2.) 

To  the  Honorable ,  Judge  of  the  District  Court  of  the 

United  States  for  the District  of : 

The  petition  of  — -—  respectfully  represents: 

That  your  petitioners  and have  been  partners  under  the 

firm  name  of ,  having  their  principal  place  of  business  at 

-,  in  the'  county  of ,  and  district  and  state  of ,  for 

the  greater  portion  of  the  six, months  next  immediately  preced- 
ing the  filing  of  this  petition ;  that  the-  said  partners  owe  debts 
which  they  are  unable  to  pay  in  full ;  that  your  petitioners  are 
willing  to  surrender  all  their  property  for  the  benefit  of  their 
creditors,  except  such  as  is  exempt  by  law,  and  desire  to  ob- 
tain the  benefit  of  the  acts  of  Congress  relating  to  bank- 
ruptcy. 

That  the  schedule  hereto  annexed,  marked  A,  and  verified 

by oath,  contains  a  full  and  true  statement  of  all  the  debts 

of  said  partners,  and,  as  far  as  possible,  the  names  and  places 
of  residence  of  their  creditors,  and  such  further  statements  con- 
cerning said  debts  as  are  required  by  thje  provisions  of  said 
acts.  1 

That  the  schedule  hereto  annexed,  marked  B,  verified  by 
— ■ —  oath,  contains  an  accurate  inventory  of  all  the  property, 
real  and  personal,  of  said  partners,  and  such  further  state- 
ments concerning  said  property  as  are  required  by  the  provi- 
sions of  said  acts. 

And  said further  states  that  the  schedule  hereto  an- 

fgexed,  marked  C,  verified  by  his  oath,  contains  a  full  and  true 
statement  of  all  his  individual  debts,  and,  as  far  as  possible, 
the  names  and  places  of  residence  of  his  creditors,  and  such 
further  statements  concerning  said  debts  as  are  required  by  the 
provisions  of  said  acts;  and  that  the  schedule  hereto  an- 
nexed, marked  D,  verified  by  his  oath,  contains  an  accurate  in- 
ventory of  all  his  individual  property,  real  and  personal,  and 
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such  further  statements  concerning  said  property  as  are  re- 
quired by  the  provisions  of  said  acts. 

And  said  further  states  that  the  schedule  hereto  an- 
nexed, marked  E,  verified  by  his  oath,  contains  a  full  and  true 
statement  of  all  his  individual  debts,  and,  as  far  as  possible, 
the  names  and  places  of  residence  of  his  creditors,  and  such 
further  statements  concerning  said  debts  as  are  required  by  the 
provisions  of  said  acts ;  and  that  the  schedule  hereto  annexed, 
marked  F,  verified  by  his  oath,  contains  an  accurate  inventory 
of  all  his  individual  property,  real  and  personal,  and  such  fur- 
ther statements  concerning  said  property  as  are  required  by 
the  provisions  of  said  acts. 

And  said further  states  that  the  schedule  hereto  annex- 
ed, marked  G,  verified  by  his  oath,  contains  a  full  and  true 
statement  of  all  his  individual  debts,  and,  as  far  as  possible,  the 
names  and  places  of  residence  of  his  creditors,  and  such  further 
statements  concerning  said  debts  as  are  required  by  the  provi- 
sions of  said  acts;  and  that  the  schedule  hereto  annexed, 
marked  H,  verified  by  his  oath,  contains  an  accurate  inventory 
of  all  his  individual  property,  real  and  personal,  and  such  fur- 
ther statements  concerning  said  property  as  are  required  by  the 
provisions  of- said  acts. 

And  said further  states  that  the  schedule  hereto  annex- 
ed, marked  J,  verified  by  his  oath,  contains  a  full  and  true  state- 
ment of  all  his  individual  debts,  and,  as  far  as  possible,  the 
names  and  places  of  residence  of  his  creditors,  and  such  further 
statements  concerning  said  debts  as  are  required  by  the  provi- 
sions of  said  acts;  and  that  the  schedule  hereto  annexed, 
marked  K,  verified  by  his  oath,  contains  an  accurate  inventory 
of  all  his  individual  property,  real  and  personal,  and  such  fur- 
ther statements  concerning  said  property  as  are  required  by  the 
provisions  of  said  acts. 

Wherefore  your  petitioners  pray  that  the  said  firm  ^  may  be 
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adjudged  by  a  decree  of  the  court  to  be  bankrupts  within  the 
ptirview  of  said  acts. 


Petitionee  s. 
-,  Attorney. 

— ,  the  petitioning  debtors  mentioned  and  described  in  the 


foregoing  petition,  do  hereby  make  solemn  oath  that  the  state- 
ments contained  therein  are  true,  according  to  the  best  of  their 


knowledge,  information  and  belief. 


Petitioners. 

Subscribed  and  sworn  to  before  me  this day  of 

A.  D.  19—.  •  , 


[Official  character.] 


[Schedule  to  be  annexed  corresponding  with  schedule 
No.  3.] 

(a)  If  it  is  desired  to  have  the  partners  adjudged  bankrupt — insert  the 
words  at  this  point,  as  follows :  "and  the  several  partners  constituting 
said  firm." 


No.  5. 
Creditor's  Petition.* 

(Official  Form  No.  3.) 

To  the  Honorable ,  Judge  of  the  District  Court  of  the 

United  States  for  the District  of : 


The  petition  of ,  of ,  and ,  of ,  and , 

of ,  respectfully  shows : 

That  ,  of ,'  has  for  the  greater  portion  of  six 

months  next  preceding  the  date  of  filing  this  petition,  had  his 
principal  place  of  business   [or  resided  or  had  his  domicile] 

at ,  in  the  county  of .  and  state  and  district  aforesaid, 

and  owes  debts  to  the  amount  of  $1,000. 
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That  your  petitioners  are  creditors  of  said  ,  having 

provable  claims  amounting  in  the  aggregate,  in  excess  of  se- 
curities held  by  them,  to  the  sum  of  $S00.  That  the  nature 
and  amount  of  your  petitioners'  claims  are  as  follows : 


And  your  petitioners  further  represent  that,  said  is 

insolvent,  and  that  within  four  months  next  preceding  the  date 

of  this  petition  the  said committed  an  act  of  bankruptcy, 

in  that  he  did  heretofore,  to-wit,  on  the day  of 


Wherefore  your  petitioners  pray  that  service  of  this  petition, 

with  a  subpoena,  may  be  made  upon  ,  as  provided  in  the 

acts  of  Congress  relating  to  bankruptcy,  and  that  he  may  be 
adjudged  by  the  court  to  be  a  bankrupt  within  the  purview  of 
said  acts. 


Petitioners. 
— ,  Attorney. 

United  States  of  Anierica,  District  of ,  ss. 

-,  being  three  of  the  petitioners  above  named. 


do  hereby  make  solemn  oath  that  the  statements  contained  in 
the  foregoing  petition  subscribed  by  them  are  true. 
Before  me^ ,  this day  of ,  189 — . 


[Official  character.] 

[Schedules  to  be  annexed  (filed  by  bankrupt)  corresponding 
with  schedule  No.  3.  j 

XI)  Sec.  181  et  seq.    Gen.  Ords.  5  and  T. 

(2)  In  case  the  debtor  is  an  individual  the  following  words  should  be 
inserted  at  this  point :  "is  not  a  wage  earner  or  engaged  chiefly  in 
farming  or  the  tillage  of  the  soil,  but  is  a  person  subject  to  be  adjudged 
a  bankrupt  upon  a  creditors'  petition." 

In  caae  the  debtor  is  a  corporation  the  following .  words  should  be 
inserted  at  this  point :  "is  a  corporation'  existing  under  the  laws  of  the 
state  of ,  and  not  a  municipal, ,  railroad,  insurance  or  a  banking  cor- 
poration," See  Sec.  4b,  the  bankrupt  act  as  amended  by  the  act  of  June 
25,  1910,  36  Stat,  at  L.  838. 
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No.  6. 

Affidavit  by  Attorneys  to  Creditor's  Petition. 

United  States  of  America,  Southern  District  of  New  York, 
City,  County  and  State  of  New  York,  ss. 

On  this  14th  day  of  November,  1901,  before  me  personally 
appeared  Charles  M.  Leslie  and  John  Ledyard  Lincoln,  who 
severally  made  solemn  oath  that  they  are  attorneys  and  coun- 
selors-at-law  of  the  Supreme  Court  of  the  state  of  Ohio  and  of 
the  District,  Circuit  and  Circuit  Court  of  Appeals  of  the  South- 
ern District  of  Ohio,  and  that  said  John  Ledyard  Lincoln  is  a 
counselor-at-law  admitted  tq  practice  in  the  Supreme  Court  of 
the  United  States,  and  that  they  are  the  attorneys  and  agents 
of  the  said  petitioners  in  all  matters  recited  in  and  relating  to 
the  said  petition;  that  they  have  read  the  foregoing  petition 
and  know  the  contents  thereof,  and  that  the  facts  stated  therein 
are  true;  that  their  sources  of  information  and  the  grounds 
01  their  belief  are  among  other  things,  examination  of  the 
original  notes  recited  in  the  said  petition;  examination  of  the 
books  of  the  said  The  Chequasset  Lumber  Company  now  in 
the  possession  of  the  said  receiver,  Eugene  F.  Perry,  at  66 
Broadway,  in  the  city,  county  and  state  of  New  York;  state- 
ments made  to  them  by  the  officers  of  the  said  petitioning 
banks  and  by  the  said  receiver;  that  the  reason  this  affidavit 
is  made  by  the  said  Leslie  and  LincolnJs  that  each  of  the  said 
petitioners  is  a  corporation  organized  under  the  laws  of  the 
United  States,  haying  its  only  office  and  place  of  business  in 
Cincinnati,  Ohio,  more  than  100  miles  from  the  city  of  New 
York,  and  having  no  officer  within  this  judicial  district;  and 
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that  they  have  full  authority"  from  the  said  petitioning  banks 
and  have  been  authorized  by  them  to  make  this  affidavit. 

Charles  M.  Leslie. 
John  Ledyard  Lincoln. 

Sworn  to  before  me  this  14th  day  of  November,  1901. 

[Seal.}  John  A.  Valentine, 

Notary  Public,  Kings  Co. 

Certificate  filed  in  N.  Y.  County. 
United  States  oi  America,  Southern  District  of  New  York, 
City,  County  and  State  of  New  York,  ss. 

On  this  14th  day  of  November,  1901,  before  me  personally 
appeared  Henry  Melville,  who  made  solemn  oath  that  he  is  an 
attorney-at-law  duly  admitted  to  practice  in  the  District  Court 
of  the  United  States  for  the  Southern  District  of  New  York, 
and  the  attorney  of  record  of  the  foregoing  petitioning  cred- 
itors; that  he  has  read  the  foregoing  petition  in  bankruptcy 
and  knows  the  contents  thereof,  and  that  the  facts  stated  there- 
in are  true ;  that  the  sources  of  his  information  as  to  the  truth 
of  said  facts  are  the  statements  made  to  him  by  Charles  M. 
Leslie  and  John  Ledyard  Lincoln,  attorneys  and  counselors- 
at-law,  residing  in  the  city  of  Cincinnati  and  state  of  Ohio,  at- 
torneys and  general  counsel  for  the  said  petitioners ;  that  the 
said  statements  have  been  made  under  oath,  as  appears  by  the 
foregoing  affidavits  and  otherwise;  that  the  reason  this  veri- 
fication is  not  made  by  the  petitioners  is  that  each  of  ftie  peti- 
tioners is  a  corporation  organized  under  the  laws  of  the  United 
States,  having  its  principal  and  only  place  of  business  in  Cin- 
cinnati, Ohio^  more  than  one  hundred,  miles  from  the  city  of 
New  York,  and  having  no  officer  within  this  judicial  district; 
and  that  the  deponent  has  been  duly  authorized  to  make  this 
verification.  Henry  Melville. 

Sworn  to  before  me  this  14th  day  of  November,  1901. 

[Seal.']  John  A.  Valentine, 

Notary  Public,  Kings  Co. 

Certificate  filed  in  N.  Y.  County. 
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(l)  This  aflfidavit  was  held  sufficient  in  re  Chequasset  Lumber  Co.,  7 
Am.  B.  R.  87. 

That  an  attorney  may  make  affidavit  when  familiar  with  the  facts,  see 
also  in" re  Nelson,  98  Fed.  Rep.  76;  Leidigh  Carriage  Co.  vs.  Stengel,  95 
Fed.  Rep.  637;  2  Am.  B.  R.  283;  Green  River  Deposit  Bank  vs.  Craig 
Bros.,  6  Am.  B.  R.  381. 


No.  ,7. 
Order  to  Show  Cause  upon  Creditors'  Petition. 

(Official  Form  No.  4.) 

In  the  District  Court  of  the  United  States 
For  the District  of . 


In  the  matter  of 


In  Bankruptcy. 


Upon  consideration  of  the  petition  of that be  de- 
clared a  bankrupt,  it  is  ordered  that  the  said do  appear 

at  this  court,  as  a  court  of  bankruptcy,  to  be  holden  at , 

in  the  district  aforesaid,  on  tha  day  of ,  at  

o'clock  in  the  ^noon,  and  show  cause,   if  any  there  be, 

why  the  prayer  of  said  petitiorj  should  not  be  granted;  and 

It  is  further  ordered  that  a  copy  of  said  petition,  together 

with  a  writ  of  subpoena,  be;  served  on  said ,  by  delivering 

the  same  to  him  personally  or  by  leaving  the  same  at  his  last 
usual  place  of  abode  in  said  district,  at  least  five  days  before 
the  day  aforesaid. 

Witness  the  honorable ,  judge  of  the  said  court,  and  the 

seal  thereof,  at .,  in  said  district,  on  the day  of , 

A.  D.  190 — .  , 

[Seal  of  the  court.']  Clerk. 
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No.  8. 
Subpoena  to  Alleged  Bankrupt  (i). 

(Official  Form  No.  5.) 

United  States  of  America, District  of .    To ,  'm 

said  district,  greeting : 

For  certain  causes  offered  before  the  District  Court  of  the 

United  States  of  America  within  and  for  the district  of 

,  as  a  court  of  bankruptcy,  we  command  and  strictly  en- 
join you,  laying  all  other  matters  aside  and  notwithstanding 
any  excuse,  that  you  personally  appear  before  our  said  Dis- 
trict Court  to  be  holden  at ,  in  said,  district,  on  the 

day  of ,  A.  D.  190 — ,  — —  to  answer  to  a  petition  filed  • 

by in  our  said  court,  praying  that  you  may  be  adjudged 

a  bankrupt ;  and  to  do  further  and  receive  that  which  our  said 
District  Court  shall  consider  in  this  behalf.  And  this  you  are 
in  no  wise  to  omit,  under  the  pains  and  penalties  of  what  may 
befall  thereon. 

Witness  the  honorable ,  judge  of  said  court,  and  the  seal 

thereof,  at ,  this day  of ,  A.  D.  190 — . 


Clerk. 


ISeal  of  the  court.'] 


(1)  See  Gen.  Ord.  3;  R.  S.  sees.  911  and  912;  B.  A.  1898,  sec.  18a.    Eq. 
Rule  13.  ' 


No.  9. 
Denial  of  Bankruptcy  (i). 

(Official  Form  No.  6.) 
In  the  District  Court  of  the  United  States 
For  the  -^ District  of . 


In  the  matter  of 


In  Bankruptcy. 


At ,  in  said  district,  on  the day  of ,  A.  D„ 

190 — . 
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And  now  the  said appears  and  denies  that  he  has  com- 
mitted the  act  of  bankruptcy  set  forth  in  said  petition,  or  that 
he  is  insolvent,  and  avers  that  he  should  not  be  declared  bank- 
rupt for  any  cause  in  said  petition  alleged ;  and  this  he  prays 
may  be  inquired  of  by  the  court  [or,  he  demands  that  the 
same  may  be  inquired  of  by  a  jury]. 


Subscribed  and  sworn  to  before  me  this  day  of ,  A.  D. 

[Official  character.] 
(1)  B.  A.  1898,  sec.  19;  sees.  228  et  seq.  ante.  ' 


No.  10. 

Order  for  Jury  Trial  (i). 

(Official  Form  No.  7.) 
In  the  District  Court  of  the  United  States 
For  the District  of . 


In  the  matter  of 


In  Bankruptcy. 


At ,  in  said  district,  on  the  — —  day  of  ,   19 — ■. 

Upon  the  demand  in  writing  filed  by  — — ,  alleged  to  be  a 
bankrupt,  that  the  fact  of  the  commission  by  him  of  an  act  of 
bankruptcy,  and  the  fact  of  his  insolvency  may  be  inquired  of 
by  a  jury,  it  is  ordered  that  said  issue  be  submitted  to  a  jury. 


Clerk. 
[Seal  of  the  court.'] 

(1)  B.  A.  189S,  sec.  19. 
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No.  11. 
Answer  to  Creditor's  Petition  (i). 

The  District  Court  of  the  United  States  for  the District 

of . 

In  the  matter  of  E.  F.  &  Co.,  F.  Brothers, 

and  N.  &  Co.,  Petitioners, 

vs. 
A.  B.  &  Company,  Respondents. 

Joint  plea  of  the  defendant,  A.  B.,  C.  B.  and  D.  B.,  part- 
ners under  the  firm  name  and  style  of  A.  B.  &  Company. 

The  defendants,  A.  B.,  C.  B.  and  D.  B.,  partners  under  the 
firm  name  and  style  of  A.  B.  &  Company,  by  protestation,  not 
confessing  nor  acknowledging  all  or  any  of  the  matters  or 
things  in  the  said  petition  of  said  petitioners  mentioned  and 
contained  to  be  true,  in  such  manner  and  form  as  the  same  are 
therein  set  forth  and  alleged,  for  plea  to  the  whole  of  said 
petition : 

These  defendants  say  that  said  petitioners  are  not,  nor  is 
either  of  them,  creditors  or  a  creditor  in  the  manner  or  form 
alleged  in  their  said  petition,  of  these  defendants  or  their 
said  firm,  and  that  the  alleged  demands  of  said  petitioners 
mentioned  and  referred  to  in  their. said  petition,  are  not  prov- 
able against  defendants  or  their  said  firm  as  in  petition  al- 
leged, nor  do  the  alleged  demands  of  said  petitioners  against 

defendants'  firm  amount  to  $ ,  and  that  the  petitioners, 

E.  F.  &  Company,  were  not  at  the  time  of  filing  said  petition 
herein,  entitled  to  demand  of  defendants'  firm  for  the  alleged 

sale  or  delivery  referred  to  in  petition,  the  sum  of  $ ,  nor 

any  other  sum  on  account  of  said  alleged  sale  or  delivery,  nor 

is  said  sum  of  $ ,  or  any  other  sum  for  the  alleged  sale 

and  delivery  of  said  goods,  due  to  saii  petitioners,  E.  F.  & 
Company.  That  the  petitioners,  F.  Bros.,  had  no  such  de- 
mand as  set  forth  in  petition,  nor  had  the  demand  amounting 
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to  $ ,  nor  was  that  sum,  or  any  other  sum,  due  from  de- 
fendants' firm  to  said  F.  Bros,  for  said  goods,  nor  for  the 
alleged  sale  or  delivery  referred  to  in  petition  by  F.  Bros,  to 
defendants'  firm.  That  the  petitioners,  N.  &  Company,  had 
no  such  demand  as  set  forth  in  said  petition  '^or  any  goods, 
wares  or  merchandise  sold  or  delivered,   amounting  in  the 

aggregate  to  $ ,  or  any  other  such  sum  due,  owing  or 

unpaid  for  any  such  sale  or  delivery  of  goods. 

These  defendants  further  say  that  heretofore,  to  wit,  sev- 
eral months  before  this  proceeding  was  instituted,  to  wit,  on 

,  an  action  in  equity  was  instituted  in  the  Circuit  Court 

for  the  county  of and  state  of ,  at ,  in  and  by 

which  the  defendant,  L.  C,  as  trustee,  was  plaintiff,  and  these 
defendants  and  all  creditors  of  these  defendants  and  their 
said  firm  were  defendants,  in  which  said  L.  C.  set  forth  the 
assignment  for  the  benefit  of  creditors,  and  sued  for  a  settle- 
ment of  his  trust  as  assignee  thereunder,  and  that  in  that  set- 
tlement, suit  all  of  the  petitioners  in  this  proceeding,  long  be- 
fore the  institution  of  this  proceeding,  were  parties  defendant, 
and  entered  their  appearance  and  filed  their  claims  therein, 
and  have  ever  since  such  entry  of  their  appearance  been  at  all 
times  and  are  now  parties  to  said  settlement  suit  in  said  Cir- 
cuit Court  of county,  ,  therein  suing  and  seeking 

in  the  state  court  to  recover  their  proportion,  as  creditors  of 
defendants'  firm,  of  the  assets  of  defendants'  firm  so  assigned, 
which  proportion  -^ould  be  the  same  proportion  that  they 
would  obtain  if  said  estate  were  distributed  in  bankruptcy  in 
this  court ;  they  have  never  dismissed  their  proceeding  in  said 
court,  but  were,  at  the  time  of  the  institution  of  this  proceed- 
ing, and  still  are,  seeking  to  recover  in  said  action  their  pro- 
portionate share  of  the  proceeds  of  said  estate  as  creditors 
thereof,  and  that  before  the  service  of  process  or  any  notice  or 
information  of  this  proceeding  the  defendant,  L.  C,  as  assig- 
nee of  these  defendants,  under  orders  of  the Circuit  Court, 

which  had  jurisdiction  of  the  estate,  the  parties  and  the  action 
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at  that  time,  paid  into  court  into  the  hands  of  the  receiver 
of  the  court,  and  deposited  in  court  in  said  action,  all  of  the 
funds  in  his  hands,  to  wit,  all  of  the  proceeds  of  the  estate  of 
these  defendants  so  assigned  to  him  for  the  benefit  of  creditors, 
and  all  of  said  funds  have  been  ever  since  and  now  are  in 
said  court  in  ^aid  action  in  the  actual  control  and  custody 
of  the  court  for  distribution  therein,  and  but  for  the  pro- 
ceedings in  this  court  would  be  ready  now  for  prompt  distti- 
bution  among  the  creditors  in  the  same  proportion  and  in  the 
same  manner  that  they  would  be  distributed  here,  without  the 
extra  costs  of  the  proceedings  in  this  court,  and  these  de- 
fendants rely  on  and  plead  said  other  action,  suit  and  proceed- 
ing in  the   Circuit  Court  of  county,   in  the  state  of 

,  in  bar  and  estoppel  of  petitioners'  claim  herein,  and  as 

a  good  and  valid  defense  to  said  proceeding. 

These  defendants  further  state  that  before  the  institution 
of  this  proceeding,  there  was  an  agreement  and  composition 
offered  by  defendants'  said  firm  to  their  creditors,  including  the 
petitioners  in  this  proceeding,  at  the  rate  of  fifty  cents  on  the 
dollar,  which  proposition  was  offered  by  defendants  to  peti- 
tioners and  other  creditors  and  accepted  by  petitioners,  and 
almost  all  of  the  creditors  of  defendant,  and  that  as  between 
defendants'  firm  and  petitioners,  the  original  indebtedness  and 
obligation  was  by  said  agreement  of  composition  terminated, 
and  the  right  of  petitioners  against  said  defendants'  firm  is 
no  longer  upon  the  original  accounts,  sale  or  delivery  of  goods 
and  original  indebtedness,  but  upon  the  contract  or  composi- 
tion and  compromise  agreed  upon  between  defendants'  firm  and 
said  petitioners  and  other  creditors  of  defendants'  firm. 

These  defendants  further  say  that  this  proceeding  was  not 
instituted,  nor  has  it  ever  been  prosecuted  in  good  faith  on 
behalf  of  the  petitioners  or  any  of  them  for  the  relief  afforded 
by  the  National  Bankruptcy  Law  of  1898,  entitled  "An  Act 
to  establish  a  uniform .  system  of  bankruptcy  throughout  the 
United  States,"  but  was  instituted  for  sinister,  oppressive  and 
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vicious  purposes,  this  proceeding  being  part  of  a  plan  or 
scheme  begun  by  petitioners  in  1898  for  the  avowed  purpose 
of  forcing  defendants  and  their  said  firm  to  pay  said  petition- 
ers more  than  other  parties  claiming  to  be  creditors  of  defend- 
ants' firm,  were  to  receive  any  more  than  the  assigned  estate 
could  pay. 

These  defendants  further  state  that  in  December, ,  the 

defendant,  L.  C,  as  assignee  of  defendants'  firm,  filed  said 

suit  in  the Circuit  Court  of  the  state  of ,  asking  as 

aforesaid,  a  settlement  of  his  accounts  and  distribution  of  the 
proceeds  of  the  assigned  estate  among  the  creditors  of  de- 
fendants' firm,  without  preference  as  provided  by  the  laws 

of ,  that  the  petitioners  in  this  proceeding,  as  parties  to 

said  suit,  joined  therein  and  united  in  an  order  entered  in  that 

action,  referring  said  action  in  the Circuit  Court  to  the 

commissioner  of  said  court  as  a  Commissioner  in  Chancery 
to  make  a  settlement  of  the  accounts  to  said  L.  C,  as  assignee, 
and  a  distribution  among  the  creditors ;  that  excepting  a  few 
outstanding  accounts  of  little  or  no  value,  all  of  the  assets 
of  defendants'  said  firm  assigned  to  said  L.  C.  have  long  since 
been  converted  into  money  and  the  proceeds  paid  into  court  as 
hereinbefore  set  forth,  for  distribution;  that  said  court  is 
now,  and  has  been  for  some  time,  ready  to  distribute  said  fund 
ammong  the  creditors  in  the  same  proportion,  and  with  the 
same  respective  legal  rights  as  they  would  be  distributed  in 
this  court,  and  in  this  proceeding,  if  the  funds  should  be 
brought  into  this  court,  waiting  only  for  the  time  for  cred- 
itors to  present  their  claims  as  required  by  law,  to  pass,  which 
time  expired  — — .  That  the  proceedings  herein  were  taken 
and  the  petition  of  petitioners  herein  filed  long  after  said 
State  Court  had  taken  and  exercised  complete  jurisdiction 
and  control  of  the  defendants'  said  firm  and  their  said  estate 
assigned  to  said  L.  C,  and  of  the  said  assignment  and  all  of 
the  claims  of  all  of  the  creditors  of  defendants'  said  firm,  and 
of  all  the  estate  of  defendants'  said  firm,  and  had  all  of  the 
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transactions,  property  and  parties  under  its  jurisdiction  and 
control,  and  of  all  of  the  proceeds  of  all  of  its  property  in 
its  possession,  and  was  ready  to  distribute  the  proceeds  and 
long-  after  the  assignee  had  paid  the  said  proceeds  into  court 
in  that  proceeding,  where  the  same  now  remains,  and  that 
neither  these  defendants  nor  said  L.  C,  nor  either  of  them, 
has  or  has  ever  had  since  the  time  of  the  filing  of  petition 
of  petitioners  herein,  any  possession  or  control  of  said  es- 
tate, or  any  part  thereof,  or  of  the  proceeds  thereof,  all  of 
which  matters  and  things  these  defendants  do  aver  and  plead 
to  the  petitioners'  said  petition,  and  humbly  crave  whether 
they  shall  make  any  further  answer  to  the  said  petition. 

And  these  defendants  not  waiving  their  said  pleading,  but 
relying  thereon,  for  answer  to  the  said  bill  and  in  support 
of  said  plea  say  that  they  and- each  of  them  know  not  and  have 
not  been  informed  save  by  said  petitioners'  said  petition,  and 
cannot  set  forth  as  to  their  belief  or  otherwise ;  that  the  pe- 
titioners were  partners  as  set  forth  in  petition,  and  they  deny 
that  the  demands  of  petitioners  set  forth  in  petition  were  or 
are  provable  against  defendants'  firm  in  accordance  with  the 
provisions  of  the  Act  referred  to  in  said  petition,  or  at  all; 
deny  that  the  demands  of  petitioners  against  defendants'  firm 

exceeded  $ ,  or  any  other  sum  above  $ ,  and  deny 

that  petitioners,  or  either  of  them,  at  the  time  of  filing  the 
petition  in  this  proceeding,  had  any  such  claim  or  demand  as 
set  forth  in  petition,  or  any  other  claim  or  demand  except- 
ing a  claim  upon  the  contract  and  agreement  between  peti- 
tioners and  defendants'  firm,  to  compromise  at  fifty  cents  on 
the  dollar.  They  deny  that  the  defendant,  L.  C,  had  at  the 
time  of  the  filing  the  petition  herein,  or  has  now,  the  sum 

of  $ ,  or  any  other  sum,  realized  from  the  said  assigned 

estate  or  any  proceeds  of  the  said  assigned  estate. 

These  defendants,  for  further  answer  herein,  state  that 
they  are  advised  and  believed  that  neither  the  petitioners,  nor 
either  of  them,  nor  any  creditor  of  these  defendants,  desires 
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the  court  to  proceed  further  on  said  petition  in  involuntary 
bankruptcy;  that  no  creditor  has  appHed  to  the  court  for  an 
adjudication  in  bankruptcy;  that  the  rnatter  was  not  brought 
to  the  court's  attention  by  any  creditor,  but  was  brought  to 
the  court's  attention  without  the  intervention  or  desire  or 
suggestion  of  any  creditor  by  some  one  of  the  officers  of  the 
court,  and  not  for  the  benefit  of  any  creditor. 

These  defendants  deny  all  and  all  manner  of  unlawful,  com- 
bination and  confederacy  wherewith  they  are  by  said  petition 
charged,  without  this,  that  there  is  any  other  matter,  cause  or 
thing  in  said  petition  contained,  material  or  necessary  for 
these  defendants  to  make  answer  unto  and  not  herein  or  hereby 
well  and  sufficiently  answered,  confessed,  traversed  and  avowed 
or  deny,  is  true, to  the  knowledge  or  belief  of  these  defendants, 
all  of  which  matters  and  things  these  defendants  are  ready  and 
willing  to  aver,  maintain  and  prove  as  this  honorable  court 
shall  direct,  and  humbly  pray  to  be  hence  dismissed  with 
their  reasonable  costs  and  charges  in  this  behalf  most  wrong- 
fully sustairied.  Y.  &  Y„ 

Attorneys  for  Defendants. 
State  of ,  County  of ,  ss. 

A.  B.,  makes  solemn  oath  and  says  he  is  the  above  named 
defendant;  so  much  of  the  foregoing  answer  ks  concerns  my 
own  acts  and  deeds  is  true  to  the  best  of  my  knowledge,  and 
so  much  thereof  as  concerns  the  acts  or  deeds  of  any  other 
person  or  persons  I  believe  to  be  true.  A.  B. 

Sworn  to  before  me  this day  of . 

[Seal.']  N.  R.,  Notary  Public,  • 

County, . 

(l)   See  note  to  No.  9. 
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No.  12. 

Petition  of  Administrator  of  Deceased  Partner  Asking  Leave 
to  Settle  Partnership  Affairs-  (i). 

District  Court  of  the  United  States, District  of . 

In  re  A.  B.  &  Co. 
To  the  Honorable  E.  S.,  Judge  of  the  District  Court  of  the 

United  States  for  the District  of . 

The  petition  of  the   Memphis   Trust    Company,   adminis- 
trator of  A.  B.,  deceased. 

Petitioner  respectfully  shows  that  it  was  appointed  adminis- 
trator of  A.   B.,   deceased,   by  the  Probate  Court  of 


county,  =,  at  its  August  Term,  — ■, — .     It  files  herewith 

certified-  copies  of  its  letters  of  administration. 

It  shows  further  that  the  said  A.  B.  was  the  senior  member 
of  said  firm  of  A.  B.  &  Co.,  referred  to  in  the  original  petition 
herein.  It  shows  further  that  the  individual  assets,  real  and 
personal,  of  the  said  A.  B.,  deceased,  together  with  the  part- 
nership assets  of  the  said  firm  of  A.  B.  &  Co.  will,  as  it  verily 
believes,  be  more  than  sufficient  to  pay  all  of  the  individual 
debts  of  the  said  A.  B.,  and  the  firm  liabilities  of  A.  B.  & 
Co.  It  shows  further  that  before  the  petition  in  bankruptcy 
was  filed  herein  against  the  said  C.  B.  and  D.  B.,  it  had  taken 

steps  in  the  Chancery  Court  of county, ,  to  have  the 

partnership  property  and  assets  of  said  firm  of  A.  B.  &  Co., 
administered  by  said  Chancery  Court.    On  its  application  said 

Chancery  Court  of county, ,  appointed  a  receiver  for 

said  partnership  assets  on  the day  of ,  and  said  re- 
ceiver was  in  charge  of  said  assets  when  the  petition  in  bank- 
ruptcy was  filed  in  this  cause. 

Petitioner  now  presents  this  petition  to  this  honorable  court 
for  the  purpose  of  showing  that  as  administrator  of  said  A.  B., 
deceased,  it  does  not  consent  if  said  C.  B.  and  D.  B.  are  ad- 
judged bankrupts,  that  partnership  property  shall  be  admin- 
istered in  bankruptcy. 
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Petitioner  shows  further  that  at  its  instance  and  on  its 
application  said  partnership  business  is .  now  being  settled 
through  said  receivership  mentioned  above  as  expeditiously  as 
its  nature  will  permit. 

Petitioner  now  asks  leave  to  file  this  petition  herein,  and 
thereby  set  up  its  right  to  settle  said  partnership  business  in 
the  manner  set  forth  above. 

Turley  &  Wright, 
Solicitors  for  Mem.  Trust  Co.,  Admr. 

(l)  Taken  from  the  record  in  Vaccaro  vs.  Security  Bank,  163  Fed. 
Rep.  436. 


No.  13. 
Order  Permitting  Creditor  to  Join  in  Creditor's  Petition. 

\_Caption.] 

Be  it  remembered  that  this  cause  came  on  for  hearing  on 

this  day  upon  the  petition  of  the  Security  Bank  of and 

other  creditors  of  the  said  A.  B.  &  Co.,  the  exhibits  to  said 

petition  and  the  proof,  etc.,  when  H.  W.,  a  citizen  of , 

appeared  by  his  counsel,  and  represented  to  the  court  that  he  is 
a  creditor  of  said  A.  B.  &  Co.  (his  debt  being  evidenced  by 
the  promissory  note  of  said  firm  of  date  February  20th,  1897, 

and  due  December  20th,  1897,  and  for  the  sum  of  $ with 

interest  at  six  per  cent,  per  annum  from  date) ,  and  asked  that 
htf  be' allowed  to  join  in  the  petition  filed  herein  for  involuntary 
bankruptcy,  and  the  court  doth  hereby  order  that  the  said  H. 
W.  be  and  he  is  hereby  allowed  to  become  a  party  of  this  pro- 
ceeding and  that  his  name  be  inserted  in  the  original  petition 

as  one  of  the  petitioning  creditors.     Done  this  ■  day  of 

,  A.  D. . 
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No.  14. 
Special  Warrant  to  Marshal  (i). 
(Official  Form  No.  8.) 
In  the  District  Court  of  the  United  States 
For  the District  of . 


In  the  matter  of 


In  Bankruptcy. 


To  the  Marshal  of  said  district  or  to  either  of  his  deputies, 
greeting : 

Whereas  a  petition  for  adjudication  of  bankruptcy  was,  on 

the day  of ,  A.  D.  19 — ,  filed  against ,  of  the 

county  of and  state  of ,  in  said  district  and  said  peti- 
tion is  still  pending ;  and  whereas  it  satisfactorily  appears  that 
said has  committed  an  act  of  bankruptcy  [or,  has  neg- 
lected, or,  is  neglecting,  or,  is  about  to  so  neglect  his  'property 
that  it  has  thereby  deteriorated,  or,  is  thereby  deteriorating,  or, 
is  abdut  thereby  to  deteriorate  in  value],  you  are  therefore  au- 
thorized and  required  to  seize  and  take  possession  of  all  th6 

estate,  real  and  personal,  of  said  ,  and  of  all  his  deeds, 

books  of  account  and  papers,  and  to  hold  and  keep  the  same 
safely  subject  to  the  further  order  of  the  court. 

Witness  the  honorable ,  judge  of  the  said  court  and  the 

seal  thereof,  at ,  in  said  district,  on  the  • of  — — ,  A* 

D.  19—. 


Clerk. 
[Seal  of  the  court.'] 

RETURN    BY    MARSHAL   THEREON. 

By  virtue  of  the  within  warrant,  I  have  taken  possession  of 

the  estate  of  the  within-named  ,  and  of  all  his  deeds, 

books  of  account  and  papers  which  have  come  to  my  knowledge. 


Marshal  [or,  Deputy  Marshal.] 
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FEES   AND    EXPENSES. 


1.  Service  of  warrant 

2.  Necessary  travel,  at  the  rate  of  six  cents  a  mile  each  way 


3.    Actual  expenses  in  custody  of  property  and  other  serv- 
ices,  as  follows 


[Here  state  the  particulars.] 


Marshal  [or.  Deputy  Marshal]. 

District  of ,  A.  D.  19 — . 

Personally  appeared  before  me  the  said ,  and  made  oath 

that  the  above  expenses  returned  by  him  havebeen  actually  in- 
curred and  paid  by  him,  and  are  just  and  reasonable.     ' 


Referee  in  Bankruptcy. 


(1)  B.  A.  1898,  sec.  69  and  sec.  3e. 


No.  15. 


Bond  of  Petitioning  Creditor   (i). 

(Official  Form  No.  9.) 

Know  all  men  by  these  presents:    That  we,  ,  as  prin- 
cipal, and  ,  as  sureties,  are  held  and  firmly  bound  unto 


-  in  the  full  and  just  sum  of 


dollars,  to  be  paid  to 


the  said ,  executors,  administrators  or  assigns,  to  which 

payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
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heirs,  executors  and  administrators,  jointly  and  severally  by 
these  presents. 

Signed  and  sealed  this day  of A.  D.  189 — . 

The  condition  of  this  obligation  is  such  that  whereas  a  peti- 
tion in  bankruptcy  has  been  filed  in  the  District  Court  of  the 

United  States  for  the District  of ,  against  the  said 

,  and  the  said has  applied  to  that  court  for  a  war- 
rant to  the  marshal  of  said  district,  directing  him  to  seize  and 

hold  the  property  of  said subject  to  the  further  orders  of 

said  District  Court. 

Now  therefore  if  such  a  warrant  shall  issue  for  the  seizure 

of  said  property  and  if  the  said shall  indemnify  the  said 

for  such  damages  as  he  shall  sustain  in  the  event  such 

seizure  shall  prove  to  have  beeen  wrongfully  obtained,  then 
the  above  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue. 

Sealed  and  delivered  in  presence  of  lSeal.'\ 

— —     [Seal.'] 


Approved  this  day  of ,  A.  D.  190 — . 


District  Judge. 


(i)  B.  A.  1898,  sec.  3e. 


No.  16. 
Bond  to  Marshal  (i). 

(Official  Form  No.  10.) 

Know  all  men  by  these  presents :    That  we, ,  as  prin- 
cipal, and  ,  as  sureties,  are  held  and  firmly  bound  unto 

,  marshal  of  the  United  States  for  the District  of 

,  in  the  full  and  just  sum  of dollars,  to  be  paid  to 

the   said  ,   his  executors,   administrators  or  assigns,'  to 
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which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally, 
by  these  presents.  • 

Signed  and  sealed  this day  of ,  A.  D.  I9C> — . 

The  condition  of  this  obligation  is  such  that  whereas  a  peti- 
tion in  bankruptcy  has  been  filed  in  the  District  Court  of  the 

United  States  for  the District  of ,  against  the  said 

,  and  the  said  court  has  issued  a  warrant  to  the  marshal 

of  the  United  States  for  said  district,  directing  him  to  seize  and 

hold  property  of  the  said ,  subject  to  the  further  order  of 

the  court,  and  the  said  property  has  been  seized  by  said  mar- 
shal as  directed,  and  the  said  District  Court,  upon  a  petition  of 
said ,  has  ordered  the  said  property  to  be  released  to  him. 

Now,  therefore^  if  the  said  property  shall  be  releasd  accord- 
ingly to  the  said  ,  and  the  said r*-,  being  adjudged  a 

bankrupt,  shall  turn  over  said  property  or  pay  the  value  thereof 
in  money  to  the  trustee,  then  the  above  obligation  to  be  void ; 
otherwise  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of        [Seal.'] 

[Seal.'] 

.      [Seal.] 


Approved  this day  of — • — ,  A.  D.  19- 


(i)  B.  A.  1898,  sec.  69. 


District  Judge, 


No.  17. 

Petition  to  Enjoin  Bankrupt  or  His  Agent  from  Disposing  of 
Property  pf  the  Estate. 

In  the  District  Court  of  the  United  States  for  the District 

of . 

In  the  matter  of  E.  B.,  bankrupt.    In  bankruptcy. 

Respectfully  represents  E.  M.,  trustee  of  the  bankrupt  herein, 
that  as  shown  by  the  testimony  in  this  case  the  said  bankrupt 
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pretends  that  the  $ ,  being  th^  proceeds  of  the  sale  of  the 

stock  of  goods  and  the  mortgage  upon  the  real  estc.te  on  Third 

Street,  in ,  is  in  the  possession  of  his"  son,  F.  B. ;  that  as 

shown  by  the  record  in  this  cause  an  order  was  entered  requir- 
ing the  said  F.  B.  to  appear  before  the  referee  herein  and  testify 
concerning  the  estate  herein,  and  that  said  ordeir  has  been  re- 
turned "not  found,"  and  that  a  second  order  to  such  effect  for 
his  appearance  has  been  entered  arid  the  same  is  now  in  the 
hands  of  the  officers  for  execution.  He  says  that  the  said 
F.  B.  so  conceals  his  whereabouts  that  it  is  impossible  for 
this  petitioner,  and,  as  he  is  informed,  for  the  marshal  of 
this  court  having  said  second  order  for  execution,  to  learn 
of  his  said  whereabouts;  that  petitioner  is  informed  that 
there  are  persons  offering  to  divulge  the  whereabouts  of 
the  said  F.  B.  so  that  said  order  can  be  executed,  upon  the 
payment  of  the  sum  of  $50.00. 

He  further  reports  that  as  shown  by  the  evidence  herein  the 
said  F.  B.  was  authorized  by  the  bankrupt  herein  to  receive  the 

said  fund  of  $ ,  and  that  while  said  bankrupt  pretends  that 

he  requested  the  payment  of  said  money  by  said  F.  B.  to  said 
bankrupt  he  has  made  no  effort  to  get  said  money  and  put  it 
into  the  hands  of  this  petitioner  either  as  receiver  of  this  court 
or  as  trustee,  and  that,  notwithstanding  that  said  bankrupt  fur- 
ther pretends  that  he  and  his  son  were  proposing  to  use  said 
money  to  settle  with  the  creditors  and  start  another  business 
elsewhere ;  and  petitioner  further  reports  that  notwithstanding 

the  said  F.  B.  was  present  in up  to  the  time  of  the  proceed- 

i:ng  in  bankruptcy  herein,  he  immediately  thereon  or  imme- 
.  diately  thereafter  concealed  his  whereabouts  from  this  peti- 
tioner and  has  kept  them  so  concealed  since  that  time. 

Petitioner  further  refers  to  the  record  herein  as  to  the  qrder 

entered  herein  on  the day  of ,  A.  D. ,  directing 

the  said  E.  B.  to  pay  said  sum  of  money  to  this  petitioner  on  or 

before  the  day   of ,   and   though   petitioner   says 

that  he  does  not  know  whether  said  money  is  in  the  hands  of 
said  E.  B.  or  under  his  control  or  in  the  hands  of  the  said  F.  B., 
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or  under  his  control,  he  is  fearful  that  said  fund  will  be  dissi- 
pated, and  that  said  order  may  not  be  whqlly  effectual  unless  an 
injunction  or  restraining  order  be  entered  herein  enjoining  or 
restraining  the  said  F.  B.  from  disposing  of  any  part  of  said 
funds  and  further  ordering  him  to  pay  said  fund  into  the  hands 
of  this  petitioner.  Petitioner  says  that  from  the  evidence  in 
this  case  already  taken  it  appears,  and  petitioner  believes,  that 

the  said  sum  of  $ is  a  part  of  the  estate  and  property  of  the 

bankrupt  herein ;  that  the  same  did  not  come  into  the  hands  of 
the  said  F.  B.,  if  at  all,  as  a  common  or  simple  debtor,  and  that 
he  does  not  occupy  that  relation  to  this  estate,  but  that  said 
sum  is  a  fund  belonging  to  this  estate  and  should  be  in  the 
hands  of  this  petitioner. 

The  premises  considered,  he  prays  for  instruction  as  to  the 
said  matter  as  herein  set  up  concerning  the  payment  of  the  said 
sum  of  $50.00  as  an  aid  to  ascertain  the  whereabouts  of  the 
said  F.  B. ;  he  prays  for  an  order  enjoining  and  restraining  the 
said  F.  B.  from  disposing  of  the  said  money  or  any  part  thereof 
and  further  ordering  and  directing  him  to  pay  all,  or  so  much 
thereof  as  he  may  have  in  his  hands  into  the  hands  of  this  pe- 
titioner. 

X.  &  X., 
Attorneys  for  Trustee. 

E.  M,  says  that  he  is  trustee  of  the  estate  of  the  bankrupt 
herein,  and  that  the  statements  contained  in  the  foregoing  pe- 
tition are  true,  as  he  believes.  E.  M. 

Subscribed  and  sworn  to  before  me  by  E.  M.,  this day 

of ,  A.  D, .  .   *  W.  W.,  Notary  Public, 

Within  and  for  County  of ■ 

State  of  — ^. 

(<)  Taken   from  the  record  in  Mueller  vs.   Nugent,   184   U.    S.   I. 
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No.  18. 

Motion  for  Injunction. 

In  the  District  Court  of  the  United  States, 
For  the District  of  — — 

In  the  matter  of  A.  B.,  Bankrupt  No. in  bankruptcy. 

At — ,  in  said  District,  on  the day  of  — —  A.  D. 

190—,  District  of ,  ss. 

R.  X.  Esq.,  attorney  for  petitioning  creditors  [or  as  may 
be]  moves  the. court  for  a  writ  of  injunction  against  E.  F.,  G. 
H.  and  J  .K.  according  to  the  prayer  of  petition  filed  by  R.  S., 
E.  T.  and  G.  W.  in  this  matter.     .  '       R.  X. 

Attorney  for  [as  may  be.] 


No.  19. 
Temporary  Restraining  Order.  (') 

[Caption.] 

And  now,  this day  of 190 — ,  on  motion  of  said 

attorney,  it  appearing  to  the  court  that  notice  of  this  motion 
has  been  duly  given  to  the  proper  parties,  viz.,  E.  F.,  G.  H. 
and  J.  K.  and  that  there  is  danger  of  irreparable  injury  to  the 
creditors,  of  the  said  debtor,  unless  the  act  sought  to  be  en- 
joined is  at  once  restrained,  it  is  ordered  that  the  above  motion 

be  heard  at  a  session  of  said  court,  to  be  held  at ,  on  the 

day  of — ■■ —  A.  D.  190 — ,  at  10  a.  m. ;  and  it  is  further 

ordered  that,  until  the  decision  of  this  court  upon  the  said  mo- 
tion, the  said  parties 'against' whom  an  injunction  is  prayed  be 
restrained,  and  they  are  hereby  commanded,  under  such  pen- 
alties as  are  inflicted  by  the  laws  of  the  United  States,  to  ab- 
stain from  any  and  all  interference,  by  execution,  levy,  sale,  or 
in  any  other  manner  whatever,  with  the  property  or  estate  of 
the  above  named  debtor. 

(1)  B.  A.  1898,  sec.  2,  clause  15;  sec.  718,  R.  S. 
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No.  20. 
Petition  to  Stay  Pending  Suit.i 

In  the  District  Court  of  the  Uinited  States 

For  the District  of . 

In  re  A  B.,  } 
Bankrupt   ) 

Your  petitioner,  A  M,  respectfully  shows  that  A  B  was  duly 

adjudicated  a  bankrupt  herein  on  the  — ■. —  day  of  19 — 

upon  a  petition  filed  the  day  of  ,   19^ — ,   and  your 

petitioner  A  M  was  on  the  day  of  ^ —  appointed  and 

duly  qualified  as  trustee  of  the  estate  of  the  said  A  B  in  bank- 
ruptcy, and  is  now  acting  as  the  said  trustee. 

That  among  the  debts  scheduled  by  said  bankrupt  proceedings 

is  one  for dollars  ($ ),  due  C  D  and  that  such  debt 

is  of  such  a  nature  as  to  be  released  by  a  discharge  in  bankruptcy. 

That  at  the  time  of  the  filing  of  the  petition,  on  which  said 

adjudication  was  made  a  suit  was-  pending  in  the court  of 

entitled  C  D  vs.  A  B,  founded  upon  the  debt  aforesaid 

from  which  a  discharge  in  bankruptcy  would  be  a  release,  and 
that  the  suit  is  still  pending  therein,  and  that  if  such  suit  is  not 
stayed,  great  injury  will  be  done  your  petitioner  and  the  estate 
of  A  B  to  be  administered  in  bankruptcy  herein. 

Wherefore  your  petitioner  prays  that  further  proceedings  in 
said  suit  may  be  stayed  pursuant  to  the  bankruptcy  laws  of  the 
United  States  in  such  cases  made  and  provided,  and  that  an 
injunction  may  be  issued  out  of  this  Honorable  Court  directed 
to  the  said  C  D,  restraining  him,  his  agents,  servants,  attorneys 
and  counselors  from  further  prosecuting  said  suit  in  said  court 
and  for  such  other  and  further  relief  as  to  the  court  may  seem 
just.  A.  M., 

.     Trustee   Petitioner. 
State  of 


ss. 


County  of 

I,  A  M,  the  petitioner  mentioned  in  the  foregoing  petition,  do 
hereby  make  solemn  oath  that  the  statements  of  fact  contained 
therein  are  true  to  the  best  of  my  knowledge,  information  and 
belief.  A.  M. 

-  Subscribed  and  sworn  to  before  me  this day  of 19 — . 

J.  N. 
Notary  Public  in  and  for  said  County  and  State. 

iThis  petition  may  be  used  with  slight  changes  for  stay  prior  to  an 
adjudication,  The  bankrupt  or  tlie  petitioning  creditors  may  apply  for  a 
stay  if  no  trustee  lias  been  appointed. 
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No.  21. 

Injunction  to  Stay  Suit. 

The  United  States  of  America,  ) 

District  of >  ss. 

— . —  Division  \ 

The  President  of  the  United  States  of  America,  to  R.  S.  and 
S.  T.,  greeting: 

Whereas,  a  petition  has  been  filed  on  the  bankruptcy  side  of 
the  District  Court  of  the  United  States  for  -^ —  Division  of  the 

District  of -,  praying  for  an  injunction  to  restrain  the 

prosecution  of  a  certain  suit  pending  in  the  court  in  the 

county  of state  of  in  which  you  are  plaintiffs  and 

A.  B.  bankrupt  is  defendant,  and  has  obtained  an  allowance 
for  an  injunction,  as  prayed  for  in  said  petition,  from  the 
District  Court  of  the  United  States  for  the ^District  of . 

Now,  therefore,  we,  having  regard  to  the  matters  in  said  peti- 
tion contained,  do  hereby  command  and  strictly  enjoin  you,  the 
said  E.  S.  and  S.  T.,  or  either  of  you,  and  each  of  your  agents, 
servants,  attorneys  or  counsellors,  from  further  prosecuting  said 
suit  in  said  court,  and  from  taking  any  further  steps  or  proceed- 
ing in  said  action  or  suit  now  pending,  as  aforesaid,  which  com- 
mands and  injunction  you  are  respectively  required  to  observe 

and  obey  until  twelve  months  after  the  day  of  ,  the 

date  the  said  A.  B.  was  adjudged  a  bankrupt,  or  if  within  that 
time  the  said  A.  B.  applies  for  a  discharge,  then  until  the 
question  of  such  discharge  is  determined,  or  until  our  said  Dis- 
trict Court  shall  make  further'  order  in  the  premises. 

Hereof  fail  not,  under  the  penalty  of  the  law  thence  ensuing. 

Witness,  the  Honorable  G.  R.,  District  Judge  of  the  United 

States  for  the District  of ,  this day  of  —- —  A.  D., 

19 — ,  and  in  the  year  of  the  independence  of  the  United 

States  of  America. 

B.  R., 

Clerk  of  said  Court. 

[Seal,.] 
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No.  22, 

Order   Denying   Preliminary   Injunction   Against   Execution 
'     Creditors. 

[Caption.'] 

Ordered  that  the  application  of  the  trustee  for  a  preliminary 
injunction  against  the  E.  F.  Company  and  C.  &  D.,  re- 
straining them  from  proceeding  with  their  executions  against 

the  bankrupt's  wife,  be  denied  and  the  petition  filed ,  in 

that  behalf  be  dismissed,  also  that  the  sheriff  be  directed  to  pay 
the  money  in  his  hands  to  the  plaintiffs  in  the  executions,  as  if 
the  proceedings  here  had  not  been  taken.  But  this  order  is 
without  prejudice  to  the  trustee  to  proceed  at  law  or  in  equity 
in  any  court  of  competent  jurisdiction  to  recover  the  money 
from  the  execution  creditors  aforesaid,  as  he  may  be  ad- 
vised. 

The  complainant  herein  will  'pay  the  costs  of  this  cause,  for 
which  execution  is  hereby  awarded  against  him,  and  K.  D., 
surety  on  his  cost  bond  herein. 


No.  23.. 
Petition  for  the  Appointment  of  a  Receiver. 

[Caption.] 

Respectfully  show,  American  Cutlery  Co.,  A.  M.,  engaged  in 
^business  under  the  name  and  style  of  W.  &  Co.  H.  L.,  and  R. 

Foundry  Co.,  that  heretofore,  to  wit,  on  the day  of , 

,  your  petitioners  filed  an  involuntary  petition  in  bankrupt- 


cy against  the  A.  B.  Co.,  to  which  petition  reference  is  here 
made  for  the  specific  allegations  thereof.  That  the  estate  of 
said  The  A.  B.  Co.,  consisting  of  goods,  wares  and  merchan- 
dise, accounts,  etc.,  have  been  set  over,  transferred  and  deliv- 
ered to  the  assignee,  C.  W.,  with  general  authority  to  sell  and 
dispose  of  the  same,  and  that  furthermore  certain  creditors  of 
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said  company  are  seeking  the  appointment  of  a  receiver  to  take 
charge  of  said  property,  under  the  orders  of  the  Chancery 

Court  of County, ;  that  said  property  is  in  danger  of 

being  disposed  of  in  sdme  way  not  to  the  best  advantage  of 
your  petitioners,  and  that  large  costs  are  being  incurred,  which 
are  unnecessary  and  improper,  andsthat  therefore  there  may  be 
considerable  loss  to  the  estate. : 

Wherefore,  your  petitioners  pray  that  a  temporary  receiver 
to  take  charge  of  said  estate,  until  a  trustee  can  be  elected,  be 
at  once  appointed  by  your  honor,  and  be  empowered  to  take 
charge  of  and  impound  all  of  the  property  of  said  The  A.  B. 
Co.  and  hold  the  same  subject  to  the  further  orders  of  this 
court. 

American   Cutlery   Co., 

W.  &  Co., 

H.  L., 

R.  Fdy.  Co., 

By  R.  X., 
Their  Attorney. 


No.  24: 
Order  Refusing  to  Appoint  a  Receiver. 

[Caption.] 

And  on  the  — ; —  day  of  — — ,  came  the  parties,  by 
their  attorneys.  The  court  being  now  fully  advised  of  the  pe- 
titioners' rhotion  for  the  appointment  of  a  receiver  herein,  it 
is  therefore  considered  by  the  court  that  the  said  motion  be,  and 
the  same  is  hereby,  overruled. 
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No.  25. 
Order  Appointing  a  Receiver  in  Bankruptcy 

The  District  Court  of  the  United  States,   ,,11 

District  of .  f    In  bankruptcy. 


In  the  matter  of  the  petition  of  A.  B.  &  Company  and  others 
to  have  The  F.  Company  declared  bankrupt.  , 

This  cause  coming  on  to  be  heard  ujpon  the  petition  of  A.  B. 
&  Company  a  creditor,  to  have  a  receiver  appointed  for  said 
alleged  bankrupt  The  F.  Company,  and  due  notice  having 
been  served  of  this  application,  and  it  appearing  to  the  court 
that  it  is  absolutely  necessary  for  the  preservation  of  the  es- 
tate of  said  alleged  bankrupt  that  a  receiver  be  forthwith  ap- 
pointed, to  take  charge  of,  hold,  ttianage  and  conduct  the  es- 
tate, property  and  assets  of  said  alleged  bankrupt ; 

It  is  therefore  ordered,  adjudged  and  decreed  that  W.  R.  be 
and  he  is  hereby  appointed  receiver  of  all  the  assets  and  prop- 
erty of  every  kind  and  character  of  and  belonging  to  the  said 
F.  Company,  and  said  receiver  is  hereby  clothed  with  all  the 
power  and  authority  of  receivers  in  bankruptcy  in  like  cases. 

It  is  further  ordered  that  said  receiver  within  three  days 
from  this  date,  file  a  bond  as  such  receiver,  in  the  usual  form, 

in  the  penal  sum  of  $ with  surety  to  be  approved  by  the 

clerk  of  this  court. 

It  is  further  ordered  that  said  receiver  continue  and  con- 
duct the  business  of  said  alleged  bankrupt  until  the  further  or- 
der of  this  court,  and  said  receiver  is  hereby  authorized  and 
directed  to  employ  any  and  all  necessary  help,  including  coun- 
sel, in  the  administration  of  his  trust,  therefore  personally  came 
the  said  W.  R.  and  qualified  as  such  receiver. 


1622  PETITIONS,    SCHEDULES,    ETC. 


No.  26. 
Order  to  Put  Receiver  in  Possession. 

^Caption.] 

It  appearing  to  the  referee  from  tlie  petition  of  J.  M.,  re- 
ceiver, filed  herein  on  the  day  of  '■,  that  he,  the 

said  J.  M.,  as  receiver,  acting  under  an  order  of  this  referee, 

acting  in  the  absence  of  the  judge  of  this  court  from  the 

Division  of  the District  of ,  lawfully  proceeded  to 

take  charge  of  all  of  the  properties  of  the  defendant,  A.  B.  Co., 
in  the  possession  of  C.  W.,  assignee,  under  authority  and  power 
contained  in  said  order  of  appointment,  and  it  further  appear- 
ing to  the  referee  that  the  said  C.  W.  has  refused  to  surrender 
the  possession  thereof  to  the  said  J.  M.,  receiver,  who  is  an  of- 
ficer of  this  court  under  appointment  of  date  ,  and  that 

the  said  C.  W.  has  openly,  defiantly  and  in  disobedience  of  an 
order  of  this  court  refused  to  set  over  and  surrender  to  the  said 
J.  M.  the  moneys  and  other  properties  belonging  to  the  defend- 
ant company  and  in  his  possession,  and  unlawfully  withholds 
the  same  from  the  said  receiver,  it  is,  therefore,  ordered  that 

the  marshal  of  the  United  States  for  the Division  of  the 

District  of ,  proceed  at  once  to  take  charge  of  and 

seize  all  of  the  properties  of  the  defendant.  The  A.  B.  Co.,  of 
whatsoever  kind  and  description  in  the  possession  of  C.  W.,  as- 
signee, or  his  agents,  or  the  agents  or  employes  of  the  said  A. 
B.  Company,  and  put  the  said  J.  M.,  receiver,  in  lawful  and 
peaceable  possession  thereof,  and  the  said  marshal  will  carry 
into  effect  this  order  and  report  his  action  to  this  referee.    This 

day  of . 

R.  D. 
Referee  in  Bankruptcy. 
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No.  27. 
Marshal's  Return  on  Above  Order. 

United  States  of  America, 

District  of ,  ss. 

Came  to  hand  this  the  day  of  ,  and  executed 

as  therein  commanded,  by  making  known  the  contents  of  said 
writ,  and  receiving  from  the  said  C.  W.,  assignee,  the  front 
door  keys  of  the  four  story  brick  building,  No.  401  Main  St., 
and  all  contents  therein  of  this  date.  Also  front  door  keys  to 
the  four  story  brick  building,  No.  257  Main  St.,  and  all  con- 
tents of  said  building  of  this  date,  and  all  keys  and  combina- 
tions to  one  large  iron  safe  in  building  No.  401  Main  St., . 

Also  three  checks  amounting  to  sixteen  and  40-100  dollars  and 
cash  $9.06  ('nine  and  06-iooj  for  which  I  gave  the  said  C.  W. 
a  receipt,  and  for  which-  a  receipt  was  taken  from  the  said  J. 
M.,  receiver.  Formal  demand  was  also  made  upon  the  said  C. 
W.,  assignee,  for  any  and  all  cash  belonging  to  the  said  A.  B. 

Co.  in  his  possession  as  assignee  in  any  of  the  banks  of , 

which  demand  was  refused  by  the  said  C.  W. 

V.  F. 
United  States  Marshal. 
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No.  28. 
Adjudication  that  Debtor  is  not  Bankrupt  (i). 

(Official  Form  No.  1 1.) 

In  the  District  Court  of  the  United  States 
For  the District  of . 


In  the  matter  of 


In  Bankruptcy. 


At ,  in  said  district,  on day  of ,  A.  D.  19 — , 

before  the  honorable ,  judge  of  the District  of . 

This  cause  came  on  to  be  heard  at ,  in  said  court,  upon 

the  petition  of that be  adjudged  a  bankrupt  with- 
in the  true  intent  and  meaning  of  the  acts  of  Congress  relating 
to  bankruptcy,  and  \_here  state  the  proceedings,  whether  there 
zvas  no  opposition,  or,  if  opposed,  state  what  proceedings  were 
had^. 

And  thereupon,  and  upon  consideration  of  the  proofs  in 
said  cause  \_and  the  arguments  of  counsel  thereon,  if  any"],  it 
was  found  that  the  facts  set  forth  in  said  petition  were  not 

proved ;  and  it  is  therefore  adjudged  that  said was  not  a 

bankrupt,  and  that  said  petition  be  dismissed  with  costs. 

Witness  the  honorable ,  judge  of  said  court,  and  the  seal 

thereof,  at  ■ ,  in  said  district,  on  the day  of ,  A. 

D.  19—.  , 

Clerk. 
\^Seal  of  the  court.'\ 

(i)   B.  A.   1898,  sec.  i8d  and  e. 
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No.  29. 
Adjudication  of  Bankruptcy  (i),» 

(Official  Form  No.  12.) 

In  the  District  Court  of  the  United  States 
For  the District  of . 


1625 


In  the  matter  of 


In  Bankruptcy. 


Bankrupt . 

At ,  in  said  district,  on  the  — ~-    day  oi ,■  A.  D. 

19 — ,  before  the  honorable ,  judge  of  said  court  in  bank- 
ruptcy, the  petition  of that be  adjudged  a  bankrupt, 

within  the  true  intent  and  meaning  of  the  acts  of  Congress  re- 
lating to  bankruptcy,  having  been  heard  and  duly  considered, 
the  said is  hereby  declared  and  adjudged  bankrupt  ac- 
cordingly. 

Witness  the  honorable ,  judge  of  said  court,  and  the  seal 

thereof,  at  in  said  district,  on  the day  of ,  A. 

D.  19—.  , 

Clerk. 
\Seal  of  the  court ^ 

(i)  B.  A.  1898,  sec.  iSi  and  c. 
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No.  30. 
Order  of  Adjudication  and  Designating  Newspaper.^ 

In  the  District  Court  of  the  United  States 
District  of  - — ^- 


In  the  matter  of  A.'  B.,  bankrupt. 
No. 


In  Bankruptcj. 


At ,  in  said  district,  on  the '-  day  of ,  190 — ,  be- 
fore the  said  Court  in  Bankruptcy,  the  petition  of  A.  B.  that 
he  be  adjudged  bankrupt  within  the  true  intent  and  meaning 
.  of  the  acts  of  Congress  relating  to  bankruptcy,  having  been 
heard  and  duly  considered,  the  said  A.  B.  is  hereby  declared 
and  adjudged  bankrupt  accordingly. 

It  is  further  ordered  that  all  notices  required  to  be  published 
ill  the  above  entitled  matter,  and  all  orders  which  the  court 

may  direct  to  be  published,  be  inserted  in  a  newspaper 

published  in  the County  of ,  State  of ,  within 

the  territorial  district  of  this  court,  and  in  the  County  within 
which  said  bankrupt  resides. 

Dated, 

District  Judge. 

(l)  The  above  form  is  used  in  some  districts.  In  others  a  general 
designation  of  newspapers  for  each  county  is  made  which  by  its  terms  is 
applicable  to  all  subsequent  cases. 
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No.  31.^ 
Order  of  Reference  (i).  '       [ 

(Official  Form  No.  14.) 


In  the  District  Court  of  the  United  States 
For  the District  of . 


In  the  matter  of 


■In  Bankruptcy. 


Bankrupt. 


Whereas,  ,  of ,  in  the  county  of ,  and  district 

aforesaid,  on  the day  of  • ,  A.  D.  19. .,  was  duly  ad- , 

judg-ed  a  bankrupt  upon  a  petition  filed  in  this  court  by  \_or, 

against]  him  on  the day  of ,  A.  D.  19 — ,  according 

to  the  provisions  of  the  acts  of  Congress  relating  to  bankrupt- 
cy.    ^  '  ^ 

It  is  thereupon  ordered  that  said  matter  be  referred  to , 

one  of  the  referees  in  bankruptcy  of  this  court,  to  take  such 
further  proceedings  therein  as  are  required  by  said  acts;  and 

that  the  said  shall  attend  before  said  referee  on  the 

day  of at  ,  and  thenceforth  shall  submit  to 

such  orders  as  may  be  made  by  said  referee  or  by  this  court  re- 
lating to  said  — ' —  bankruptcy. 

Witness  the  honorable ,  judge  of  the  said  court,  and  the 

seal  thereof,  at ,  in  said  district,  on  the  — day  of , 

A.  D.  190 — .  , 

Clerk. 
[Seal  of  the  court.'] 

(1)  B.  A.  1898,  sec.  i8<i  and  e. 


1628  PETITIONS,   SCHEDULES,   ETC. 

No.  32. 
Order  of  Reference  in  Judge's  Absence  (i). 

(Official  Form  No.  15.) 

In  the  District  Court  of  the  United  States 
For  the District  of . 


In  the  matter  of 


In  Bankruptcy. 


Whereas,  on  the day  of ,  A.  D. .  19 — ,  a  petition 

was  filed  to  have  ,  of ,  in  the  county  of ,  and 

district  aforesaid,  adjudged'  a  bankrupt  according  to  the  pro- 
visions of  the  acts  of  Congress  relating  to  bankruptcy;  and 
whereas,  the  judge  of  said  court  was  absent  from  said  district 
at  the  time  of  filing  said  petition  [or,  in  case  of  involuntary 
bankruptcy,  on  the  next  day  after  the  last  day  on  which  plead- 
ings might  have  been  filed,  and  none  have  been  filed  by  the 
bankrupt  or  any  of  his  creditors] ,  it  is  thereupon  ordered  that 
the  said  mater  be  referred  to ,  one  of  the  referees  in  bank- 
ruptcy of  this  court,  to  consider  said  petition  and  take  such 
proceedings  therein  as  are  required  by  said  acts ;  and  that  the 

said shall  attend  before  said  referee  on  the day  of 

-—,  A.  D.  19 — ,  at . 

Witness  my  hand  and  the  seal  of  the  said  court,  at .  in 

said  district,  on  the day  of ,  A.  D.  it 


Clerk. 


{Seal  of  the  court.'] 
(i)  B.  A.  1898,  sec.  18^  and  g;  Gen.  Ord.  12. 
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No.  33. 
Referee's  Oath  of  Office. 

(Official  Form  No.  i6.) 

I,  ,  do  solemnly  swear  that  I  will  administer  justice 

without  respect  to  persons,  and  do  equal  right  to  the  poor  and 
to  the  rich,  and  that  I  will  faithfully  arid  impartially  discharge 
and  perform  all  the  duties  incumbent  on  me  as  referee  in  bank- 
ruptcy, according  to  the  best  of  my  abilities  and  understand- 
ing, agreeably  to  the  constitution  and  laws  of  the  United 
States.    So  help  me  God. 


Subscribed  and  sworn  to  before  me  this day  of 

A.  D.  190 — .  


District  Judge, 
(i)  B.  A.  rSgS,  sec.  36. 


No.  34. 
Bond  of  Referee  (i). 

(Official  Form  No.  17.) 

Know  all  men  by  these  presents :    That  we, ,  of ,  as 

principal,  and ,  of ,  and ,  of ,  as  sureties, 

are  held  and  firmly  bound  to  the  United  States  of  America  in 

the  sum  of dollars,  lawful  money  of  the  United  States,  to 

be  paid  to  the  said  United  States,  for  the  payment  of  which, 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  execu- 
tors and  administrators,  jointly  and  severally,  by  these  pres- 
ents. 

Signed  and  sealed  this  — —  day  of ,  A.  D.  19 — . 

The  condition  of  this  obligation  is  such  that  whereas  the  said 

has  been,  on  the day  of ,  A.  D.  19 — ,  appointed 

by  the  honorable  ,  judge  of  the  District  Court  of  the 
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United  States  for  the District  of ,  a  referee  in  bank- 

ruptqy  in  and  for  the  county  of ,  in  said  district,  under 

the  acts  of  Congress  relating  to  bankruptcy. 

Now,  therefore,  if  the  said  shall  well  and  faithfully 

discharge  and  perform  all  the  duties  pertaining  to  the  said  of- 
fice of  referee  in  bankruptcy,  then  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  virtue. 

Signed  and  sealed  in  the  presence  of  ISeal.l 


Approved  this '-  day  of ,  'A.  D.  19 — . 


[Seal.] 


District  Judge. 
(i)  B.  A.  189S,  sec  sa 


> 


No.  34a, 
Petition  by  Trustee  to  Recover  a  Preference. 

(Style  of  Court.) 

H.  W.,  Trustee  of  the  Es- 
tate   of    A.    B.,    Bankrupt, 
■Plaintiff, 

vs. 

The  C.  D.  Co., 

Defendant. 

Plaintiff  states  that  on  the  ^- —  day  of ,  19 — ,  a  peti- 
tion in  bankruptcy  was  filed  against  A.  B.,  in  the  District 

Court  of  the  United  States  for  the Division  of  the 

District  of  — — ,  and  that  thereafter  the  said  A.  B.  was  duly 
adjudicated  bankrupt,  and  that  thereafter  plaintiff  was  duly 
elected  trustee  of  the  estate  of  said  bankrupt,  and  has  duly 
qualified  as  suchj  That  the  defendant  is  and  was  at  the  time 
hereinafter  mentioned,  a  corporation  duly  organized  and  ex- 
isting under  the  laws  of  the :  State  of . 

For  its  cause  of  action  plaintiff  states,  that  within  four 
months  prior  to  the  said  petition  in  bankruptcy  being  filed, 
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namely,  on'  or  about  the  day  of  ,  19 — ,  the  said 

A.  B.  was  insolvent  and  was  indebted  to  this  defendant  in  the 

sum  of  $ ,  and  in  payment  of  said  indebtedness  transferred 

to  this  defendant  merchandise  consisting  of of  the 

reasonable  value  of  $^ .    That  the  effect  of  the  transfer  of 

said  property  was  that  this  defendant  obtained  a  greater  per- 
centage of  its  debt  than  any  other  creditor  of  said  bankrupt 
of  the  same  class'.  That  defendant  and  its  agents  had  reason- 
able grounds  to  believe  at  said  time  that  it  was  intended  byC 
such  transfer  of  property  to  give  a  preference  to  this  defend- 
ant, within  the  meaning  of  the  Acts  of  Congress  relating  to 
bankruptcy.  That  after  this  plkintifif  had  been  elected  trustee 
and  had  qualified,  he  notified  said  defendant  that  he  avoided 
said  transfer  of  property  as  a  preference  and  he  demanded  of 
said  defendant  the  return  of  said  property,  but  that  defendant 
refused  and  still  refuses  to  return  the  same.^ 

Wherefore  plaintiff  prays  judgment  in  the  sum  of  $ 

and  his  costs. 

H.  W., 
Trustee  in  Bankruptcy. 
[Veriiication.] 

(i)  Taken  from  Pace  v.  Roberts  et'al  Shoe  Co.,  103  Mo.  App.,  662,  66^. 

If  the  petitioti  is  filed  in  a  circuit  Court  of  the  United  States.it  should 
aver  the  amount  in  controversy  and  the  citizenship  of  the  bankrupt  and 
the  defendant.     Bush  v.  Elliott.  202  U.  S.,  477. 

( 2 )  No  previous  =  demand  is  necessary.  Kaufman  v.  Treadway,  195 
U.  S.,  271. 


No.  34b. 
Intervening  Petition  of  Vendee  under  Conditional  Sale.' 

In  the  District  Court  of  the  United  States,  District 

of—. 


In  the  Matter  of  the  A.  B.   |  In  Bankruptcy. 
Company.  )  No.  — 


Now  comes  the  Y;  Manufacturing  Company,  a  corporation 
duly  organized  under  the  laws  of  the  state  of ,  and  a  citi- 
zen of ,  of  such  state,  and  leave  having  been  first  obtained 

to  intervene  in  this  cause,  presents  this  its  petition  to  this  Hon- 
orable Court  and  says : 
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That  your  petitioner  made  a  contract  of  sale  with  The  A.  B. 
Company,  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  ,  or  about  September  30th,  19 — ,  coun- 
tersigned October  27th,  19—,  by  your  petitioner.  That  a  copy 
of  this  coutract  marked  Exhibit  "A"'  is  hereto  attached  and 
made  a  part  hereof.  That  by  the  terms  of  this  contract  your 
petitioner  was  to  erect  upon  the  premises  indicated  by  The 
A.-  B.  Company  a  certain  ice-making  and  refrigerating  plant 
fully  described  in  the  contract  annexed.     That  the  price  to  be 

paid  therefor  was dollars,  and  that  the  title  to,  and  right 

of  property  in,  and  ownership  of  said  plant  and  machinery 
SO' furnished  was  to  remain  in  your  petitioner  until  the  same 
was  fully  paid  for  in  cash.  That  said  plant  and  machinery 
was  erected  by  your  petitioner  as  agreed.  That  only  twenty- 
five  per  cent,  of  the  purchase  price  has  ever  been  paid.  That 
the  remaining  seventy-five  per  cent,  of  said  contract  price  is 
due  and  unpaid,  notwithstanding  demand  having  been  made 
therefor.  That  by  reason  of  such  defaults  the  right  has  ac- 
crued to  your  petitioner  under  said  contract  to  enter  upon  the 
premises  of  The  A.  B.  Company  and  remove  and  repossess 
itself  of  said  plant  and  machinery. 

That  on  or  about  the  11th  day  of  December,  19 — ,  this  hon- 
orable court  adjudged  The  A.  B.  Company  a  bankrupt, 
whereupon  the  said  plant  and  machinery  passed  into  the  pos- 
session and  control  of  this  honorable  court. 

Wherefore  your  petitioner  prays  this  honorable  court  for  an 
order  directing  such  officer  of  this  honorable  court  as  shall  at 
the  time  of  making  such  order  be  in  possession  thereof,  to 
permit  your  petitioner  to  enter  on  the  premises  of  said  bank- 
rupt and  to  afford  your  petitioner  every  facility  to  remove  said 
bankrupt  and  machinery. 

And  your  petitioner  prays  for  all  other  and  further  relief 
to  which  it  may  be  entitled. 

The  Y.  Manufacturing  Company., 

By  S.  Y.,  Pres. 
[Verification.] 


(i)  This  form  is  taken  from  the  record  in  York  Mfg.  Co.  v.  Cassell, 
201  U.  S.,  344,  so  L.  Ed.,  782,  i.";  Am.  B.  R.,  639. 

For  another  form  see  In  re  Hem  street,  8  Am.  B.  R.,  763. 
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No.  35. 
Noticb  of  First  Meeting  of  Creditors  (i). 

(Official  Form  No.  i8.) 

In  the  District  Court  of  the  United  States 

For  the District  of, .    In  Bankruptcy. 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


To.  the  creditors  of ,  of ,  in  the  county  of and 

district  aforesaid,  a  bankrupt : 

Notice  is  hereby  given  that  on  the day  of ,  A.  D. 

1 8 — ,  the  said was  duly  adjudicated  bankrupt;  and  that 

the  first  meeting  of  his  creditors  will  be  held  at ,  in , 

on  the day  of ,  A.  D.  19 — ,  at o'clock  in  the 

— ■_ — ^noon,  at  which  time  the  said  creditors  may  attend,  prove 
their  claims,  appoint  a  trustee,  examine  the  bankrupt  and  trans- 
act such  other  business  as  may  properly  come  before  said  meet- 
ing. 


Referee  in  Bankruptcy. 
,  19—. 

(i)  B.  A.  1898,  sees.  SS  and  586  and  c;  Gen.  Ord.  12. 
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No.  36. 

Affidavit  in  Proof  of  Publication  of  Notice  of  the  First  Cred- 
itors' Meeting. 

The  District  Court  of  the  United  States 

District  of Division — In  bankruptcy. 

State  of , 


County  of ,  ss. 

Personally  appeared  before  me,  a  notary  public,  in  and  for 
said  County,  E.  S.,  for  the  publisher  of  The  Court  Index,  who, 
being  duly  sworn,  says  that  the  annexed  advertisement  was 
published times,  on  the ,  190 — ,  and  that  said  publi- 
cation was  made  in  The  Court  Index,  a  newspaper  printed  and 
of  general  circulation  in  said  county,  and  the  paper  duly  desig- 
nated by  the  District  Court  of  the  United  States  for Dis- 
trict of , Division,  sitting  as  a  Court  of  Bankruptcy, 

for  the  publication  of  all  notices  required  to  be  published 

within  the  District  of County,  under  the  act  of  Congress, 

approved  July  i,  1898,  entitled  "  An  Act  to  Establish  a  Uni- 
form System  of  Bankruptcy  Throughout  the  United  States." 

E.  S. 
Sworn  to  before  me,  and  signed  in  my  presence,  this  — — r 

day  of ,  190 — . 

J.N. 
Notary  Public,  within  and  for 
County,  . 


190 — . 


I  hereby  certify  that  this  day  I  mailed  a  copy  of  the  notice 
above  set  forth  to  each  of  the  creditors  named  in  the  schedules 
filed  herein.  A.  M., 

Referee  in  Bankruptcy. 


BANKRUPTCY. 

No.  37. 
Appointment,  Oath,  and  Report  of  Appraisers  (i). 

(Official  Form  No.  13.) 

In  the  District  Court  of  the  United  States 
For  the District  of . 


163'5 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


It  is  ordered  that ,  of i  of  — '■ — ,  and 


of ,  three  disinterested  persons,  be,  and  they  are  hereby, 

appointed  appraisers  to  appraise  the  real  and  personal  prop- 
erty belonging  to  the  estate  of  the  said  bankrupt  set  out  in  the 
schedules  now  on  file  in  this  court,  and  report  their  ap- 
praisal to  the  court,  said  appraisal  to  be  made  as  soon  as  may 
be,  and  the  appraisers  to  be  duly  sworn. 

Witness  my  hand  this  day  of ,  A.  D.  19 — . 


Referee  in  Bankruptcy. 
District  of ,  ss. 


Personally  appeared  the  within-named  .  and  severally 

made  oath  that  they  will  fully  and  fairly  appraise  the  aforesaid 
real  and  personal  property  according  to  their  best  skill  and 
judgment.  ■  , 


Subscribed  and  sworn  to  before  me  this day  of 

A.  D.  19—. 


lOiEcial  character.]     ■ 

We,  the  undersigned,  having  been  notified  that  we  were  ap- 
pointed to  estimate  and  appraise  the  real  and  personal  property, 
aforesaid,  have  attended  to  the  duties  assigned  us,  and  after  a 
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strict  examination  and  carefial  inquiry,  wc  do  estimate  and 
appraise  the  same  as  follows : . ,    ,    , 


Dollars.   Cents. 


In  witness  whereof  we  hereunto  set  our  hands,  at ,  this 

—  day  of  — — ,  A.  D.  19 — .  , 


(i)  B.  A.  i8g8,  sec.  706. 


No.  38. 

List  of  Debts  Proved  at  First  Meeting. 

(Official  Form  No.  19.) 

In  the  District  Court  of  the  United  States 
For  the District  of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At 


-,  in  said  district,  on  the 


day  of 


A.  D. 


19 — ,  before ,  referee  in  bankruptcy. 

The  following  is  a  list  of  creditors  who  have  this  day  proved 
their  debts : 


BANKRUPTCY. 
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Names  of  creditors. 

Residence. 

Debts  proved. 

Dolls. 

Cts. 

Referee  in  Bankruptcy. 


No.  39. 


General   Letter  of  Attorney  in  Fact  when   Creditor   is  not 
Represented  by  Attorney  at  Law  (i). 

(Official  Form  No.  20.) 

In  the  District  Court  of  the  United  States 
For  the District  of  — . 


In  the  matter  of 


Bankrupt. 


To 


In  Bankruptcy* 


I, 


-,  of ,  in  the  county  of 


and  state  of 


do  hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meet- 
ing or  meetings  of  creditors  of  the  bankrupt  aforesaid  at  a 
court  of  bankruptcy,  wherever  advertised  or  directed  to  be 
holden,  on  the  day  and  at  the  hour  appointed  and  notified  by 
said  court  in  said  matter,  or  at  such  other  place  and  time  as 
may  be  appointed  by  the  court  for  holding  such  meeting  or 
meetings,  or  at  which  stich  meeting  or  meetings,  or  any  ad- 
journment or  adjournments  thereof  may  be  held,  and  then  and 
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there  from  time  to  time,  and  as  often  as  there  may  be  oc- 
casion, for  me  and  my  name  to  vote  for  or  against  any  pro- 
posal or  resolution  that  may  be  then  submitted  under  the  acts 
of  Congress  relating  to  bankruptcy ;  and  in  the  choice  of  trus- 
tee or  trustees  of  the  estate  of  the  said  bankrupt,  and  for  me 
to  assent  to  such  appointment  of  trustee;  and  with  like  pow- 
ers to  attend  and  vote  at  any  other  meeting  or  meetings  of  cred" 
itors,  or  sitting  or  sittings  of  the  court,  which  may  be  held 
therein  for  any  of  the  purposes  aforesaid;  also  to  accept  any 
composition  proposed  by  said  bankrupt  in  satisfaction  of  his 
debts,  and  to  receive  payment  of  dividends  and  of  money  due 
me  under  any  composition,  and  for  any  other  purpose  in  my 
interest  whatsoever,  with  full  power  of  substitution. 

In  witness  whereof  I  have  hereunto  signed  my  mime'  and 

affixed  my  seal  the day  of ,  A.  D.   19 — . 

[Seal.^ 

Signed,  sealed  and  delivered  in  presence  of 


Acknowledged  before  me  this  day  of  ,   A.   D. 

19—.  ^— , 

[OiHcial  character.] 

(i)  When  executed  on  behalf  of  a  partnership  or  of  a  corporation  the 
person  executing  the  instrument  must  make  oath  that  he  is  a  member 
of  the  partnership,  or  a  duly  authorized  officer  of  the  corporation  on 
whose  behalf  he  acts.    Gen.  Ord.  21,  par.  5. 
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No.  40. 
Special  Letter  of  Attorney  in  Fact. 

(Official  Form  No.  21.) 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


To 


I  hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meet- 
ing of  creditors  in  this  matter,  advertised  or  directed  to  be  hold- 
en  at ,  on  the day  of ,  before ,  or  any  ad- 
journment thereof,  and  then  and  there for and  in 

name  to  vote  for  or  against  any  proposal  or  resolution 

that  may  be  lawfully  made  or  passed  at  such  meeting  or  ad- 
journed meeting,  and  in  the  choice  of  trustee  or  trustees  of  the 
estate  of  the  said  bankrupt. 

In  witness  whereof  I  have  hereunto  signed  my  name  and  af- 
fixed my  seal  the day  of ,  A.  D.  19 — . 

\^Seal.'\ 

Signed,  sealed  and  delivered  in  presence  of 


Acknowledged  before  me  this day  of ,  A.  D.  19- 


[OMcial  character. 1 
See  note  to  Form  No.  39. 
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No.  41. 

Appointment  of  Trustee  by  Creditors,    (i)- 

(Official  Form  No.  22.) 

In  the  District  Court  of  the  United  States    , 
For  the District  of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At — 
19 — ,  before 


in  said  district,  oti  the 


day  of 


A.  D. 


referee  in  bankruptcy. 


This  being  the  day  appointed  by  the  court  for  the  first  meet- 
ing of  creditors  in  the  above  bankruptcy,  and  of  which  due 
notice  his  been  given  in  the  [^here  insert'  the  iiames  of  the  news- 
papers in  tvhich  notice  was  published'],  we,  whos'e  names  are 
hereunder  written,  being  the  majority  in  number  and  in  amount 
of  claims -of  th6  creditors  of  the  said  bankrupt,  whose  claims 
have  been  allowed,  'and  who  are  present  at  this  meeting,  do 

hereby  appoint ,  of ,  in  the  county  of and  state 

of ,  to  be  the  trustee"  '    '    of  the  said  barikriipt's  estate' iand 

effects. 


Signatures  of  creditors. 

Residences  of  the  same. 

Amount  of  debt. 

Dolls. 

Cts. 

Ordered  that  the  above  appointment  of  trustee —  be  and  the 
same  is  hereby  approved 


Referee  in  Bankruptcy. 

(i)  B.  A.  1898,  sec.  44  and  sec.  see.     No  official  or  general  trustee  cai\ 
be  appointed  by  the  court.     Gen.  Ord.  14. 


.        BANKRUPTCY. 

No.  42. 
Appointment  of  Trustee  by  Referee,  (i).., 

(  Official  Fprm  No.  23. ) 

In  the  District  Court  of  theUnited. States 
For  the District  of ■- 
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In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At  ,  in  said  district,  on  the day  of ,  A.  D. 

19 — ,  before  ,  referee  in  bankruptcy. 

This  being  the  day  appointed  by  the  court  for  the  first  meet- 
ing- of  creditors  under  the  said  bankruptcy  and  of  which  due 
notice  has  been  given  in  the  {here  insert  the  names  of  the  news- 
papers in  which  notice  was  published^,  I,  the  undersigned  ref- 
eree of  the  said  court  in  bankruptcy,  sat  at  the  time  and  place 
above  mentioned,  pursuant  to  such  notice,  to  take  the  proof  of 
debts  and  for  the  choice  of  trustee  under  'the  said  bankruptcy ; 
and  I  do  hereby  certify  that  the  creditors  whose  claims  had 
been  allowed  and  were  present,  or  duly  represented,  failed  to 
make  choice  of  a  trustee  o£  said  bankrupt's  estate,  and  there- 
fore I  do  hereby  appoint ,  of ,  in  the  county  of 

and  state  of ,  as  trustee  of  the  same. 


Referee  in  Bankruntcv. 

(l)  B.  A.  1898,  sec.  44.     No  general  or  official  trustee  can  be  appointed 
to  act  in  cases  generalljr.     Gen.  Ord.  14. 
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No.  43. 
Notice  to  Trustee  of  His  Appointment  (i). 

(Official  Form  No.  24.) 

In  the  District  Court  of  the  United  States 
For  the District  of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


To ,  of ,  in  the  county  of ,  and  district  afore- 
said: 
I  hereby  notify  you  that  you  were  duly  appointed  trustee  \^or, 
one  of  the  trustees]  of  the  estate  of  the  above-named  bank- 
rupt at  the  first  meeting  of  the  creditors,  on  the day  of 

A.  D.  19 — ,  and  I  have  approved  said  appointment.  The 

penal  sum  of  your  bond  as  such  trustee  has  been  fixed  at 


dollars.    You  are  required  to  notify  me  forthwith  of  your  ac- 
ceptance or  rejection  of  the  trust. 

Dated  at ,  the day  of ,  A.  D.  19 — . 


Referee  in  Bankruptcy. 

(i)  Gen.  Ord.  16.    The  creditors  fix  the  amount  of  the  bond.    B.  A. 
1898,  sec.  50c. 
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No.  44. 
Bond  of  Trustee,    (i). 

(Official  Form  No.  25.) 

Know  all  men  by  these  presents :  That  we, ,  of 

-,  as  principal,  and  — ;^ — ,  of  — ,  and ,  of 

-,  as  sureties,  are  held  and  firmly  bound  unto  the  United 


States  of  America  in  the  sum  of dollars,  in  lawful  money 

of  the  United  States,  -to  be  paid  to  the  said  United  States,  for 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves 
and  our  heifs,  executors  and  administrators,  jointly  and  sev- 
erally by  these  presents. 

Signed  and  sealed  this day  of ,  A.  D.  190 — ., 

The  condition  of  this  obligation  is  such,  that  whereas  the 

above-named —  was,  on  the day  of ,  A.  D. 

190 — ,  appointed  trustee  in  the  case  pending  in  bankruptcy 

in  said  court,  wherein is  the  bankrupt,  and  he,  the 

said ,  has  accepted  said  trust  with  all  the  duties 

and  obligations  pertaining  thereunto : 

Now,  therefore,  if  the  said ,  trustee  as  aforesaid, 

shall  obey  such  orders  as  said  court  may  make  in  relation  to 
said  trust,  and  shall  faithfully  and  truly  account  for  all  the 
moneys,  assets  and  effects  of  the  estate  of  said  bankrupt  which 
shall  come  into  his  hands  and  possession,  and  shall  in  all  re- 
spects faithfully  perform  all  his  official  duties  as  said  trustee, 
then  this  obligation  to  be  void;  otherwise,  to  remain  in  full 
force  and  virtue. 

Signed  and  sealed  in , 
presence  of 

[Seal.'] 

• [Seal.] 

ISeal:'] 

(i)  B.  A.  1898,  sees.  506  and  c. 


1644  PROCEEDINGS    BEFORE  'REFEREE. 

No.  45. 
-Order  Approving,  Trustee's  Bond. 
(Official  Form  No.  26.) 

At  a  court  of  bankruptcy,  held  in  and  for  the District 

of ^^,  at , ,  this^ — ^  day  of ,  190. — .  ■  , 

Before ,  referee  in  bankruptcy,  in  the  District 

Courtof  the  United  States  for  the District  of  -. . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


It  appearing  to  the  court  — ,  of ,  and  in  said 

district,  has  been  duly  appointed  trustee  of  the  estate  of  the 
above-named  bankrupt,  and  has  given  a  bond  with  sureties  for 
faithful  performance  of  his  official  duties,  in  the  amount  fixed 
by  the  creditors  lor,  by  orderof  the  court],  to  wit,  in  the  sum 

of  ■ dollars,  it  is  ordered  that  the  said  bond  be  and  the  same 

is  hereby  approved.  , 

Referee  in  Bankruptcy. 


No.  1156. 

Order  that  no  Trustee  be  Appointed,     (i). 

(Official  Form  No.  27.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


It  appearing  that  the  schedule  of  the  bankrupt  discloses  no 
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assets,  and  that  no  creditor  has'.'Etppeared  at  the  first  meeting, 
and  that  the  appointment  of  a  trustee  of  the  bankrupt's  estate 
is  not  now  desifablfe,  i!' is' hefeby  ordered  that,  until  further 
order  of  the  court,  no  trustee  be  appointed  and  no  other  meet- 
ing of  the  creditors  be  called. 


Referee  in  Bankruptcy, 
(i)  Gen.   Ord.   15. 


No.  47. 
Order  for  Examination  of  Bankrupt,     (i). 

(Ofificial  Form  No.  28.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of r. 


In  the  matter  of. 


Bankrupt. 


In  Bankruptcy. 


I 


At ,  on  the day, of ,  A.  D.  19 — . 

Upon  the  application  of ,  trustee  of  said  bankrupt  \_or, 

creditor  of  said  bankrupt],  it  is  ordered  that  said  bankrupt  at- 
tend before  ,  one  of  the  referees  in  bankruptcy  of  this 

court,  at ,  on  the day  of ,  at  —  o'clock  in  the 

— noon,  to  submit  to  examination  under  the  Acts  of  Con- 
gress relating  to  bankruptcy,  and  that  a  copy  of  this  order  be 
delivered  to  him,  the  sai<i' bankrupt,  forthwith. 


Referee  in  Bankruptcy. 

(l)  B.  A.  1898,  sec.  7,  clause  9;  sec.  21,  and  sec.  38,   clause  2.    Gen. 
Ord-  22.     See  ,alsp  note  to  No.  48. 
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No.  48. 

Examination  of  Bankrupt  or  Witness.       (i). 

(Official  Form  No.  29.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At ,  in  said  district,  on  the day  of ,  A.  D. 

19 — ,  before ,  one  of  the  referees  in  bankruptcy  of  said 

court. 

,  of  •,  in  the  county  of ,  and  state  of , 

being  duly  sworn  and  examined  at  the  time  and  place  above 
mentioned,  upon  his  oath  says  [here  insert  substance  of  exam- 
ination of  party'] .  , 

Referee  in  Bankruptcy. 

(1)   B.  A.  1898,  sec.  21.    Gen.  Ord.  22. 


No.  49. 
Summons  to  Witness  (i). 

(Official  Form  No.  30.) 


To 


Whereas,  ,  of ,  in  the  county  of ,  and  state  of 

,  has  been  duly  adjudged  bankrupt,  and  the  proceeding 

in  bankruptcy  is  pending  in  the  District  Court  of  the  United 
States  for  the district  of . 

These  are  to  require  you,  to  whom  this  summons  is  directed, 

personally  to  be  and  appear  before ,  one  of  the  referees  in 

bankruptcy  of  the  said  court,  at  ,  on  the  day  of 

at o'clock  in  the noon,  then  and  there  to  be  examined 

in  relation  to  said  bankruptcy. 

Witness  the  Hon.  ,  judge  of  said  court,  and  the  seal 

thereof  at ,  this day  of ,  A.  D.  19—. 
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RETURN   OF    SUMMONS    TO    WITNESS.  , 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


On  this  ^  day  of  ,  A.  D.  19 — ,  before  me  came 

of ,  in  the  county  of  — —,  and  state  of ,  and 


makes  oath,  and  says  that  he  did,  on  — — ,  the  day 

of  ,  A.   D.    19 — ,   personally  serve  -,   of  ,   in 

the  county  of ,  and  state  of ,  with  a  true  copy  of  the 

summons  hereto  annexed,  by  delivering  the  same  to  him;  and 
he  further  makes  oath,  and  says  that  he  is  not  interested  in  the 
proceeding  in  bankruptcy  named  in  said  summons. 


Subscribed  and  sworn  to  before  me  this day  of 

A.  D.  19—. 


(i)  Gen.  Ord.  3.     R.  S.  sec.  911,  et  seq. 


No.  50. 
Minutes  of  Creditors'  Meeting  (i). 

The  District  Court  of  the  United  States 
For  the District  of 

In  the  matter  of  N.  W.,  bankrupt. 

Before  A.  M.,  referee,  on  the day  of ,  19 — ,  at  — 

o'clock.     Present:     The  i-eferee,  bankrupt  and  various  attor- 
neys for  creditors,  and  also  creditors. 

The  motion  of  the  B.  Mfg.  Co.,  filed  on  the day  of 
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19—,  cqming  on  for  hearing,  I -heard  evidence  in  relation  to  the 
same,  and  ordered  as  follows,  viz. : 

I  ordered  and  directed  the  trustee  to  pay  over  to  W.  K.,  at- 
torney for  the  B.  Mfg.  Co.,  the  suiil  of  $— —  being  $ less 

ten  per  cent,  the  amount  of  merchandise  belonging  to  said  com- 
pany and  held  on  consignment  by  the  bankrupt  and  since  sold 
by  the  receiver  herein  and  realizing  said  sum ;  I  finding  the  said 
amount  to  belong  to  the  said  company,  I  also  ordered  and  di- 
rected the  trustee  to  turn  over  to  said  company  all  the  ■ 

now  on 'hand.  Or  that  rhay  hereafter  come  to  the  trustee's  Hands, 
the  same  beirlg  the  property  of  said '  compaiiy  and  never  sold 
by  them.     I  also  found  that  the  said  company  has  a  claim  as 

per  schedule,  for  $ goods  sold  up  to  the day  of — , 

19 — ,  the  same  being  a  general  claim.     I  also  found  that  the 

said  company  has  an  additional  claim  for  the  sum  of  $ 

goods  sold  from  the day  of  — ^ — '■,  19 — ,  up  to  the  date  of 

assignment,  the  same'  being  a  geSneral  claim. 

The  attorney  for  the  C.  B.  Association,  mortgagee  consent- 
ing, I  directed  the  trustee  to  commence  proceedings  for  the  sale 
of  real  estate  under  mortgage  in  the  District  Court  of  the 
United  States,  said  mortgagee  agreeing  to  enter  its  appearance 
and  consent  to  jurisdiction.  And  I  directed  the  same  proceed- 
ings to  be  brought  in  relation  to  the  other  mortgaged  real  es- 
tate, in  the  event  similar  consent  of  mortgagee  can  be  se- 
cured. 

The  bill  of  the  heirs  of  G.  W.  for  rent  from  the day  of 

■ — — ,  19 — ,  to  the day  of 19 — ,  amounting  to  $ 

being  presented  as  a  claim  entitled  to  ffreferenceon  the  ground 
of  expense  incurred  by  the  assignee  and  trustee,  and  it  appear- 
ing that  possession  was  not  taken  until  the  — ■ —  day  of  — — , 

19 — ,  I  accordingly  reduced  said  claim  to  $ — ,  which' sum  I 

directed  the  trustee  to  pay  as  a  preferred  claim. 

The  matter  of  disposition  of  the  assignfed  bankrupt's  stock 
of  merchandise,  etc/,  being  heard,  on  motion  of  the  creditors 
the  trustee  herein  was  directed  to  sell  the  same  at  private  sale 
at  not  less  than per  cent,  of  the 'appraised  vallie,'  and  was 
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also. authorized  toi  employ  a  man  to  assist  in  said  work  at  not 
exceeding  $^--^, a  week., .  ,    '  ••  ,     ■ 

The  bankrupt  stated  that  his  wife  withdraws  all  claims  here- 
in, and,  that  she,  would  not  file  any  claim  herein. 

The  application  of  F.  Q.,  for  the  payment  of  the  proceeds 

of bales  out  of bales  of ,  sent  to  the  bankrupt  on 

consignment,  was  heard,  and  it  appearing  that  said  goods  were 

on  consignment  and  that  bales  have  been  sold  by  the 

trustjee, herein  as  receiver- her^ein,  for  the  .sum,  of,  $ ,  it  is  or- 
dered that  said  sum  less per  cent,  the  usual  commission, 

to  wit  the  sum  of  $ be  paid  to  said  F.  Q.  as  a  preferred 

claim  herein.  '  '         '    ■    ■ 

It  also' appearing  that  the  trustee  herein  has  in  his  possession 
— —  bale's  of  spoiled  — ^-  seiit  by  F.  Q.  to  the  bankrupt  on 
consignment,  and  which  property  was  not  appraised  herein  or 
included  in  the  appraisement,  I  oirdered  that  the  trustee  deliver 
said  property  to  the  said  F.  Q. ' 

The  application  of  the  appraisers'  for  $ 'compensation 

each,  wag  rejected  by  me  as  excessive  charges,  and' on  motion 
of  the  creditoi's  and  with  their  consent j  I  directed  tfi'e  trustee  to 
pay  to  each  of  the  appraisers  herem  the  surh  of  $ . 

In  relation  to  the  disposition  of  the  bank  stock'  and  the  B. ' 
Brewing'  Co.  bonds,  the  trustee  was  directed  to  get  offers  for 
"  the  purchase  of  the  same,  and  report  to  the  referee. 

In  relation  to  policy  No. '—  N.  Y.  L.  Insurance  Corhpany, 

thie  trustee  was  directed  to  inquire  into  its  value  of  the  com- 
pany, and  report  to  the  referee. 

The  trustee  was  ordered  to  collect  from  E.  T.,  assignee,  the 
sttm''6f  $ — — ,  Collected  by  the  said  assignee. 

The  trustee  Was  directed  to  pay  all  tax  bills  and 'delinquent 
taxes  on  real  or  perSbnal  property. 

The  trustee  was  directed  to  sell  the  real  estate  at  — — ,  for 
not  less  than per  cent,  of  its  appraised  value. 

The  bankrupt  was  examined  and  further  examination  con- 
tinued until  — —  day  of : — : — ,  19 — ,  at  —  o'clock,  and  the  trus- 
tees authorized  to  employ  an  accountant  to  furnish  to  the  court 
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and  creditors  information  of  payments  made  by  the  bankrupt 
within  the  past  four  months  preceding  his  assignment. 

(i)  Taken  from  the  record  in  re  Nicholas  Wolff,  pending  in  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  Ohio. 


No.  51. 
Order  that  Bankrupt  Deliver  Assets  to  Trustee  (i). 

[Caption.]  • 

This  cause  having  been  referred  to  the  undersigned  A.  M., 
as  referee,  after  an  examination  of  said  bankrupt  and  evidence 
having  been  fully  had  before  said  referee  in  accordance  with  the 
statutes  in  such  cases  made  and  provided,  the  evidence  having 
been  submitted  upon  argument,  the  undersigned  referee  does 
hereby  make  the  following  order  on  said  A.  B.,  bankrupt : 

First.  That  said  bankrupt  A.  B.,  within  twenty  days  from 
and  after  the  service  of  a  copy  of  this  order  having  been  made, 

pay  to  B.  M.  Esq.,  trustee,  the  sum  of  $ ,  and  deliver  to  said  ' 

trustee,    United    States    three    per    cent,    coupon    bonds    of 

the  face  value  of  $ ,  or  $ in  money. 

,  Second.  That  in  the  event  of  the  said  A.  B.  failing  or  neg- 
lecting to  obey  this  order  to  pay  to  the  said  trustee  the  above 
amount  and  deliver  said  bonds  or  money,  the  said  B.  M.,  as 
such  trustee,  is  hereby  ordered  and  directed  to  institute  pro- 
ceedings against  the  above  named  A.  B.  in  accordance  with  the 
provisions  of  Section  29  of  the  Bankrupt  Act  of  1898,  and 

It  is  further  ordered  that  a  copy  of  this  order  be  served  per- 
sonally upon  the  said  A.  B.,  the  said  bankrupt,  and  by  mail 
upon  R.  X.  Esq.,  attorney  for  the  bankrupt,  and  on  B.  M.  Esq., 
said  trustee. 

Dated  at this day  of .  A.  M., 

Referee. 

(l)  For  proceedings  if  bankrupt  fails  to  obey  this  order,  see  Nos. 
115.   et  seq. 
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No.  52. 
Order  that  Trustee  Apply  to  be  Made  Party  to  Suit  in  State 

Court. 

[Caption.] 

At ,  in  said  district,  on  the day  of ,  A.  D. 

,  before  A.  M.,  Referee  in  Bankruptcy. 

On  motion  of  the  S.  Trust  Company,  trustee  herein,  it  is 
ordered  that  said  trustee  file  a  petition  to  be  made  a  party  to 

the  suit  pending  in  the Circuit  Court,  styled  L.  S.,  etc., 

against  D.  G.,  etc.,  and  said  trustee  is  further  directed  in  said 
petition  to  pray  the  Honorable  — —  Circuit  Court  to  turn  over 
to  it,  the  S.  Trust  Company,  trustee  in  bankruptcy,  the  fund 

in  said Circuit  Court,  in  the  cause  aforesaid. 

A.  M., 
Referee  in  Bankruptcy. 


No.  53. 

Order  of  State  Court  to  Pay  Over  to  Trustee  in  Bankruptcy 

Fund  in  Court. 

State  of . 

Circuit  Court,  Common  Pleas  Division. 
L.  C.  assignee  of  C.  D.  &  Co.,         Plaintiff, 
vs. 
D.  G.  etc..  Defendants. 

Motion  and 
Order. 
This  day  came  the  A.  B.  Trust  Company,  Trustee  in  Bank- 
ruptcy of  C.  D.  &  Co.,  D.  G.  and  C.  D.,  by  R.  Y.,  its  attorney, 
and  presented  to  the  court  its  petition  presented  to  the  court 

June  ,  and  heretofore  filed  herein  claiming  the  fund  in 

court  herein,  together  with  the  exhibits  referred  to  therein  and 
the  notice  therewith  served  on  the  plaintiff,  L.  C,  assignee  of 
C.  D.  &  Co.,  and  Qn  M.  A.  of  the  firm  of  M.  A.,  D.  A.  and  J. 
G.,  attorneys  for  said  plaintiff,  and  also  presented  a  copy  of  said 
letter  to  said  L.  C,  assignee,  and  his  said  attorneys,  showing 
that  the  motion  would  be  presented  at  this  time  and  hour,  viz.. 
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on  the day  of  ^ at  lo  d^ clock  a.  m,  and  answer  of  M. 

A.,  £).  A.  &  J.  G'.,  attorney's  thereto,  and  thereupon  said  pe- 
titioner, by  R.  Y.,  attorney,  moved  the  court  that  the  said  peti- 
tioner, the  A.  B.  Trust  Company,  Trustee  in  Bankruptcy  of 
said  bankrupts,  C.  D,  &  Co.,  D.  G.  and  C.  D.,  be  made  a  party 
defendant  to  this  action,  and  thereupon  said  trustee- moved  the 
court  that  said  petition  be  taken  as  the  answer  and  petition  of 
the  said  A.  B.  Trust  Company,  as  such  trustee,  claiming  the 
fund  in  court  herein,  which  is  so  ordered  by  the  court,  and 
thereupon  the  said  A.  B.  Trtist  Company,  Trustee  in  Bankrupt- 
cy of  said  C.  D.  &  Company,  D.  G.  and  C.  D.,  moved  the"  court 
for  leave  to  withdraw  from  the  fund  in  court  herein  the  sum  of 

$ ,  and  thereupon,  the  court  being  sufficiently  advised,  it  is 

ordered  by  the  court  that  the  said  petitioner,  the  A.  B.  Trust 
Company,  Trustee  in  Bankruptcy,  of  said  C.  D.  &  Co.,  D.  G. 
and  C.  D.,  be,  and  is,  allowed  to  withdraw  this  day  from  the 

fund  in  court  the  sum  of  $ . 

'     "      ■     ■■  ■  ^    -:    .■  ■       ■  .  •E.'F.,  ■■ 

Judge  of  the  • ■  Circuit  Court, 

Common  Pleas  Division. 


No.  54. 
Proof  of  Unsfecured  Debt  (i); 

(Official  Form  No.  31.) 

In  the  District  Court  of  the  United  States 
For  the ■  District  of'-^- — .■ 

In  the  matter  of  A.  B.,  bankrupt;  •  ,.   :  . 

At ,  in  said  district  of  — ^ — ,  on  the  — - —  day  of , 

A.  D.  190 — ';  came  E.  F.,  of  — '■ — ,  in  the  county  of  — ^—,  in 

'said  district  of ,  and  made  oath,  and  says- that  A.  B:,  the 

person  by  [gr,  against]'  whom  a  petition  for  adjudication  of 
bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  said 
petition,  and  still  is,  justly  and  truly  indebted  to  said  deponent 
in  the  sumof  ^ — dollars';  that  the  corisideration  of  said  debt 
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is  as  follows :  Goods  sold  and  delivered  at  the  dates  and  for 
the  agreed  prices  set  forth  in  the  statement  of  account  hereto 
attached  and  made  part  hereof  as-Exhibit  "  A  " ;  that  no  part 
of  said  debt  has  been  paid  [^except — ;— ] ;  that  there  are  no  set- 
offs or  counterclaims  to  the  same  [^except ]  ;  and  that  de- 
ponent has  not,  nor  has  any  person  by  his  order,  or  to  his 
knowledge  or  belief, .  for  his  use,  had  or  received  any,  irianner 
of  security  for  said  debt  whatever.  E.  F., 

Creditor. 

Subscribed  and  sworn  to  before  me  this day  of -, 

A.  D.  19—.  J.  M., 

\_Official  character.] 

(i)   Gen.  Ord.  21. 

If  the  debt  to  be  proven  is  an  open  account,  maturing  on  a  single 
date,  the  following  statement  should  be  added,  to  wit: 

"Said   debt  became,  [or,   will  become]    due   on  the  day  of  , 

19 — ,  and  no  note  has  been  Received  for  such  account  nor«  any  judgment 
rendered  thereon."  * 

If  it  consists  of  items  maturing  at  different  dates,  the  following  ad- 
dition to  said  form  is  suggested: 

"  The  average   dpe  date  o.f  the   different  items  of  said  account  is  the 

■ day  of .  19—,  and  no  note  has  been  received  for  such  account 

nor  any  judgment  rendered  thereon." 

If  proof  is  being  made  by  the  assignee  of  a  claim  transferred  before 
proof,  it  must  be  supported  by  a  deposition  of  the  owner  at  the  time  of 
the  commencement  of  the  proceedings,  setting  forth  the  true  considera- 
tion of  the  debt,  and  that  it  is  entirely  unsecured  [or,  if  secured,  the 
amount  and  character   of  securities]. 
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No.  55. 
Proof  of  Secured  Debt  (i). 

(Official  Form  No.  32.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At ,  in  said  district  of ,  on  the day  of , 

A.  D.  19 — ,  came ,  of ,  in  the  county  of  ,  in 

said  district  of ,  and  made  oath,  and  says  that ,  the 

person  by  {^or,  against]  whom  a  petition  for  adjudication  of 
bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  said 
petition,  and  still  is,  justly  and  truly  indebted  to  said  depo- 
nent in  the  sum  of  dollars;  that  the  consideration  of 

said  debt  is  as  follows : ; 

that  no  part  of  said  debt  has  been  paid  [except ]  ; 

that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 

1-]  ;  and  that  the  only  securities  held  by 

this  deponent  for  said  debt  are  the  following : 


Creditor.- 

Subscribed  and  sworn  to  before  me  this day  of 

A.  D.  .  , 

[OMcial  character.] 

(i)   See  note  to  Form  No.  54. 


BANKRUPTCY.  1655 

No.  56. 
Proof  of  Debt  Due  Corporation,   (i). 

(Official  Form  No.  33.) 
In  the  District  Court  of  the  United  States  for  the Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At ,  in  said  district  of ,  on  the day  of , 

A.  D.   19 — ,  came  ,   of  ,  in  the  county  of  , 

and  state  of ,  and  made  oath,  and  says  that  he  is of 

the ,  a  corporation  incorporated  by  and  under  the  laws  of 

the  state  of ,  and  carrying  on  business  at  ,  in  the 

county  of ,  and  state  of ,  and  that  he  is  duly  author- 
ized to  make  this  proof,  and  says  that  the  said  ,  the 

person  by  \_or,  against]  whom. a  petition  for  adjudication  of 
bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  said ' 
petition,  and  still  is,  justly  and  truly  indebted  to  said  corpo- 
ration in  the  sum  of dollars;  that  the  consideration  of 

said  debt  is  as  follows : 


that  no  part  of  said  debt  has  been  paid  ]  except- 


or counterclaiins  to  the  same  ]  except 


.  J  ;  that  there  are  no  set-offs 


]  ;  and  that  said  corporation  has 

not,  nor  has  any  person  by  its  order,  or  to  the  knowledge  or 
belief  of  said  deponent,  for  its  use,  had  or  received  any  man- 
ner of  security  for  said  debt  whatever.  , 


of  said  Corporation. 


Subscribed  and  sworn  to  before  me  this day  of 

A.  D.  19—.  


[OMcial  character. '\ 
(i)   The  proof  should  b_  made  by  the  treasurer,  Gen.  Ord.  21.    See  also 
note  to  Form  No.  54. 
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No.  57: 
Proof  of  Debt  by  Partnership,    (i).     . 

(Official  Form  No.  34.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At ,  in  said  district  of'-; ,  on  the day  of -, 

A.  D.    19—,   came  ,  of  ,   in  the  county  of  , 

in  said  district  of ,  and  made  oath,  and  says  that  he  is 

one  of  the  firm   of     ■     ■ ,   consisting  of  himself   and   


,  of ,  in  the  county  of  — — ,  and  state  of — • — ;  that 

the  said  ,  the  person  by  \_or,  against]  whom  a  petition 

for  adjudication  of  bankruptcy  has  been  filed,  was  at  and 
before  the  filing  of  said  petition,  and  still  is,  justly  and  truly 

indebted  to   this  deponent's  said  firm  in  the  sum  of  

dollars;  that  the  consideration  of  said  debt  is  as   follows: 

—— — —  f 

that  no  part  of  said  debt  has  been  paid  [except '— ]  ; 

that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 

■ ]  ;  and  this  depotient  has  not,  nor' hag  his 

said  firm,  nor  has  any  'persOn  by  their  order,  or  to  this  de- 
ponent's knowledge  or'belidf,  for  theii-  use,' had  or  received 
any  mariner  of  security  for  said  debt  whatever. 


Creditor. 

Subscribed  and  sworn  to'  before  rrie  this —  day  of 

A..  D.   19—.  — -, 

[Official  character.} 

(i)   See  note  to  Form  No.  64. 
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No.  58. 
Proof  of  Debt  by  Agent  or  Attorney,    (i). 

(Official  Form  No..  35.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At ,  in  said  district  of ,  on  the day  of , 

A.   D.    19 — ,   came  ,   of  ,   in  the   county  of  , 

and  state  of ,  attorney  [or,  authorized  agent],  of ,  in 

the  county  of ,  and  state  of ,  and  made  oath,  and 

says  that  ,  the  person  by  [or,  against]'  whom  a  peti- 
tion for  adjudication  of  bankruptcy  has  been  filed,  was  at  and 
before  the  filing  of  said  petition,  and  still  is,  justly  and  truly 

indebted  to  the  said  -- — ,  in  the  sum  of  dollars;  that 

the  consideration  of  said  debt  is  as  follows :  ■■ ' 


-]; 


that  no  part  of  said  debt  has  been  paid  [except 

and  that  this  deponent  h^s  not,  nor  has  any  person  by  his 
order,  or  to,  this  deponent's  knowledge  or  belief,  for  his  use, 
had  or  received  any  manner  of  security  for  said  debt  what- 
ever. And  this  deponent  further  says  that  this  deposition 
can  not  be  made  by  the  claimant  in  person  because 

_._. L^^, : ^- ^ . , : t 

and  that  he  is  duly  authorized  by  his  principal  to  make  this 
affidavit,  .and .  that  it  is  within  his  knowledge  that  the  afore- 
said debt  was  incurred  as  and  for  the  consideration  above 
stated,,  and  .that  such  debt,  to' .the  best  of  his  knowledge  and 
belief,   still  remains  unpaid  and  unsatisfied. 
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Subscribed  and  sworn  to  before  me  this day  of 

A.  D.  19—. 


[OMcial  character.] 

(l)  See  note  to  Form  No.  54. 


No.  59. 
Proof  of  Secured  Debt  by  Agent,    (i). 

(Official  Form  No.  36.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At : ,  in  said  district  of ,  on  the day  of , 

A.  D.   19 — ,  came  ,  of  ,  in  the  county  of  , 

and  state  of ,  attorney  \_or,  authorized  agent],  of ,  in 

the  county  of ,  and  state  of ,  and  made  oath,  and 

says  that  — —,  the  person  by  [or,  against]  whom  a  peti- 
tion for  adjudication  of  bankruptcy  has  been  filed,  was  at  and 
before  the  filing  of  said  petition,  and  still  is,  justly  and  tfuly 

indebted  to  the  said  ,  in  the  sum  of dollars;  that 

the  consideration  of  said  debt  is  as  follows : 


J; 


that  no  part  of  said  debt  has  been  paid  [except 

that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 

: ]; 

and  that  the  only  securities  held  by  said  for  said  debt 

are  the  following 
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and  this  deponent  further  says  that  this  deposition  can  not  be 
made  by  the  claimant  in  person  because  


and  that  he  is  duly  authorized  by  his  principal  to  make  this 
deposition,  and  that  it  is  within  his  knowledge  that  the  afore- 
said debt  was  incurred  as  and  for  the  consideration  above 

stated. 

Subscribed  and  sworn  to  before  me  this day  of , 

A.  D.   19—.  


'  '  \_OMcial  character. "l 

(l)   See  note  to  Form  No.  64. 


No.  60. 
Affidavit  of  Lost  Bill  or  Note. 

(Ofificial  Form  No.  37.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


On  this day  of ,  A.  D.  19 — ,  at ,  came 

,  of ,  in  the  county  of ,  and  state  of ,  and 

makes  oath,,  and  says  that  the  bill  of  exchange  \_or,  note],  the 
particulars  whereof  are  underwritten,  has  been  lost  under  the 
following  circumstances,  to  wit :  , 


and  that  he,  this   deponent,   has  not  been  able  to  find  the 
same;  and  this  deponent  further  says  that  he  has  not,  nor 
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has  the  said  -^ — ,  or  any  person  or  persons,  to  their  use,  to 
this  deponent's  knowledge  or  beUef,  negotiated  the  said 
bill  lor,  note],  nor  in  any  manner  parted  with  or  assigned  the 
legal  or  beneficial  interest  therein,  or  any  part  thereof;  and 
that  he,  this  deponent,  is  the  person  now  legally  and  beneficially 
interested  in  the  same., 

Bill  or  note  above  referred  to. 


Date. 

Drawer  or  maker. 

Acceptor. 

Sum. 

Subscribed  and  sworn  to  before  me  this  day  of 

A.  D.  19—. 


{^Official  character.] 


No.  61. 

Order  Allowing  Claim. 

[Caption.] 

This  cause  coming  on  to-be  heard  upon  the  motion  of  the 
German  Bank  for  allowance  of  its  claim  together  with  a  lien 
by  virtue  of  a  mortgage,  and  after  hearing  counsel  for  the  said 
bank  and  also  counsel  for  the  trustee  and  counsel  for  objecting 
creditors,  it  is,  now  ordered  that  the  claim. of  the  said  bank 

be  and  the  same  is  hereby  allowed  for  the  sum  of  $ as  a 

general,  claim  without  security  or  preference, ,  this  being  the 
amount  of  the  claim  with  interest  to  the  date  of  the  adjudication 
in  bankruptcy.  A.  M., 

Referee  in  Bankruptcy. 
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No.  62. 
Order  Allowing  Claims. 

[Caption.] 

At -,  in  said  district,  on  the  day  of  — ■ — ,  A.  D. 

-,  before  A.  M.,  referee  in  bankruptcy. 


This  cause  coming  on  to  be  heard  upon  the  claims  of  E.  F., 
First  National  Bank  and  Third  National  Bank,  and  after  hear- 
ing counsel  for  the  parties  and  for  creditors  objecting,  to  said 
claims,  it  is  now  ordered  that  the  claim  of  E.  F.  be,  and  the 

same  is  hereby  allowed  for  the  sum  of  $ ,  as  a  general 

and  unsecured  claim;  said  sum  being  the  balance  due  upon 
said  debt',  with  interest  to  the  date  of  adjudication.  It  is  fur- 
ther ordered  that  the  claim  of  the  First  National  Bank  be, 

and  the  same  is  hereby  allowed  for  the  sum  of  $— as  a- 

general  or  unsecured  claim,  said  sum  being  made  up  of  the 

unpaid  principal  of  said'  sum,  to  wit,  $ ,  with  interest  to 

the  date  of  adjudication.  It  is  ftirther  ordered  that  the 
claim  of  the  Third  National  Bank  be,  and  the  same  is  hereby* 
allowed  as  a  mortgage  claim  to  the  extent  of  $ ,  with  in- 
terest thereon  from  the day  of ,  that  beiiig  the  day 

demand  by  filing  claims '  was  made,  until  the  same  shall  be 
paid,  but  this  lien  shall  be  subordinate  to  the- mortgage  of  the 
S.  Trust  Company;  and  further  the  balance  of  the  claim  of 

the  Third  National  Bank  is  allowed  for  the  sum  of  $ 

as  a  general  or  unsecured  claim. 

The  question  of  priority  between  the  Third  National  Bank 
and  parties  holding  claims  for  labor  performed  and  materials 
and  supplies  furnished  is  reserved.  A.  M., 

Referee  in  Bankruptcy. 


No.  63. 
Order  Disallowing  Claim. 

[Caption.] 

At ,  in  said  district,  on  the day  of ,  A.  D. 

,  before  A.  M.,  Referee  in  Bankruptcy. 

The  claim  of  the  E.  F.  Company  having  been  presented 
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for  allowance  and  objection  thereto  having  been  made  by  the 
trustee,  now  after  hearing  counsel  in  favor  of  and  in  opposition 
thereto,  the  said  objection  is  sustained,  and  it  is  ordered  that 
the  said  claim  be,  and  the  same  hereby  is,  disallowed. 

A.  M., 
Referee  in  Bankruptcy. 


No.  64. 

Order  Allowing  Attorney  Fee  (i). 

[Caption.] 

At ,  in  said  district,  on  the day  of ,  A.  D. 

,  before  A.  M.,  Referee  in  Bankruptcy : 

The  petition  of  the  trustee  for  an  allowance  to  R.  X., 
Esq.,  for  services  rendered  by  him  in  securing  the ,  transfer 
of  the  fund  from  the  state  court  to  the  trustee  in  bankruptcy 
coming  on  to  be  heard  after  notice  to  all-  counsel  of  record*, 
and  after  hearing  such  counsel  it  is  ordered  that  the  said 
R.  X.,  Esq.,  be,  and  he  is,  hereby  allowed  the  sum  of  $500.00 
for  the  services  aforesaid,  and  the  trustee  is  directed  to  pay 
said  sum  to  him  at  once.  A.  M., 

Referee  in  Bankruptcy. 
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No.  65. 
Order  Allowing  Attorney's  Fees   (Another   Form) 

[Caption.] 

This  cause  coming  on  to  be  heard  upon  the  report  of  A. 
M.,  referee,  upon  application  for  the  allowance  of  attorney's 
fees,  the  court  upon  consideration  thereof  does  allow  F.  Y., 
R.  Y.  and  R.  S.,  attorneys  for  creditors,  a  joint  fee  in  the 

sum  of  $ ,  but  the  court  refuses  to  allow  a  fee  to  R.  X., 

counsel  for  the  bankrupt. 


No.  66. 
Petition  to  Expunge  Claim  (i). 

District  Couri  of  the  United  States  for  the District  of 

, Division. 

In  the  matter  of  F.  H.,  doing  business 

as  F.  H.  &  Son,  Bankrupt. 

No.  . 

In  Bankruptcy. 

Respectfully  represents  B.  S.,  trustee  of  the  estate  of  said 
bankrupt,  that  the  D.  M.  Grocery  Co.,  which  has  this  day 
filed  its  certain  claim  herein  for  allowance  and  which  said 
claim  has  been  allowed,  has  received  preferences  within  the 
four  months  next  immediately  preceding  the  date  of  the  filing 
of  the  petition  herein  and  have  not  surrendered  the  prefer- 
ences so  received. 

Wherefore,  he  prays  that  said  claim  may  be  disallowed  and 
expunged  from  the  list  of  claims  against  the  estate  of  said 
bankrupt.  B.  S.,. 

Trustee. 

(l)  Bank.  Ord.  2i,  par.  6. 
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No.  67. 
Waiver  of  Notice  (,i). 

The. District  Court  of  the  United  States 
.      For  the District  of Division., 

In  the  matter  of  F.  H.,  doing  business  as  F.  H.  &  Son,  bank- 
rupt. 

No. 

In  Bankruptcy. 

The  D.  M.  Grocery  Company  hereby  waives  the  issuance 
and  service  of  notice  upon  it  as  to  the  petition  of  the  trustee 
heretofore  filed  herein  asking  that  its  claim  ^  heretofore  al- 
lowed herein  be  disallowed  and  expunged  from  the  list  of 
claims  against  said  estate  and  consents  that  said  petition  of 

said  trustee  may  be  heard  on  the-' — ^  day  of  ,  at  ir 

o'clock  a.  m.  The  D.  M.  Grocery  Co. 

(i)  If  notice  is  not  waived,  formal  notice  should  be  given  by  mail  to 
creditor.     Bank.  Ord.  21,  par.  6. 
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No.  68. 

Order  that  Certain  Creditors  Surrender   Preferences  Before 
Allowed  to  Prove  Claims. 

Order  that  certain  creditors  surrender  preferences  before 
allowed  to  prove  claims. 
The  District  Court  of  the  United  States 
For  the District  of . 

In  the  matter  of 

F.  H., 
Bankrupt. 

This  cause  coming  on  for  hearing  at  an  adjourned  meet- 
ing of  creditors  held  pursuant  to  adjournment  on  the  

day  of  19 — ,  and  the  court  having  heard  all  the  evi- 
dence offered  upon  the  matter  of  the  objection  of  creditors 
to  the  claims  of  creditors  who  have  received  payments  upon 
their  claims  since  the  day  of  ,  19—,  which  mo- 
tion   of    creditors    was    filed    herein    on    the  " day    of 

,    19 — ,    and   the   court  being   fully  advised,    does   find 

that  the  defendant  was  insolvent  on  the day  of  

19 — ,  that  the  creditors  hereinafter  named  received  the  pay- 
ments hereinafter  named  upon  their  claims,   since  the  

day  of  19 — ,  and  since  the  defendant  became  insolvent 

and  within  four  months  preceding  the  date  of  the  assignment 
herein  and  the  filing  of  the  petition  in  bankruptcy  herein  by 
the  plaintiff. 

It  is  therefore  considered,  ordered  and '  adjudged  by  the 
court  that  unless  the  creditors  hereinafter  named  pay  to  the 
trustee  herein  the  amounts  so  received  by  said  creditors  re- 
spectively   since    the  day    of  19 — ,    and    which 

amounts  are  set  opposite  their  names,  the  claims  of  each  of 
said  creditors  be,  and  the  same  are  hereby  rejected  and  dis- 
allowed.    Said  payments  to  said  trustee  herein  shall  be  made 
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by  said  creditors,  respectively,  on  or  before  the day  oi 

19—. 

D.  &  R,  $ 

L  .  T.  Co.,  $ 


A.  P.  &  S.  Co.,  $ 

•A.  M., 
Referee  in  Bankruptcy. 

(i)  Taken  from  the  record  in  re  Hess  Spring  &  Axle  Co.  vs.  Eagle 
Carriage  Co.,  pending  in  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

The  claims  of  creditors  who  have  received  preferences,  voidable  under 
Sec.  60,  subdivision  h,  or  to  whom  conveyances,  transfers,  assignments, 
or  incumbrances,  void  or  voidable  under  Sec.  67,  subdivision  e,  have  been 
made  or  given,  shall  not  be  allowed  unless  such  creditors  shall  surrender 
such  preferences,  conveyances,  transfers,  assignments,  or  incumbrat7<:es. 
Sec.  59g  of  Barikruptcy  Act,  as  amended  "by  act  of  Feb.  S,  1903. 


No.  69. 

Order  Disallowing  and  Expunging  Lfist  of  Claims   (i). 

The  District  Court  of  the  United  States 
;For  the  — ^ —  District  of  — — - 

In  the  mattier  of 

F.H., 
Bankrupt. 

At ,  in  the District  of ,  on  the  — —  day  of 

19—. 

In  accordance  with  the  order  heretofore  made  and  upon 
the  evidence  submitted  to  the  court  upon  the  following  claims 
against  the  estate, of  said  bankrupt,  and  it  appearing  that  said 
claimants  have  failed  to  make  repayments  as  heretofore  or- 
dered ; 

Jt  is  now  ordered  that  the  following  claims  herein  be  dis- 
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allowed  and  expunged  from  the  list  of  claims  upon  the  trus- 
tee's record  in  said  case,  viz: 

•  N.  H.  Co.,  $ 

M.  Pub.  Co.,  $ 


C.  Bending  Wks.,  $ 

A.  M., 
Referee  in  Bankruptcy. 

(i)  Taken  from  the  record  in  re  Eagle  Carriage  Co.,  pending  in  the 
District  Court  of  the  United  States  for  the  Southern  District  of  Ohio. 


No.  70. 
Order  Reducing  Claim  (i). 

(Official  Form  No.  38.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of  — ' — . 


In  the  matter  of 

■■ =-       In  Bankruptcy. 

Bankrupt. 


At ,  in  said  district,  on  the  day  of ,  A.  D. 

19—. 

Upon  the  evidence  submitted  to  this  court  upon  the  claim 
of against  said  estate  [and,  if  the  fact  be  so,  upon  hear- 
ing counsel  thereon],  it  is  ordered  that  the  amount  of  said 

claim  be  reduced  from  the  sum  of ,  as  set  forth  in  the 

affidavit  in  proof  of  claim  filed  by  said  creditor  in  said  case, 

to  the  sum  of ,  and  that  the  latter-named  sum  be  entered 

upon  the  books  of  the  trustee  as  the  true  sum  upon  which  a 
dividend  shall  be  computed  [if  with  interest,  with  interest 
thereon  from  the day  of ,  A.  D.  19 — .J 


Referee  in  Bankruptcy. 
(1)  B.  A.  1898,  sec.  S7k.    Gen.  Ord.  21,  par.  6. 
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No.  71. 

Order  Expunging  Claim  (i). 

(  Official  Form  No.  39). 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At  ■-,  in  said  district,  on  the day  of ,  A.  D. 

19—. 

Upon  the  evidence  submitted  to  the  court  upon  the  claim 
of against  said  estate  [and,  if  the  fact  he  so,  upon  hear- 
ing counsel  thereon],  it  is  ordered  that  said  claim  be  disal- 
lowed and  expunged  from  the  list  of  claims  upon  the  trustee's 

record  in  said  case.  , 

Referee  in  Bankruptcy. 

(i)  B.  A.  1898,  sec.  syk.    Gen.  Ord  21,  par.  6. 
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No.  72. 
Petition  and  Order  for  Sale  by  Auction  of  Real  Estate  (i). 

(Official,  Form  No.  42.)        , 

In  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


Respectfully  represents ,  trustee  of  the  estate  of  said 

bankrupt,  that  it  would  be  for  the  benefit  of  said  estate  that 
a  certain  portion  of  the  real  estate  of  said  bankrupt,  to  wit: 
[here  describe  it  and  its  estimated  value"]  should  be  sold  by 
auction,  in  lots  or  parcels,   and  upon  terms  and  ■  conditions 

as  follows : 

Wherefore  he  prays  that  he  may  be  authorized  to  make  ^ale 
by  auction  of  said  real  estate  as  aforesaid. 

Dated  this day  of ,  A.  D.  19 — . 


,  Trustee. 

The  foregoing  petition  having  been  duly  filed,  and  Having 
come  on  for  a  hearing  before  me,  of  which  hearing  ten  days' 
notice  \vas' giveh  by  mail  to  creditors  of  "said  bankru]jt,  ■  now, 
after    due    hearing,    no    adverse    interest    being    represented 

thereat  [or,  after  hearing in  favor  of  said  petition  and 

in  opposition  thereto],  it  is  ordered  that  the  said  trustee 

be  authorized  to  sell  the  jiortion  of  the  bankrupt's  real  estate 
specified  in  the  foregoing  petition  by  auction,  keeping  an 
accurate  account  of  each  lot  or  parcel  sold  and  the  price 
received  therefor  and  to  whom  sold;  which  said  account  he 
shall  file  at  once  with  the  referee. 

Witness  my  hand  this day'of ,  A.  D.  19 — . 


Referee  in  Bankruptcy, 
(i)  B.  A.  1898,  sec.  49,  clause  i,  and  sec.  2,  clause  7;  Gen.  Ord.  18. 
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No.  73. 

Petition  and  Order  for  Redemption  of  Property  from  Lien  (i). 

(Official  Form  No.  43.) 

Tn  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


In  Banlsruptcy. 


Respectfully    represents    ,    trustee    of   the    estate   of 

said  bankrupt,  that  a  certain  portion  of  said  bankrupt's  estate, 
to  wit :  I  here  describe  the  estate  or  property  and  its  estimated 
value]  is  subject  to  a  mortgage  [describe  the  mortgage'],  or  to 
a  conditional  contract  [describing  it],  or  to  a  lien  [describe  the 
origin  and  nature  of  the  lien],  [or,  if  the  property  be  personal 
property,  has  been  pledged  or  deposited  and  is  subject  to  a 
lien]  for  [describe  the  nature  of  the  lien],  and  that  it  would 
be  for  the  benefit  of  the  estate  that  said  property  should  be 
redeemed  and  discharged  from  the  lien  thereon.  Wherefore 
he  prays  that  he  may  be  empowered  to  pay  out  of  the  assets 

of  said  estate  in  his  hands  the  sum  of ,  being  the  amount 

of  said  lien,  in  order  ta  redeem  said  property  therefrom. 

Dated  this day  of ,  A.  D.  19 — . 


Trustee. 
The  foregoing  petition  having  been  duly  filed  and  having 
come  on  for  a  hearing  before  me,  of  which  hearing  ten  days' 
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notice  iWas  given  by  mail  to  creditors  of  said  bankrupt,  now, 
after  due  hearing,  no  adverse  interest  being  represented  there- 
at [or^  after  hearing in  favor  of  said  petition  and in 

opposition  thereto],  it  is  ordered  that  the  said  trustee  be  au- 
thorized to  pay  out  of  the  assets  of  the  bankrupt's  estate 

specified  in  the  foregoing  petition  the  sum  of ,  being  the 

amount  of  the  lien,  in  order  to  redeem  the  property  therefrom. 
Witness  my  hand  this day  of ,  A.  D.  19 — . 


Referee  in  Bankruptcy, 
(i)-  See  note  to  Form  No.  72. 


No.  74. 
Petition,  to  Sell  Real  Estate  I^'ree  from  Liens  (i). 

The  District  Court  of  the  United  States  , 

For  the District  of 

In  the  matter  of 

F.  H., 
Bankrupt. 

To  the  Honorable 

Judge  of  the  District  Court  of  the  United  States, 
For  the District  of 


The  plaintiff  C.  C.,  respectfully  represents  to  the  court  that 

upon  the day  of ,  19 — ,  P.  R.  and  others  instituted 

a  proceeding,  No. in  this  court,  to  have  F.  H.  declared 

an  involuntary  bankrupt ;  that  on  the day  of ,  19 — , 

the  defendant,   F.   H.,  was  adjudicated  a  bankrupt  in  said 

cause;    that    on    the     day  of  ,   19 — ,  the    plain- 

tiflf)  C.  C.  was  elected  trustee  in  bankruptcy,  and  im- 
mediately accepted  the  trust  and  qualified. 

Plaintifif  further  represents  to  the  court  that  at  the  time  F. 
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H.  was  adjudicated  a  bankrupt  he  was  possessed  of  the  fol- 
lowing real  estate  situated  in county,  ,  to  wit : 

^Follow  with  description  of  real  estate. ~\ 

That  the  title  to  said  property  by  operation  of  law  is  now 
vested  in  this  plaintiff  as  trustee  in  bankruptcy. 

That  on  tljie day  of ,  19 — ,  after  due  notice  to  all 

parties  interested,  this  plaintiff,  as  Trustee  in  Bankruptcy,  of 
F.  D.,  was  authorized  and  directed  to  bring  an  action  to  sell 
the  real  estate  of  said  F.  H.  free  from  all  liens  and  claims 
whatsoever;  that  after  the  appointment  and  qualification  of 
the  plaintiff  as  trustee  he  had  the  aforesaid  real  estate  ap- 
praised, arid  that  the  appraisement  of  Lot  No.  ,  firstly 

described  above,  was  returned  at  $ ;  that  of  Lot  No. ■- 

secondly   described   above,   was   returned  at  $ ;  that  of 

Lot  No. ,  thirdly  described  above,  was  returned  at  $ . 

Plaintiff  further  represents  to  the  court  that  the  U.  Savings 

Bank,  a  corporation  under  the  laws  of ;  claims  to  hold  a 

mortgage  upon  all  the  aforesaid  lots;  that  the  W.  G.  Bank, 

a  corporation  under'  the  laws  of  ,  claims  to  hold  two 

mortgages  upon  Lot firstly  described  above ;  that  O.  E.  H. 

claims  to  have  some  interest  in  said  Lot  No.  first  de- 
scribed above,  by  way  of  mortgage;  that  the  defendant  O.  E. 
H.,  wife  of  the  said  F.  H.,  claims  an  inchoate  right  of  dower 
in  said  premises. 

That  plaintiff  further  represents  that,  in  order  to  properly 
administer  the  estate  of  the  bankrupt,  F.  H.,  it  is  necessary 
to  sell  the  above  described  real  estate  free  from  all  liens  and 
other  claims,  and  to  marshal  liens ;  that  all  the  defendants  have 
consented  in  writing  that  this  proceeding  should  be  brought 
in  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 

Wherefore,  the  plaintiff  C.  C,  Trustee  in  Bankruptcy,  prays 
that  subpoenas  may  issue  to  F.  H.,  O.  E.  H.,  the  U.  Savings 
Bank  and  the  W.  G.  Bank  commanding  them  to  set  up  by  an- 
swer what  claim,  if  any,  each  has  in  said  premises  herein- 
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before  described ;  that  an  order  may  issue  to  the  plaintiff  here- 
in as'  Trustee  in  Bankruptcy  of  F.  H.,  to  sell  the  above  de- 
scribed premises  at  such  time  and  upon  such  terms  as  the 
court  may  direct  free  from  the  liens  and  claims  of  these  de- 
fendants, and  free  from  the  dower  interest  of  the  said  O.  E. 
H. ;  and  that  the  funds  arising  from  said  sale  be  paid  into 
court  for  further  order;  that  the  liens  of  the  defendants  be 
marshalled,  ana  for  all  relief  that  may  be  necessary  and 
proper  in  the  premises.  C.  C, 

Trustee  in  Bankruptcy  of  F.  H. 

R.  X.  &  Y., 

Attorneys  for  Trustee. 

(Affidavit) . 

(i)  Taken  from  the  record  in  re  Nicholas  Wolff,  pending  the  District 
Court  of  the  United  States  for  the  Southern  District  of  Ohio. 


No.  75. 

Decree  for  Sale  Free  from  Liens   (i). 

The  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 

F.  H., 
Bankrupt. 

This  day  this  cause  came  on  to  be  heard  upon  the  petition 
of  plaintiff,  C.  C,  trustee,  and  the  answers  and  cross-peti- 
tions of  O.  ^.  H.,  the  U.  Savings  Bank,  a  corporation  under 

the  laws  of  ,  ■  the  W.  G.  Bank,  a  corporation  under  the 

laws  of ,  defendants,  and  the  court  finds  that  it  is  nec- 
essary for  the  proper  administration  of  the  trust  of  the  plain- 
tiff, C.  C,  Trustee  in  Bankruptcy  of  F.  H.,  that  the  real 
estate  described  in  his  petition  should  be  sold  ,at,  public  sale 
free  from  the  claims  of  the  defendants  herein;  and  it  fur- 
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ther  appearing  to  the  court  that  the  property  has  already  been 
appraised  by  appraisers  appointed  by  the  referee  it  is  ordered 
that  such  appraisement  be  considered  an  appraisement  for  th6 
purposes  of  this  sale. 

It  is  therefore  ordered,  adjudged  and  decreed  that  an  or- 
der for  sale  of  the  various  four  parcels  of  real  estate .  de- 
scribed in  the  petition,  issue  to  C.  C,  Trustee  in  Bankruptcy, 
authorizing  and  directing  him  to  sell  all  such  property  either 
separately  or  collectively  as  to  him  may  seem  for  the  best  in- 
terests of  the  estate,  as  upon  execution  of  property  sold  by 
the  marshal ;  that  he  advertise  and  sell  such  parcels  either  sep- 
arately or  collectively  on  the  premises  for  not  less  than 

of  their  respective  appraised  values ;  that  he  may  sell  for  cash 
or cash,  balance  in and years,  deferred  pay- 
ments to  be  secured  by  mortgage  on  the  premises,  with  inter- 
est at  six  per  cent,  per  annum ;  and  for  good  cause  shown,  ad- 
vertisement in  a  German  newspaper  is  dispensed  with. 

The  trustee  is  further  ordered  to  make  due  return  of  the 
order  of  sale  issued  herein,  and  to  bring  the  proceeds  of  such 
sale  into  court  for  further  order  herein. 

And  on  motion  of  the  plaintiff,  and  for  good  cause  shown, 
the  trustee  is  authorized  to  employ  an  auctioneer  to  conduct 
the  Scile  who  shall  receive  as  compensation  a  sum  not  to  ex- 
ceed   per  cent,  of  the  proceeds  of  the  sale,  and  he  may 

expend  the  sum  of  $ for  extra  advertising,  which  com- 
pensation and  sum  shall  be  taxed  as  part  of  the  costs  herein. 

It  is  further  ordered  that  the  sale  of  said  premises  free  and 
clear  of  the  dower  interest  of  the  defendant  O.  E.  H.,  shall 
be  without  prejudice  to  her  right  to  have  the  value  of  said 
dower  interest  ascertained  upon  the  coming  in  of  the  report  of 
any  sale  made  hereunder,  and  that  when  the  value  of  said 
dower  interest  is  ascertained,  that  the  same  be  paid  to  her  out 
of  the  proceeds  of  said  sale,  but  without  prejudice  to  the 
rights,  if  any,  of  the  defendants,  the  U.  Savings  Bank  and 
the  W.  G.  Bank,  under  their  mortgages  set  up  in  their  re- 
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spective  answers  and  cross'-petitions  filed  herein,  in  the  value 
of  said  dower  interests. 

(i)  Taken  from  the  record  in  re  Nicholas  Wolff,  pending  in  the  Dis- 
trict Court  of  the  United  States  for  the' Southern  District  of  Ohio'. 


No.  76. 

Final  Entry  of  Distribution  on  Sale  of  Real  Estate  Free  from 

Liens  (i). 

The  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 

F.  H., 
Bankrupt.   ' 

This  day  came  the  parties  hereto,  and  this  cause  having  been 
referred  to  A.  M.,  as  Special  Master  and  said  Special  Mas- 
ter having  heard  the  testimony  and  determined  the  ques- 
tions submitted  to  him  in  accordance  with  this  decree,  and 
the  parties  hereto  being  satisfied  with  said  determination  and 
desiring  to  avoid  the  additional  6cpense  of  a  report  by  said 
Special  Master,  by  consent  of  court,  a  report  of  the  said  Spec- 
ial Master  herein  is  hereby  waived. 

And  the  court  now  coming  on  to  distribute  the  proceeds  of 
the  sales  herein,  remaining  in  the  hands  of  C.  C,  trustee  here- 
in, amounting  to  the  sum  of  $ does  find,  and  the  parties 

hereto  consent  thereto,  as  follows,  viz : 

The  court  does  find  that  the  defendant,  the  W.  G.  Bank  has 
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the  first  and  best  lien  upon  the' 'proceeds  arising  from  the 

sale  of  Lot  No.  -^ and  the  defendant,   the  U.   Savings 

Bank  has  the  first  and  best  lien  upon  the  proceeds  arising 

from  the  sale  of  Lots  No. ^nd  No. —  herein ;  that  the 

defendant  O.  E.  H.,  wife  of  the  defendant  F.  H.,  is  not  en- 
titled to  any  dower  in  the  proceeds  arising  from  sales  of  any 
of  the  lots  herein. 

The  court  does  find  that  there  are  unpaid  street  assess- 
ments due  the  city  of upon  Lot  No.  amounting  to 

the  sum  of  $- which  should  b^  paid  out  of  the  proceeds  of 

the  sale  of  said  Lot  No.  before  any  payment  is  made  to 

the  said  W.  G.  Bank. 

The  court  does  find  that  there  are  unpaid  street  assessments 

due  the- city  of upon  Lots  No. ,  and  No.  — ■■■ —  herein 

amounting  to  the  sum  of  $ ,  which  should  be  paid  out  of 

the  proceeds  of  the  sales  of  said  lots,  before  any  payment  is 
made  to  the  said  U.  Savings  Bank. 

The  court  does  find  that  there  should  be  paid  by  the. parties 
hereto  as  compensation  for  the  services  of  the  Special  Mas- 
ter herein,   including  the  payment  of  stenographer's  services 

by  said  Special  Master,  and  also  the  sum  of  $ due  the 

clerk  of  this  court  for  entering  this  decree,  by  said  Special 

Master,  the  aggregate  sum  of  $ for  his  services  herein, 

and  which  sum  should  be  borne  by  the  parties  hereto  in  pro- 
portion to  their  respective  claims  herein,  to  wit :  $ there- 
of by  the  W.  G.  Bank,  and  $ by  the  U.  Savings  Bank. 

The  court  does  find  that  the  proceeds  of  the  sale  of  said  Lot 

No. amounted  to  $^ ,  from  which  after  deducting  the 

sum  of  $ the  proportionate  part  of  costs  and  expenses  al- 
ready paid  herein,  there  is  left  the  sum  of  $ — - —  and  from 

which  after  deducting  the  sum  of  $ for  street  assessments 

and  $ for  Special  Master  herein,  there  is  left  the  sum  of 

$ ,  which  should  be  paid  over  and  distributed  to  the  de- 
fendants, the  W.  G.  Bank  upon  the  notes  set  up  by  it  in  its 
answer  and  cross-petition  herein. 

The  court  does  find  that  the  proceeds  of  the  sale  of  Lots  No. 
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,  and  No.  — ■ —  amountf  4  tQ.  $ ,  from  which  after  de- 
ducting the  sum  of  $ ,  tiie  proportionate  part  of  costs  and 

expenses  already  paid: herein,  there  is  ieftthe  sum  of  $ 

and  from  which  after  de:ducting  the  sum  of  $ for  street 

assessments  and  $ for  the  Special  Master  herein,  there 

is  left  the  sum  of  $ ,  which  should  be  paid  over  and  dis- 
tributed to  the  defendant,  the  U.  Savings  Bank,  upon  the  note 
set  up  by  it  in  its  answer  and  cross-petition  herein. 

It  is  therefore  considered,  ordered  and  adjudged  by  the 
court,  with  the  consent  of  parties  hereto,  that  the  said  sum 

of  $ in  the  hands  of  the '  trustee  herein,   be,    and  the 

same  is  hereby  distributed  and  said  trustee  is  hereby  ordered 
and  directed  to  pay  the  same  as  follows ;.  to  wit : 

First.  To  A.  M.,  for  his  services  as  Special  Master  herein, 

including  stenographer's  costs  and  $ to  the  clerk  of  this 

court,  the  sum  of  $-^ . 

Second.  To  J.  K.,  Treasurer  of  the  city  of —  in  full  of 

unpaid  street  assessments  on  the  lots  sold  herein,  said  sum  of 
$- arid  $ amounting  in  all  to  $— . 

Third.  To  the  W.  G.  Bank  upon  the  notes  set  up  in  its  an- 
swer and  cross-petition  herein  the  sum  of  $ . 

Fourth.  To  the  U.  Savings  Bank  upon  the  note  set  up 
in  its  answer  and  cross-petition  herein  the  sum  of  $^ . 

(i)  Taken,  from  the  record  in  re  Nicholas  Wolff,  pending  in  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  Ohio. 
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No.  77. 
Petition  and  Order  for  Sale  Subject  to  Lien,     (i)- 

(Official  Form  No.  44.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


Respectfully  represents  — — ,  trustee  of  the  estate  of  said 
bankrupt,  that  a  certain  portion  of  said  bankrupt's  estate, 
to  wit  \_here  describe  the  estate  or  property  and  its  estimated 
value']  is  subject  to  a  mortgage  [describe  mortgage^,  or  to  a 
conditional  contract  [describe  if],  or  to  a  lien  [describe  the' 
origin  and  nature  of  the  lien'],  or  [if  the  property  be  personal 
property]  has  been  pledged  or  deposited  and  is  subject  to  a 
lien  for  [describe  the  nature  of  the  lien],  and  that  it  would  be 
for  the  benefit  of  the  said  estate  that  said  property  should  be 
sold,  subject  to  said  mortgage,  lien  or  other  incumbrance. 
Wherefore  he  prays  that  he  may  be  authorized  to  make  sale 
of  said  property,  subject  to  the  incumbrance  thereon. 

Dated  this day  of ,  A.  D.  190 — . 


Trustee. 
The  foregoing  petition  having  been  duly  filed  and  having 
come  on  for  hearing  before  me,  of  which  hearing  ten  days' 
notice  was  given  by  mail  to  creditors  of  said  bankrupt,  now, 
after  due  hearing,  no^  adverse  interest  being  represented  there- 
at [or,  after  hearing in  favor  of  said  petition  and 

in  opposition  thereto],  it  is  ordered  that  the  said  trustee  be 
authorized  to  sell  the  portion  of  the, bankrupt's  estate  specified 
in  the  foregoing  petition,  by  auction  [or,  at  private  sale],  keep- 
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ing  an  accurate  account  of  "the  property  sold  and  the  price 
received  therefor  and  to  whom  sold;  which  said  account  he 
shall  file  at  once  with  the  referee. 

Witness  my  hand  this day  of ,  A.  D.  19-^. 


Referee  in  Bankruptcy. 

(l)  See  note  to  Form  No.  72. 


.  No.  78. 

Y 

General  Notice  of  Petition  to  Sell  Real  Estate. 


The  District  Court  of.  the  United  States 

For  the District  of 

In  the  matter  of    1        ^ 


In  Bankruptcy. 


A.  B., 
Bankrupt. 
To  the  Creditors  of  A.  B^.,  Bankrupt : 

You  are  hereby  notified  that  on  Wednesday,  ,  at  3 

o'clock  p.  m.,  at  my  office,  southwest  corner  of  Third  and 

Walnut  streets,  ,  I  wil  hear  the  petition  hereto  annexed 

and  make  such  order  as  may  seem  proper  and  for  the  besit 
interests  of  the  estate  of  bankrupt.  Your  attendance  at  said 
meeting  is  requested.  A.  M., 

Referee  in  Banki'uptcy. 

Dated  at . 
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No.  79. 

Trustee's  Petition  to  Sell  Portion  of  Bankrupt's  Estate,  Sub- 
ject to  Incumbrances   (i). 
The  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 

F.  H.,. 
Bankrupt. 

Respectfully  represents  C.  C,  trustee  of  the  estate  of  said 
bankrupt,  that  a  certain  portion  of  said  bankrupt's  estate,  to 

wit:     Lot  No.  in  E.  J.  M.'s  first  subdivision  of  , 

is  subject  to  a  mortgage  to  the  C.  B.  Loan  &  Savings  Com- 
pany of  — ,  in  the  sum  of  $ and  is  also  subject  to  the 

dower  right  of  O.  E.  H.,  wife  of  bankrupt;  and  taxes  and 
assessments,  and  that  it  would  be  for  the  benefit  of  said  estate 
that  said  real  estate  should  be  sold,  subject  to  the  said  mort- 
'  gage  and  dower. 

Wherefore  he  prays  that  he  may  be  authorized  to  make  sale 
of  said  real  estate  subject  to  the  incumbrances  thereon. 

Dated  this  day  of 19 — . 

C.  C, 
Trustee  in  Bankruptcy. 

( I )  ■  Taken  from  the  record  in  re  Frederick  J.  Bradshaw,  pending  in  the 
District  Court  of  the  United  States  for  the  Southern  District  of  Ohio. 


No.  80. 

Order  Authorizing  Trustee  to  Sell  Portion  of  Bankrupt's  Es- 
tate, Subject  to  Incumbrances,     (i). 

The  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 

F.  H., 
Bankrupt. 

•     This  cause  coming  on  for  hearing  on  the  petition  of  the 
trustee  to  sell  the  real  estate  of  bankrunt,  subject  to  liens,  and 
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said  petition  having  been  filed  on  the  — —  day  of ,  19 — . 

and  having  come  on  for  hearing  before  me  this  day,  of  which 

hearing  more  than  days  notice  was  given  by  mail  to 

creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse 
interest,  being  represented  thereat,  it  is  ordered  that  the  trus- 
tee herein  be  authorized  to  sell  the  portion  of  bankrupt's  es- 
tate referred  to  in  his  petition,  subject  to  the  liens,  etc.,  there- 
on, at  private  sale.    The  trustee  is  directed  to  advertise  on  the 

— — ■  day  of ,  19 — ,  in  the  C Index,  for  bids  to  be 

sent  to  the  trustee  up  to —,  o'clock  on  the day  of , 


19 — .    Said  trustee  is  directed  to  report  said  bids  at  a  hearing 

before  the  undersigned  referee  on  the day  of ,  19 — , 

at  which  time  an  adjourned  meeting  will  be  held  for  the  pur- 
pose of  accepting  or  rejecting  the  highest  and  best  bid  so 
received.  Said  bids  shall  be  for  cash,  on  confirmation  by  the 
court.  A.  M., 

Referee  in  Bankruptcy. 

(l)  Taken  from  the  record  in  re  Frederick  J.  Bradshaw,  pending' in  the 
District  Court  of  the  United  States  for  the  Southern  District  of  Ohio. 


No.  81. 

Notice  of  Trustee's  Sale  Subject  to  Liens. 

The  District  Court  of  the  United  States 

For  the District  of 

■ '  Division  No. 


In  re  Bankruptcy  of  F.  H. 

In  pursuance  of  an  order  to  me  directed,  I  will  receive  at 

my  office,  southwest  corner  of  Third  and  Walnut  streets, , 

up  to  2.  o'clock  p.  m.,  on ,  bids  for  the  purchase  of  the 

bankrupt's  real  estate,  known  as  ISfo.  — K.  avenue,  , 

and  being  Lot  in  E.  J.  M.'s  first  subdivibion  of , 

subject  to  a  mortgage  to  the  C.  B.  Loan  and  Savings  Com- 
pany of  — — ,  in  the  sum  of  aoout -,_  and  also  subject  to 

the  dower  right  of  0.  E,  H.,  wife,  of  bankrupt,  and  to  taxes 
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and  assessments.  Terms  of  sale  to  be  cash  on  confirmatibn 
by  the  court.  All  bids  will  be  reported  by  me  at  an  ad- 
journed meeting-  of  creditors  held  before  A.  M.,  Referee  in 
Bankruptcy,    southwest   corner   Third    and   Walnut    streets, 

,  on ,  at  2  o'clock  p.  m.,  for  the  action  of  said  referee. 

C  C, 
Trustee  in  Bankruptcy. 


No.  82. 

Report  of  Trustee  of  Sale  Subject  to  Incumbrances  (i). 

The  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 

F.  H., 
Bankrupt. 
To  A.  M.,  Esq., 

Referee  in  Bankruptcy. 
Dear  Sir : 

The  undersigned  trustee  h€i:ein  begs  to  report  that  in  ac- 
cordance with  the  order  of  court,  he  advertised  for  bids  for 

the  purchase  of  the  bankrupt's  real  estate,  known  as  No. 

K.  avenue and  being  Lot  No. in  E.  J.  M.'s  first  sub- 
division of ,  subject  to  the  mortgage  of  the  C.  B.  Loan 

&  Savings  Company  of ,  and  also  subject  to  the  dower 

right  of  O.  E.  H.,  wife  of  bankrupt,  and  to  taxes  and  assess- 
ments.    Publication  of  notice  was  made  in  the-  C.  I.  on  the 

day  of ,  19—,  and  copies  of  said  publication  were 

also  mailed  to  all  creditors,  proof  of  publication  of  notice  in 
the  C.  L  is  hereto  attached  and  also  copy  of  notice  sent  to  all 
creditors.        • 

The  undersigned  trustee  reports  that  he  has  received  the  bid 

hereto  attached  of  O.  E.  H.,  offering  to  pay  the  sum  of  $ 

for  said  real  estate,   subject  to  said  liens,  etc.     The  under- 
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signed  trustee  reports  that  said  bid  was  the  only  bid  re- 
ceived by  him  and  he  recommends  the  acceptance  of  said 
bid  and  asks  for  such  order  as  the  court  may  see  proper  to 
make  in  the  premises.  C.  C, 

Trustee  in  Bankruptcy. 
day  of ,  19 — . 

(i)  Taken  from  the  record. tw  re  Frederick  J.  Bradshaw,  pending  in  the 
District  Court  of  the  United  States  for  the  Southern  District  of  Ohio. 


No.  83. 
Petition  and  Order  for  Private  Sale.    (i). 

(Official  Form  No.  45.) 

In  the  District'  Court  of  the  United  States  for  the Dis- 
trict of  . 

"1 


In  the  matter  of 


Bankrupt. 


-  In  Bankruptcy. 


Respectfully  represents ,  duly  appointed  trustee  of  the 

estate  of  the  aforesaid  bankrupt. 

That  for  the  following  reasons,  to  wit :  — -. 


it  is  desirable  and  for  the  best  interest  of  the  estate  to  sell 
at  private  dale  a  certain  portion  of  the  said  estate,  to  wit: 


Wherefore  he  prays  that  he  may  be  authorized  to  sell  the 
said  property  at  private  sale. 

Dated  this day  of ,  A.  D.  19 — , 

Trustee. 
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The  foregoing  petition  having  been  duly  filed  and  having 
come  on  for  a  hearing  before  me,  of  which  hearing  ten  days' 
notice  was  given  by  mail  to  creditors  of  said  bankrupt,  now, 
after  due  hearing,  no  adverse  interest  being  represented  there- 
at [or,  after  hearing  — —  in  favor  of  said  petition  and  — — 
in  opposition  thereto],  it  is  ordered  that  the  said  trustee  be 
authorized  to  sell  the  portion  of  the  bankrupt's  estate  specified 
in  the  foregoing  petition,  at  private  sale,  keeping  an  accurate 
,  account  of  each  article  sold  and  the  price  received-  therefor  and 
to  whom  sold ;  which  said  account  he  shall  file  at  once  with  the 
referee. 

Witness  my  hand  this day  of ,  A.  D.  19 — . 


Referee  in  Bankruptcy. 

(i)   See    note    to    Form    No.   73. 


No.  84. 
Petition  and  Order  for  Sale  of  Perishable  Property  (i). 

(Official  Form  No.  46.) 
In  the  District  Court  of  the  United  States  for  the Dis- 
trict of  . 


In  the  matter  of 


Bankrupt 


-  In  Bankruptcy. 


Respectfully  represents ]  the  said  bankrupt  [or,  a  cred- 
itor, or,  the  receiver,  or,  the  trustee  of  the  said  bankrupt's 
estate]. 

That  a  part  of  the  said  estate,  to  wit : 


now  in. ,  is  perishable,  and  that  there  will  be  loss  if  the 

same  is  not  sold  immedialelv. 
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Wherefore  he  prays  the  court  to  order  that  the  same  be 
sold  immediately  as  aforesaid. 

Dated  this day  of  — — ,  A.  D.  189 — . 


The  foregoing  petition  having  been  duly  filed  and  having 
come  on  for  a  hearing  before  me,  of  which  hearing  ten  days' 
notice  was  given  by  mail  to  the  creditors  of  the  said  bankrupt 
[or,  without  notice  to  the  creditors],  now,  after  due  hearing, 
no  adverse  interest  hiing  represented  thereat  [or,  after  hear- 
ing   in  favor  of  said  petition,  and in  opposition  there- 
to], I  find  that  the  facts  are  as  above  stated  and  that  the  same 
is  required  in  the  interest  of  the  estate,  and  it  is  therefore 
ordered  that  the  same  be  sold  forthwith  and  the  proceeds 
thereof  deposited  in  court. 

Witness  my  hand  this day  of ,  A.  D.  189 — . 


(i)  Gen.  Ord.  18,  par.  3. 


Referee  in  Bankruptcy. 


No.  85. 

Order  for  Sale  of  Uncollected  Accounts  (i). 

The  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 

F.  H., 
Bankrupt. 

For  good  cause  shown,  and  in  pursuance  of  direction  ol 
creditors  the  trustee  herein  is  hereby  ordered  and  directed  to 
advertise  for  bids  for  uncollected  accounts  remaining  in  the 
hands  of  the  trustee  herein  and  uncollected.     Said  advertise- 
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ment  shall  give  ten  days'  notice  of  the  time  and  place  when 
the  trustee  will  receive  bids,  and  such  notice  shall  be  adver- 
tised once  in  the —  Enquirer  and  once  in  the Trib- 
une. Said  bids  shall  be  for  cash,  upon  the  confirmation  of  bid 
by  the  court.  Said  trustee  is  directed  to  return  his  report  of 
bids  without  unnecessary  delay. 

(i)  Taken  from  the  record  in  re  Eagle  Carriage  Co.,  pending  in  the 
District  Court  of  the  United  States  for  the  Sqjithern  District  of  Ohio. 


No.  86, 
Notice  of  Sale  of  Uncollected  Accounts  (i). 

The  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 

F.  H., 
Bankrupt. 

In  pursuance  of  an  order  directed  to  me  on  the  matter  of 

the  bankruptcy  of  F.  H.,  No.  ,  in  the  District  Court  of 

the  United  States  for  the District  of ,  I  will  receive 

bids  for  the  purchase  of  all  the  uncollected  accounts  of  the 
said  F.  H.,  remaining  in  my  hands  as  trustee,  at  my  office 

Room Building ,  up  to  the day  of ,  19 — , 

at o'clock. 

Terms  of  sale,  cash  on  day  of  sale,  subject  to  confirmation 
by  the  court.  The  right  is  reserved  in  the  court  to  reject  any 
or  all  bids.  A  list  of  such  uncollected  accounts  can  be  seen  at 
my  office  on  application  to  the  undersigned.  C.  C, 

Trustee  in  Bankruptcy. 

day  of ,  19 — . 

(1)  Taken  from  the  record  in.  re  Eagle  Carriage  Co.,  pending  in  tlie 
District  Court  of  the  United  States  for  the  Soutliern  District  of  Ohio. 
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No.  87. 

Notice  of  Sale  of  Bank  Stock  (i). 

The  District  Court  of  the  United  States 

For  the  — District  of 

In  the  matter  of 

F.  H., 
Bankrupt. 

Notice  is  hereby  given  pursuant  to  an  order  made  in  the 

matter  of  the  bankruptcy  of  F.  H.,  No.  in  the  District 

Court  of  the  United  States  for  the  — —  District  of  — — ,  we 
will  on  behalf  of  the  Trustee  in  Bankruptcy  of  said  F.  H.,  and 
of  all  others  concerned,  offer  at  public  sale  to  the  highest  and 

best  bidder  on  the day  of ,  19 — ,  at o'clock, 

at  the  Stock  Exchange,  No.  street,  -. shares 

of  the  capital  stock  of  the  W.  G.  Bank  of ,  each  of  said 

shares  being  of  the  par  value  of  $ .     Terms  of  sale  cash 

on  confirmation  of  sale  by  the  court. 

I.  B.  &  Company. 

day  of 19 — . 

(i)  Taken  from  the  record  in  re  Nicholas  Wolff,  pending  in  the  Disi 
trict  Court  of  the  United  States  for  the  Southern  District  of  Ohio. 


No.  88. 

•  Report  of  Sale  of  Bank  Stock  (i). 

The  District  Court  of  the  United  States 

For  the  : District  of 

In  the' matter  of 

F.  H., 
Bankrupt. 
To  the  Referee  in  the  Said  Abqve  Cause: 

The  undersigned  auctioneers  herein,  beg  to  report  that  ih 
pursuance  of  the  order  of  court  they  sold  on  the day  of 
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,  19 — ,  s.\  the  Stock  Exchange  in shares  of  stock  of 


the  W.  C.  Bank,  each  share  of  the  par  value  of  $ to  C.  M., 

at  $ ,  making  a  total  for  said shares  of  $ .    We 

attach  hereto  copy  of  advertisement  and  bill  for  the  same.  The 

costs  of  said  sale  have  been  $ ,  for  advertising,  and  $ 

•for  our  commission.     The  balance  amounting  to  $ will 

be  paid  over  to  C.  C,  trustee,  on  confirmation  of  said  sale. 
We  respectfully  ask  that  the  sale  be  confirmed. 

I.  B.  &  Company, 
(i)  Taken  from  the  record  in  re  Nicholasi  Wolff,  pending  in  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  Ohio. 


No.  89. 
Report  of  Trustee's  Sale  of  Unmanufactured  Stock  (i). 

The  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 

F.  H., 
Bankrupt. 

Pursuant  to  an  order  to  me  directed  as  Trustee  in  Bank- 
ruptcy of  F.  H.,  bankrupt,  No.  District  Court  of  the 

United  States,  — ■ —  District  of ,  I  will  on  the day 

of  ,    19 — ,   at  — ■ —  o'clock,   on  the  premises  on  

street, ,  offer  at  public  sale  all  the  goods,  chattels  and  per- 
sonal property  of  said  bankrupt  \^except  hook  accounts  and 
cash  on  hand'],  consisting  of  unmanufactured  stock  used  in 
the  manufacture  of  --- — -,  as  per  inventory  oh  file  with  A.  M., 
Referee  in  Bankruptcy,  and  a  copy  of  which  can  be  seen  at  my 

office  No.  ,  street,  .     Terms  of  sale  to  be  cash  upon 

the  confirmation  by  the  court.  Said  property  to  be  sold  as  an 
entirety.    The  highest  and  best  bid  to  be  returned  to  Said  court 

for  confirmation  or  other  action  on  the  day  of  , 

19—.  C.  C, 

Trustee  in  Bankruptcy. 

.  (i)  Taken  from  the  record  in  re  Eagle  Carriage  Co.,  pending  in  the 
District  Court  of  the  United  States  for  the  Southern  District  of  Ohio. 


BANKRUPTCY.  1689 

No.  90. 

Notice  of  Petition  and  Sale  of  Chattels  (i). 

The  District  Court  of  the  United  States 

The District  of . 

Division. 

In  the  matter  of 

A.  B., 
In  Bankruptcy. 

This  day  the  trustee  filed  his  petition  for  authority  to  sell 
the  stock  of  goods  of  the  bankrupt  in  lots  at  public  auction  to 
the  highest  bidder  "without  reserve ;  said  petition  will  come  on 
for  hearing  at  the  office  of  the  undersigned  1603  Union  Trust 

Building, ,  on ,  at o'clock  — ra.,  and  if  not  then 

otherwise  ordered  said  sale  will  be  ordered  and  held ,  as 

advertised.  M.  W., 

Referee. 

Dated  at . 

(i)  The  above  form  of  notice  has  been  used  when  it  was  advisable  to 
save  time,  and  the  necessity  of  giving  a  second  notice  of  sale  for  ten 
days  after  sale  is  ordered. 


No.  91. 
Trustee's  Report  of  Exempted  Property  (i). 

(Official  Form  No.  47.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


-  In  Bankruptcy. 


At ,  on  the day  of ,  19 — . 

The  following  is  a  schedule  of  property  designated  and  set 
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apart  to  be  retained  by  the  bankrupt  aforesaid,  as  his  own 
property,  under  the  provisions  of  the  Acts  of  Congress  relating 
to  bankruptcy: 


General  head. 

Particular  description. 

Value. 

Military  uniform,  arms,  and 
equipments  

Dolls. 

Cts. 

Property  exempted  by  state 
laws 

Trustee. 


(l)  B.  A.  1898,  sec.  47,  clause -II. 


No.  92. 
Trustee's  Return  of  no  Assets. 

(Official  Form  No.  48.) 
In  the  District  Court  of  the  United  States  for  the 
trict  of . 


Dis- 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy: 


At ,  in  said  district,  on  the 

18—. 


day  of 


A.  D. 


On  the  day  aforesaid,  before  me  comes  ,  of 


-   m 

the  county  of ,  and  state  of ,  and  makes  oath  and 

says  that  he,  as  trustee  of  the  estate  and  effects  of  the  above- 
named^  bankrupt,  neither  received  nor  paid  any  moneys  on  ac- 
count of  the  estate. 

Subscribed  and  sworn  to  before  me  at ,  this day 

of ,  A.  D.  19 — .  , 

Referee  in  Bankruptcy. 
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(l)  B.  A.  1898,  sec.  47,  clause  10.     Gen.  Ord.  17. 
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No.  94. 
Oath  to  Final  Account  of  Trustee. 

(Official  Form. No.  50.) 

In  the  District  Court  of  the  United  States  for  the Dis- 

.trict  of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


Dn  this  day  of  ,  A.  D.  19 — ,  before  me  comes 

of  ,  in  the  county  of  ■,  and  state  of 


and  makes  oath,  and  says  that  he  was,  on  the day  of 

,  A.  D.  19 ,  appointed  trustee  of  the  estate  and  effects 

of  the  above-named  bankrupt,  and  that  as  such  trustee  he  has 
conducted  the  settlement  of  the  said  estate.     That  the  account 

hereto   annexed,   containing  sheets  of  paper,   the  first 

sheet  whereof  is  marked  with  the  letter  -; [reference  may 

here  also  he  made  to  any  prior  account  Hied  by  said  trustee}, 
is  true,  and  such  account  contains  entries  of  every  sum  of 
money  received  by  said  trustee  on  account  of  the  estate  and 
effects  of  the  above-named  bankrupt,  and  that  the  payments 
purporting  in  such  account  to  have  been  made  by  said  trustee 
have  been  so  made  by  him.  And  he  asks  to  be  allowed  for 
said  payments  and  for  commissions  and  expenses  as  charged 

in  said  accounts.  , 

Trustee. 

Subscribed  and  sworn  to  before  me  at  — — ,  in  said 

district  of ,  this day  of ,  A.  D.  19 — . 


[Official  character.] 
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No.  95. 
Order  Allowing  Account  and  Discharging  Trustee. 

(Official  Form  No.  51.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


The  foregoing  account  having  been  presented  for  allow- 
ance, and  having  been  examined  and  found  correct,  it  is  or- 
dered that  the  same  be  allowed,  and  that  the  said  trustee  be 
discharged  of  his  trust.  — — , 

Referee  in  Bankruptcy' 
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No.  96. 

Notice  of  Filing  Account,  Declaration  of  Dividends,  etc. 

The  District  Court  of  the  United  States 
For  the  — '■ —  District  of 

In  the  matter  of 

A.  B.,  •  In  Bankruptcy. 

Bankrupt. 
To  the  Creditors  of  the  Above  Named  Bankrupt :  ) 

Notice  is  hereby  given  that  the  trustee  has  filed  his  final  aC' 

count  showing  $ balance  on  hand,   and  that  the  final 

meeting  of  the  creditors  of  said  bankrupt  will  be  held  at  the 

office  of  the  undersigned,  1603  Union  Trust  Building,  , 

on  the day  of ,  at  2  o'clock  p.  m.,  when  the  creditors 

may  object  to  the  confirmation  of  said  account,  transact  other 
business,  and  the  court  will  make  allowances  to  counsel  for 
bankrupt  and  trustee,  and  will  declare  a  dividend  to  the  credi- 
tors who  have  proved  their  claims  to  be  paid  by  the  trustee  five 
days  thereafter.  M.  W., 

Referee  in  Bankruptcy. 

Dated . 


No.  97. 

Notice. 

The  District  Court  of  the  United  States 
For  the District  of 

In  the  matter  of 

A.  B.,  ■  In  Bankruptcy. 

Bankrupt 
To  the  Creditors  of  the  Above  Named  Bankrupt : 

Notice  is  hereby  given  that  the  trustee  has  filed  his  final  ac- 
count showing  no  property  other  than  the  bankrupt's  exemp- 
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tions,  and  that  the  final  meeting-  of  the  creditors  of  said  bank- 
rupt will  be  held  at  the  office  of  the  undersigned,  1603  Union 

Trust  Building, ,  on  the —  day  of at  2  o'clock  p. 

m.,  when  the  creditors  may  object  to  the  confirmation  of  said 
account,  and  transact  other  business. 

M.  W., 
Referee  in  Bankruptcy. 
Dated  at . 


No.  98. 

List  of  Claims  and  Dividends  to  be  Recorded  by  Referee 
and  by  him  Delivered  to  Trustee,     (i). 

(Official  Form  No.  40.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


Ip  Bankruptcy. 


At ,  ill  said  distri'<•^.  on  the day  of ,  A.  D. 

A,  list  of  debts  proved  ai'd  claimed  under  the  banlcruptcy  of 

,  with dividend  at  file  rate  of per  cent,  this  42y 

declared  thereon  by ,  a  referee  in  bankruptcy. 
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No 


Creditors. 

[To  be  placed  alphabetically,  and 
the  names  of  all  the  parties  to  the 
proof  to  be  carefully  set  forth.] 


Sum  proved. 


Dividend. 


Dollars. 


Cents. 


Dollars. 


Cents, 


(l)  B.  A.  1898,  sec.  39,  clause  i. 


Referee  in  Bankruptcy. 


No.  99. 

Notice  of  Dividend  (i). 

(Official  Form  No.  41.) 
In  the  District  Court  of  the  United  States  for  the  ■ 

of . 


•  District 


in  the  matter  of 


Bankrupt. 


At- 
To  — 


■  In  Bankruptcy. 
-  on  the day  of ,  A.  D.  18 — . 
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Creditor  of ,  bankrupt. 

I  hereby  inform  you  that  you  may,  on  appHcation  at  my 
office,  ,  on  the day  of ,  or  on  any  day  there- 
after, between  the  hours  of ,  receive  a  warrant  for  the 

dividend  due  to  you  out  of  the  above  estate.     If  you  can 

not  personally  attend,  the  warrant  will  be  delivered  to  your 
order  on  your  filling  up  and  signing  the  subjoined  letter. 


Trustee. 
Creditor's  Letter  to  Trustee. 

To , 

Trustee  in  bankruptcy  of  the  estate  of -,  bankrupt : 

Please  deliver  to the  warrant  for  dividend  payable  out 

of  the  said  estate  to  me.  , 

Creditor. 


No.  100. 
Order  for  Costs  and  Confirming  Accounts  (i;. 
The  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 

F.  H., 
Bankrupt. 

At ,  in  the District  of on  the dav  of 


A.  D. 


This  cause  coming  on  for  hearing  after  due  notice  by  mail 
to  each  creditor; 
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V 

It  is  ordered  that  the  following  sums  be  paid  as  costs,  com- 
missions  and  fees  herein,  to  wit : 

C.  C,  Trustee's  Commissions,  $ 

A.'M.,  Referee's  Commissions,  $ 


B.  R.,  Clerk's  Costs,  $— 

C.  I.,  Publications,  etc.,  ■  $-^ 
C.  I.,  For- Discharge,  $ — 
A.  M.,  Stationery,  $— 
T.  M.  S.,  Stenographer,  etc.,  $ — 
G.  O.,  Services  in  Rejecting  Claims  $• — 


jf-    .,     Total  $- 


It  is  further  ordered  that  the  amended  account  of  the  trus- 
tee, filed  the day  of ,  19 — ,  and  the  amended  account 

of  the  receiver,  filed  the day  of 19 — ,  herein,  having 

been  examined  and  found  correct  are  each  hereby  allowed. 

A.  M., 
Referee  in  Bankruptcy. 

(i)  Taken  from  the  record  in  re  Eagle  Carriage  Co.,  pending  in  the 
District  Court  of  the  United  "States  for  the  Southern  District  of  Ohio. 


No.  101. 
Order  for  Choice  of  New  Trustee  (i). 

(Ofiiicial  Form  No.  55.) 
In  the  District  Court  of  the  United,. States. for  the.  — • —  Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At ,  on  the day  of ,  A.  D.  19 — .  > 

Whereas, , by  reason  of  the  removal  [or,  the  death,  or,  res- 
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ignation]  of ,  heretofore  appointed  trustee  of  the  estate 

of  said  bankrupt,  a  vacancy  exists  in  the  office  of  said  trustee. 

It  is  ordered  that  a  meeting  of  the  creditors  of  said  bank- 
rupt be  held  at  ,  in  ,  in  said  district,  on  the  

day  of ^  A.  D.  i8^,  for  the  choice  of  a.  new  trustee  of 

said  estate. 

And  it  is  further  ordered  that  notice  be  given  to  said  cred- 
itors of  the  time,  place  and  purpose  of  said  meeting,  by  letter 
to  each,  to  be  deposited  in  the  mail  at  least  ten  days  before 

that  day.  , 

Referee  in  Bankruptcy. 

(i)  B.  A.  1898,  sec.  44  and  soc. 


No.  102. 
Notice  of  Final  Meeting  of  Creditors. 

The  District  Court  of  the  United  States 

For  the District  of 

No, 

In  re  Bankruptcy  of  A.  B. 

To  the  Creditors  of  A.  B.,  in  the  County  of and  jDistrict 

Aforesaid,^  a  Bankrupt : 

Notice  is  hereby  given  that  on  Tuesday,  the  —■ ■-  day  of 

,'  at  3  o'clock  p.  m.,  there  will  be  a  final  meeting  of  the 

creditors  of  the  above  named  bankrupt  held  at  the  office  of  the 
undersigned  referee,  southwest  corner  of  Third  and  Walnut 

streets,  -. ,   for  the  purpose  of  passing  upon  the  accounts 

of  the  trustee,  declaring  a  dividend,  authorizing  the  sale  of 
uncollected  accounts  at  a  sum  to  be  fixed,  and  transacting  such 
other  business  as  may  properly  come  before  said  meeting,  and 
finally  closing  the  affairs  of  the  estate  of  said  bankrupt. 
Your  presence  is  requested  at  said  meeting. 

A.  M., 
Referee  in  Bankruptcy. 
Dated  at 
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No.  103. 

Record  of  Proceedings  Before  Referee  —  No  Trustee  and  no 

Assets    (i). 

Ill  the  District  Court  of  the  United  States 
For  the District  of 


Division. 


In  the  matter  of 

A.  B., 
Bankrupt. 


No. 


In  Bankruptcy. 
Record  of  Proceed- 
ings Before  Referee. 


At 


in  said  District. 


Date. 


Order  of  reference,  petition  and  schedules  received 
from  clerk. 

Bankrupt  directed  to  attend  before  referee  on 

at m.,  being  the  time  fixed  by  order  of 

reference. 


Ordered  that  first  meeting  of  creditors  be  held  on 
at . 

Notice  of  first  meeting  of  creditors  published 


times   in    the   newspaper   designated   by   the 
court. 


Notice  of  first  meeting  of  creditors  mailed  to  each 
creditor  listed  in  schedules. 

Proof  of  publication  and  mailing  of  notice  of  first 
meeting  filed. 
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Date. 


Held  first  meeting  of  creditors;  bankrupt  present 

and  examined  by  ;   schedule  disclosing 

no  assets  and  no  creditor  appearing,  ordered 
that  no  trustee  be  appointed  and  no  other 
meeting  of  the  creditors  be  called. 


Forwarded  record  of  proceedings  to  clerk. 
Expenses  incurred. 


$ 


cts. 


Date. 

List  of  Claims  Filed  with  Referee. 

Dollars. 

Cents. 

' 

[Add  certificate  of  referee  No.  106.] 

(1)  This  form  is  conveniently  used  as  a  docket  containing  the  steps  of 
the  case.  "With  it  should  be  bonnd  all  the  orders  made  by  the  referee  and 
copies  of  notices  as  rxhibits,  the  ■whole  coiistitnting  the  separate  record 
book  of  the  case,  as  required  by  Bank.  Act  ]898,  sec.  426. 

When  the  same  is  transmitted  to  the  clerk  at,  the  concliasion  of  the  case 
(Bank.  Act  1898,  sec.  39a,  cl.  7)  the  form  of  certificate  No.  106  may  be 
used. 


No.  104. 

Becord  of  Proceedings  Before  Referee,  Claims  Proved,  Trustees 

Appointed,  Assets  Distributed.^ 

[Proceed  as  in  Form  No.  103  fa  "held  first  creditors'  meet- 
ing," etc.,  and  then  -proceed  as  follows:] 
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Date. 
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First  meeting  of  creditors  held  and 


appoint- 
creditors 


ed  trustee  by  creditors  or  referee, 

failing  to  appoint,  and  bond  of  trustee  fixed  at 

$ — : —  notified  trustee  of appointment. 

Received  acceptance  of  trust  from  trustee. 

Bond  of  trustee  presented  and  approved. 


Appointed 


appraisers  to  appraise  real  and 


personal  property  of  bankrupt. 
Received  report  of  appraisers. 


Received   report   of  trustee   of   moneys   in  

hands,  of  no  assets. 
Prepared  dividend  sheets  showing per  cent. 

of  each  claim  allowed. 
Received  final  account  of  trustee. 
Examined  the  account  of . 


Entered  order  discharging  trustee. 
Forwarded  copy  of  proceedings  to  clerk. 


Date. 


Expenses  Incurred. 

Dollars. 

Cents 

N 

^ 
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Date. 

List  of  Claims  Filed  with  Referee. 

Dollars. 

Cents 

[Add  certificate  of  reference  No.  106.] 
(See  note  to  No.  103. 


No.  105. 

Record  of  Proceedings  -Before  Referee  on  Composition.^ 

[Proceed  as  in  Form  No.  103  to  "held  first  creditors'  meet- 
ing," etc.,  and  proceed  as  follows:] 

Date. 


I  First  meeting  of  creditors  held  and appoint- 
ed trustee  by  referee,  creditors  failing  to  ap- 
point and  bond  of  trustee  fixed  at  $ . 

Notified  trustee  of  his  appointment. 

Received  acceptance  of  trust  from  trustee.. 

Bond  of  trustee  presented  and  approved. 

Received  order  referring  petition  of  bankrupt  for 
composition  -. 

Entered  order  fixing at for  meeting  of 

creditors  to  consider  composition . 

Mailed  notices  to  all  creditors,  mentioned  in  sched- 
ules, of  meeting  to  consider  composition. 

Meeting  of  creditors  to  consider  composition  held 
per  cent,  accepted  by  creditors. 


Made  report  to  court  of  proceedings  before  me  on 

petition  for  composition. 
Forwarded  record  of  proceedings  to  clerk. 
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Date. 


Date. 

Expenses  Incurred. 

Dollars. 

Cents. 

-■ 

Date. 

List  of  Claims  Filed  with  Referee. 

Dollars. 

Cents. 

[Attach  certificate  Form  No.  106^] 
(i)    See  note  to  No.  103. 


No.  106. 

Certificate  -jf  Referee  to  Record  of  Proceedings. 

In  the  District  Court  of  the  United  States 
For  the District  of 


Division. 


In  the  matter  of 
A.  B., 


No. 


In  Bankruptcy. 

I,  A.  M.,  one  of  the  referees  of  said  court  in  bankruptcy,  do 
hereby  certify  that  the  foregoing  is  the  true  and  complete 
record  of  the  proceedings  had  before  me  in  the  above  entitled 
matter,  which,  together  with  such  papers  as  are  on  file  before 
me,  I  herewith  transmit  to  the  court. 

Dated  at the day  of 190 — '■. 

A.  M., 
Referee  in  Bankruptcy. 
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COMPOSITION  WITH  CREDITORS. 
No.  107. 

Petition  for  Meeting  to  Consider  Composition   (i). 

(Official  Form  No.  60.) 

In  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


To  the  Honorable ,  Judge  of  the  District  Court  of  the 

United  States  for  "the District  of : 

The   above-named  bankrupt   respectfully  represent  that  a 

composition  of per  cent,  upon  all  unsecured  debts,  not 

entited  to  a  priority  — —  in  satisfaction  of  debts'  has 

been  proposed  by to  creditors,  as,  provided  by  the 

Acts  of  Congress  relating  to  bankruptcy,  and  — verily  be- 
lieve that  the  said  composition  will  be  accepted  by  a  majority  in 
number  and  in  value  of creditors  whose  claims  are  al- 
lowed. 

Wherefore,  they  pray  that  a  meeting  of creditors  may 

be  duly  called  to  act  upon  said  proposal  for  a  composition, 
according  to  the  provisions  of  said  acts  and  the  rules  of  court. 


Bankrupt, 
(i)  B.  A.  1898,  sec.  12; 
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Order  for  Meeting  to  Consider  Composition. 

In  thp  District  Court  of  tlje.  .United  States  ■ 

For  the District  of 

In  the  matter  of 


A.  B.-, 
Bankrupt. 


In  Bankruptcy. 


On  reading  and  filing  the  verified  petition  of  A.  B.,  the 
bankrupt  showing  that  he  verily  believes  that  a  composition 
upon  all  unsecured  debts  not  entitled  to  a  priority  will  be 
accepted  by  a  majority  in  number  and  in  value  of  his  credi- 
tors whbse  claims  are  allowed. 

It  is  ordered  that  a  meeting  of  the  creditors  of  said  A.  B., 
bankrupt,  be  held  at  — —  before  A.  M.,  Esq.,  Referee  in 
Bankruptcy,  for  the  purpose  of  cohsidering  thie  composition 
proposed  to  be  offered  in  satisfaction  of  the  debts  due  from 
said  bankrupt  to  his  creditors  and  that  notice  of  the  time,  place, 
and  purpose  of  said  meeting  be  sent  by  said  above  named 
referee,  by  niail,  to  each  of  the  known  creditors  of  said  bank- 
rupt whose  name  and  address  appear  in  schedules  on  file  in 
this  matter  at  least  ten  days  prior  to  the  day  appointed  for  the 
holding  of  such  meeting. 

Witness  the  Honorable  G.  R.,  Judge  of  tlie  said  court,  and 

the  seal  thereof,  at  -; -,  this day  of     ^       A.  D.,  190 — . 

B.  R., 
Clerk  of  Said  Court. 


In  Bankruptcy. 


BANKRUPTCY.  \7Q1 

No.  109. 

Notice  to  Creditors  of  Meeting  to  Consider  Composition. 

In  the  District  'Court  of  the  United  States 

For  the  — —  District  of  — — 
In  the  matter  of 
A.  B., 
Bankrupt. 

Notice  to  creditors  to  consider  composition  offered  by  bank- 
rupt. 

Take  notice,  that  a  meeting  of  the  creditors  of  the  above 
named  bankrupt  will  be  held  at  Room  13,^  third  floor,  Post- 
office  Building,  city  of  — ,  before  the  undersigned  Referee 

in  Bankruptcy,  on  the day  of 190- —  at o'clock 

a.  m.,  for  the  purpose  of  considering  a  proposed  cotpposition 
made  by  the  said  bankrupt  to  his  creditors-  in  satisfaction  of 
the  unsecured  debts,  [not  entitled  to  priority]  owed  by  him 
to  each  of  said  creditors,  which  proposed  composition  is  to  pay 

per  cent.  A;  M., 

Referee  in  Bankruptcy. 

I  hereby  certify  that  I  have  on  this day  of r  A.  D., 

sent  by  mail  copies  of  the  above  notice  of  the  nieeting  for 


composition  and  have  duly  published .  the  same,   as  apjjears 
from  the  proof  of  publication  hereto  annexed.  A.  M., 

Referee. 


No.  110. 
Report  of  Referee  on  Composition. 

In  the  District  Court  of  the  United  States 

For  the District  of . 

In  the  matter  of 
A.  B., 
Bankrupt 


Referee's  Report. 


Pursuant  to  an  order  made  by  the  court  on  the day  of 

—  190 — ,  a  meeting  of  the  creditors  of  the  above  named 
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bankrupt  to  consider  a  composition  of  per  cent,  upon 

all  unsecured  debts  not  entitled  to  a  priority  in  satisfaction  of 

said  debts,  was  on  the day  of ,  A..D.  190 — ,  held 

before  me  at  Room  13,  Union  Trust  Building  in  the  city 
of  ,  at o'clock  in  the  forenoon  of  the  said  day. 

Proof  of  mailing  of  notice  to  each  of  the  creditors,  men- 
tioned in  the  bankrupt's  schedules,  of  the  time,  place,  and 
purpose  of  said  meeting,  is  hereto  annexed. 

That  the  said  above  named  bankrupt  was  present  at  the 
said  meeting  and  offered  himself  for  examination  by  any  of 
the  creditors  represented  at  said  meeting. 

That  an  offer  of  composition  with  his  said  creditors  was  ac- 
cepted by  a  majority  in  number  and  in  value  of  all  his  credi- 
tors whose  claims  have  been  allowed,  which  acceptance  is 
hereto  annexed  and  made  a  part  of  this  report. 

Proofs  of  claims  of  creditors  voting  for  said  composition 
were  presented  and  allowed  before  signing  of  said  resolution 
which  are  hereto  annexed. 

That  the  following  are  the  names  of  those  creditors  who 
have  presented  claims  against  the  said  bankrupt's  estate  and 
were  duly  allowed,  but  who  did  not  consent  to,  or  sign  said 
composition.  \Set  out  list  of  names  of  such  creditors  and 
amount  of  claims  proved.'] 


No.  111. 
Application  for  Confirmation  of  Composition  (i). 

(Official  Form  No.  61.) 
In  the  District  Court  of  the  United  States  for  the Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


•  In  Bankruptcy. 


To  the  Honorable  ,  Jiidge  of  the  District  Court  of  the 

United  States  for  the District  of . 


BANKRUPTCY.  ^'09 

At ,  in  sJaid  district,  on  the  day  of  — ■ — ,  A.  D. 

189 — ,   now  conies  ,   the  above   named  bankrupt,   and 

respectfully  represents  to  the  court  that,  after  he  had  been 
examined  in  open  court  [or,  at  a  meeting  of  his  creditors]  and 
had  filed  in  court  a  schedule  of  his  property  and  a  list  of  his 
creditors,  as  required  by  law,  he  offered  terms  of  composition 
to  his  creditors,  which  terms  have  bieen  accepted  in  writing  by  a 
majority  in  number  of  all  creditors  whose  claims  have  been 
allowed,  tvhich  number  represents  a  majority  in  amount  of 
such  claims ;  that  the  consideration  to  be  paid  by  the  bank- 
rupt to  his  creditors,  the  money  necessary  to  pay  all  debts 
which  have  priority,  and  the  costs  of  the  proceedings,  amount- 
ing in  all  to  the  sum  of dollars,  has  been  deposited,  sub- 
ject to  the  order  of  the  judge,  in  the National  Bank,  of 

,  a  designated  depository  of  money  in  bankruptcy  cases. 

Wherefore,  the  said respectfully  asks  that  the  said 

composition  may  be  confirmed  by  the  court.  , 

'  Bankrupt. 

(i)  B.  A.  1898,  sec.  12  and  sec.  2,  clause  9. 


No.  112. 

Order  for  Hearing  on  Petition  to  Confirm  Composition. 

In  the  District  Coitrt  of  the  United  States 

For  the District  of . 

In  the  matter  of 


A.  B., 
Bankrupt. 


In  BsnkrLiptcy. 


At ,  in  said  district,  on  rhe day  of, A.  D., 

on  reading  and  filing  the  application  of  the  above  named 


bankrupt  for  confirmation  of  a  composition  offered,  and  it  ap- 
pearing satisfactorily  to  the  court,  from  the  report  of  A".  M., 
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Esq.,  referee,,  pf,  all  proceecjings  herein,  that  a  majority  in 
number  and  in  value  of  his  creditors  v/hcrsc  claims  have  been 
allowed  and  whose  claims  were  proved  by  proofs  of  claim  pre- 
sented to  said  referee,  and  which  are  presented  to  the  court 
with  said  report  did,  at  said  meeting  pass  and  vote  [as  ap- 
pears by  the  said  report  of  the  proceedings  of  s.aid  meeting] 
in  favor  of  a  composition,  which  is  set  forth  at  length  in 
said  proceedings,  resolving  that  the  compositiorj  proposed  by 
said  bankrupt  at  said  meeting  shall  be  accepted  in  satisfaction 
of  the  unsecured  debts  due  from  said  bankrupt  to  his  credi- 
tors ;  now  therefore  on  motion  of  R.  X.,  Esq.,  attorney  for 
said  bankrupti         .  , 

It  is  ordered  that  a  •  hearing  in  the  matter  of  composition 
by  said  bankrupt  be  had  before,  this  court  at  the  United  States 
Court  Rooms,  Postoffice. Building,  in  the  city  of  — — ,  on  the 

day  of  — --—  A.  D>,     -  -     at  lo  o'clock  a.  m.,  for  the 

purpose  of  said  court  inquiring,  upon  hearing  whether  the 
said  composition  so  proposed  by  said  bankrupts  has  been 
passed  in  the  manner  directed  by  the  Act  of  Congress  relating 
to  bankruptcy,  approved  July  i,  1898,  and  has  been  accepted 
by  the  signatures  required  by  said  act  and  whether  it  is  for 
the  best  interest  of  the  creditors;  that  a  notice  of  the  time, 
place  and  purpose  of  said  hearing  be  sent  by  the  clerk  of 
this  court,  by  mail,  to  each,  of  the  creditors  to  their  respective 
addresses  as  they  appear  in  the  list  of  creditors  of  the  bankrupt 
or  as '  afterwards  filed  with  the  papers  iii  the  case  by  the 
creditors  ( i )  at  least  ten  days  prior  to  the  said  day  appointed 
herein  for  such  hearing. 

(l)   See  Bank.  Act  1898,  sec.  58.  •■  ■ 


H>i 


BANKRUPTCY. 


No,.  113, 


m\ 


Order  Cpniirniing  PomposHion,  (i,),-  . 

(Ofificial  Form.No.  62.) 

In  the  District  Court  of  the  United  States,  for  the ^  Dis- 
trict of .  ,/, 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


An  application  for  the  confirmation  of  the  composition  of- 
fered by  the  bankrupt  having  been  filed  in  court,,  and  it  appe?ir- 
irig  that  the  composition  has  been  accepted  by  a  paajority  in 
number  of  creditors  whose  claims  have. been  allowed  and  of 
such  allowed  claims ;  and  the  consideration,  and  the  money 
required  by  law  to  be  deposited  having  been  deposited  as  or- 
dered in  such  place  as  was  designated  by  the  judge  of  said 
court,  and  subject  to  his  order;  and  it  also  appearing  that, 
it  is  for  the  best  interests  of  the  creditors ;,  and  tli^t  the  bank- 
rupt has  not  been  gtiilty  of  any  of.  the  acts  or  failed  to  perform 
any' of  the"  duties  which  would  be  a  bar  to  his ,  discharge,  and 
that  the  offer  and  its  acceptance  are  in  good  faith  arid  have 
not  been<iiH-ade  or  procured  by  any  means,-  promises  of  acts 
contrary  to  the  Acts  of  Congress  relating  to  bankruptcy:'  It' 
is  therefore  hereby  ordered  that  the  said  composition  be  arid  it 
hereby  is  confirmed. 

Witness  the  Honorable ,  judge  of  said  court,  and  the 

seal  thereof,  this day  of A.  D.  19 — . 

[Seal  of  the  court.]  ■ 

Clerk. 

(i)  B.  A.  1898,  sec.  2,  clause  9  and  sec.  12;  Gen.  Ord.  32.    Loveland's 
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No.  114; 
Order  of  Distribution  on  Composition. 

(Official  Form  No.  63.) 

United  States  of  America: 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


The  composition  ofifered  By  the  above  named  bankrupt  in 
this  case  having  been  duly  confirmed  by  the  judge  of  said 
court,  it  is  hereby  ordered  and  decreed  that  the  distribution 
of  the  deijosit  shall  be  rhade  by  the  clerk  of  the  court  as  follows, 
to  wit :  First.  To  pay  the  several  claims  which  have  priority. 
Second.  To  pay  the  costs  of  proceedings.  Third.  To  pay, 
accordmg  to  the  terms  of  the  composition,  the  several  claims  of 
general  creditors  which  have  been  allowed  and  appear  upon 
a  list  of  allowed  claims  on  the  files  in  this  case,  which  list  is 
made  a  part  of  this  order. 

Witness  the  Hon. ,  judge  of  said  court,  and  the  seal 

thereof,  this  — —  day  of ,  A.  D.  190 — . 

{Seal  of  the  court'.']  > 

Clerk. 
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PROCEEDINGS   BEFORE  JUDGE  SUBSEQUENT   TO 
ADJUDICATION. 

No.  115. 

Motion    for    Rule    to    Show    Cause    Against    Bankrupt    for 

Contempt. 

[Caption.] 

Now  come  the  undersigned  creditors  herein,  and  move  the 
court  that  a  rule  issue  herein  directing  A.  B.,  the  bankrupt, 

to  appear  in  this  court  at County  of ,  on  the 

day  of  19 — ;  at  o'clock  a.  m.,  and  show  cause 

why  an  atachment  for  contempt  should  not  issue  against  him 
for  disobedience  of  the  order  of  A.  M.,  referee  herein,  a  copy 
of  which  order  is  as  follows: 

First.  That  the  said  bankrupt  A.  B.,  within  twenty  days 
from  and  after  the  service  of  a  copy  of  this  order  upon  him, 
pay  over  to  B.  M.,  Esq.,  trustee,  the  sum  of  $ and  de- 
liver to  said  trustee  United  States  three  per  cent,  coupon  bonds, 
face  value  of  $ ,  or  $ — —  in  money. 

Second.  That  in  the  event  of  the  said  bankrupt  A.  B.,  fail- 
ing or  neglecting  to  obey  this  order  to  pay  to  the  said  trustee 
the  above  amounts,  and  deliver  said  bonds  or  money,  the  said 
B.  M.,  Esq.,  as  such  trustee  is  hereby  ordered  and  directed 
to  institute  proceedings  against  the  above  named  A.  B.  in 
accordance  with  the  provisions  of  Sections  29  of  the  Bankrupt- 
cy Act  of  1898. 

And  it  is  further  ordered  that  a  copy  of  this  order  be  served 
personally  upOn  the  said  A.  B.,  the  said  bankrupt,  and  by  mail 
upon  R.  X.,  Esq.,  attorney  for  the  bankrupt,  and  on  B.  M., 
Esq.,  said  trustee.  E.  F., 

■  G.  H., 

By  Y.  &  v..  their  Attorneys. 
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No.  116. 

Affidavit  of  Trustee  that  Bankrupt  Has  Not  Obeyed  Order  of 

Referee. 

■   [Caption.]' ■•-■:■  ■■     ■.■•k:'^\    ..  ^i-./-;  ■'>    .-.-i'^  i  ■,.!.: /■^"■■"' 
B.  M.,  being  first  duly' swdrrt'say«^ on- bath  that  he  is  the  duly 
appointed  trustee  herein,  and  that  the  said  bankrupt  has  not 
in  any  way  complied  with  the  order  of  the  referee  herein  here- 
tofore made,  requiring!  said  bankrupjt.to  pay  to, the  trustee  t.he 

sum  bf  $ and Ujaited  States  Government  bonds, 

three  per  cent,  face  value  of  $ ,  that  he  has  inqt.  .paid;  said 

sum  or  any  .part  thereof  to.  the  said  trustee, 
AfH^nt  further  says  npt.       .  . 

Sworn  to  and  subscribed  before  me  this day  of,  — r- 

19^-,..       .      '        ,    ■....'    ..'■   ...•  .      .     .' ,      T.H.,, 

ISeal.] 

Notary  Public,: 
TTTT^  County,, , 


Np..m.         ,  ,  .  r 

'Rule  to   Show  Cailse  Against  Bankrupt   for   Contempt.' 

[Caffion.]  .     .  ■ 

Qn  rnotion  .of  creditors  herein,  a  rule  is  allawed-to  issue 
.  herein.  directit;g  A.  B., .  the  ,  bankrupt,,  to  appear  before  this 

court  at  7-- — ,., — —  County, -,  on  the day  of  : 

19 — r,  at :^  o'clock,,  a.  m.,  and,  show  cause.why.  an  attachment 

for  contempt  should  .not  issue  .against  him.fq>r  disobedience  of 
the  order  of  A.  M.,  refere  herein,  and  which  order  reads  as  fol- 
lows;     .  ".  .  ...  -         ■..;.■•.:, 

FjV,sf.  That  the;  said,  bankrupt  A.  B.,  within,  twenty  days 
fi;om  and  after  the.seryice  .of.a,  cppy.,of  this  order  upon-  him 
pay  over  to  B.  M.,  Esn.,  trustee,  the  sum  of  $ — ■. — -  and  deliver 
to  said  trustee  United  States  three  per  cent,  coupon  bonds,  face 
value  of  $ ,  or  $^— ^  iii  money. 
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Second.  That  in  the  event  of  said. bankrupt  A.  B,,  failing 
or  neglecting  to  obey  this  order,  to  pay  the  said  trustee  the, 
above  amounts,  and  deliver  said  bonds  or  money,  the  said  B. 
M;,  Esq.,  as  such  trustee,  is  hereby  ordered  and  directed  to 
institute  proceedings  against  the  above  named  A.  B.,  in  accord- 
ance with  the  provisions  of  Section  29  of  the  bankruptcy  act 

o^^  1898.  .  , 

Third.  And  it  is' further  ordered  that  a  copy  of  this  order, 
be  served  personally  upon,  the  said  A.  "B,,  the  said  bankrupt, 
and  by  mail  upon  R  X.-,  Esq.,  attorney  for  the  bankrupt,  and 
on  B.  M.,  Esq.,  said  trustee. 
The  United  States  of  America  .-..'-,. 

District  of ss.  ■' .  ..-.,1  .  * 

Division.  ... 

I,  B.  R.J  clerk  of  the  District  Court  of  the  United  States  of 

America,  within  and  for  the  division  and  district  aforesaid, 

do  hereby  certify  that  the  foregoing  entry  is  truly  taken  and 

"correctly  copied  from  the  journal  of  said  court. 

'    '  In  testimony  whereof,  I  have  hereunto  set' my  hand 

and  affixed  the  seal  of  said  court  at  the  city  of 

,  this  — • — day  of  -^ A.  D.,  19 — . 

[Seal] 

■■■■  B..R.,  Clerk..  . 


No.  118. 
Answer  of  Bankrupt  to  Rule  to  Show  Cau&e  for  Conteinpt. 

'*,[Cqptiori,}       .,,...    ,,_   ,.,,.,.,.,•„,.     ,,^. ..,, 

Now  comes  A.  B.,  and  in  obedience  to  the  rule  issued  by 
this  court,  says  that  the  attachment  for  contempt-  ottghf  not  to 
issue  against  him  for  disobedience  of  the  order  of  A.  M., 
referee,'  for  the  following  reasons :     ■  -  ,  >      ,    , 

■  First.  He  says  that  he  can  not  comply  with  the  order  of  this 
court,  bfecause'he  has  riot  the  bonds  ordered  turned  over  cm- 
sum  of  money  ordered"  by  said  A.  M.  to  be  paid  Ho  him.;  ,.,. 
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Second.  That  said  order  of  ?aid  referee  is  not  a  lawful  or- 
der within  the  contemplation  of  the  bankruptcy  act,  or  such 
an  order,  the  disobedience  of  which  would  be  punishable  by 
attachment  for  contempt,  and  said  order  is  not  an  order  of 
this  court. 

Third.  Said  order  is  in  effect  a  judgment  directing  the  pay- 
ment of  money,  and  is  not  enforceable  by  proceedings  in  con- 
tempt. 

Fourth.  Section  29  of  the  bankruptcy  act  provides  that  such 
offenses,  as  those  charged  by  the  referee  in  his  finding,  shall 
be  punishable  only  in  the  manner  prescribed  therein,  to 
wit,  by  information  or  indictment. 

Wherefore,  said  A.  B.  prays  the  court  that  said  rule  may 
be  dismissed,  and  that  he  may  be  discharged. 

X.  &  X., 
Attorneys  for  Bankrupt. 

State  of , 

County  ss. 

A.  B.,  being  first  duly  sworn,  says  that  the  allegations  con-  ■ 
tained  in  his  foregoing  answer  are  true.  A.  B., 

Sworn  to  and  subscribed  before  me  this  day 

of A.  D.,  19—.  T.  H., 

Fees cents.  Notary  Public, 


[Seal] 


County,  - 


No.  ll«. 
Order  to  Take  Additional  Evidence  on  Rule  to  Show^  Cause. 

[Caption.l 

This  cause  coming  on  to  be  heard  on  the  rule  issued  on  the 
bankrupt  and  his  answer,  and  on  the  findings  and  order  of 
the  referee  filed  herein,  it  appearing  to  the  court  that  on  this 
hearing  the  said:  bankrupt  desires  to  offer  additional  testimony 
of  F.  H.,  O.  H.  and  F.  K.,  it  is. ordered  that  tlxe, referee  take 
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said  additional  testimony,  together  with  such  evidence  as  the 
creditors  of  said  bankrupt  may  offer  in  rebuttal,  and  that  the 
referee  report  said  evidence,  together  with  whatever,  if  any, 
modification  he  may  decide  ought  to  be  made  of  his  former 
report  and  order  [filed  herein]  upon  consideration  of  the  whole 
evidence  taken  before  him  in  this  matter.  It  is  ordered  that 
this  entry  be  made  as  of  the  ; day  of  ■■ ^,  19 — . 


No.  120. 
Order  Finding  that  Bankrupt  has  Concealed  Assets  (i). 

{Caption.] 

This,  cause  coming  on  to  be  heard  upon  the  motion  filed 
herein  on  the  — —  day  of  — —  19 — ,  for  an  order  of  the 
court  requiring  the  said  bankrupt,  A.  B.,  to  show  cause  why 
he  should  not  be  attached  for  contempt  for  disobedience  of 
the  order  of  A.  M.,  Esq.,  the  referee  herein,  and  upon  the 
answer  of  said  A.  B., 'thereto,  and  upon  the  evidence,  and  was 
argued  by  counsel  representing  creditors  of  said  bankr  ipt  and 
by  counsel  representing  said  bankrupt;  and  on  consideration 
whereof  the  court  finds  upon  the  evidence  that  said  bankrupt 

does  conceal,  and  has  in  his  possession  the  sum  of  $ in 

money,   and  the    further   sum   of  $ face  value   United 

States  bonds  for  money  in  said  amount,  all  of  wHich  he  re- 
fuses to  deliver  to  said  B.  M.,  trustee  appointed  herein,  in 
accordance  with  the  order  of  said  referee  to  that  effect,  and 
which  order  has  been  served  upon  said  bankrupt  more  than 

twenty  (20)  days  before  said  day  of  ,  19 — ,  that 

the  said  sums  constitute  property  belonging  to  the  estate  of 
said  bankrupt,  and  the  court  doth  to  said  extent  confirm  said 
finding  and  order  of  said  referee,  and  doth  approve  of  the 

referee's  order  made  on  said  A.  B.,  on  the day  of  — — , 

19 — ;  and  the  court  does  further  find  that  said^A.  B.  has  not 
obeyed  the  said  order  of  the  referee  to  the  extent  of  the 


1718  BANKfittl^TCY. 

artiounts  here  found  to  be  in  his  possession,  and  that  he  is 
thereby  giiilty  of  contempt. 

It  is  therefore  oi-dered  that  said  A.  B.,  on  or  before  the 
— —  day  of       ■■    ,    19 — ,   pay  to  said  B.   M.,  trustee,   the 

sum  of  $- ,  and  also  deliver  to  him  United  States  bonds 

face  value  of  $ — ; — ,  or  in  lieu  thereof  money  in  the  sum  of 

$ in  money,  and  that  he  appear  for  further  orders  and 

proceedings  herein  in  this  court  at o'clock  a.  m.,  on  the 

:  day  of ,  19^. 

It  is  ordered  that  for  his  appearance  in  court  on  the 


day  of — ,  .19^,  at  -r- —  p'.clock  .a.  ,m.y  to.  abide  the.  fur- 
ther orders' of  this  court  in  these  proceedings,  said  A.  B.  exe- 
cute bond  in  the  sum  of  $ — • —  in  the  form,  and  with  good 
arid  sufficient  surety,  as  provided  by  law,  to  be.  approved  of 
by  the  clerk  of  this  court,  and  in  default  thereof  he  be  corn- 
mitted  to  the  custody  of  the  marshal,  and  by  him  committed 
to  the County  Jail.  / 

And  said  bankrupt  by  his  attorney  objects  t6  said  finding 
of  said  court  and  gives  notice  of  his  intention  to  appeal  there- 
from. 

(l)  This  order  must  be  made  by  the  judge  and  not  by  the  referee. 


No.  121. 

Order  Committing  Bankrupt  for  Contempt  in  Not  Obeying 
Order  to  Pay  Over  Assets  (i). 

[Caption.'] 
-     Now  comes  the  said  A.  B.,  in  accordance  with  his  under- 
taking heretofore  made  in  compliance  with  the  order  hereto- 
fore made  on  the day  of  — — ,  19 — ■,  and  it  appearing 

from  the  report  of  B.  M.,  trustee,  and  from  the  evidence, 
that  said  A.  B.  has  wholly  refused  and  neglected  to  per- 
form and  comply  with  the  order  of  court  made  the day 

of  ■ ,  19 —  and  has  wholly  failed  to  pay  and  deliver  said 

moneys  and  bonds  or  any  of  them  to  said  trustee,  the  court 
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do  find  that  he  has  been  and  is  guilty  of  contempt.  It  is 
thereupon  ordered  and  adjudged  that  he,  said  A.  B.,  be  con- 
fined in  the.cQunty  jail.of  the  county  oi ■ — — , ■  State- of  •)'  ■  , 
until  he  comply  with  .said  order  and  make  said  payment  and 

deliveries  as  directed  in  said  drder' df  the day  of , 

19 — ,  and  that  a  warrant,  issue  for  such  commitment, 
(i)  This  order  must  be  made  by  the  judge  and  not  by  the  referee. 


Report  of 
Referee.. ' 


No.  122. 
Order  of  Referee  Recommendirig  Commitment  for  Contempt, 

In  the  District  Court  of  the  United, States         .  , .    , 

For  the  - — -District  of  ^- — ..        In  Bankruptcy. 
In  the  matter  of 
A.  B.  Co.,, etal. 
vs. 

,  ,.E.  B.;  ,. 

Bankrupt. 

I,  J.  S,,  one  of  the  referees  in  bankruptcy  of  this  court,  do 

respectfully  report  that  on  the day  of  — ■- — ,  I  entered 

an  order  requiring  F.  B.,  to  pay  to  E.  M.,  Trustee  in  Bank- 
ruptcy in  this'cause,  on'or  before  9:30  o'clock  a.  m., ,  the 

sum  of  $ 'which  came  to  his  hands  as  bailee  or  agent  of  the 

bankrupt,  E.  B.,- wWch 'sum  said-  F;  B.  has  not  accounted 
for. 

At  the  time  of  the  entry  of'  said  order  said  F.  B.,  was  before 
■me  in  person  and  by  counsel,  R.  X.,  Esq.    A  copy  of  said  or- 
der is  filed  herewith  and  made  part  hereof,  niarked  No.  i. 
,.  I  further  certify  that  said  F.  B.  has  failed  to  comply  with 
said  order  in  whole  or  in  part. 

I  therefore  find  that  said  F.  B.  is  in  contempt  of  court,  and 
therefore  recommend  that  he  be  punished  for  conterript  and 
committed  to  prison  until  he  shall  have  paid  to'  the  said  trustee 
the  said  sum  of  $— — .  •       >  .     , 

All  of  which  i's  respectfully  submitted.-  ■•  J-  S., 

"    Referee  in  Bankruptcy. 
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No.  123. 


Order  Committing  Agent  of  Bankrupt  for  Contempt  in  Not 

Obeying  Order  of  Referee  to  Pay  Over 

Assets  of  Bankrupt. 

In  the  District  Court  of  the  United  States 
For  the District  of  — • — . 

[Caption.] 

This  cause  coming  on  to  be  heard  on  the  petition  of  W.  T. 
for  a  review  of  the  order  of  court  entered  herein  by  J.  S.,  one 
of  the  referees  of  this  court,  requiring  W.  T.  to  pay  over  to 
E.  M.,  Trustee  in  Bankruptcy  of  the  barilirupt  herein,  and  the 
certification  of  said  referee  as  to  the  disobedience  of  said  W. 
T.  of  said  order  and  the  recommendation,  of  said  referee  that 
said  W.  T.  be  punished  for  his  contempt  of  the  order  of  this 
court,  and  the  court  being  fully  advised,  it  is  hereby  ordered 
that  the  said  W.  T.,  be  committed  for  contempt  of  court  as 

charged  and  confined  in  the  jail  of County  until  further 

order  of  this  court. 


No.  124. 
Commitment  for  Contempt. 

In  the  District  Court  of  the  United  States 

For  the District  of . 

Division. 


In  re 
A.  B, 
Bankrupt. 


No. 


In  Bankruptcy. 


The  defendant  A.  B., having  been  adjudged  guilty  for 

contempt  of  court  in  failing  to  pay  and  deliver  moneys  and 
bonds  or-  any  of  them  to  the  trustee  herein 

Thereupon  the  court  pronounced  the  following  sentence,  to 
wit :    That  the  said  A.  B.  be  imprisoned  in  the  j^l  of  — — 
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County,  State  of  until  he  comply  with  the  order  of 

the  day  of  ,   19 — ,  and  make  said  payments  and 

deliveries  as  directed  in  •  saiti  order. 

This,  therefore,  is  to  commend  the  marshal  of  said  district 
to  take  the  body  of  the  said  A.  B.  and  commit  the  same  to  the 
said  jail  of  County,  pursuant  to  the  above  sen- 
tence. 

Witness,  the  Honorable  G.  R.,  Judge  of  thd  District 

Court  of  the  United  States,  this  day  of 

,  A.  D.,  19^—,  and  in  the year  of  the 

Independeiice  of  the  United.  States  of  America. 
[Seal.]  B.  R., 

Clerk  of  the  District  Court  of  the  United 
States District  of . 


No.  125. 

Order  Purging  A.  B.  of  Contempt  and  Directing  His  Release 

from  Jail  (i). 

[Caption.] 

It  appearing  that  the  order  herein  made  against  the  bank- 
rupt A.  B.,  and  after  failure  to  comply  therewith  is  impris- 
oned in  the  jail  of  County,  in  the  State  of  ,  has 

now  been  complied  with,  it  is  hereby  ordered  that  said  A. 
B.  is  purged  of  contempt  for  his  disobedience  to  the  order  of 
court. 

It  is  ordered  that  said  A.  B.,  upon  payment  of  costs  taxed 
at  $ ,  be  no^y  released  and  discharged  from  said  impris- 
onment,  and   the   marshal   is   hereby   ordered   to    deliver   a 

copy  of  this  order  to  the  sheriff  of County,  in  the  State 

of ,  who  is  hereby  directed  upon  receipt  thereof  to  release 

the  said  A.  B.  from  his  custody. 

(l)  This  order  must  be  made  by  the  judge  and  not  by  the  referee. 
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No.  126. 
Rule  to  Show  Cause  Why  Assignee  for  Creditors  Should  Not 
Pay  Over  Funds  to  Trustee  in  Bankruptcy  (i).  . 

[Caption..] 

The  President  of  the  United  States  of  America  to  L.  C,  as- 
signee for  the  benefit  of  the  creditors  of  A.  B. : 

You  are  hereby  cited  and  admonished  to  be  and  appear  be- 
fore the  District  Court  of  the  United  States  within  and  for 

the District  of on  the day  of  — ^  A.  D., 

at  ID  o'clock  a.  m.,  to  show  cause,  if  any  you  know  or  have, 
why  you  should  not  pay- over  and  deliver  to  J.  R.,  Trustee  in 
Bankruptcy,  the  funds  and  assets  of  the  estate  of  the  said  A. 
B.  now  in  your  possession  or  under  your  control.  It  is 
hereby  ordered  that  the  marshal  of  this-  district  make  legal 
service  and  return  of  this  rule  on  or  before  the  appearance 
day  above  named. 

Witness,  the  Honorable  G.  R.,  .United  States  District  Judge 

for  the District  of ,  this day  of ,  A.  D.,  19 — , 

find  in  the  yt^fir  of  the  independence  of  the  United  States 

of  America. 

B.  R. 

Clerk  of  the  District  Court  of  the  United  States  for  the 

District  of  .    ■ 

(1)  This  form  can  be  used,  for  the  purpose  of  compelMng  the  bantnipt 
or  agent  to  pay  over  iponey.    See  Mueller  vs.  Nugent,  184  U.  S.  1. 


No.  127. 

Order  that  the  Assignee  for  the  Benefit  of  Creditors  Pay  Over 

Funds  to  the  Trustee  in  Bankruptcy.^ 

[Caption.] 

This  cause  came  on  to  be  heard  upon  rule  to  show  cause,  etc., 
and  was  argued  by  counsel. 

On  consideration  whereof  it  is  hereby-  ordered  that  L.  C, 
assignee  for  the   benefit  of  the  creditors   of  A.   B.,   forthwith 
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pay  over  and  deliver  to  J.   R.;   Trustee  in  Bankruptcy  oi 
the  estate  of  said  A.  B.,  all  funds  and  assets  of  every  de- 
scription'belonging  to  the  estate  of  said  A.  B.  now  in  his  posi- 
session  or  subject  to  his  control. 
(1)   See  note  to'No.  136. 


No.  128. 

Order  for  Assignee  for  Creditors  to  Account. 

In  the  District  Court  of  the  United  States 

For  the  — ^ —  District  of . 

A.  B.,  et  al. 

vs.  Bankrupt. 

C.  D.  &Co., 

At ,  in  said  district,  on  the  — --  day  of '-,  A.  D., 

19 — ,  before  J.  B'.,  Referee  in  Bankruptcy. 
"  Notice  having  been  given,  and  no  adverse  interest  appearing, 
it  is  hereby  ordered  that  L.  C,  assignee  for  the  benefit  of  the 
creditors  of  C.  D.  &  Co.,  file  with  J.  B.,'one  of  the  referees  of 
this  court  in  bankruptcy,  at  his  office.  Rooms  1001-1005,  Co- 
lumbia Building,  — — -,  on  or  before -,  at  9 :30  o'clock  a.m., 

a'  detailed  and  itemized  statement  showing  all  the  receipts  and 
disbursements  made  by  him  of  money  and  other  assets  be- 
longing to  the  estates  of  C.  D.  &  Co.,  together  with  all 
vouchers  that  he  may  have  for  any  disbursements. 

It  is  further  ordered  that  said  L.  C.  be  and  appear  before 

the  referee  aforesaid  in  person  on ,  at  9 130  o'clock  a.  m., 

for  the  purpose  of  making  settlement  of  his  accounts  as  as- 
signee of  the  parties  aforesaid. 

Witness  the  Honorable  G.  R.,  Judge  of  said  court, 

-and  the  seal  ihereof,  at ,  in  said'  district,  on 

the day  of ,  A.  D., . 

[Seal.] 

B.  R:, 
Clerk  of  Said  Court. 
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No.  129. 

Response  of  an  Assignee  for  Benefit  of  Creditors  to  a  Rule  to 
Pay  Over  Money,     (i). 

In  the  District  Court  of  the  United  States 
For  the District  of . 

In  the  matter  of 
A.  B.  &  Co.,  et  al., 

"vs.  Bankrupts. 

C.  D.  &  Co.,  D.  G.  and  C.  D. 

L.  C.  for  response  to  the  order  herein  to:  show  cause  why 
he  shall  not  pay  the  Receiver  in  Bankruptcy  herein  the  sum 

of  $ shown  in  his  report  as  having  been  paid  Messrs.  M. 

A.,  D.  A.  &  J.  G.,  and  $ to  Z.  P.  Esq.,  says  that  said  sums 

were  paid  them  respectively  for  services  rendered  him  as  his 
counsel  whilst  acting  as  assignee  before  any  proceedings  here- 
in, as  already  appears  in  his  report  herein.  He  says  further 
that  he  has  no  money  or  property,  or  means  of  any  kind  with 
which  to  pay  said  money  or  any  part  thereof. 

He  respectfully  submits  to  the  court  that  he  ought  not  to  be 
compelled  to  pay  said  money  herein.  » 

This  respondent  says  further  that  long  before  the  petition 
in  this  proceeding  was  filed  and  before  he  had  any  knowledge, 
information  or  intimation  that  it  was  intended  to  be  filed,  and 
relying  upon  it  that  he  would  be  permitted  to  wind  up  his 
trust  under  the  deed  of  assignment  for  the  bankrupts  shown 
in  the  record  in  this  action  or  proceeding,  he  filed  his  petition 
and  brought  action  in  the  State  court  as  appears  in  this  record, 
which  is  still  pendiijg,  and  he  is  still  subject  to  the  jurisdiction 
and  orders  of  said  State  court  requiring  him  ,to  settle  his  ac- 
counts there  and  to  be  responsible  there  for  all  his  acts  and 
doings  under  said  deed  of  assignment. 

He  submits  to  this  honorable  court  that  this  response  be  held 
sufficient  and  that  the  "show  cause"  order  herein  should  be  an- 
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nulled  or  suspended  until  he  is  relieved  from  his  present  em- 
barrassing position.  L.  C, 

Subscribed  ipd  sworn  to  before  me  by  L.  C,  June  . 

My  commission  expires .  A.  S., 

Notary  Public, County, ' 


( 1 )  Taken  from  the  record  in  Louisville  Trust  Co.  to,  Oominger,  184  U. 
S.  18. 

As  to  the  right  of  attorneys  for  assignee  in  state  court  to  pay  for 
services  rendered  prior  to  bankruptcy,  see  Randolph  vs.  Scrugge,  trustee, 
190  U.  S.  533;  10  Am.  B.  R.  1. 


In  Bankruptcy. 


No.  130. 

Petition  by  a  Trustee  to  Review  an  Order  Allowing  a 
Claim    (i). 

In  the  District  Court  of  the  United  States 

For  the District  of . 

In  the  matter  of  the  estate  of 
A.  B., 
Bankrupt. 

The  petition  of  N.  J.  M.,  trustee  of  A.  B.,  bankrupt,  of  the 
village  of ,  respectfully  represents : 

First.  That  heretofore,  to  wit,  on  the day  of ,  the 

said  A.  B.,  who  before  that  time  had  been  engaged  in  busi- 
ness at  — r^,  was  duly  adjudged  a  bankrupt  by  an  order  of 
this  court,  and  that  afterwards  your  petitioner  was  chosen  and 
elected  trustee  in  the  estate  of  A.  B,  and  is  now  and  has  for 
some  time  past  been  acting  as  such  trustee. 

Second.  That  heretofore,  to  wit,  on  the day  of , 

the  S.  T.  Company,  of ',  a  corporation  organized  under 

the  laws  of  the  State  of and  carrying  on  business  under 

the  laws  of  the  State  of at ,  aforesaid,  filed  its  claim 

against  said  estate  for . dollars  and cents  as  a  pre- 
ferred claim  against  said  estate  for  the  amount  claimed  to  be 
due  under  and  by  virtue  of  a  certain  chattel  mortgage  made 
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and  executed  by  the  said  A.  B.  to  said  The  S.  T.  Company, 

on  the day  of ,  and  which  said  chattel  mortgage  it 

was  claimed  by  said,  The  S.  T.  Company,  was  a  lien  upon  the 
stock  of  goods,  wares  and  merchandise  received  by  the  said 
trustee  and  by  him  converted  into  cash. 

Third.  That  said.  The  S.  T.  Company,  petitioned  A.  M., 
Esq.,  referee,  in  matter  of  said  estate,  that  said  claim  be  al- 
lowed as  a  preferred  claim  and  that  the  said  trustee  should 
be  ordered  by  the  court  to  pay  the  same  out  of  the  assets  of 
said  estate  in  preference  to  other  claims  as  a  first  lien  thereon, 

and  that  your  petitioner  as  trustee  as  aforesaid,  on  the day 

of ,'  filed  his  objections  to  the  allowance  of  said  claim, 

and  afterwards  the  said  matter  came  on  to  be  heard  before 
A.  M.,  Esq.,  referee  in  said  estate,  and  testimony  was  taken 
thereon  before  the  said  referee  and  by  deposition  and  the  mat- 
ter submitted  to  him,  and  afterwards,  on,  to.  wit,  the  

day  of ,  the  said  referee  made  an  order  allowing  the  said 

claim  of  said  The  S.  T.  Company,  against  the  estate  of  said 

A.  B'.  to  the  amount  of dollars  and cents,  together 

with  costs  amounting  to dollars  and cents  as  a  pre- 
ferred claim  against  the  said  estate,  and  ordering  and  requiring 
your  petitioner  as  such  trustee  to  pay  said  amount  to  said  The 
S.  T.  Company,-  out  of  the  moneys  in  his  hands  belonging  to 
said  estate. 

Fourth.  That  your  petitioner  claims  that  the  said  chattel 
mortgage  upon  which  said  claim  is  based  is  void,  and  that  said. 
The  S.  T.  Company,  is  not  entitled  to  enforce  the  same  against 
the  property  purported  to  be  covered  thereby,  and  against  the 
assets  of  said  estate,  and  that  such  mortgage  is  illegal,  fraudu- 
lent and,  void  for  the  specific  reasons  set  forth  in  his  ob- 
jections filed  with  said  referefe  to  the  claim  of  said.  The  S. 
T.  Company,  to  which  he  hereby  makes  reference. 

Fifth.  Your  petitioner,  therefore,  avers  that  the  ruling  and 
decision  of  the  said  referee  allowing  said  claim  was  error,  and 
that  no  order  should  have  been  made  by  said  referee  allowing 
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said  claim,  and  said  referee  should  have  made  an  order  disal- 
lowing said  claim,  and  holding  said  chattel  mortgage  void  for 
the  reasons  set  forth  in  the  petitioner's  objection  thereto. 

Sixth:-  That  your  petitioner  desires  a  review  by  the  Judge  of 
this  court  'Of  the  order  made  by  said  referee,  and  filed  this 
petition  therefor;  and  he. therefore  prays  that  the  error  com- 
plained of  and  the  questions  of  law  and  fact  raised  before  the 
said  referee  and  decided  by  him  may  be  certified  by  the  said 
referee  to  the  Hon.  G.  R.,  District  Judge;  that  he  may  review 
the  order  heretofore  made  and  make  and  enter  an  order  or  di- 
rect the  referee  to  make  and  enter  an  order  holding  and  decid- 
ing the  said  chattel  motgage  to  be  illegal,  fraudulent  and  void 
and  that  the  same  constituted  no  lien  upon  the  property  of  said 
A.  B.  purporting  to  be  covered  thereby,  and  no  lien  against 
the. assets  in  said  estate  in  the  hands  of  your  petitioner,  and 
disallowing  said  claim  of  said  The  S.  T.  Company. 

And  year  petitioner  ever  prays.  J.  M., 

R.  X.,  Trustee. 

Attorney  for  Petitioner. 
United  States  of  America,  — ^ —  District  of  — — ,  Division, 

County  of  — — ,  ss. : 
;   I.   j.    M.,   the  petitioner  mentioned  and   described   in  the 
foregoing  petition,  do  hereby  make  a  solemn  oath,  that  the 
statements  .therein  are  true  according  to  the  best  of  my  knowl- 
edge, information  and  belief.  J.  M., 

Petitioner. 

Stibscribed  and  sworn  to  before  me,  this ^7  day  of , 

A.D.,  ^-.  ■     ■  "■       ;  ■  ■/■■    J.  N,,.. 

Notary  Public,  — : —  County, . 


(l)  The  action  of  the  referee  is  always  subject  to  review  by  the  judge  of 
the  court  of  bankruptcy.  Gen.  Ord.  27,  B.  A.  i8g8,  sec.  380.  In  any 
■proceeding  before  a  referee,  a  party  dissatisfied  with  any  order  of  the 
referee  made  in  the  course  of  such  proceeding,  may  take  the  opinion 
of  the  judge  in  respect  to  such  matter.  The  practice  is  provided  for  by 
General  Order  27,  and  should  be  followed.  In  re  Scott,  99  Fed.  Rep. 
404,  3  Am.  B.  R.  625,  2  N.  B.  N.  440. 


1728  PROCEEDINGS    BEFOBE    THE   JUDGE. 


No.  131.       ' 

Petition  by  an  Assignee  to  Review  an  Order  of  a  Referee  on  a 
Rule  to  Pay  Over  Money  to  Receiver  in  Bankruptcy  (i). 

In  the  District  Court  of  the  United  States 
For  the District  of . 

In  the  matter  of 
A.  B.  &  Co.,  &c., 

vs.  (-In  Bankruptcy. 

C.  D.  &  Co.,  D.  G.  and  C.  D. 

Bankrupts. 

Respectfully  represents  the  petitioner.  L.  C,  that  during 
the  course  of  the  proceedings  herein,  before  J.  B.,  one  of  the 
Referees  in  Bankruptcy  of  this  court,  a  rule  was  issued  against 
the  petitioner  to  show  cause  why  he  should  not  be  compelled  to 

pay  to  the  receiver  the  sum  of  $ ;  also  another  rule  was 

issued  against  the  petitioner  to  show  cause  why  he  should  not 

pay  the  further  sum  of  $ by  him  paid  to  M.  A.,  D.  A.  & 

J.  G.,  for  services  as  counsel  for  him  in  his  capacity  as  assignee 
under  the  general  assignment  under  the  State  law;  that  your 
petitioner  filed  responses  to  both  of  said  rules  which  re- 
sponses having  come  on  to  be  heard  were  adjudged  by  the 
said  referee  insufficient  and  said  rules  were  made  absolute. 
Your  petitioner  shows  that  said  referee  erred  to  his  prejudice 
in  issuing  both  of  said  rules,,  also  in  adjudging  both  of  said 
responses  insufficient,  also  in  making  both  of  said  rules  abso- 
lute. 

Wherefore,^ your  petitioner  prays  that  the  orders  of  said 
referee  above  set  forth  may  be  reviewed  by  the  Honorable 
Judge  of  this  court.  L.  C,      ' 

By  his  Counsel,  X.  &  X. 

[  Verification.] 
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(1).  As  to  power  of  dourt-tb  review  orders  of  referees  and  the  practice  in 
such  cases,  seeGen.  ,Ord.  37;  Mueller  vs.  Nugent,  184,  U.  S.  1;  Cunning-, 
ham  vs.  Bank,  103  Fed.  Rep.  933;  Courier  Journal  Job  Printing  Oo.  vs. 
Brewing  Co.,  101  Fed.  Eep.  699.  ' 


No.  132. 
Petition  to  Review  Order  of  Referee  Disallowing  Claim  (i). 

[Caption.] 
To  the  Honorable  A.  C,  Judge  of  the  District  Court  of  the 
United  States  for  the District  of . 


The  Petition  of' The  D.  M.  Grocery  Company,  a  corpor-ation 

under  the  laws  of ,  one  of  the  creditors  of  said  bankrupt, 

respectfully  represents  that  on  the  day  of  1901, 

manifest  error  to  the  prejudice  of  complainant,  was  made  by 
the  referee  in  said  matter  in  a  finding  and  order  disallowing 
and  expunging  the  claim  of  said  corporation  against  said  bank- 
rupt irom  the  list  of  allowed  claims  upon  the  trustee's  record 
in  said  case ;  and  in  ordering  said  corporation  to  pay  as  pref- 
erences received  from  said  bankrupt  the  sum  of  $ — — .  The 
errors  complained  of  are : 

First.  That  the  evidence  adduced  before  said  referee  and 
set  out  in  the  agreed  statement  herewith  submitted,  shows  that 
no  preference  in  excess  of  subsequent  credits  given,  were  re- 
ceived by  said  corporation. 

Second.  Said  referee  erred  in  the  method  adopted  for  calcu- 
lating preferences  claimed  to  be  within  four  months  of  bank- 
ruptcy in  said  case. 

Third.  Said  referee  erred  in  finding  from  the  evidence  that 
the  dates  of  payment  on  the  open  account  of  said  bankrupt 
with  said  corporation,  were  those  dates  shown  by  the  books 
of  the  bankers  of  said  bankrupt,  Messrs.  R.,  B.  &  Com- 
pany. 
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Fourth.  Said  referee  erred  in  findiiig  that  any  payments 
made  to  said  corpora|:ion  by  said  bankrupt  were  preferences  for 
any  amount. 

Fifth.  Said  referee  erred  in  ordering  said  corporation  to 

pay  the  sum  of  $ ,  or  any  sum  at  all,  within  five  days  from 

said  date. 

Sixth.  Said  referee  erred  in  his  conclusions  of  law  from 
the  evidence  ofifered  at  said  hearing. 

Wherefore  the  D.  M.  Grocery  Company  prays  that  it  may 
be  decreed,  by  the  court  to  have  its  claim  against  the  said  bank- 
rupt estate  allowed  for  the  full  amount  thereof,  and  that  it  ne 
restored  to  all  things  lost  by  reason  of  the  finding  and  order  of 
the  referee  in  said  matter. 

The  D.  M.  Grocery  Company, 
By  R.  X., 
Its  Attorney. 
[Veriiication.^ 
(i)  See  note  to  No.  180. 


No.  133. 

Petition  to  Review  Order  of  Referee  to  Pay  to  Trustee  Money 

of  Bankrupt   (i). 

The  District  Court  of  the  United  States  for  the District 

of .     In  Bankruptcy. 

In  re 
A.  B.  &  Co.  et  al. 

vs. 
E.  T. 

Comes  W.  T.,  by  counsel,  and  files  herewith  his  petition  for 
review  of  the  order  of  the  referee  entered  herein  on  — — ,  and 
says  that  said  referee  erred  in  ordering  and  adjudging  as  in- 
sufficient his  response  to  the  rule  filed  herein  on  ;  that 

said  referee  erred  in  adjudging  that  there  came  to  the  hands 


Petition  for  Review. 
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of  feaid  W.  T.  as  the  agent  of  the  bankrupt,  on ,  the  sum 

of  $ ,  being  the  net  proceeds  realized  from  the  mortgage 

executed  by  the  tiankrupt  upon  his  house  and  lot  in  the  City  of 

;  that  said  referee  erred  in  adjudging  that  there  came  to 

the  hands  of  said  W.  T.,  as  the  agent  of  the  bankrupt  on , 


the  further  sum  of  $ ,  being  the  net  proceeds  from  the  sale 

of  the  merchandise  sold  to.  H.  S. ;  that  said  referee  erred  in  ad- 
judging that  said  sums  are  the  property  of  the  bankrupt  E.  T., 
and  belong  to  E.  M.,  trustee  in  bankruptcy  herein  of  said  es- 
tate; that  said  referee  erred  in  ordering  that  said  rule  be  made 
absolute  to  the  amount  of  said  two  sums  aggregating  the  sum  . 

of  $ ;  that  said  referee  erred  in  ordering  and  requiring  said 

W.  T,  to  pay  to  E.  M.,  trustee  in  bankruptcy  in  this  cause  on 

or  before  9  -.30  o'clock  on . ,  the  said  aggregate  'sum  of 

$ — — ,  and  said  referee  erred  in  entering  said  order  on ,  a 

copy  of  which  is  filed  herewith,  that  said  order  is  erroneous 
and  void,  and. said  referee  had  no  jurisdiction  to  enter  same. 
Wherefore,  said  W.  T.  prays  that  said  order  entered  herein 

by  the  referee  on ,  be  reviewed  by  the  Honorable  Judge 

of  the  District  Court  of  the  United  States  for  the Dis- 
trict of -,  and  that  said  order  be  adjudged  erroneous  and 

void. 

X.  &  X., 
Attorneys  for  W.  T. 

(i)  Taken  from  the  record  in  Mueller  vs.  Nugent,  184  U.  S.  i. 
See  note  to  No.  130. 


No.  134. 
Petition  for  Review  Order  on  Claims  (i). 

[Caption.] 

And  now,  comes 'the  L.  Trust  Company,  trustee  in  bankrupt- 
cy, of  the  bankrupts  in  the  above  styled  proceeding,  by  R.  Y., 
Esq.,  of  counsel,  and  respectfully  represents  to  the  court  that 
said  trustee  and  the  lawful  creditors  of  the  estate  of  said  bank- 
rupts whom  said  trustee  represents,  are  aggrieved  by  the  find- 
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ing  of  the  Hon.  A.  M.,  referee  herein,  with  reference  to  the 
following  matters,  to  wit : 

That  the  referee  in  his  finding  and  decision,  upon  the  excep- 
tions of  said  trustee  and  of  the  creditors  to  the  claim  of  D.  L. 
&  Son,  erred  to  the  prejudice  of  these  petitioners,  the  said  trus- 
tee and  the  lawful  creditors  of  said  bankrupts. 

First.  In  not  finding  that  the  sum  of  $ had  been  paid  to 

said  D.  L.  &  Son  on  their  claim  filed  here,  by  E.  F.  &  Co.,  en- 
dorsers of  two  $ notes  included  in  and  part  of  said  claim 

of  D.  L.  &  Son. 

Second.  In  not  finding  that  said  claim  of  D.  L.  &  Son  had 
been  paid  in  full,  as  a  preferential  payment,  out  of  the  proceeds 
of  the  fraudulent  sale  of  the  remainder  of  the  stock,  fixtures, 
etc.,  of  the  bankrupt  firm,  to  E.  F.  of  said  firm  of  E.  F.  &  Co., 
as  provided  for  in  the  written  agreement  between  the  three 
members  of  the  bankrupt  firm,  read  in  evidence,  and  in  finding 
that  said 'preferential  payment  was  only  one-half  of  said  claim 
of  D.  L.  &  Son,  when  in  fact  said  claim  was  paid  in  full. 

Third.  In  finding  that  only  one-half  of  the  claim  of  E.  F. 
&  Co.  was  paid  as  a  preferential  payment  out  of  the  profits  of 
said  fraudulent  sale  to  E.  F.,  when  in  fact  said  claim  was  paid 
in  full  as  shown  conclusively  by  the  evidence  in  said  proceed- 
ing. 

Fourth.  Because  said  referee  erred  in  not  disallowing  each 
of  said  claims  of  D.  L.  &  Son  and  E.  F.  &  Co. 

Wherefore  said  petitioners  pray  this  honorable  court  to  re- 
view the  findings  of  the  said  receiver  with  reference  to  the 
matters  hereinbefore  set  forth,  and  that  the  referee  herein 
certify  the  said  questions  to  the  court  for  that  purpose  and  that 
he  send  up  with  said  certificate  all  of  the  testimony  taken  on 
said  issues  of  said  bankrupts'  estate,  etc. 

The  L.  Trust  Company, 
Trustee  in  Bankruptcy. 
R.  Y., 

(i)  See  note  to  No.  130.  Attorney. 
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No.  135. 
Petition  to  Review  Order  Relative  to  Exemptions   (i). 

[Caption.] 

Now  comes  E.  B.  and  petitions  to  the  Honorable  A.  M., 
Referee,   for  any  order  certifying  to  the  Honorable  G.  R., 

Judge  of  the  District  Court  of  the  United  States  for  the 

District  of ,  for  review  ,of  all  matters  pertaining  in  and 

to  the  order  entered  herein  on  the day  of  —^ — ,  A.  D. 

,  relating  to  and  finding  againet  the  claims  of  said  E.  B., 

as  widow  of  said  A.  B.,  bankrupt,  and  respectfully  represents 
that  the  errors  complained  of  are  as  follows : 

The  court  erred  in  not  making  an  order,  under  Section  8  of 
the  Bankruptcy  Act : 

Firsti  That  the'  trustee  paid  to  said  E.  B.  the  exemptions 
heretofore  demanded  by  her  husband  during  his  lifetime. 

Second.  That  the  trustee  permit  her  to  remain  in  her  hus- 
band's mansion  house  and  in  possession  of  his  household  prop- 
erty for  a  period  of  one  year,  unless  dower  is  sooner  assigned 
her  in  said  mansion  house. 

Third.  That  the  trustee  pay  to  her  from  the  assets  of  ^aid 
estate  the  allowance  provided  for  her  under  Sections  6040  and 

6041  of  the  Revised  Statutes  of ,  and  heretofore  fixed  by 

the  Probate  Court  of  • — —  County, ,  at  $ . 

Fourth.  That  said  trustee  permit  her  to  retain  as  exempt 
such  part  of  the  assets  of  said  estate  as  are  exempt  under  Sec- 
tion 6038  of  the  Revised  Statutes  of . 

,  Fifth.  That  said  trustee  allow  and  pay  to  her  such  other  ex- 
emptiong  as  she  is  entitled  to  receive  under  the  Revised  Statutes 

of .  E.  B., 

By  R.  Y.,  her  Attorney. 

(i)  See  note  to  No.  130. 
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No.  136. 
Certificate  by  Referee  to  Judge  (i). 

(Official  Form  No.  56.) 

In  the  District  Court  of  the  United  States  for  the Dis- 

-trict  of  — ^. 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


I,  : ,  one  of  the  referees  of  said  court  in  bankruptcy, 

do  hereby  certify  that  in  the  course  of  the  proceedings  in 
said  cause  before  me  the  following  question  arose  pertinent  to 
the  said  proceedings :  [Here  state  the  question,  a  summary  of 
the  evidence  relating  thereto,  and  the  finding  and  order  of 
the  referee  thereon.^ 

And  the  said  question  is  certified  to  the  judge  for  his  opinion 
thereon. 

Dated  at ,  the day  of ,  A.  D.  18 — . 


Referee  in  Bankruptcy. 

(i)    See  note  to  No.  130. 


No.  137. 
Certificate  of  Referee  to  Judge  (i). 

At ,  in  said  district,  en  the day  of -,  A.  D. 

— ,  before  A.  M.,  Referee  in  Bankruptcy. 


I,  A.  M.,  one  of  the  referees  of  said  court  in  bankruptcy, 
do  hereby  certify  that  in  the  co'^rse  of  the  proceedings  in  said 
cause  before  me  the  following  question  arose  pertinent  to  said 
proceedings : 

The  Third  National  Bank,  of  — — ,  filed  a  claim  evidenced' 


BANKRUPTCr.  1735 

by  one  promissory  note  for  $ and  also  another  promissory 

note  for  $ ,  and  asserted  a  claim  to  be  subrogated  to  the 

rights  of  the  mortgagees  under  three  mortgages,  to  wit,  one 
dated  April  15th,  1892,  another  dated  February  19th',  1894, 
and  another  dated  January  12th,  1897.  Prior  to  the  execution 
of  any  of  said  mortgages  the  bankrupt  had  also  executed  to  the 

S.  Trust  Company  a  mortgage  tfe  secure  an  issue  of  $ 

of  bonds,  of  which  $ — ■ — were  negotiated  and  have  ever  since 
remained  outstanding.  Under  the  provisions  of  the  charter  of 
the  bankrupt  I  find  that  said  bankrupt  was  .limited  in  its  power 

to  execute  a  mortgage  to  the  extent  of  $ .    I  also  find  that 

the  Third  National  Bank,  through  its  managing  officer,  E.  C, 
cashier  before  making  any  of  said  loans  had  knowledge  of 
the  existence  of  said  mortgage  to  the  S.  Trust  Company, 
though  it  is  testified  by  E.  C,  and  not  denied,  that  about  the 
time  the  Third  National  Bank  made  its  loans  he  was  informed 

that  the  said  mortgage.to  the  S.  Trust  Company  was  for  $ 

As  a  matter  of  law  I  find  that  the  information  which  said  E. 
C.  had  of  the  existence  of  said  mortgage  was  sufficient  to 
put  him  upon  inquiry  as  to  the  amount  thereof. 

I  further  find  that  the  notes  of  $ — ^ —  and  $ filed  by 

said  Third  National  Bank  are  renewals  of  various  loans  made 
by  said  Third  National  Bank  to  the  bankrupt,  beginning  April 
1 6th,  1892. 

The  mortgageto  the  S.  Trust  Company  outstanding  amount- 
ed to  $49,000,  and  I  have  allowed  a  lien  to  the  Third  National 
Bank  by  Way  of  subrogation  to  the  rights  of  the  mortgagees  in 
the  three  mortgages  dated  April  15th,  1892,  February  19th, 

1894,  and  January  12th,  1897,  to  the  extent  of  $- ,  making 

together  the  sum  of  $ ,  the  limit  prescribed  by  the  charter 

of  the  bankrupt.     The  balance  of  the  claim  of  the  Third 

National  Bank,  to  wit,  $ ,  I  have  allowed  as  a  general 

claim. 

The  Third  National  Bank  has  filed  a  petition  for  review  of 
the  foregoing  ruling. 
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And  the  said  question  is  certified  to  the  Judge  for  his  opinion 
thereon. 

Dated  at  — —  the ;  day  of ,  A.  D. . 

,       A.  -M., 
Referee  in  Bankruptcy. 
I  herewith  transmit  the  testimony,  pertaining  to  the  claim 
of  said  Third  National  Bagk;  also  the  proof  of  claim  of  said 
bank  with  the  mortgages  relied  on  by  it  attached  thereto,  and 
also  a  memorandum  of  .the  reasons  for  my  finding. 

A.  M.,' 
Referee. 

(l)  See  note  to  No.  130. 


No.  138. 
Certificate  of  Referee  to  Judge  on  Allowance  of  Claim  (i). 

l_Caption.~\ 

1,  A.  M.,  one  of  the  referees  of  said  court  in  bankruptcy,  do 
hereby  certify  that  in  the  course  of  the  proceedings  in  said 
cause  before  me  the  question  came  up  as  to  the  allowance 
of  the  claim  of  the  S.  Trust  Company,  a  corporation  organized' 
under  the  laws  of  the  state  of  — ' —  as  a  preferred  claim  against 
said  estate,  which  said  claim  has  been  allowed,  and  that  on  ac- 
count of  the  allowance  thereof  a  petition  to  the  court  has  been 
made  on  behalf  of  the  trustee  asking  for  a  review  of  the 
order  of  said  allowance  and  the  question  of  the  allowaince  of 
said  claim  is  certified  to  the  Judge- for  his  opinion  therepn. 

I  return  herewith  as  the  record  the  following  items:' 

First.  Proof  of  claim,  of  S.  Trust  Company  filed . 

Second.  Objections  as  to.  the  allowance  of  said  claim  made 
on  behalf  of  the  trustee, .  filed . 

Third.  A  further  itemized  statement ,  of  said  claim,   filed  ' 


Fourth.  Depositions  taken  in   favor  of  said  claim,    filed 


Fifth.  Depositions  of  E.  F.  in  behalf  of  said  claim; 
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Sixth.  ^  Testimony  introduce,d  on  the  part  of  the  estctte  in  said 
claim.  ,.,,, . .;  ,,<..; 

I  also  return'  herewith  an  order  made  in  respect  to  said 
claim  and  the  petition,  for  a  review  of  said  order/  all  being 
rhade  a  part  thereof.  i  : ;       , . 

Dated  at the  .    ■'     day  of -.  ■ ,  • 

-.      .  .A.  M., 

Referee. 
.  ,,<i)   See  note  to  No.  130. .  ,    , 


No.  139. 
Certificate  of  Referee  to  Judge  on  Denying  Lien  on  Realty  (i). 

[Caption.] 

I,  A.  M.,  one  of  the  Referees  in  Bankruptcy  of  said  court, 
do  hereby  certify  that  in  the  course  of  the  ^  proceedings  in 
said  cause  before  me  the  following  question  arose  pertinent  to 
said  proceedings : 

The  First  National  Bank  of  ;  ,filed  a  note  for  $ 

claiming  a  lien  upon  the  plant  and  realty  of  the  bankrupt  by 
way  of  subrogatioii  to'  the  rights  of  A.  S.,  under  two  mort- 
gages, dated  April  15th,  18921  and  February  19th,  1894,  exe- 
cuted by  the  bankrupt  to  said  A.  S.,  and  others. 

I  f  oiind  that  said  bank  is  not  entitled  to  the  lien  claimed,  and 
a  petition' for  review  has  this  day  been  filed.  In  the  order 
complained  of  I  also  passed  upon  claims  of  E.  F.  and  Third 
National  Bank.  A  petition  for  review  has  heretofore  been  file4 
by  the  Third  National  Bank,  and  the  mortgages  in  question 
have  been  seiit  to  the  court  with  my  reasons  for  the  whole 
d'rder. 

And  the  said  question  raised  by  the  First  National  Bank  is 
also  certified  to  the  judge  for  his  opinion  thereon.^ 

'  Dated  at — — ,'  the day  of -,  A.  D. . 

A.  M., 
Referee  in  Bankruptcy. 

(l'>  See  note  to  No.  130. 
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No.  140. 

Certificate  of  Referee  on  Finding  Creditor  Held  3 

Preference  (i). 

[^Caption.] 

I,  A.  M.,  one  of  the  referees  of  said  court  in  bankruptcy, 
do  hereby  certify  that  in  the  course  of  the  proceedings  in  said 
cause,  before  me  the  following  questions  arose  pertinent  to 
the  said  proceedings : 

E.  F.  &  Co.  filed  before  me  proof  of  debt  for  $ ,  and 

also  another  claim  verified  by  the  assignee  of  E.  F.  &  Co.  for 
$ 

D.  L.  &  Son  filed  a  claim  for  $ ,  and  another  claim  for 

$ ,  which  includes  and  is  a  duplication  of  said  claim  of 

$ •    , 

The, trustee,  R.  B.,  and  S.  G.,  filed  exceptions  to  said  claims, 
averring  that  the  holders  thereof  had  received  preferences. 

I  found  that  E.  F.  &  Co.  and  D.  L.  &  Son  had  received 
preferences  to  the  amount  of  fifty  per  cent,  of  their  claims  and 
ordered  that  they  elect  whether  or  not  they  will  surrender  the 
preferences  received  by  them  or  have  the  claims  filed  as  afore- 
said disallowed.  To  that  order  and  finding  said  E.  F.  &  Co. 
and  D.  L.  &  Son  have  filed  petitions  for  review,  and  the  trus- 
tee also  filed  a  petition  for  review. 

Said  clkims,  also  the  exceptions  aforesaid,  also  the  order  and 
finding  thereon,  also  said  three  petitions  for  review,  are  all 
filed  herewith  and  made  part  hereof,  marked  exhibits  i,  2,  3, 
4,  5,  6,  7,  8  and  9. 

A  summary  of  the  evidence  taken  before  me  and  relating 
to  the  question  involved  is  also  attached  hereto  and  marked  ex- 
hibit "Summary  of  Evidence."  An  opinion  giving  my  reasons 
for  the  finding  and  order  aforesaid  is  also  made  part  of  this 
certificate,  marked  exhibit  "Opinion  of  Referee." 

And  the  said  questions  are  certified  to  the  Judge  for  his 
opinion  thereon. 

bated  at ,  this day  of ,  A.  D. . 

A.  M.,    Referee  in  Bankruptcy. 

(1)  See  note  to  No.  130. 
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No.  141. 
Motion  to  Correct  Journal  Entry. 

Now  comes  the  C.  D.  Company,  a  creditor  of  said  bankrupt, 
and  respectfully  represents  that  in  the  matter  heard  by  the 
court  on  the  14th  day  of  February,  1902,  on  certification  from 
the  referee  disallowing  and  expunging  the  claim  of  said  credi- 
tor, the  written  finding  and  order  of  the  court  in  said  proceed- 
ings was  filled  in  said  court  and  made  part  of  its  records  on  the 
6th  day  of  March,  1902,  at  8  o'clock  a.  m. ;  that  a  journal  oitry 
thereof  was  filed  by  said  referee  in  said  court  on  the  28th  day 
of  March,  1902,  and  by  the  clerk  was  made  part  of  the  records 
as  of  said  date,  to  wit;  March  28,  1902. 

Wherefore,  said  creditor  prays  the  court  fo~r  an  order  cor- 
recting the  record  in  said  matter,  and  directing  the  clerk  to 
make  the  record  of  said  entry  as  of  the  date  March  6th  in- 
stead of  the  date  March  28th,  1902. 

The  C.  D.  Company, 
By  R.  Y.,  Its  Attorney 


No.  142. 

Order  Confirming  Order  of  Referee. 

In  the  District  Court  of  the  United  States 

For  the  — ■ —  District  of . 

A.  B., 

vs. 
C.  D.  &  Co., 

*This  cause  coming  on  to  be  heard  on  the  petition  of  L.  C.,  fo  r 
review  of  the  order  of  court  entered  herein  by  J.  B.,  one  of  th/ 
referees  of  this  court,  requiring  L.  C.  to  pay  over  to  -the  E.  F. 
Trust  Company,  Trustee  in  Bankruptcy  herein,  the  sums  o'f 

$ —  and  $ — —  and  the  court  being  fully  advised,  delivered 

a  written  opinion  which  was  filed  herein,  and  oh day  <ai 

,  and  in  pursuance  of  said  written  opinion,  it  is  consid- 
ered ordered  and  decreed  by  the  court  that  said  order  of  the 
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referee  is  hereby  confirmed  and  .the  petition  for  review  filed  by 

said  L.  C.  on  the day  of is  dismissed  and  it  is  for 

this  adjudged,  ordered  and  decreed  by  the  court  that  said  L.  C. 
pay  to  said  E.  F.  Trust  Corhpany,  trustee,  the  said  sums  of 
$ and  $ on  or  before  ^- — day  of' . 


No.  143.  ■ 
Order  Reversing  Order  of  Referee  Disallowing  Clain> 

tn  the  District  Court  of  the  United  States 

For  the District  of  — ■ — . 

Ii\  the  matter  of  F.  H., 
doing  business  as  F. 
H.  &  Son,  Bankrupt, 

— - —  Division. 


No. 


"In  Bankruptcy. 


This  day  this  cause,  came  on  for  hearing  on  the  petition  of 
The  D.  M.  Grocery  Company  for  review  of  the  decision  of 
the  Referee  in  Bankruptcy  disallowing  and  expunging  the 
claim  of  said  The  D.  M.  Grocery,  Company,  the  certificate  of 
the  referee  as  to  the  questions  presented  and  summary  of  the 
evidence  relating'  thereto;  and  the  finding  aind  order  of  the 
referee  thereon,  was  argued,  by  counsel  and  submitted  to  the 
court  and  on  consideration  thereof  the  couit  find  that  the  de- 
cision of  the  referee  in  refusing  to  allow  and  in  expunging 
the  claim  of  said  The  D.  M.  Grocery  Company  was  erroneous, 
and  claim  of  said  The  D.  M.  Grocery  Company,  should  have 
been  allowed,  as  proved  by  it,  as  a  valid  claim  in  the  sum  of 

dollars.     It  is,  therefore,  ordered,  adjudged  and  decreed 

that  the  action  of  the  Referee  in  Bankruptcy  in  disallowing  said 
claim  be  and  the  same  is  hereby  reversed  and  this  .proceeding 
is  hereby  remanded  with  directions  to  the-referee  to  allow  the 

claim  of  said  The  D.  M.  Grocery  Company,  in  the  sumof 

($ )  dollars,  to  which  finding,  order,  judgment  and  decree, 

B.  F.,  Trustee  in  Bankruptcy  of  F.  H.,  doing  business  as  F.  H. 
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&  Soiii  at  the  time  excepted,  and  gave  notice  of  his  intention  to 

appeal  this  matter  to  the  Circuit  Court  of  Appeals  for  the 

Circuit.  ■ 


No.  144. 

Decree    Confirming    Order    of    Referee    with    Reference    to 
Election  of  Trustee 

[Caption 

This  matter  came  on  to  be  heard  upon  the  petition  to  review 
the  findings  and  decision  of  the  referee  in  the  matter  of  the 
election  of  a  trustee;  upon  consideration  whereof,  the  court  ap- 
proves and  confirms  the  findings  of  the  referee  in  said  behalf. 


No.  14!:. 

Order  Marshalling  Liens. 

[Capiion.l 

This  day  this  cause  coming  on  to  be  heard  upon  the  petitions 
ior  review  filed  herein  by  the  Third  National  Bank,  the  First 
National  Bank  and  E.  F.,  asking  a  review  of  the  orders  of  the 
referee  herein,  upon  the  allowance  of  their  respective  claims 
as  preferred,  and  counsel  for  said  parties  having  been  heard, 
and  the  court  being  sufficiently  advised,  it  is  therefore  ordered 
and  adjudged  that  the  finding  of  the  referee  herein  be,  and 
the  same  is  hereby  disapproved  in  so  far  as  same  denied  to  E. 
F.,  A  lien  upon  the  property  of  the  bankrupt  for  her  said  debt, 
and  it  is  ,now  ordered  and  adjudged  that  said  E.  F.  has  a  prior 
lien  for  $ with  interest  thereon  from  the  date  of  adjudi- 
cation herein  until  paid  upon  the  property  of  the  bankrupt  de- 
scribed in  the  mortgage  of  March  9th,  1892,  superior  to  the 
Third  National  Bank,  but  inferior  to  the  claim  of  the  Colum- 
bia Finance  &  Trust  Company,  trustee,  for  the  first  mortgage 
bondholders. 

It  is  also  ordered  and  adjudged  that  the  finding  of  the  referee 
upon  the  claim  of  the  Third  National  Bank  is  erroneous,  and 
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is  set  aside  to  the  extent  that  it  g?ive  the  Third  National  Bank  a 
lien  under  and  by.  virtue  of  the  mortgages  of  April  15th,  1892, 
February  19th,  1894,  and  January  12th,  1897,  for  the  sum  of 

($ )  dollars  and  it  is  now  ordered  and  adjudged  that 

isaid  Third  National  Bank  is  entitled  to  and  has  a  lien  under 
and  by  virtue  of  the  mortgage  of  April  15th,  1892,  upon  the 
property  therein  described,  for  the  sum  of ($ )  dol- 
lars with  interest  thereon  from  the day  of  ,  until 

paid,  inferior  only  to  that  of  the  R.  Trust  Company,  trustee, 
and  E.  R,  and  that  the  balance  of  the  claim  of  the  Third  Na- 
tional Bank  against  said  bankrupt,  to  wit, ($ )  dol- 
lars is  hereby  allowed  as  a  general  or  unsecured  claim  only 
against  said  estate. 

The  foregoing  amounts  thus  allowed  priority  to  E.  F.  and 

the  Third  National  Bank,  together  with  the  ($ ) 

dollars  first  mortgage  debt  to  the  R.  Trust  Company,  trustee, 
will  make  up  — —  ($ )  dollars  and  leave  nothing  to  sat- 
isfy any  preference,  which  might  otherwise  be  available  to 
the  First  National  Bank,  and  it  is  adjudged  that  the  claim  of 
said  First  National  Bank,  against  said  bankrupt's  estate  be  and 

the  same  is  allowed  for  the  sum  of  dollars  and  

cents  ($ )   as  a  general  claim  against  the  estate  of  the 

bankrupt,  and  that  said  First  National  Bank  has  no  lien  to 
secure  its  said  debt. 

It  is  also  ordered  and  adjudged  by  the  court  that  the  find- 
ing of  the  referee  herein  upon  the  limit  of'  mortgaged  indebted- 
ness that  could  be  incurred  by  said  bankrupt,  placing  said  limit 

at ($ )  dollars,  and  that  all  mortgages  issued  above 

this  limit  of  — ' —  ($ )  dollars,  were  and  are  under  the  law 

of ,  void,  be  and  the  same  is  now  confirmed,  and  it  is  ad- 
judged that  all  said  mortgages  in  excess  of ($ -^  dol- 
lars, executed  by  said  bankrupt  were  and  are  under  said  law  of 
,  void  and  of  no  effect. 
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No.  146. 

Decree  on  Petition  to  Review  Order  Relative  to  Widow's 

Exemptions. 

[Caption.] 

On  this day  of ,  A.  D. ,  this  cause  came  an 

to  be  heard  on  the  petition  of  E.  B.,  widow  of  the  bankrupt  for 

review  of  an  order  heretofore  made  on  the day  of , 

A.  D.  ,  by  A.  M.,  referee,  on  her  petition  before  said 

referee  for  the  allowance  of  certain  exemptions  under  the  laws 

of  the  state  of ,  and  due  notice  of  said  hearing  having  been 

given  to  all  parties  in  interest,  the  court  finds  that  said  peti- 
tioner, E.  B.,  widow  of  said  bankrupt,  is  entitled  to  special  ex- 
emptions of  household  goods  and  furniture,  under  section  6038 

of  the  Revised  Statutes  of and  that  she  is  entitled  to  the 

allowances  mentioned  under  section  Nos.  6040  and  6041  of  the 
Revised  Statutes  of ,  and  is  entitled  to  remain  in  the  man- 
sion house  of  her  husband  for  the  period  of  one  year,  unless 
dower  is  sooner  assigned  her  therein. 

It  is  therefore  ordered : 

First.  That  the  trustee  permit  the  widow,  E.  B.,  to  remain 
in  the  mansion  house  for  the  period  of  one  year,  unless  dower 
is  sooner  assigned  to  her  therein. 

Second.  That  the  trustee  pay  to  her  the  allowances  made  to 
her  under  sections  6040  and  6041  of  the  Revised  Statutes  of 

,  to  wit :    The  sum  of  $ ,  provided  there  shall  be  so 

much  in  his  hands  after  paying  costs  and  any  mortgage  to 
which  the  widow  was  a  party,  out  of  funds  arising  from  the 
sale  of  mortgaged  premises,  or  any  property  belonging  to  said 
estate. 

Third.  That  the  trustee  permit  her  to  retain  such  parts  of  the 
assets  of  said  estate  as  are  mentioned  in  Section  6038  of  the 
Revised  Statutes  of . 

Fourth.  That  nothing  be  paid  or  turned  over  to  H.  S.,  execu- 
tor of  the  estate  of  A.  B.,  on  account  of  exemptions  claimed  by 
said  A.  B.  in  the  proceedings  in  bankruptcy. 
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It  is  further  ordered  that  the  decision  and  order  of  A.  M., 
referee,  be  and  is  so  far  overruled  to  the  extent  that  it  is 
inconsistent  witii  the  above  findings  of  the  court. 


No.  147. 

Ancillary  Order  to  Pay  Funds  of  Bankrupt  to  a  Trustee  Ap- 
pointed by  Another  District  Court  (i). 

^Caption.] 

Whereas,  it  appears  that  SoUs  V.  Peiser,  trading  as  Peiser  & 
Co.,  was  adjudicated  a  bankrupt  by  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York  on  the 
9th  day  of  November,  1961,  and  that  Theodore  M.  Taft,  of 
New  York,  was  duly  appointed  receiver  of  said  bankrupt; 
and 

Whereas,,  said  Theodore  M.  Taft  has  pr.esented  a  petition  to 
this  court  asking  for  its  assistance  in  enforcing  the  orders  of 
the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  in  proceedings  ancillary  to  the  said  bankrupt- 
cy, and  in. aid  thereof: 

Now,  therefore,  this  2d  day  of  April,  A.  D.  1902,  on  hearing 
of  the  said  petition,  and  the  answer  of  the  Union  Trust  Com- 
pany of  Philadelphia  and  W.  J.  Clark,  its  Treasurer,  as  filed 
thereto,  it  is 

Ordered  and  decreed  that  the  Union  Trust  Company  of 
Philadelphia  do  pay  over,  within  ten  ^ays  from  the  date  hereof, 
to  said  Theodore  M.  Taft,  receiver  of  Solis  V.  Peiser,  trading, 
as  Peiser  &  Co.,  the  above  bankrupt,  the  sum  of  $350.93,  being 
the  amount  on  deposit  with  said  the  Union  Trust  Company  to 
the  credit  of  said.  Peiser  &  Co.  on  November  9,  1901,  the  date 
of  the  said  adjudication  in  bankruptcy,  together  with  any  in- 
terest on  said  deposit  as  the  same  is  allowed  by  the  said  trust 
company  from  said  date,  or  show  cause  why  said  payment 
should  not  be  made. 
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(l)  This  order  was  entered  in  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania  and  is  taken  from  in  re  Peiser,  115 
Fed.  Rep.  i^.  , 


No.  148. 

Order  on  Rule  to   Show   Cause  Against   Bankrupt  to   Pay 
Money   to   Trustee,   Insanity   of   Bankrupt. 

District  Court  of  the  United  States, 
— —District  of'— . 


A.  B.  Co.  &c., 
-  vs. 
E.  B. 


■  In  Bankruptcy. 


-  This  case  has  been  heard  upon  the  question  of  the  adoption 
of  the  referee's  recomnjendation  to  require  the  bankrupt  E.  B. 

to  pay  to  the  trustee  herein  the  sum  $ ,  money  realized  from 

the  sale  of  the  stock-  of  merchandise  and  from  the  mortgage 
described  in  the  papers,  or  to  punish  him  for  contempt  in  case 
he  fails  to  so  pay,  the  response  of  said  bankrupt  filed  thereto 
and  the  suggestion  filed  by  counsel  as  to  the  insanity  of  said 
bankrupt,  evidence  having  been  heard  by  the  court  as  to  the 
present  condition  of  mind  of  said  E.  B.,  and  the  court  being  ful- 
ly advisedj  delivered  a  written  opinion  herein,  which  is  ordered 
to  be  filed,  and  pursuant  to  which  it  is  considered  by  the  court 
that  the  said  E.  B.  is  not  now  in  such  condition  of  mind  as  to 
make  him  properly  subject  to  an  order  punishing  him  for  con- 
tempt. It  is  therefore  ordered  that  said  E.  B.  be  permitted  to 
go  hence  without  day,  but  the  trustee  of  said  E.  B.,  in  bankrupt- 
cy has  leave  again  to  bring  the  subject  to  the  attention  of  the 
Referee  in  Bankruptcy,  should  development  or  change  of  condi- 
tion in  said  E.  B.'s  mind  make  it  in  his  judgment  proper. 
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No.  149. 

Bill  in  Equity  tb  Recover  a  Preference  and  for  afi  Injunc- 
tion (i). 

The  District  Court  of  the  United  Statis  for  the  Dis- 
trict of . 

W.  H.,  Tnjstee  in  Bankruptcy  of 
A.  B.  and  C.  D.,  late  part- 
ners &B  A.  B.  &  Co. 
vs. 
E.  F. 
To  the  Honorable  G.  R.,  Judge  of  the  District  Court  of  the 
United  States  in  and  for  the District  of . 

W.  H.,  trustee  in  bankruptcy  of  A.  B.  and  C.  D.,  co-part- 
ners as  A.  B.  &  Co.,  brings  this  his  bill  of  complaint  against 

E.  F.  of ,  a  citizen  of  the  state  of ,  residing  at - 

in  said  state. 

Your  orator  complains  and  says  that  the  said  A.  B.  and 

C.  D.,  co-partners,  doing  business  at ,  in  the  state  of , 

under  the  style  of  A.  B.  &  Co.,  were  by  the  District  Court 
of  the  United  States  in  and  for  the ' district  of ,  ad- 
judged bankrupts  on  the day  of ,  19 — ,  and  that 

this  plaintiff  was  duly  appointed  trustee  in  bankruptcy  of  the 
said  A.  B.  and  C.  D.,  co-partners  as  A.  B.  &  Co.,  by  the  said 

District  Court  on  the  day  of ,  19 — ,  and  that  he 

duly  qualified  and  entered  upon  the  performance  of  his  duties 
as  such  trustee  and  is  still  acting  as  such  trustee. 

Your  orator  further  says  that  he  is  informed  and  believes 

that  on  or  about  the day  of ,  ig — ,  said  A.  B.  and 

C.  D.,  well  knowing  at  the  time  that  said  firm  was  insolvent 
and  unable  to  pay  its  creditors  in  full  and  with  intent  to  pre- 
fer the  defendant  E.  F.  as  a  creditor  of  the  said  firm  of  A.  B. 
&  Co.,  and  with  the  further  intent  to  defraud  the  other  credi- 
tors of  said  firm  and  in  violation  of  an  Act  of  Congress  to 
establish  a  uniform  system  of  bankruptcy  in  the  United  States, 
did  withdi'aw  from  the  funds  of  said  firm  the  sum  of  $ <- 
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and  did  transfer  and  pay  the  same  to  the  said  E.  F.  on  the  day 
aforesaid,  and  that  he,  the  said  E.  F.,  at  that  time  had  reason 
to  believe  and  to  know  that  said  firm  was  insolvent  and  that 
said  payment  to  him  was  for  the  purpose  of  preferring  him  as 
a  creditor  of  said  firm. 

Your  orator  further  complains  and  says  that  he  is  informed 
and  believes  that  said  E.  F.  is  insolvent  and  has  .  no  money 
or  property  in  his  own  right  and  that  unless  restrained  from 
so  doing,  will  dispose  of  said  funds  and  will  be  unable  to  pay 
over  the  same  to  this  plaintiff  and  that  said  funds  will  be  lost 
to  the  estate  of  the  said  bankrupts. 

Wherefore  your  orator  prays  the  court  to  now '  grant  a 

preliminary  injunction  restraining  and  enjoining  the  said  E. 

.  F.  from  transferring,  paying  over  or  in  any  way  disposing  of 

all  or  any  part  of  said  $ until  further  order  of  this  court, 

and  that  he  may  be  decreed  to  hold  said  funds  in  trust  for  and 
may  be  required  to  account  for  and  pay  over  the  same  to  this 
plaintiff,  and  for  sucli  other  and  further  relief  as  may  be 
just  and  proper  in  the  premises. 

May  it  please  your  honors  to  grant  unto  this  plaintiff  a 
writ  of  subpoena  to  be  directed  to  the  said  E.  F.,  thereby 
corrimanding  him  at  a  certain  time  and  under  a  qertain  penalty 
personally  to  appear  before  this  honorable  court  and  then  and 
there  full,  true,  direct  and  perfect  answer  make  [but  not  under 
oath]  to  all  and  singular  the  premises  and  further  to  stand  to 
and  perform  and  abide  such  further  order,  direction  and  decree 
therein  as  to  this  honorable  court  shall  seem  meet. 

W.  H., 
Trustee  in  Bankruptcy. 

X.  &  X., 

Attorneys  for  Plaintiff. 

[Verification.'] 

(l)  The  District  Court  is  given  concurrent  jurisdiction  with  any  State 
Court  for  the  purpose  of  recovering  property  by  the  trustee  under  Sec. 
606,  Sec.  67e  and  70e  of  the  Bankrupt  Act  of  1898.  Act  of  Feb.  3,  1903, 
Sec.  8,  amending  Sec.  23  of  the  Bankrupt  Act  of  1898,  and  Act  9  of  June 
2S,  1910,  36  Stat,  at  L.  836. 
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The  suit  in  this  class  of  cases  must  be  plenary.  Louisville  Trust  Co;  vs. 
Coraingor,  184  U.  S.  18;  Marshall  vs.  Knox,  16  Wall.  556.  It  may  be 
either  a  suit  at  law  or  in  equity,  as  the  case  may  require. 


No.  150. 
Petition  for  Removal  of  Trustee  (i). 

(Official  Form  No.  52.) 

In  the  District  Court  of  th^  United  States  for  the  Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


To  the  Honorable . 

Judge  of  the  District  Court  for  the District  of : 

The  petition  of ,  one  of  the  creditors  of  said  bankrupt, 

.  ."aspectfully  represents  that  it  is  for  the  interest  of  the  estate  of 

said  bankrupt  that ,  heretofore  appointed  trustee  of  said 

bankrupt's  estate,  should  be  removed  from  his  trust,  for  the 
causes  following,  to  wit :  [here  set  forth  the  particular  cause 
or  causes  for  which  such  removal  is  requested.'] 

Wherefore pray  that  notice  may  be  served  upon  said 

,  trustee  as  aforesaid,  to  show-  cause,  at  such  time  as  may 

be  fixed  by  the  coart,  why  an  order  should  not  be  made  re- 
moving him  from  baid  trust. 

(1)  (ieiL.  Order  13. 
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;;  ■  No.  151. 

Notice  of  Petition  for  Removal  of  Trustee  (i), 

(Official  Form  No.  53.) 
In  the  District  Cdurt  of  the  United  States  for  the  — 

trict  of  . 


Dis- 


In  the  matter  of 


Bankrupt. 


At 


on  the 


■  In  Bankruptcy. 


day  of  ■ 


A.  D.  19—. 


To 


Truste  of  the  estate  of ,  bankrupt : 

You  are  herfeby  notified  to  appear  before  this  court,  at , 

on  the day  of  — — ,  K.  D.  18 — ,  at  — '—  o'clock 

m.,  to  show  cause  (if  any  you  have)  why  you  should  not  be 
removed  from  your  trust  as  trustee  as  aforesaid,  according  to 

the  prayer  of  the  petition  of ,  one  of  the  creditors  of  said 

bankrupt,  filed  in.  this  court  on  the day  of ,  A.  D. 

19 — ,  in  which  it  is  alleged  \hefe  insert  the  allegation  of  the 
petition].  ,  '  , 


Clerk. 


(i)  Gen.  Order  15. 


No.  152. 
Order  for  Removal  of  Trustee  (i). 

(Official  Form  No.  54.) 
■  In  the  District  Court  of  the  United  States  for  the 

trict  of  — — . 


Dis- 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


Whereas, 


-,  of ,  did,  on  the  • 


day  of  • 


-,  A.  D. 


1750  PROCEEDINGS  BEFORE  THE  JUDGE. 

19 — ,  present  his  petition  to  this  court,  praying  that,  for  rea- 
sons therein  set  forth,  -,  the  trustee  of  the  estate  of  said 

,  bankrupt,  might  be  removed : 

Now,  therefore,  upon  reading  the  said  petition  of  the  said 
and  the  evidence  submitted  therewith,  and  upori  hear- 


ing counsel  on  behalf  of  said  petitioner  and  counsel  for  the 
trustee,  and  upon  the  evidence  submitted  on  behalf  of  said 
trustee, 

It  is  ordered  that  the  said be  removed  from  the  trust 

as  trustee  of  the  estate  of  said  bankrupt,  and  the  costs  of  the 

said  petitioner  incidental  to  said  petition  be  paid  by  said , 

trustee  [or,  out  of  the  estate  of  the  said  ' ,  subject  to  prior 

charges] . 

Witness  the  Honorable ,  judge  of  the  said  court,  and 

the  seal  thereof,  at ,  in  said  district,  on  the day  of 


-,  A.  D.  19—. 


[Seal  of  the  court.']  Clerk, 

(i)  Gen.  Order  13. 


No.  153. 
Bankrupt's  Petition  for  Discharge.    (i)» 

(Official  Form  No.  57.) 


In  the  matter  of 


Bankrupt. 


-  In  Bankruptcy. 


To  the  Honorable  ■ 


Judge  of  the  District  Court  of  the  United  States  for  the 

District  of : 

,  of  ,  in  the  county  of  ,  and  state  of  , 


in  said  district,  respectfully  represents  that  on  the day 

of ,  last  past,  he  was  duly  adjudged  bankrupt  under  the 
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Acts  of  Congress  relating  to  bankruptcy ;  that  he  has  duly  sur- 
rendered all  his  property  and  rights  of  property,  and  has  fully 
complied  with  all  the  requirements  of  said  acts  and  of  the  or- 
ders of  the  court  touching  his  bankruptcy. 

Wherefore  he  prays  that  he  may  be  decreed  by  the  court  to 
have  a  full  discharge  from  all  debts  provable  against  his  estate 
under  said  bankrupt  acts,  except  such  debts  as  are  excepted 
by  law  from  such  discharge. 

Dated  this day.  of ,  A.  D.  19 — . 


Bankrupt. 

ORDER  OF  NOTICE  THEREON. 

District  of ,  ss. 

On  this  day  of  ,  A.  D.   19 — ,  on  reading  the 

foregoing  petition,  it  is 

Ordered  by  the  court  that  a  hearing  be  had  upon  the  same 

on  the day  of ,  A.  D.  19 — ,  before  said  court,  at 

,  in  said  district,  at o'clock  in  the  — ■ — noon ;  and  that 

notice  thereof  be  published  in ,  a  newspaper  printed  in  said 

district,  and  that  all  known  creditors  and  other  persons  in 
interest  may  appear  at  the  said  time  and  place  and  show 
cause,  if  any  they  have,  why  the  prayer  of  the  said  petitioner 
should  not  be  granted. 

And  it  is  further  ordered  by  the  court  that  the  clerk  shall 
send  by  mail  to  all  known  creditors  copies  of  said  petition 
and  this  order,  addressed  to  them  at  their  places  of  residence  as 
stated. 

Witness  the  Honorable ,  judge  of  the  said  court,  and 

the  seal  thereof,-  at in  said  district,  on  the day  of 

,  A.   D.   19—.  , 

[^Seal  of  the  court. ']  Clerk. 

hereby  depose,  on  oath,,  that  the  foregoing  order  was 

published  in  the on  the  following days,  viz. : 

On  the day  of ,  and  on  the day  of  -'-^ — ,  in 

the  year  19 — . 
District  of . 
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■  -  -. — ,19—- 

Personally  appeared  - — ^,  and  made  oath  that  the  foregoing 
statement  by  him  subscribed-  is  true. 

Before  me,  :      — __^  ■-■■ 

[OMcial  character.] 

I  hereby  certify  that  I  have  on  this  ^ day  of )  A. 

D.  19 — ,  sent  by  mail  copies  of  the  above  order,  as-  therein 

directed.  , 

Clerk: 

(i)  As  to  who  may  file  a  petition  for  discharge,  when  and  vhere  the  pe- 
tition is  filed  see  B.  A.  1898,  sec.  14  Gen.  Ord.  31. 


No.  154. 

Notice  to  Attorney  for  Bankrupt  with  Reference  to  Discharge- 

R.  X.  Esq., 
Attorney  at  Law.  ,         .     ; 

Dear    Sir: — In    the    matter    of    A.     B.,    No.    in 

bankruptcy,  the  petition  for  discharge  and  check  for  $ ,  ad- 
vanced fees  received.  Enclosed  herewith  you  will  find  receipt 
for  said  fees,  and  also  notice  for  insertion  in  the  newspaper  des- 
ignated. Please  see  that  the  notice  is  promptly  inserted  in  th*". 
said  newspaper,  and  that  proof  thereof,  with  payment  receipted, 
and  the  final  oath  are  filed  with  the  clerk  before  the  return  day. 
Neither  the  bankrupt  nor  his  attorney  need  be  present  on  the 
return  day.  The  creditors  are  allowed  ten  days  beyond  return 
day  in  which  to  file  specifications.    If  no  appearance  in  opposi- 
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tion  to  discharge  has  been  entered  before  return  day  or  specifi- 
cations filed  within  the  ten.  days,  the  decree  of  discharge  will  be 
made,  and  certificate  thereof  mailed  you.  Please  acknowledge 
receipt  of  notice  for  publication. 

Yours  Respectfully, 

B.  R.,  , 
Clerk. 


No.  155. 

Notice  of  Application  for  Discharge  in  Bankruptcy. 

The  District  Court  of  the  United  States 

For  the District  of . 

Division. 

No. . 


In' the  matter  of  A.  B., 
Bankrupt. 
Notice  is  hereby  given  that  A.  B.,  having  on  the  — ^  day 

of :—  been-  duly  adjudged  a  bankrupt  in  the  above  entitled 

cause,  has  filed  his  petition  for  a  discharge  as  a  bankrupt,  and 

the  same  will  be  heard  by  said  court  on  the day  of , 

at  lo  o'clock  in  the  forenocm,  at  the.  United  States  Court  room 

in ,  at  which  time  and  place/all  creditors  and  other  persons 

in  interest  may  appear  and  show  cause,  if  any  they  have,  why 
the  prayer  of  said  petition  should  not  be-  granted. 

B.  R., 
Clerk  of  Said  Court. 
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No.  156. 

Proof  of  Publication. 

The  District  Court  of  the  United  States 

For  The District  of 

Division. 

In  the  matter  of        i 

A.  B.,  >    In  Bankruptcy. 

Banlirupt.  ) 

State  of . . 

County  of ,  ss : 

T.  G.,  of  said  city  of -,  County  of ,  State  of , 

being  first  duly  sworn,  deposes  and  says  that  he  is  the  principal 

clerk  in  the  office  of  the  Times  Co.,  publishers  of  the 

Times,  a  daily  newspaper  in  the  said  city,  that  a  notice;  to  cred- 
itors in  the  above  entitled  bankruptcy  matter,  of  which  the  an- 
nexed printed  slip  taken  from  the  said  newspaper  is  a  copy, 

was  inserted  and  published  therein  on  the and days 

of ,  A.  D.  .  T.  G., 

Subscribed  and  sworn  to  before  me  this day  of 

A.  D.  ^— .  F.  C. 

Notary  Public. 
{Seal.] County,  — ^. 

No.  157. 

Specification  of  Grounds  of  Opposition  to  Bankrupt's 
Discharge. 

(Official  Form  No.  58.) 

In  the   District  Court   of  the   United   States   for  the  

District  of . 


In  the  matter  of 


Bankrupt. 


>  In  Bankruptcy. 


-,  of ,  in  the  county  of ,  and  state  of 
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party  interested  in  the  estate  of  said — ,  bankrupt,  do  hereby 

oppose  the  granting  to  him  of  a  discharge  from  his  debts, 
and  for  the  grounds  of  such  opposition  > do  file  the  following 
specification:  [Here  specify  the  grounds  of  opposition.]     (2) 


Creditor. 


No.  158.  I 

Specifications  of  Grounds  of  Opposition  to  Discharge. 

The  District  Court  of  the  United  States 
For  the District  of . 

In  the  matter  of  the  Bankruptcy  of 
A.  B., 
'  Bankrupt. 

Now  comes  E.  F.,  G.  H.  and  J.  K.,  creditors  of  the  said 
bankrupt  and  object  to  the  discharge  of  said  bankrupt  for  the 
following  reasons : 

First.  That  while  a  bankrupt  he  concealed  from  the  trustee 
the  sum  of  $— — ,  being  property  belonging-  to  his  estate  in 
bankruptcy,  and  he  concealed  the  further  sum  of  $ — ■ —  from 
the  trustee,  being  property  belonging  to  his  said  estate  in 
bankruptcy. 

Second.  That  under  oath  he  stated  in  the  schedules  attached 
to  his  petition  in  bankruptcy  that  he  had  no  assets,  whereas, 
and  in  fact,  the  assets  consisted  of  $ ,  at  least. 

Third.     That  while  under  examination  under  oath  before 

the  referee,  he  falsely  stated  and  testified  that  said  $- did 

not  belong  to  him,  but  was  the  property  of  his  wife,  consisting 
of  a  loan  to  her  by  her  brother  A.  G.,  whereas,  and  in  fact  said 
$ was  and  constituted  his  property. 
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Fourth.  That  .while  under  examinatiori  under  oath  before 
the  referee  herein,  he  made  numerous  statements,  too  num- 
erous to  be  embodied  in  these  specifications,  but  are  more 
fully  set  forth  in  the  transcript  of  the  evidence  in  this  court 
by  the  trustee  in  his  report,  such  statements  were  knowingly 
false  when  made. 

Y.  &  Y., 
Attorneys  for  Creditors. 


No.  159. 

Order  Referring  Petition  for  Discharge  to  Referee   (1). 

The  petition  of  said  bamkrupt  praying  that  he  may  be  dis- 
charged from  all  his  debts  pursuant  to  the  acts  of  Congress 
relating  to  bankruptcy  coming  on  for  hearing  on  this  day  pur- 
suant to  orders  herein  the  26th  day  of  January,  1901,  now  in 
accordance  with  Section  3,  No.  XII,  General  Orders  in  Bank- 
ruptcy and  no  objections  or  specifications  having  been  filed  in 
opposition  thereto,  the  matter  of  said  petition  is  hereby  referred 
to  A.  M.,  one  of  the  referees  in  bankruptcy  of  this  court,  at 

the  city  of ,  to  ascertain  and  report  to  the  court  the  facts 

relating  to  said  petition,  and  the  rights  of  said  petitioner  to  a 
discharge  under  the  provision  of  said  act. 

Witness  the  Honorable  G.  R.,  Judge  of  said  court, 

and  the  seal  thereof,  at ,  in  said  district,  this 

day  of ,  A.  D. . 

B.  R., 
Clerk  of  Said  Court. 

(1)  A.  reference  may  be  made  to  referee  after  specifications  have  been 
filed  to  report,  but  the  judge  must  make  the  order  of  discharge.  Bank.  Act 
of  1898,  sec.  14/. 
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No.  160. 

Order  Referring  Specifications  in  Opposition  to  Discharge  to 

Referee. 

[Caption.] 

At  the  city  of  — — ,  in  said  district,  this day  of 

191 — , District  of ,  ss. 

And  now,  to  wit,  this day  of 191 —  the  specifica- 
tions of  objection  to  the  discharge  of  said  bankrupt  filed  by 

E.  F.,  of ,  a  party  interested,  are  referred  to  A.  M.,  referee 

in  bankruptcy,  at  as  a  Special  Master,  to  take  the  testi- 
mony and  make  report  thereof  to  the  court,  and  of  his  findings 
of  fact,  together  with  his  recommendation  in  favor  of,  or 
against,  said  discharge;  said  referee  to  be  entitled  to  receive 
for  his  services  five  dollars  ($5.00)  for  each  day  actually  spent 
in  hearing  such  reference  and  preparing  his  report;  such  sum 
to  be  chargeable  in  the  first  instance  to  the  party  opposing  the 
discharge;  and  indemnity  may  be  demanded  by  the  referee 
before  proceeding  with  the  hearing. 


No.  161.      ( 

Referee's  Report  on  Petition  for  Discharge. 

To  the  Honorable  G,  R.,  Judge  of  the  District  Court  of  the 
United  States  for  the District  of : 

In  accordance  with  an  order  of  your  honorable  court 
whereby  I  was  directed  to  ascertain  and  report  to  the  court 
the  facts  relating  to  the  petition  of  the  said  bankrupt'  for  his 
discharge  and  the  right  of  said  petitioner  for  a  discharge  under 
the  provisions  of  the  bankrupt  act,  I  do  hereby  report  that 
said  bankrupt's  petition  to  be  adjudicated  bankrupt  was  filed 

on  the day  of ,  and  that  he  was  at  the  time  of  filing 

such  petition  a  resident  of  ,  in  the  County  of  ,  in 

said  district. 
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And  I  do  further  report  that  said  bankrupt  has  in  all  thing^s 
conformed  to>  the  requirements  of  said  act  and  that  so  far 
as  the  papers  on  file  with  me  and  the  proceedings  had  before 
me  show,  he  has  committed  none  of  the  offenses  and  done 
none  of  the  acts  prohibited  in  subdivision  B,  section  14  of 
said  act  and  that  in  my  opinion  he  is  entitled  to  his  discharge. 
'  And  I  do  further  report  that  there  are  assets  in  said  bank- 
rupt's estate  and  that  a  trustee  has  been  appointed,  that  the 
estate  is  unsettled  and  that  my  disbursements  have  been  pro- 
vided for. 

Dated  this  < ;-  day  of .  -         A.  M  , 

Referee. 


No.  162. 

Final  Oath  of  Bankrupt. 

In  the  District  Court  of  the  United  States, 
For  the District  of . 


No. 


In  Bankruptcy. 


In  the  matter  of 
A.  B., 
Bankrupt. 
District  of ,  ss : 

I,  A.  B.,  of ,  in  the  county  of ,  and  State  of , 

the  bankrupt  above  named,  upon  my  oath,  do  hereby  declare 
that,  on  petition  filed  by  [or  against]  me,  I  was  duly  adjudged 

a  bankrupt  by  the  decree  of  the  court  made  on  the day 

of A.  D.  191 — ,  under  and  by  virtue  of  an  act  of  Con- 
gress entitled  "An  Act  to  Establish  a  Uniform  System  of 
Bankruptcy  Throughout  the  United  States,"  approved  the 
first  day  of  July,  1898;  that  I  have  not  knowingly  and  fraudu- 
lently concealed,  while  a  bankrupt,  and  am  not  now  concealing 
from  trustee,  any  of  the  property  belonging  to  my  estate  in 
bankruptcy ;  that  I  have  not  kno^nngly  and  fraudulently  made 
a  false  oath  or  account  in,  or  in  relation  to,  any  proceeding  in 
bankruptcy;  that  I  have  not  knowingly  and  fraudulently  pre- 
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sented  under  oath  any  false  claim  for  proof  against  any  estate 
in  bankruptcy,  or  used  any  such  claim  in  composition,  either 
personally  or  by  agent,  proxy  or  attorney;  and  that  I  have  not 
knowingly  or  fraudulently  extorted,  or  attempted  to  extort  any 
money  or  property  from  any  person  as  a  consideration  for  act-  ' 
ing,  or  for  forbearing  to  act  in  bankruptcy  proceedings;  that 
I  have  not  committed  any  of  the  offenses  punishable  by 
imprisonment,  as  provided  in  said  act,  nor  have  I,  with  fraudu- 
lent intent  to  conceal  my  true  financial  condition  and  in  con- 
templation of  my  bankruptcy,  destroyed,  concealed,  or  failed 
to  keep  books  of  account  or  record  from  which  my  true  condi- 
tion might  be  ascertained;  nor  have  I  done,  suffered,  or  pro- 
cured to  be  done,  or  been  privy  to  any  act,  matter  or  thing 
specified  in  the  said  act  of  Cpngress  as  a  ground  of  withholding 
my  final  discharge  thereunder,  or  as  invalidating  such  dis- 
charge if  granted. 

Subscribed  and  sworn  to  before  me  this  day 

of A.  D.  191 — ,  at  — in  said  district, 

A.  B. 

B.  R., 
Clerk  of  Said  Court. 

(1)  Oaths  required  by  the  Act,  except  upon  hearings  in  court,  may  oe 
administered  by  referees  and  by  officers  authorized  to  administer  oaths 
in  proceedings  before  the  courts  of  the  United  States,  or  under  the  laws 
of  the  state  where  the  same  are  to  be  taken.  Bankruptcy  Act  of  1898, 
chap.  4,  sec.  20. 

This  oath  should  not  be  administered  by  an  officer  who  is  the  attorney 
for  the  bankrupt. 

Bank.  Act  of  1898.  Sec.  14  B  (1)  and  (2).  Sec.  29  B  (1),  (2),  (3), 
and    (S). 
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No.  163. 

Clerk's  Memoranda  of  Bankrupt's  Petition  for  Discharge. 

In  the  District  Court  of  the  United  States, 
For  the  — District  of . 

In  the  matter  of    ^ 

A.B.,  '  N°- 


Bankrapt.         )    I"  Bankruptcy. 


Residence  of  bankrupt . 

Name  and  address  of  attorney . 

Petition  for  adjudication — date  qf  filing  — — . 

Voluntary  or  involuntary . 

Adjudication — date  of .  •.  ■ 

Examination  of  bankrupt — referee's  certificate  of  [Rule  16 
(b)]  . 

Certified  list  of  creditors  who  have  proved  their  claims 
[Rule  16  (b)]  . 

Final  oath  [Sec.  14  (b)  (1)  and  (2)  ;  Sec.  29  (1)  (2)  (3) 
(4)  and  (5)]  . 

Fees  of  clerk  on  petition  for  discharge  [Filing  fees — Rule 
20  (3)  and  (5)] . 

Application  for  discharge  [Sec.  14  (a)  ;  Rule  14  (a)  and 
(c)  and  Form  57]  . 

Hearing  thereon  [Rule  12  (3)  G.  O.] — date  of . 

Notice  by  clerk  to  creditors  [Sec.  58  (a)  (2)  and  (b)  and 
(c)  Form  57] — date  . 


(1)  Names  on  schedules  [Sec.  58  (a)]  . 

(2)  Names  on  proofs  of  claims  [Sec.  58  (a)]  . 

Newspaper  designated  [Sec.  28  (a);  Sec.  58  (b)] — name 

of . 

Publication — [See  General  Provisions,  Rule  37  G.  O.J  . 


Proof  of  publication — [N.  B. — Correct  name;  printed  notice 
attached ;  proof  sworn  to ;  b'11  receipted.] 

Date  of  last  publication  FlO  days  before  hearing]  . 

Specifications  against  discharge — date  for  filing  [10  day.<i 
from  hearing]  . 
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Appearance  in  opposition  to  discharge  [Rule  32  G.  O.] — 
date  of . 


Disposition  of  same  [Rule  12  (3)  G.  O.]  . 

Specifications  of  objection  to  discharge  [Rule  32  G.  O. 

See  Form  58] . 

Disposition  of  same  [Rule  12  (3)  G.  O.J  . 

Referee's  fees — if  paid  [Rule  20]  . 

Memoranda : . 


No.  164. 
Discharge  of  Bankrupt. 

(Official  Form  No.  59.) 
District  Court  of  the  United  States,  District  of '- 


Whereas,  — ,  of ,  in  said  district,  has  been  duly  ad- 
judged a  bankrupt  under  the  Acts  of  Congress  relating  to 
bankruptcy,  and  appears  to  have  conformed  to  all  the  require- 
ments of  law  in  that  behalf,  it  is  therefore  ordered  by  this 

court  that  said be  discharged  from  all  debts  and  claims 

which  are  made  provable  by  said  acts  against  his  estate,  and 

which  existed  on  the day  of ,  A.  D.  19 — ,  on  which 

day  the  petition  for  adjudication  was  filed him;  except- 
ing such  debts  as  are  by  law  excepted  from  the  operation  of  a 
discharge  in  bankruptcy. 

Witness  the  Honorable  ,  judge  of  said  district  court, 

and  the  seal  thereof  this day  of ,  A.  D.  19-^. 

[Seal  of  the  court.']  ,  , 

'   ■  Clerk. 


No.  165. 

Deed  from  Trustee  to  Purchaser. 

Know  All  Men  by  These  Presents:  That  Whereas,  on 

the day  of 19^ — -,  A.  B.  was  duly  adjudged  bankrupt 

by  the  District  Court  of  the  United  States  for  the District 

of ,  and  the  said  A.  M.  was  duly  appointed  and  qualified 

as  trustee  of  the  estate  of  the  said  A.  B.,  in  bankruptcy,  and  is 
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now  acting  as  said  trustee,  and  on  the day  of  — ,  19— , 

said  trustee  filed  a  certain  petition  in  said  District  Court  .of 

the  United  States  for  the District  of ,  praying  among 

other  things,  for  an  order  of  sale  of  certain  real  estate  therein 
mentioned  and  hereinafter  described. 

And  Whereas,  proceedings  were  had  on  said'  petition  in 
accordance  with  the  bankruptcy  laws  of  the  United  States  in 
such  case  made  and  provided,  and  the  petition  coming  on  for 

hearing  on  the day  of ,  19 — ,  of  which  hearing  ten 

days'  notice  had  been  given  by  mail  to  creditors  of  said  bank- 
rupt, it  was  ordered  that  the  said  trustee  be  authorized/  to  sell 
the  portion  of  the  bankrupt's  estate  specified  in  his  petition 
and  hereinafter  described,  by  auction  (or  at  private  sale',  or  as 
may  be),  keeping  an  accurate  account  of  the  property  sold  and 
the  price  received  therefor,  and  to  whom  sold,  and  on  the  sam.e 
day  in  pursuance  of  said  order  and  judgment,  and  order  of 
sale  of  said  real  estate  therein  described,  was  issued  out  of 
said  court  under  the  seal  thereof  to  said  A.  M.,  trustee  of  the 
estate  of  A.  B.,  in  bankruptcy,  as  aforesaid,  directed,  command- 
ing  him  to  execute  the  said  order,  and  of  the  same,  together 
with  his  proceedings  thereon,  to  make  due  return  to  said 
court. 

And  Whereas,  said  A.  M.,  trustee  of  the  estate  of  A.  B.,  in 
bankruptcy,  having  caused  said  premises  to  be  appraised,  and 
the  report  of  said,  appraisement  to  be  filed  with  S.  T.,  the 

referee,  and  having  on  the .  day  of ,  19 — ,  returned 

said  order  of  sale  to  said  court  as  commanded  with  the  pro- 
ceedings- thereon,  stating  in  substance  that  in  obedience  to 
saidxorder  he  duly  ^advertised  the  real  estate  therein  described 

for  sale  fpr consecutive  weeks  before  the  day  of  sale  in 

the  "Gazette,"  a,  newspaper  printed  and  of  general  circulation 

in  said County,  State  of ',  stating  in  said  notice  the 

t;nie,  place,  and  terms  of  said  sale,  and  on  the  — day  of 

— ,  19.^ — :,  he  .attended  at  the  place  named  for  the  sale,  and 

at  the  hour  of  —  o'clock  —  m..,  he  offered  said  real  estate 
(hereinafter  described)  for  sale,  when  G.  H.,  bid  to  pay  for 
the  same  the  sum  of ($ )  dollars,  which,  being  the 
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highest  and  best  bid  that  was  offered,  and  being  more  than 
seventy-five  percentum  of  the  appraised  value  of  said  premises, 
he  then  and  there  sold  the  same  to  said  G.  S.  for  that  sum.^ 

And  Whereas,  on  the day  of ,  19 — ,  the  said  court 

having  examined  the  proceedings  of  the  said 'sale,  aforesaid, 
under  said  order  of  sale,  and  it  appearing* to  the  court  that, 
said  sale  was  in  all  respects  legally  made,  ordered  that  the  same 
be  approved  and  confirmed,  and  that  said  A.  M.,  trustee,  as 
aforesaid,  should  execute  and  deliver  a  proper  deed  to  the  pur- 
chaser, of  the  real  estate  so  sold. 

All  of  which  will  more  fully  appear  by  the  records  of  said 
court,  to  which  reference  is  here  made. 

Now,  therefore,  I,  the  said  A.  M.,  trustee  of  the  estate  of 
A.  B.,  in  bankruptcy,  aforesaid,  by  virtue  of  said  order  of  sale, 
sale,,  and  confirmation,  and  of  the  statute  in  such  cases  made 
and  provided,  and  of  the  powers  vested  in  me  and  for  and  in 

consideration  of  the  premises,  and  the  sum  of  dollars 

($ )  paid,  or  secured  to  be  paid  to  me  by  said  G.  H.,  the 

receipt  whereof   is   hereby   acknowledged,    do   hereby  grant, 
bargain,  sell,  and  convey  to  the  said  G.   H.,  his  heirs  and . 
assigns  forever,  the  following  real  estate,    situated    in    the 

county  of  — — ,  in  the  state  of. ,  and  in  the  and 

bounded  and  described  as  follows :  [Here  set  forth  the  de- 
scription by  metes  and  bounds.] 

To  have  and  to  hold  said  premises,  with  all  the  privileges 
and  appurtenances  thereto  belonging,  to  the  said  G.  H.,  his 
heirs  and  assigns '  forever,  as  fully  and  completely  as  the  said 
A.  M.,  as  such  trustee  in  bankruptcy,  by  virtue  of  said  order  of 
sale,  sale,  and  confirmation,  and  of  the  statute  made  and  pro- 
vided for  such  cases,  might  or  should  sell  and  convey  the  same. 
'  In  witness  whereof,  the  sajd  A.  M.,  as  such  trustee,  has 
hereunto  set  his  hand,  this  day  of ,  A.  D.  19 — . 

Signed  and  acknowledged  in  presence  of: 
R.  S. 
G.  T.  A.  M., 

'Trustee  of  the  Estate  of  A.  B.,  in  Bankruptcy.  - 
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The  State  of- 

ss. 


County  of 

Be  it  remembered,  that  on  this  day  of  ,   19 — , 

before  me,  the  subscriber,  a  notary  .public,  in  and  for  said 
county,  personally  came  the  above  named  A.  M.,  as  trustee  of 
the  estate  of  A.  B.,'in  bankruptcy,  the  grantor,  in  the  foregoing 
deed,  and  acknowledged  the  signing  of  the  same  to  be  his 
voluntary  act  and  deed  as  such  trustee  for  the  uses  and  pur- 
poses therein  mentioned. 

■  In  testimony  whereof,  I  have  hereunto  subscribed  my  name 
and  affixed,  my  official  seal  on  the  day  and  year  last  aforesaid. 

[Seal.]  J.  R., 

Notary  Public  in  and  for  the County  of ,  State 

of . 

(1)  In  case  of  a  private  sale  omit  this  paragraph  and  state  the  terms  and 
conditions  of  the  order  of  sale  actually  complied  with  and  proceed  with 
the  form  as  given. 
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No.  166. 

Petition  for  Appeal  in  Bankruptcy  (1). 

The  District  Court  of  the  United  States  for  the  Dis- 
trict of . 

In  the  Matter  of  L.  W.,  doing  business  as         1  No. 

L.  W.  &  Son,  Bankrupt.  J  In  Bankruptcy. 

Petition  on  appeal  of  B.  Y.,- trustee  in  bankruptcy,  of  L. 
Vv .,  doing  business  as  L.  W.  &  Son,  Bankrupt. 

The  above  named  B.  Y.,  trustee  in  bankruptcy,  consider- 
ing himself  aggrieved  by  the  judgment  made  and  entered  on 

the day   of   ,    in  the   above^  entitled   cause,    does 

hereby  appeal  from  such  judgment  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the Circuit,  for  the  reasons 

specified  in  the  assignment  of  errors,  which  is  filed  herewith, 
and  he  prays  that  this  appeal  may  be  allowed,  and  that  a  tran- 
script of  the  record,  proceedings  and  papers  upon  which  said 


APPELLATE   PROCEEDINGS.  1765 

judgment  was  made,  duly  avithenticated,  may  be  sent  to  the 

United  States  Circuit  Court  of  Appeals  for  the ^Circuit. 

R.  S., 
Attorney  for  B.  Y.,  Trustee  in  Bankruptcy. 

The  foregoing-  claim  of  appeal  is  allowed. 

A.  C, 
District  Judge. 

(1)  An  appeal  lies  from  a  court  of  bankruptcy  to  the  Circuit  Court  of 
Appeals  in  three  classes  of  cases  specified  in  sec.  25  of  the  Bankruptcy 
Act  of  1898  andi  in  no  other  cases. 


No.  167. 

Order  Granting  Appeal  in  Bankruptcy,  Severing  Co-defend- 
ants and  Allowing  Supersedeas. 

The  District  Court  of  the  United  States  for  the  Dis- 
trict of . 

A.  B.,  et  al.,  Petitioners 

vs. 
C.  D.,  et  al..  Respondents. 

The  defendant,  D.  G.,  having  heretofore  filed  herein  his 
petition  for  appeal  and  assignment  of  errors,  and  having  given 
notice  to  E.  ,F.  and  G.  H.,  and  they  failing  to  appear,  said 
appeal  is  allowed  to  petitioner,  and  said  E.  F.  and  G.  H.  mav 
be  made  appellees. 

Said  appeal  is  to  operate  as  a  supersedeas  of  the  decree 

of ,.  but  not  to  affect  the  injunction  granted  ,  upon 

the  execution  of  a  bond  in  the  penalty  of  $ . 

The  United  States  Fidelity  and  Guaranty  Company  of 
Baltimore,  Maryland,  is  accepted  on  said  bond  as  surety,  and 
said  bond  is  now  approved. 
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No.  168. 
*  Order   Allowing   Cross-Appeal. 

[Caption  in  Trial  Court.] 

This  day  came  the  complainant  herein  by  its  counsel,  and 
presented  the  petition  for  a  cross-appeal  and  an  assignment 
of  errors  accompanying  the  same,  which  petition  upon  con- 
sideration of  the  court  is  hereby  allowed  and  the  court  allows 
a  cross-appeal  to  the  United  States  Court  of  Appeals  for  the 
Circuit  upon  the  filing  of  a  bond  in  the  sum  of  five  hun- 
dred dollars  ($500.00)  with  good  and  sufficient  security  to  be 
approved  by  the  court. 


No.  169. 
Bond  on  Appeal  in  Bankruptcy  (1). 

Know  All  Men  by  These  Presents:  That  we,  A.  B.,  as 
principal,  and  S.  R.  and  L.  P.,  as  sureties,  are  helf  and  firmly 

bound  unto  C.  D.  in  the  full  and  just  sum  of ($ ) 

dollars,  to  be  paid  to  the  said  C.  D.',  his  certain  attorneys, 
executors,  administrators  or  assigns;  to  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of  — ■ —  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and . 

Whereas,  lately  at  a-  Circuit  Court  of  the  United  States 
for  the District  of in  a  suit  depend- 
ing in  said  court,, between  A.'  B.,  plaintiff,  and  C.  D..  defend- 
ant, a  decree  was  rendered  against  the  said  A.  B.,  and  the 
said  A.  B.  having  obtained  an  appeal  and  filed  a  copy  thereof 
in  the  clerk's  office  of  the  said  court  to  reverse  the  decree  in 
the  aforesaid  suit,  and  a  citation  directed  to  the  said  C.  D., 
citing  and  adrrtonishing  him  to  be  and  appear  at  a  session  of 
the  United  States  Circuit  Court  of  Appeals  for  the Cir- 
cuit, to  be  holden  at  the  city  of ,  in  said  circuit,  on  the 

day  of next. 
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Now,  the  Gondition  of  the  above  obligation  is  such,  that  if 
the  said  A.  B.  shall  prosecute  his  appeal  to  effect,  and  answer 
all  damages  and  costs  if  he  fail  to  make  his  plea  good,  then 
the  above  obligation  to  be  void ;  else  to  remain  in  full  force 
and  virtue. 

Sealed  and  delivered  in  presence  of 
L.  S.  .  A.  B.  [Seal.] 

G.  S.  S.  R.  [Seal.] 

L.  P.  [Seal.] 
Approved  by 
H.  S., 

U.  S.  Circuit  judge. 

(1)  An  appel  to  operate  as  a  supersedeas  must  be  filed  in  accordance 
with  R.  S.  sec.  1007.  Adams  vs.  Law,  16  How.  148;  Kitchen  vs. 
Randolph,.  93  U.   S.  86. 

A  tfusteeiin  baijkruptcy  is  not  required  to  give  bond  6n  appeal,  ,  Sec.  2Sc 
of  the  bankruptcy  law  of  1898,  30  Stat,  at  L.  544. 


No.  170. 

■    .    i  '  '  ■ 
,,  ,  Citation  on  Appeal  in  Bankruptcy.  j 

The?  Unitea  States  Circuit  Court  of  Appeals,  for  the  

District. 

The  United  States  of  America, Judicial  Circuit,  ss. 

To  The.  D..  M.  Grocery  Company  —  Greeting : 

^You  are  hereby  cited  and  admonished  to  be  and  appear  at 
a  session  of  the  United  States  Circuit  Court  of  Appeals  for 

the Circuit,  to  be  holden  at  the  city  of  Cincinnati,  in  said 

district,  on  the  — —  day  of next,  pursuant  to  a  petition 

on  appeal  and  assignment  of  error  filed  in  the  clerk's  office  - 
of  the  District  Court  of  the  United  States  for  the dis- 
trict of  ,  division,  m  the  matter  of  F.  H.,  doing 

business  as  F.  H.  &  Son,  to  show  cause,  if  any  there  be. 
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why  the  judgment  rendered  in  said  cause  reversing  the  find- 
ing and  order  of  the  referee  in  bankruptcy  disallowing  and 
expunging  the  claim  of  The  D.  M.  Grocery  Company  and 
ordering  the  allowance  of  said  claim,  as  proved  by  it,  before 

s,iid  referee,  in  the  sum  of  $ ,  as  in  said  petition  of  appeal 

mentioned,  should  not  be  corrected,  and  why  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

Witness  the  Hon.  A.  C,  Judge  of  said  District  Court,  this 

day  of  in  the  year  of  our  Lord  ,  and  of  the 

independence  of  the  United  States  of  America  the  one  hun- 
dred and .  A.  C, 

United  States  District  Judge. 


No.  171. 

Assignment  of  Errors  to  an  Adjudication  of  Bankruptcy. 

District  Court  of  the  United  States,  District  of . 

In  the  Matter  of  A.  B.  and  C.  B. 

In  Bankruptcy. 

No. . 

And  now  on  this  the  day  of  -,  came  A.  B.  and 

C.  B.  by  R.  X.,  Esq.  and  T.  B.,  their  attorneys,  and  say  that  the 
judgment  in  said  cause  adjudicating  them  involuntary  bank- 
rupt is  erroneous  and  against  their  just  right,  and  they  assign 
the  judgment  of  said  District  Court  adjudicating  them  bank- 
rupts is  erroneous  and  against  their  just  right  in  that  it  was 
adjudged  that  [here  state  the  ground  of  the  objection,  as; 
in  that  they  were  insolvent,  or  had  given  a  preference,  or  as 
may  be]. 

Wherefore  the  sa^id  A.  B.  and  C.  B.  pray  that  the  said  judg- 
ment may  be  reversed  and  said  petition  in  involuntary  bank- 
ruptcy against  them  be  dismissed.  R.  X. 

T.  B:, 
Attorneys  for  A.  B.  and  C.  B. 
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No.  172, 

Assignment  of  Errors  to  an  Adjudication  of  Bankruptcy. 

The  District. Court  of  the  United  States,  for  the  Dis- 
trict of . 


A.  B.  &  Co.,  et  al.   \ 
vs.  > 

C.  D.  &  Co.  ) 

Your  petitioner  assigns  the  following  as  the  errors  upon 
which  he  will  rely : 

First.  The  court  erred  in  failing  to  hold  that  the  petition- 
ers had  estopped  themselves  from  prosecuting  their  petition 
herein  on  account  of  the  execution  by  the  said  C.  D.  &  Com- 
pany of  the  alleged  deed  of  assignment. 

Second.  The  court  erred  in  adjudicating  the  firm  of  C.  D. 
&  Company,  bankrupt. 

.    Third.     The  court  erred    in    adjudicating    the    individual 
members  of  said  firm,  and  especially  your  petitioner,  bankrupt. 

Wherefore,  your  petitioner  prays  that  the  court  would  allow 
an  appeal  herein  from  the  said  decree  of ,  and  would  ap- 
prove a  bond  for  the  stay  of  all  proceedings  pending  such 
appeal,  and  your  petitioner  will  ever  pray,  etc. 

.       D.  G. 
X.  &X., 
Attorneys  for  D.  G. 


No.  173. 

Assignment  of  Errors  by  a  Trustee  in  Bankruptcy  to  the 
Allowance  of  a  Claim. 

The  District  Court  of  the  United  States,  for  the  Dis- 
trict of . 

In  the  Matter  of  L.  W.,  doing  business    )  t    -r.     i 

as  L.  W.  &  Son,  Bankrupt.  J  ^"  bankruptcy. 

And  now  on  the day  of ,  comes  the  said  B.  Y.,.as 

trustee  in  bankruptcy  of  L.  W.,  doing  business  as  L.  W.  & 
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Son,  bankrupt,  by  R.  X.,  Esq.,  his  solicitor,  and  says  that  the 
decree  in  said  cause  is  erroneous  and  against  the  just  rights  of 
said  trustee  in  bankruptcy  -for  the  following  reasons :  ' 

First.  Because  the  evidence  shown  and  set  out  in  the 
agreed*  statement  of  facts  certified  by  the  referee  to  be  cor- 
rect shows  that  said  The  S.  D.  Grocery  Company,  received 
preferences  which  it  did  not  surrender  or  offer  to  surrender  at 
the  time  of  or  before  proving  its  claim. 

Second.  Because  the  facts  as  set  out  in  the  agreed  state- 
ment of  facts  and  certified  by  the  referee  to  be  correct  shows 
that  said  claimant,  The  S.  D.  Grocery  Company,  within  four 
month^  next  preceding '  the  date  when  the  petition  in  bank- 
ruptcy was  filed,  had  received  preferences  in  excess  of  further 
credits  afterward  given  in  good  faith  by  it  to  said  bankrupt 
debtor  without  security  of  any  kind  for  property  which  became 
a  part  of  the  estate  of  said  bankrupt  debtor,  and  remained  un- 
paid at  the  time  of  adjudication  for  bankruptcy  herein,  in  the 
sum  of  $ . 

Third.  Because  the  evidence  showed  that  said  claimant, 
the  S.  D.  Grocery  Company  should  not  be  allowed  to  prove  its 
claim  until  it  had  surrendered  or  offered  to  surrender  the 
amount  of  the  excess  of  preference  it  has  received  from  said 
bankrupt  within  four  months  prior  to  the  filing  of  the  petition 
in  bankruptcy,  over  the  amount  of  subsequent  credits  extended 
to  said  bankrupt,  without  security  of  any  kind,  by  said  claim- 
ant for  property  which  became  a  part  of  the  estate  of  said 
bankrupt. 

Fourth.  Because  the  evidence  showed  that  the  finding  and 
order  of  the  referee  in.  bankruptcy  disallowing  and  expung- 
ing the  claim  of  said  The  S.  D.  Grocery  Company  was  correct 
and  legal. 

Fifth.  Because  the  finding,  judgment  and  decree  of  this 
court  reversing  the  action  of  the  referee  in  disallowing  said 
claim  for  .$ without  any  refunder  of  preferring  and  ex- 
punging said  claim  and  in  allowing  said  claim  for  $ with- 
out any  refunder  of  preference  on  the  part  of  said  claimant  is 
erroneous  and  illegal. 
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Sixth.  Because  the  evidence  showed  that  within  four 
■  months  prior  to  the  time  of  the  finng  of  the  petition  in  bank- 
ruptcy claimant  received,  at  different  times,  within  said  period, 
payments  of  money  from  said  bankrupt  in  excess  of  subse- 
quent' sales  of  merchandise  to  said  bankrupt  by  said  claimant 
without  security  of  any  kind  therefor. 

Wherefore,  the  said  B.  Y.,  trustee  in  bankruptcy  of  said 
L.  W.,  doing  business  as  L.  W.  &  Son,  bankrupt,  pray  that  said 
order,  judgment  and  decree  reversing  the  action  and  ruling  of 
the  referee  and  allowing  the  claim  of  said  The  S.  D.  Grocery 

Company  in  the  sum  of  $ ,  be  reversed  and  that  the  said 

court  may  be  directed  to  enter  a  decree  affirming  the  action 
ruling  an  order  of  the  referfie. 

R.  X., 
Solicitor  for  B.  Y.,  Trustee  in  Bankruptcy  of  L.  W.,  doing 
business  as  L.  W.  &  Son. 


No.  174. 

Assignment  of  Errors  by  a  Creditor  to  Judgment  Disallowing 

Claim. 

The  District  Court  of  the  United  States,  for  the  Dis- 
trict of . 

In  the  Matter  of  A.  B.  &  Co.,  et  al.    \     Ip  Bankruptcy. 
vs.  >    Assignment  of 

C.  D.  and  Son,  Defendants.  )     Error  on  Appeal. 

And  now,  on  the day  of  ,  came  the  said  E.  F. 

Company,  a  creditor  of  the  above  named  defendants,  C.  D.  and 
Son,  by  Messrs.  X.  &  X.,  its  solicitors,  and  says  that  the 
judgment  and  decree,  in  said  cause  are  erroneous  and  against' 
the  just  rights  of  said  creditor  of  said  defendants  for  the 
following  reasons : 

First.  Because  the  evidence  shows  that  the  claim  of  said 
creditor  of  said  above  named  defendants  was. a  provable  debt 
against  the  estate  of  the  bankrupts. 
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Second.  Because  the  evidence  shows  thai  the  claim  of  said 
creditor  of  said,  above  named  defendants  should  have  been  al- 
lowed as  a  valid  debt  against  the  estate  of  the  bankrupts. 

Third.  Because  the  evidence  shows  that  the  judgment  and 
decree  should  have  been  in  favor  of  this  creditor  of  the  said 
above  named  defendants  and  against  the  trustee  of  the  above 
named  defendant.- 

Wherefore,  the  said  creditor  of  the  above  named  defendant 
prays  that  said  judgment  and  decree  be  reversed,  and  that  th? 
said  court  may  be  directed  to  enter  a  decree  and  judgment  al- 
lowing said  claim  of  said  creditor  as  a  provable  debt  against 
the  estate  of  the  bankrupts,  in  accordance  with  the  prayer  of 
the  bill. 

X.  &  X., 
.  Solicitors  for  said  Creditor,  The  E.  F.  Company. 


Ho.  175. 

Assignment  of  Errors  to  an  Order  Disallowing  Claims  in 
Bankruptcy. 

The  District  Court  of  the  United  Stafes  for  the  — —  Disvision 
of  the District  of . 

In  re  A.  B.  Hardware  Company,  ^  „ 


Bankrupt. 

In  the  matter  of  the  petition  of  M.  R.,  G.  R..,  and  W.  R., 
partners  as  R.  &  R.,  for  allowance  of  their  claim  for  fees  and 
payment  of  the  same,  as  expenses,  or  as  preferred,  out  of  the 
assets  of  the  bankrupt. 

Assignment  of  errors  by  R.  &  R.  in  the  above  matter  made 
a  part  of  their  petition  for  appeal.  The  said  appellants  come, 
and  for  error  in  the  order  and  judgment  of  the  court  herein, 
assign  as  follows: 

First.  The  court  erred  in  holding  and  adjudging  that  the 
general  assignment  of  the  A.  B.  Hardware  Company  was  a 
fraud  upon  the  Bankrupt  Act. 
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Second.  The  court  erred  in  holding  and  adjudging  that  the 
services  charged  for  .by  petitioners,  rendered  in  preparing 
the  said  assignment,  and  in  effort  to  uphold  and  execute  the 
same,  can  not  and  should  not  be  paid  out  of  the  assets  belong- 
ing to  the  estate  of  the  bankrupt. 

Third.    The  court  erred  in  holding  and  adjudging  that  there 

was  ho' lien  under  the  statutes  and  laws  of  the  state  of , 

on  assets  of  the  bankrupt,  in  favor  of  the  said  R.  &  R. ,  for  the 
payment  of  their  fees  for  the  services  set  out  in  their  petition, 
at  the  time  of  the  filing  of  the  .petition  herein  for  adjudication 
in  involuntary  bankruptcy,  and  at  the  time  such  adjudication 
was  made. 

Fourth.  The  court  erred  in  holding  and  adjudging  that  the 
assets  of  the  bankrupt  came  to  the  hands  of  the  trustee  upon 
the  adjudication'  of  bankruptcv,  and  his  appointment  as  such, 
free  and  discharged  of  any  lien  in  favor  of  petitioners  for 
compensation  for  their  said. services,  and  in.  not  holding  that 
such  assets  were  legally  and  equitably  charged,  with  a  lien 
for  and  the  payment  of  the  compensation  due  therefor,  upon 
their  receipt  by  the  said  trustee. 

Fifth.  The  court  erred  in  holding  and  adjudging  that  the 
referee  in  bankruptcy  was  in  error  in  ruling  that,  the  fee  of 
petitioners  for  preparing  the  general  assignment  was  a  prov- 
able debt  against  the  estate  of  the  bankrupt,  and  payable  out  of 
such  estate,  and  in-reversing  the  judgment  of  the  referee  as  to 
the  said  matter. 

Sixth.  The  court  erred  in  dismissing  the  petition  of  peti- 
tioners, and  in  not  granting  them  the  relief  thev  therein  prayed 
for. 

Wherefore,  the  said  R.  &  R.  pray  that  the  judgment  of  said 
District  Court  be  reversed  with  directions  to  said  court  tO' 
allow  their,  claim. 

R.  &  R. 
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PETITIONS    TO    REVIEW    ORDERS    IN    BANKRUPTCY 
IN  A  CIRCUIT  COURT  OF  APPEALS. 

No.  176. 

Notice  of  Piling  Petition  for  Review  (1). 

United  States  Circuit  Court  of  Appeals 
For  the Circuit. 

In  re  Petition  of  A.  B 


■  Petition  of  A.  B.,  t     t.     , 

T^      r,     ■  Mn  Bankruptcy. 

rov  Review.  )  ^     •' 


To  R.  Y.,  attorney  for  the  C.  D.  Trust  Company,  trustee 
in  bankruptcy  for  G.  H. :    . 

You  are  hereby  notified  that  on  the  day  of  ,  at 

12  o'clock  m.,  I  will  file  in  the  clerk's  office  of  the  United 

States  Circuit  Court  of  Appeals  for  the  Circuit,  in  the 

city  of ;  a  petition  for  review  in  the  above  entitled  cause, 

a  copy  of  which  petition  is  hereto  attached  as  a  part  of  this 
notice,  and  I  will  then  ask  to  have  the  case  docketed  and  the 
necessary  order  made  therein  to  have  such  case  set  down  for. 
hearing.  R.  X., 

Attorney  for  Petitioner. 

I  hereby  accept  service  of  the  above  notice  this  day 

of . 

of .  B.  Y., 

Attorney  for  C.  D.  Trust  Co.,  Trustee  in  Bankruptcy 
of  the  said  Bankrupt's  Estate. 

(1)  Some  notice  should  be  given  the  parties  in  the  bankruptcy  court 
who  are  interested  in  the  appeal  either  by  form  of  citation  or  notice.  The 
petition  is  sometimes  filed  in  the  Court  of  Appeals  and  when  docketed  and 
printed,  a  copy  of  the  printed  petition  and  exhibits  arg  served  upon  oppos- 
ing counsel.  The  better  practice,  however,  is  to  give  notice  in  substantially 
'the  form  above  given. 
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No.  178. 

Petition  to  a  Circuit  Court  of  Appeals  to  Review  an  Order 
in  Bankruptcy   (1). 

The  United  States  Circuit  Court  of  Appeals 

For  the ■'  Circuit.  \ 

In  the  Matter  of  A.  B.  and  C.  B.,        )  t,  .v      r      o     ' 
„    .,.  >  Petition  I  for  Review. 

Petitione;-s.  ) 

To  the  Honorable  Judges  of  the  United  States  Circuit  Court 
of  Appeals  for  the Circuit. 

The  petition  of  A.  B.  and  C.  B.  respectfully  shows  unto  the 
court : 

First.  That  on  the day  of ,  A.  D. ,  they  pre- 
sented the  petition  unto  the  Honorable  G.  S.,  judge  of  the 

District  Court  of  the  United  States  for  the  District  of 

,  a  -true  copy  of  which  petition  is  hereto  attached  and 

marked  "Exhibit  A." 

Second.     On  the  day  of  ,  A.  D.  ,  the  sa.id 

A.  H.,  trustee  in  bankruptcy,  and  G.  F.,  administrator  of  the 
estate  of  E.-  F.,  deceased,  by  their  counsel,  filed  a  plea  and  de- 
murrer to  said  petition,  a  true  copy  of  each  of  which  is  hereto 
attached  and  marked  "Exhibits  B.  and  C."  No  other  per- 
sons appeared  in  opposition  thereto. 

Third.  On  the  day  of  ,  A.  D.  ,  the  Hon- 
orable G.  S.  entered  an  order  duly  dismissing  said  petition 
with  costs  and  sustaining  said  demurrer;  said  matter  having 
been  fully  argued  before  said  court. 

Fourth.  Your  petitioners  charge  the  fact  to  be  that  the  said 
District  Court  erred  in  dismissing  said  petition  and  in  sus- 
taining said  demurrer;  and  your  petitioners  are  aggrieved 
thereby  and  therefore  pray  this  honorable  court  to  review 
and  revise  the  decision  of  said  court  below. 

Fifth.  No  proof  was  taken  in  connection  with  the  deter- 
mination by  the  Honorable  G.  S.  and  the  entire  proceedings 


1776      PETITIONS    TO    REVIEW    ORDERS    IN    BANKRUPTCY. 

upon  which  said  dismissal  was  grounded  appear  in  the  ex- 
hibits hereto  attached. 

Sixth.  '■  Your  petitioners  further  show  that  no  opinion  was- 
filed  by  said  court  in  the  matter. 

Seventh.  Your  petitioners  therefore  pray  that  such  order 
of  the  District  Court  be  set  aside  and  held  for  naught  and  that 
by  the  ,order  of  this  court  it  be  decreed  that  your  petitioners 
have  a  right  to  liave  an  issue  framed  and  the  truth  of  the 
averments  contained  in  their  said  petition  determined  accord- 
ing to  the  rules  and  procedure  applicable  in  such  cases,  and 
that  your  petitioners  be  given  such  other  relief  as  shall  be 
proper. 

That  an  order  be  entered  directing  the  manner  and  time, 
of  service  of  this  petition.  '  A.  B., 

C.  B., 
R.  X.,  Attorney  for  Petitioners. 

A.  B.,  one  of  the  petitioners  mentioned  and  described  in 
the  foregoing  petition,  does  hereby  make  solemn  oath  that  the 
statements  contained  therein  are  true  according  to  the  best  of 
his  knowledge,  information  and  belief.  A.  B. 

Sworn  and  subscribed  to  before  me  this  day  of , 

A.D. .  J.  N., 

Notary  Public, County, . 

(1)  Congress  Ixas  provided  two  means  of  review  hy  a  Circuit  Court  of 
Appeals  of  orders  and  jiidgments  of  a  court  of  bankruptcy.  Sec.  25  of  the 
Bankruptcy  Act  of  1898  provides  for  appeals  in  three  classes  of  cases. 
Par.  24&'  of  the  same  act  provides  for  superintending  and  revising  in  mat- 
ters of  law  only. '  An  appeal  is  taken  in  the  usual  form,  and  the  Court  of 
Appeals  may  review  both  matters  of  fact  and  law  on  such  proceedings.  But 
on  a  petition  to  review  an  order  of  a  court  of  bankruptcy  the  Circuit 
Courts  of  Appeals  are  confined  to  questions  of  law. 
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No.  179. 

Petition  in  Circuit  Court  of  Appeals  to  Review  an  Order  in 
Bankruptcy  Disallowing  Labor  Claims. 

The  United  States  Circuit  Court  of  Appeals 
For  the Circuit. 

In  re  A.  B.  &  Company,  et  al..  Petitioners. 

And  now  comes  E.  F.,  for  himself  and  eighty-eight  other 
labor  claimants,  whose  names,  as  well  as  the  amounts  due 
them,  respectively,  for  labor  performed  by  them  for  said  A.  B. 
&  Company  within  three  months  next  before  the  appointment 
of  the  receiver,  August  27th,  1898,  appear  in  the  agreed  state- 
ment of  facts  attached  to  this  petition  and  marked  "Exhibit 
A,"  and,  complaining  of  the  orders  and  judgment  heretofore 
rendered  against  these  complainants  by  the  Hon.  A.  T.,  judge 

of  the  District  Court  of  the  United  States  for  the District 

of  — - — ,  says  : 

On  the  22nd  day  of  October,  A.  D.  1900,  this  cause  came  on 
-to  be  heard  before  said  judge,  to  review  the  proceedings  and 
final  order  of  A.  M.,  Esq.,  one  of  the  referees  in  bankruptcy 
within  and  for  said  district,  which  said  proceedings  and  final 
order  was  based  upon  said  agreed  statement  of  facts. 

All  creditors  and  all  persons  in  interest  having  consented 
to  said  agreement,  and  to  this  proceeding,  and  having  so  con- 
sented after  the  expiration  of  the  time  limited  for  other  per- 
sons to  come  into  the  case,  it  is  conceded  that  all  are  bound 
by  the  order  of  this  court  under  the  provisions  of  said  stipu- 
lation. 

Your  petitioners  contended  in  the  court  below,  as  they  now 
contend  in  this  court : 

First.  That  upon  the  facts  set  forth  in  said  agreed  statement 
of  facts  which  is  attached  hereto,  marked  "Exhibit  A,"  and 
made  a  part  of  this  petition,  said  funds  passed  into  the  hands 

of  the  said  trustee  charged  by  force  of  the  laws  of with 

an  equitable  lien  in  favor  of  said  claimants,  and  each  of  them 
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as  set  forth  in  schedule  B,  attached  to  said  statement  of  facts, 
and  that  said  claimants  were  and  are  entitled  to  be  first  paid 
from  said  funds  after  the  payment  of  taxes  and  costs  of  ad- 
ministration. 

Second.  That  in  said  proceedings  of  the  Common  Pleas 
Court,  that  court  acquired  full  and  complete  jurisdiction  for 
the  purpose  of  determining  the  respective  rights  of  the  parties 
to  that  suit.  That  the  parties  and  subject-matter  were  all  be- 
fore that  court,  and  that  .no  other  court  had  jurisdiction,  nor 
could  they  acquire  juris<Jiction  to  adjudicate  and  determine 
the  issues  there  involved. 

That  no  proceedings  were  ever  instituted  in  the  court  of 
bankruptcy  to  stay  that  proceeding,  and  that  that  court  had, 
therefore,  complete  jurisdiction  to  proceed  as  it  did  proceed 
to  final  decree,  and  that  before  the  adjudication  in  bank- 
ruptcy. 

The  petitioners,  therefore,  contended,  as  they  now  contend, 
that  that  fund  was  in  the  custody  of  that  court,  which  was 
proceeding  to  administer  upon  it,  and  that  by  reason  of  the 
ruling  and  judgment  herein  complained  of,  they  have  been 
aggrieved  and  damaged  to  the  full  extent  of  the  several 
amounts  due  them  as  aforesaid. 

Thisv  cause  thus  being  submitted  to  the  court  op.  questions 
of  law  arising  upon  the  facts  so  as  aforesaid  agreed  upon  by 
all  the  parties  having  an  interest  in  the  estate  of  said  bank- 
rupt, or  either  of  them,  the  court  decided  and  held,  as  matter 
of  law : 

First.     That  section  3206a  of  the  Revised  Statutes  of 

created  no  lien  in  favor  of  said  labor  claimants  upon  the  funds 
in  the  hands  of  the  receiver  in  the  state  cou-rts,  or  in  the  hands 
of  the  trustee  in  bankruptcy  for  distributfon. 

Second.  That  section  64b  of  the  ■  Bankrupt  Act  does  not 
fix  or  prescribe  any  lien  in  favor  of  the  wages  due  these 
claimants. 
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Third.  That  under  the  facts  set  forth  under  the  agreed 
statement  of  facts,  said  labor  claimants  have  no  interest  in 
said  funds  other  than  as  common  creditors, , 

The  court  declined  to  pass  upon  and  construe  the  effect  and 

validity  of  the  decree  of  the  Court  of  Common  Pleas  of 

county,  ,  in  favor  of  said  labor  claimants  January  13th, 

1899. 

The  court  thereupon  ordered,  adjudged  and  decreed  that 
the  orders  of  said  referee  heretofore  made  in  this  case  upon 
the  same  issues,  and  based  upon  the  same  facts  in  respect  to 
these  labor  claims,  be  affirmed,  and  that  the  petition  of  these 
claimants  on  their  behalf  be,  and  the  same  was  dismissed.  A 
copy  of  said  order,  marked  "B,"  is  attached  hereto. 

To  all  of  which  ruling  of  law  and  judgment  of  the  court 
these  labor  claimants  at  the  time  excepted  and  still  do  except, 
and  they  now  pray  this  honorable  court  to  review  said  rul- 
ings, orders  and  judgments  of  the  honorable  District  CoiU't 
herein  complained  of,  order  the  payment  of  said  labor  claims 
as  set  forth  in  said  schedule  "A,"  attached  to  said  agreed  state- 
ment of  facts  from  the  funds  now  in  the  hands  of  the  trustee, 
H.  S.,  and  for  such  other  relief  as  they  may  be  found  entitled  to. 

Y.  &  Y., 
Attorneys  for  all  the  within  named  labor  claimants  and  Peti- 
tioner, E.  F. 

United  States  of  America,  State  of ,  County  of ,  ss. 

District  aforesaid. 
E.  F.,  being  the  petitioner  -above  named,  for  himself  and 
others,  does  hereby  make  solemn  oath  that  the  statements  con- 
<  tained  in  the  foregoing  petition  subscribed  by  him  are  true. 

•  E.  F. 

,Sw;orn  to  and  subscribed  by  E.  F.,  before  me,  this dav 

of ,  A.  D. . 

W.  K, 
Notary  Public, 
— —  County. 

(1)  Taken  from  the  record  in  re  Laird,  109  Fed.  Rep.  SSO,  48  C.  C.  A.  538. 
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No.  177. 

Petition  to  a  Circuit  Court  of  Appeals  to  Review  an  Order  in 
Bankruptcy  to  Compel  Assignee  to  Pay  over  Moneys  to 
Trustee. 

United  States  Circuit  Court  of  Appeals,  Sixth  Circuit. 

>  In  Bankruptcy. 


Leonard  Comingor, 
Petitioner. 


The  petitioner,  Leonard  Comingor,  respectfully  represents 
that  on  the  14th  day  of  February,  1899,  Sinsheimer,  and 
others,  creditors  of  Simonson,  Whiteson  and  Company,  filed 
their  petition  in  bankruptcy  in  the  District  Court  of  the  United 
States  for  the  district  of  Kentucky,  showing  that  said  debtors 
made  an  assignment  to  this  petitioner  December  5th,  1898, 
for  the  benefit  of  creditors,  asking  an  adjudication  in  bank- 
ruptcy and  praying  a  subpoena  against  the  alleged  bankrupts' 
and  this  petitioner,  to  which  said  alleged  bankrupts  tendered 
answer  and  plea  and  this  petitioner  did,  March' 21st,  1899, 
move  the  court  to  dismiss  as  to  him  and  without  waiving  the 
same,, tender  an  answer,  although  nothing  was  alleged  against, 
him  save  that  he  was  assignee  for  creditors.  Petitioner  says 
that  no  further  notice  was  taken  of  him  in  this  proceeding 
and  no  action  taken  on  his  motion  to  dismiss  or  offer  to 
answer.  He  says  that  in  both  subsequent  appeals  and  in  all 
proceedings  subsequent  to  said  motion  to  dismiss,  he  was 
simply  dropped  out  of  the  case  by  common  consent.  He  says 
he  was  never  treated  or  considered  as  a  party  to  this  bank- 
ruptcy proceeding"  by  the  court  or  the  parties,  since  March, 
1899,  either  in  the  District  Court  or  either  of  the  appeals  to  this  > 
court,  as  the  orders,  pleadings  and  records  will  show.  (See 
record  in  this  court  No.  716,  page  20,  paragraph  3,  which 
record  is  hereinafter  referred  to  as  part  hereof. ) 

This  petitioner  says  further  that  on  March  28th,  1899,  said 
Simonson,  Whiteson  and  Company  were  adjudged  bankrupts 
and  an  appeal  was  taken  to  this  honorable  court,  resulting  in 
a  reversal,  with  directions  to  the  District  Court,  to  allow  the 
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tendered  answer  of  Simonson;  Whiteson  &  Company  to  be 
filed  and  directing  a  trial  on  issue  made.  In  accordance  there- 
to said  District  Court  did  on  August  12th,  1899,  set  aside  and 
annul  said  adjudication,  file  said  answer,  and  on  the  20th  day 
of  September,  1899,  again  adjudge  said  Simonson,  Whiteson 
and  Company  bankrupts,  who  again  appealed,  September 
22nd,  ,1899.  All  of  the  matters  herein  so  far  referred  to  ap- 
pear in  Records,  Nos.  716  and  777 ,  in  this  court,  and  are 
referred. to  as  parts  hereof. 

Petitioner  says  that  on  said  last  appeal  the  adjudication  of 
the  said'  District  Court,  made  the  20th  day  of  September,  1899, 
was  affirmed  and  the  mandate  of  this  court  was  filed  below  on 
the  17th  day  of  May,  1900,  and  the  case  referred  to  Baskin, 
referee  in  bankruptcy,  who  did  on  the  28th  day  of  May,  1900, 
enter  an  order  without  notice  and  no  appearance  of  any  one, 
directing  this  petitioner  to  file  with  him  an  itemized  statement 
of  receipts  and  disbursements  as  assignee  under  the  deed  of 
assignment  of  the  bankrupts  and  to  appear  before  him  in  per- 
son to  settle  his  accounts  as  said  assignee.  A  certified  copy  of 
said  order  was  served  on  this  petitioner  and  is  filed  herewith 
as  part  hereof,  marked  Exhibit  No.  1. 

Petitioner  says  that  he  was  thus  required  to  give  and  did 
give  to  said  referee  said  itemized  account,  from  which  it  ap- 
peared that  before  any  proceedings  in  bankruptcy  he  had 
realized  on  all  the  assets  of  the  bankrupts,  under  direction  and 
order  of  the  state  court,  where  a  suit  was  pending  long  before 
any  petition  in  bankruptcy,  in  which  he  was  settling  his  ac- 
counts ;  that  he  realized  from  said  assets  the  sum  of  $92,865.77, 
being  over  22  per  cent,  more  than  the  appraised  value  as  made 
under  oath  by  the  appraisers  appointed  by  the  state  court ;  that 
he  had  disbursed  for  expenses  in  carrying  on  the  btisiness  and 
converting  assets  into  cash  the  sum  of  $19,876.73 ;  that  he 
drew  as  his  commissions  $3,398.90,  and  paid  his  counsel  for 
necessary  services  $3,200.00,  all  before  any  proceedings  in 
bankruptcy.  A  copy  of  said  statement  is  filed  as  part  hereof, 
marked  Exhibit  No.  2. 


1782      PETITIONS    TO -REVIEW    ORDERS    IN    B,\NKRUPTCY. 

Whereupon,  on  the  20th  of  June,  1900,  the  referee  entered 
an  order  appointing  the  Louisville  Trust  Company  receiver 
herein  and  directing  the  said  receiver  to  apply  to  the  Jefferson 
Circuit  Court/  Common  Pleas  Division,  for  an  order  directing 
the  state  court  receiver  to  pay  over  to  the  receiver  herein  the 
entire  fund  in  said  state  court  in  the  action  of  L.  Comingor, 
assignee,  etc.,  vs.  Simonson,  Whiteson  and  Co.,  at  the  same 
time  directing  that  the  receiver  shall  not  appear  in  said  action 
and  shall  not  receive  less  than  the  whole  sum  in  said  court. 
Said  referee's  order  further  required  petitioner  herein  and  his 
counsel  in  said  state  court  proceedings  to  appear  three  days 
thereafter  and  show  cause  why  they  should  not  pay  over  to 
the  receiver  the  sums  held  by  them  as  commissions  and  fees- 
and  the  balance  of  $6,766.53,  not  then  paid  into  the  state  court 
by  Comingor,  assignee,  for  creditors  and  still  in  his  hands.  A 
copy  of  said  order  is  filed  as  part  hereof,  marked  Exhibit  No. 
3.  On  the  next  day,  June  21st,  1900.  said  Trust  Company,  re- 
ceiver herein,  appeared  before  said  state  Circuit  Court  and 
asked  leave  to  withdraw  the  entire  fund  in  court,  $46,305-05, 
all  of  which  was  submitted  to  said  Circuit  Court.  A  copy  of 
said  motion  is  filed  as  part  hereof,  marked  Exhibit  No.  4.  Ac- 
companying said  motion  was  a  notice  served  on  petitioner  by 
the  receiver  in  bankruptcy  that  the  motion  would  be  made  be- 
fore the  state  court  June  21st,  1900,  and  a  copy  of  an  injunc- 
tion of  the  District  Court  in  this  matter  enjoining  and  restrain- 
ing this  petitioner  from  making  any  opposition  to  said  motion, 
said  injunction  expressly  prohibitiilg  this  petitioner  by  name 
"from  taking  any  steps,  instituting  or  having  any  proceedings 
affecting  the  estate  and  assets  of  Simonson,  Whiteson  and  Co., 
in  any  state  court  and  Especially  in  action  No.  19,944-  entitled 
L.  Comingor,  etc.,  vs.  Simonson,  Whiteson,  etc.,  pending  in 
the  Jefferson  Circuit  Court."  A  certified  copy  of  said  injunc- 
tion and  said  notice  are  hereby  filed  herewith  as  part  hereof 
marked  Exhibits  Nos.  5  and  6,  respectively.  All  of  which 
the  state  court  took  under  advisement. 
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At  the  same  time  that  the  receiver  in, bankruptcy  was  ap- 
plying to  the  state  court  as  shown,  and  your  petitioner  was 
restrained  irom  opposing  or  appearing  in  response  to  said  no- 
tice, the  referee  in  bankruptcy,  sua  sponte,  ruled  the  petitioner 
herein  to  pay  to  said  receiver  the  money  retained  by  him  as 
commissipns  as /appears  in  said  Exhibit  No.  3.  Petitioner  re- 
sponded June  23rd,  1900,  to  this  rule,  fliat  he  retained  the 
money  as  his  commissions  as  assignee  under  the  deed  before 
any  proceedings  in  bankruptcy,  and  that  he  had  used  them 
and  was  unable  to  pay  it  to  the  receiver.  A  copy  is  herewith 
filed  as  part  hereof,  marked  Exhibit  No.'  7.  Immediately  on 
filing  said  response,  said  referee  adjudged  the  same  insuf- 
ficient, made  the  rule  absolute,  and  ordered  the  petitioner  to 
pay  said  sum  to  the  receiver  before  June  30th,  1900.  A  cop}' 
of  said  order  is  filed  herewith  as  part  hereof  marked  Exhibit 
No.  8.  Before  said  date,  however,  viz.,  June  28th,  1900,  said 
referee,  without  notice  or  appearance  of  any  one  and  sua 
sponte  entered  another  show  cause  order  and  had  the  same 
served  on  petitioner,  ruling  him  to  pay  by  June  30th,  1900, 
to  the  receiver  in  bankruptcy  the  further  sum  of  $3,000.00, 
"recited  in  his  report,"  as  having  been  paid  to  his  counsel  and 
the  further  sum  of  $200.00,  as  shown  in  said  report  to  have 
been  paid  to  others'  counsel.  A  copy  of  which  order  is  filed 
as  part  hereof,  marked  Exhibit  No.  9.  To  which  this  peti- 
tioner responded  June  30th,  1900,  that  these  payments  were 
made  before  any  bankruptcy  proceedings,  that  he  has  no 
means  to  pay  said  sums  to  the  receiver,  that  before  the  petition 
in  bankruptcy  was  filed  and  before  he  had  any  knowledge,  in- 
formation or  intimation  that  it  would  be  filed,  relying  upon 
it  that  he  would  wind  up  his  trust  under  the  assignment,  he 
filed  his  petition  in  the  said  court  and  his  action  is  there  pend- 
ing and  he  is  still  subject  to  that  jurisdiction  and  required  to 
settle  in  the  state  court.  A  copy  of  this  response  is  filed  as 
part  hereof  marked  Exhibit  No.  10.  On  the  same  day  that 
said  response  was  filed,  June  30th,  1900,  the  Jefferson  Circuit 

t 
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Court  declined  to  entertain  said  bankruptcy  receiver's  motion 
hereinabove  shown  to  withdraw  funds  from  the  court,  because 
said  receiver  was  not  a  party  to  the  action,  and  said  court  sug- 
gested that  the  motion  would  be  entertained  when  said  receiver 
filed  his  petition  asserting  claim  to  the  fund  as  provided  in 
section  29,  Kentucky  Code  of  Practice.  Said  ruling  of  the 
court  is  in  writing  and  a  copy  thereof  is  filed  as  part  hereof, 
marked  Exhibit  No.  11. 

In  accordance  with  the  suggestion  of  the  state  Circuit  Court 
the  receiver  (who  had  in  the  meantime  been  chosen  trustee  in 
bankruptcy),  did  on  the  3rd  day  of  July,  1900,  file  a  claimant's 
petition  under  said  Kentucky  Code  provision,  in  the  state  Cir- 
cuit Court,  making  himself  a  party  to  said  action,  having  been 
directed  so  to  do  by  the  order  of  the  referee  in  bankruptcy. 
A  copy  of  said  petition  and  exhibits  attached  thereto,  including 
the  said  referee's  order  are  filed  as  parts  hereof,  marked  Ex- 
hibit No.  12.  Thereafter,  on  July  5th,  1900,  said  trustee  in 
bankruptcy  tendered  his  proposed  order  for  withdrawal  of  said 
fund  accompanying  the  same  with  notice  to  petitioner's  counsel 
and  their  response  whereupon  the  court  made  him  a  party  and 
entered  the  motion  for  leave  to  withdraw  the  funds  then  in 
said  court,  and  sustained  his  motion  and  gave  said  trustee  leave 
to  Withdraw,  which  was  done.  A  copy  of  said  motions  or  or- 
der and  the  notice  to  petitioner's  counsel  and  their  reply  is 
filed  as  part  hereof,  marked  Exhibit  No.  13. 

From  all  of  which  it  appears  that  the  trustee  in  bankruptcy 
became  a  party  to  the  petitioner's  suit  for  settlement  in  the 
state  court,  made  it  appear  to  said  court  that  all  its  officers, 
including  petitioner  and  his  counsel,  were  paid  and  the  fund 
remaining  in  said  court  would  be  distributed  among  the  cred- 
itor beneficiaries  of  said  deed  of  assignment  and  thus  obtained 
the  said  fund  for  distribution  in  bankruptcy  herein.  At  the 
same  time,  whilst  this  was  being  done,  the  petitioner  was  un- 
der injunction  from  the  District  Court  herein  as  already  shown, 
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preventing  any  action  on  his. part  in  said  state  court,  and  at 
the  same  time  was  being  pressed  by  said  show  cause  rules  of 
the  referee  in  bankruptcy  to  surrender  his  commission  and  pay 
back  the  money  expended  by  him  in  paying  counsel  before 
any  bankruptcy  proceedings,  his  response  to  said  rules,  among 
other  things,  showing  that  the  state  court  suit  was  pending  and 
he  was  within  that  jurisdiction  making  his  settlement.  He, 
therefore,  filed  his  petition  for  review  by  the  District  Court,  a 
copy  of  which  is  filed  as  part  hereof,  marked  Exhibit  No.  14. 
Upon  which  the  referee  filed  his  report  in  said  District  Court, 
of  which  a  copy  is  filed  as  part  hereof,  marked  Exhibit  No.  15. 
On  the  7th  day  of  July,  1900,  said  petition  for  review  came 
on  for  hearing  before  the  District  Court,  was  heard,  and  the 
District  Court  took  time  to  consider;  then,  on  the  16th  day  of 
July,  1900,  the  court  entered  an  order  referring  the  matter 
back  to  the  referee  with  directions  to  take  testimony  concern- 
ing the  character  of  the  services  of  the  petitioner  and  his 
counsel  under  the  deed  of  assignment,  and  their  value  to  the 
bankrupt  estate,  and  directing  the  referee  to  report  findings  of 
fact  and  any  modification  he  might  choose  to  make  of  his 
former  report  and  recommendation,  a  copy  of  which  is  filed  as 
part  hereof,  marked  Exhibit  No.  16.  Whereupon,  the  referee 
immediately  commenced  taking  evidence  and  continued  to  take 
from  time  to  time,  during  which,  viz.,  on  the  10th  day  of 
November,  1900,  this  petitioner  filed  an  additional  response 
before  the  referee,  showing  in  substance  that  as  appears  in 
these  proceedings,  neither  the  referee  nor  the  District  Court  has 
any  jurisdiction  of  the  petitioner  or  of  the  subject-matter  in 
controversy,  and  this  whole  proceeding  is  illegal  and  in  con- 
flict with  the  provisions  of  the  bankruptcy  law.  A  copy  of 
said  response  is  filed  as  part  hereof,  marked  Exhibit  No.  17. 
Thereafter  the  referee  reported  to  the  District  Court  on  De- 
cember 11,  1900,  in  which  report  he  declines  to  modify  his  for- 
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mer  rulings  and  report,  and  recommends  the  dismissal  of  pe- 
titioner's appeal  to  the  District  Court  for  review.  A  copy  of 
said  report  is  filed  herewith  as  part  hereof,  marked  Exhibit 
No.  18.  Thereafter,  on  December  22nd,  1900,  and  whilst 
this  matter  was  pending  before  the  District  Court,  the  said 
amended  or  additional  response  (Exhibit  No.  17)  was  also 
filed  in  said  court. 

Thereafter,  on  the  19th  day  of  January,  1901,  the  District 
Court  filed  an  opinion,  of  which  a  copy  is  filed  as  part  hereof, 
marked  Exhibit  No.  20,  sustaining  the  referee  and  dismissing 
the  petition  for  review  and  directing  proper  orders  to  be  en- 
tered to  that  end,  which  orders  were  entered  on  the  26th  day  of 
January,  1-901;  and  a  copy  of  the  same  is  filed  as  part  hereof, 
marked  Exhibit  No.  2l,  and  which  is  in  words  and  figures 
as  follows : 

In  the  District  Court  of  the  United  States,  Saturday,  Janu- 
ary 26th,  1901. 

In  the  Matter  of 

Sinsheimer,  Levinson  &  Co.,  etc., 

vs.  \  In  Bankruptcy. 

Simon,  Whiteson  &  Co.,  D.  G.  Simon- 
son,  I.  Whiteson  &  Leo  Stern. 

This  cause  coming  on  to  be  heard  on  the  petition  of  Leonard 
Comingor,  for  review  of  the  order  of  court  entered  herein  by 
John  B.  Baskin,  one  of  the  referees  of  this  court,  requiring 
Leonard  Comingor  to  pay  over  to  the  Louisville  Trust  Com- 
pany, trustee  in  bankruptcy  herein,  the  sums  of  $3,398.90  and 
$3,000.00,  and  th^e  court  being  fully -advised,  delivered  a  writ- 
ten opinion  which  was  filed  herein,  and  on  Jan.  19,  1901, 
and  in  pursuance  of  said  written  opinion,  it  is  considered,  or- 
dered and  decreed  by  the  court  that  said  petition  for  review 
filed  by  said  Comingor,  June,  1900,  is-  refused  and  dismissed, 
to  which  said  Comingor  excepts  and  it  is  adjudged  and  or- 
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dered  by  the  cottrt  that  said  Comingor  pay  to  said  Louisville 
Trust  Company,  tnistee,  the  said  sums  of  $3,398.90  and 
$3,000.00,  on  or  before  February  16th,  1901,  to  all  of  which 
said  Comingor  excepts. 

Your  petitioner  further  shows  that  he  is  aggrieved  by  the 
orders  of  said  District  Court  and  injured  thereby  and  that  the 
errors  complained  of  consist : 

First.  In  said  court  holding  that  the  referee  and  said  court 
had  jurisdiction  and  power  to  proceed  against  petitioner, 
Leonard  Coroingor,  in  the  summary  way  had,  he  being  a 
third  party,  and  not  one  of  the  bankrupts,  in  said  court  re- 
fusing and  dismissing  said  petition  for  review  and  in  not 
sustaining  same. 

Second.     In  said  court  holding  that  it  had  jurisdiction  and 
power  upon  the  proceedings,  orders  and  recommendations  of 
the  referee  had  to  adjudge  said  Leonard  Comingor  'in  con- 
tempt, and  to  punish  him  for  contempt,  or  to  ord^r  him  to 
•  pay  said  money. 

Third.  In  said  court  holding  that  the  referee  had  jurisdic- 
tion and  power  to  proceed  against  said  Leonard  Comingor,  in 
said  summary  manner  had. 

Fourth.  In  said  court  holding  that  said  Leonard  Comingor, 
held  said  money  for  the  bankrupts  and  could  be  proceeded 
against  in  said  summary  manner  had. 

Fifth.  In  said  court  holding  that  it  had  the  power  and  juris- 
diction herein  to  grant  or  issue  the  injunction  against  Leonard 
Comingor. 

Sixth.  In  said  court  holding  that  said  referee  had  the  power 
or  jurisdiction  to  issue  said  show  cause  orders  or  rules  there- 
on or  to  proceed  against  said  Leonard  Comingor  in  the  man- 
ner had  upon  said  orders  issued. 

Seventh.  In  said  court  holding  that  the  filing  of  said  re- 
sponses of  Leonard  Comingor  gave  said  referee  or  court  juris- 


1788      PETITIONS    TO    REVIEW    ORDERS    IN    BANKRUPTCY. 

diction  or  power  to  proceed  thereon  in  any  manner  in  said 
matter,  or  in  the  manner  had. 

Eighth.  In  said  referee  and  said  court  adjudging  said  re- 
sponses and  each  of  them  insufificient. 

Ninth.  In  said  court  finding  the  facts  to  be  and  adjudging 
that  said  sums  of  money  were  the  property  of  the  bankrupts' 
estate  and  that  said  Leonard  Comingor  never  claimed  title 
to  any  of  it  nor  made  any  claim  of  right  to  it,  or  ownership 
thereof  at  any  time,  and  that  he  had  never  claimed  to  have 
converted  it  to  his  own  use,  or  to  have  claimed  it  adversely  to 
the  bankrupts  or  the  trustee  or  the  receiver  in  bankruptcy. 

Tenth.  In  the  court's  adjudging  that  said  money  was  not 
converted  by  Leonard  Comingor  to  his  own  use,  but  held  for 
the  benefit  of  the  trustee.  « 

Thirteenth.  In  the  court's  finding  as  a  fact  and  adjudging 
mingor^was  properly  before  the  court  in  said  proceedings. 

Twelfth.  In  the  court's  fa.iling.  to  dismiss  said  contempt  pro- 
ceedings 'against  Leonard  Comingor  and  discharging  him. 

Thirteenth.  In  the  court's  finding  as  a  fact  and  adjudgin-^ 
that  said  Leonard  Comingor  was  a  party  to  this  proceeding  m 
bankruptcy. 

Fourteenth.  In  the  court  adjudging  and  ordering  said  Leon  - 
ard  Comingor  to  pay  said  sums  of  money  to  the  receiver  (who 
afterwards  became  the  trustee  in  bankruptcy)  in  the  summary 
manner  had,  after  ordering  said  receiver  and  trustee  to  make 
itself  a  party  to  the  state  court  proceeding  which  was  done, 
and  the  receiver  and  trustee  became  a  party  to  said  suit  in 
the  state  court  and  withdrew  all  the  money  paid  into  the 
state  court  by  said  Leonard  Comingor. 

'  Fifteenth.  In  the  court  holding  that  the  proceedings  herein 
against  petitioner,  Comingor,  are  equivalent  to  a  plenary  pro- 
ceeding against  him. 

Sixteenth.  In  the  court  holding  that  the  acts  and  proceed- 
ings herein  by  or  on  behalf  of  the  petitioner,  Comingor,  amount 
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to  or  are  equivalent  to  or  constitute  a  consent  to  the  jurisdic- 
tion of  the  referee  in  bankruptcy  or  the  District  Court  herein, 
in  these  proceedings  against  petitioner. 

Wherefore  your  petitioner  prays  that  the  orders,  judgments 
and  decrees  of  the  District  Court  be  reviewed  and  revised 
in  the  matters  of  law  and  that  it  be  adjudged  that  said  Dis- 
trict Court  was  without  jurisdiction,  and  if  that  can  not  be 
done,  then  adjudge  that  the  siimmary  proceedings  herein  were 
illegal  and  void  or  if  that  can  rjot  be  done  then  adjudge  that 
his  responses  were  sufficient  in  law  and  he  be  discharged.  He 
prays  for  an  ordef  of  this  honorable  court  directing  the  Dis- 
trich  Court  to  suspend  the  execution  of  its  judgment  of 
January  26th,  1901,  and  all  further  proceedings  against' your 
petitioner  in  this  matter  until  the  further  order  of  this  court,  - 
and  he  prays  for  all  other  necessary  and  proper  relief  herein. 

R.  X., 
Attorney  for  Petitioner. 

State  of  Kentucky,  County  of  Jefferson,  ss. 

Petitioner,  L.  Comingor,  on  oath  states  that  the  statements 
of  the  foregoing  petition  are'  true  as  he  believes. 

Leonard  Comingor. 

Subscribed  and  sworn  to  before  me  by  L.  Comingor,  this 
28th  day  of  January,  1901.  ^  My  commission  expires  January 
6,  1904.  -  D.  A.  Sachs, 

Notary  Public  in  and  for  Jefferson 
County,  Kentucky. 

(1)  Taken  from  the  record  in  Louisville  Trust  Co.  vs.  Comingor,  184 
U.   S.   18. 
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No.  180. 

Petition  to  a  Circtiit  Court  of  Appeals  to  Review  an  Order  in 
Bankruptcy  Marshaling  Liens.  ' 

United  States  Circuit  Court  of  Appeals 
For  the Circuit. 


In  Bankruptcy. 


In  the  matter  of 

E.  F.,  S.  H.,  &  J.  K., 

vs. 
The  A.  B.  Company,  Bankrupt. 

Petition  of  First  National  Bank  of for  Review. 

The  petition  of  the  First  National  Bank  of ,  a  creditor 

of  the  A.  B.  Company,  bankrupt  herein,  respectfully  shov/s 

.to  this  court  that  on  the  3rd  day  of  April,  1899,  a  creditor's 

petition  was  filed  against  the  said  A.  B.  Company,  which  is  a. 

corporation,  in  the  District  Court  of  the  United  States  for  the 

district  of ,  and  that  on  the  21st  day  of  April,  1899,  the 

said  A.  B.  Company  was  duly  adjudged  a  bankrupt,  and  that 

on  said  21st  day  of  April  the  District  Court  of referred 

said  estate  to  A.  M.,  referee  for  said  court,  and  that  one  of  the 
purposes  of  said  reference  was  for  said  referee  to  receive 
claim' against  said  bankrupt's  estate,  allow  or  disallow  same, 
and  to  pass  upon  secured  and  preferred  claims. 

Your  petitioner  shows  that  on  the  7th  day  of  June,  1899, 
it  filed  its  duly  verified  proof  of  claim  with  said  referee,  set- 
ting up  a  claim  against  said  bankrupt's ,  estate  for  seventeeii 
hundred  ($1,700.00)  dollars,  said  claim  consisting  of, a  note 
for  a  like  amount,  signed  by  said  bankrupt  and  A.  B.,  and 
also  claiming  and  asserting  a  lien  upon  certain  property  of 
said  bankrupt  under  and  by  virtue  of  a  mortgage  executed 
by  said  bankrupt  t^  said  A.  B.,  J.  F.  and  N.  G.,  mortgagees, 
to  secure  them  or  any  of  them  from  loss  by  reason  of  their 
being  liable  as  sureties  for  debts  of  said  bankrupt  or  becom- 
ing liable  therefor  within  a  period  of  four  years  thereafter. 
The  property  conveyed  by  said  mortgage  is  as  follows : 
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Lying  and  being  in  county,  of ■,  and  more  par- 
ticularly described  as  follows,  to  wit; 

[Here  describe  the  property  mortgaged.'] 

Said  mortgage  was  dated  April  15th,  1892,  was  duly  ac- 
knowledged and  recorded  October  12th,  1892,  and  the  limit  of 
indemnity  afforded  the  mortgagees  thereby  was  twenty-five 
thousand  ($25,000.00)  dollars.  A  copy  of  said  mortgage  was 
filed  with  said  proof  of  claim,  and  a  copy  thereof  is  filed  here- 
with,as  a  part  hereof  marked  "Exhibit  A." 

Your  petitioner  further  ■  shows  that  its  said  debt  was  origi- 
nally created  April  10th,  1895,  within  the  four  years'  limit 
set  out  in  said  mortgage,  and  it  claimed  and  now  claims  to 
be  substituted  and  subrogated  to  the  rights  of  said  mortgagee, 
A.  B.,  under  said  mortgaige  and  that  its  said  debt  was  protected 
thereby  and  entitled  to  share-  in  the  indemnity  thereof.  Your 
petitioner  also  showed  and  shows  that  its  said  debt  was  origi- 
nally for  the  sum  of  three  thousand  ($3,000)_  dollars,  and 
had  been  reduced  from  time  to  time  by  partial  payments  there- 
on down  to  seventeen  hundred  ($1,700)  dollars,  and  that  this 
sum  was  due  and  unpaid,  and  is  now  due  and  unpaid,  and  the 
lien  had  not  and  has  not  been  waived,  released  nor  in  any 
wise  relinquished. 

Your  petitioner  further  shows  that  on  the  18th  day  of  No- 
vember, 1899,  said  referee  passed  upon  its  said  claim,  and 
allowed  it  only  as  a  general  or  unsecured  claim  against  said 
bankrupt's  estate,  and  refused  to  allow  the  same  as  secured  or 
entitled  to  any  lien  under  said  mortgage  dated  April  15th, 
1892,  or  the  rights  of  the  said  mortgagee,  A.  B.,  therein.  A 
copy  of  the  order  of  said  referee  upon  the  claim  is  filed  here- 
with as  a  part  hereof,  marked  "Elxhibit  B."  , 

Your  petitioner  shows  that  thereafter  on  the  24th  day  of 
November,  1899,  it  filed  its  petition  for  review  with  said  ref- 
eree, setting  out  the  error  complained  of,  and  that  the  referee 
forthwith  certify  to  the  judge  of  the  District  Court  the  ques- 
tion presented,  a  summary  of  the  evidence  relqitive  thereto  and 
the  finding  and  order  of  the  referee  thereon.    Whereupon,  said 
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referee  certified  to  said  judge  the  question  presented,  a  sum- 
mary of  the  evidence  relating  thereto,  the  finding  and  the 
order  thereon.  A  copy  of  said  order  of  the  referee  is  filed  here- 
with as  a  part  hereof  marked  "Exhibit  C." 

Your  petitioner  further  shows  that  thereafter,  on  the  1st 
day  of  December,  1899,  the  judge  of  the  said  District  Couri 
in  reviewing  the  findings  and  orders  of  the  referee  on  said 
questions,  held  that  said  debt  was  only  a  common  or  unsecured 
claim  against  said  bankrupt's  estate  and  not  protected  nor  se- 
cured by  the  mortgage  of  April  15th,  1892,  but  said  District 
Court  allowed  as  a  prior  and  secured  claim  a  debt  of  twenty- 
five  thousand  ($25,000)  dollars  due  to  the  Third  National 
Bank  by  said  bankrupt,  giving  to  said  bank  the  entire  indem- 
nity afforded  by  said  mortgage  of  April  15th,  1892,  and  ad- 
judging to  said  bank  a  lien  for  the  entire  sum  of  twenty-five 
thousand  ($25,000)  dollars.  A  copy  of  the  order  of  the 
said  District 'Judge  is  filed  herewith  as  a  part  hereof  marked 
"Exhibit  D." 

Your  petitioner  further  shows  that  the  question  of  law  de- 
cided by  the  District  Court  was,  that  under  the  provisions  and 
construction  of  the  mortgage  of  April  15th,  1892,  your  peti- 
tioner was  not  entitled  to  any  share  or  pro  rata  in  the  indem- 
nity of  said  mortgage,  or  to  be  substituted  to  the  rights  of  the 
mortgagee,  A.  B.,  thereunder,  but  that  the  Third  National  Bank 
was  entitled  to  and  should  receive  all  of  said  indemnity,  and 
be  adjudged  a  lien  for  the  entire  sum  of  twenty-five  thousan'l 
($25,000)  dollars. 

Your  petitioner  further  shows  that  at  the  time  the  Disti'ict 
Court  made  the  order  complained  of  herein  there  was  only 
twenty-two  thousand  ($22,000)  dollars  of  'indebtedness  of 
said  bankrupt  due  said  Third  National  Bank  which  was  in 
existence  at  the  execution  of  the  mortgage,  or  was  created 
within  four  years  thereafter,  and  that  the  balance  of  said  twen- 
ty-five thousand  ($25,000)  dollars,  to  wit,  three  thousand 
($3,000)  dollars,  was  not  created  until  more  than  four  years 
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after  the  execution  of  said  mortgage,  and  said  three  thousand 
($3,000)  dollars  was  not  and  is  not  secured  thereunder. 

Your  petitioner  ftu'ther  shows  that  it  is  aggrieved  by  the 
orders  of  the  said  District  Court,  and  injured  thereby,  and  that 
the  error  complained  of  consists : 

First.  That  saic}  District  Court  did  not  allow  and^  refused, 
to  adjudge  your  petitioner  a  lien  for  its  said  debt  upon  the, 
property  of  said  bankrupt's  estate  under  and  by  virtue  of 
the  provisions  of  the  mortgage  of  April  15th,  1892,  and  the 
rights  of  mortgagee,  A.  B.,  thereunder,  upon  the  property  of 
the  bankrupt  described  therein,  and  refused  to  subrogate  your 
petitioner  to  said  rnortgagee's  .rights. 

Second.  That  said  District  Court  did  not  allow,  and  re- 
fused to  adjudge  your  petitioner  its  pro  rata  share  upon  its  said 
debt  of  the  indemnity  afforded  the  mortgagees  in  the  mort- 
gage of  April  15th,  1892. 

Third.  That  said  District  Court  allowed  and  adjudged  to 
the  Third  National  Bank  the  full  amount  of  indemnity  af- 
forded the  mortgagees  in  the  mortgage  of  April  15th,  1892, 
to  secure  a  debt  of  twenty-five  thousand  ($25,000)  dollars, 
when  your  petitioner  shows  that  three  thousand  ($3,000)  dol- 
lars thereof  was  not  and  is  not  secured  by  said  mortgage. 

Fourth.  That  said  District  Court  adjudged  that  the  entire 
security  of  said  mortgage  redounded  to  the  benefit  of  said 
Third  National  Bank,  when  the  debt  of  said  bank  is  not  spe- 
cifically provided  for  therein,  nor  does  said  mortgage  show 
said  bank  is  entitled  to  any  priority  or  security  superior  to  your 
petitioner. 

.!.  Your  petitioner  shows  that  under  the  provisions  of  the  mort- 
gage of  April  15th,  1892,  and  under  the  rules  of. equity  and 
the.  law  o.f  substitution  and  subrogation,  and  under  section  64, 
b.  .5,  chapter.?,,  of  the  Bankruptcy  Act  of  1898,  your  peti- 
tioner is  entitled  to  all  the  rights  of  said  rnortgagee,  A.  B.,  to 
the  extent  of  its  said  debt,  and  that  thereunder  your  petitioner 
has  a  lien  upon  the  property  in  said  mortgage  described  to  se- 
cure its  said  debt,  inferior  only  to  that  of  the  S.  Trust  Com- 
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pany,  trustee,  and  Mrs.  Anna  Mueller,  and  of  equal  dignity^ 
to  the  lien  of  the  Third  National  Bank,  and  that  it  was  the 
duty  of  the  District  Court  to  so  hold. 

Your  petitioner  asks  for  an  early  hearing  of  this  matter, 
and  that  the  same  may  be  presented  upon  the  petition  and  ex- 
hibits filed  herewith,  or  if  your  honors  so  direct,  upon  the  orig- 
inal pleadings,  proofs,  evidence,  and  proceedings  now  on  file  in 
the  office  of  the  clerk  of  the  United  States  District  Court,  where 
said  proceedings  were  had. 

Wherefore,  your  petitioner  prays  that  the  order  of  the  said 
District  Court  may  be  reviewed  and  revised  in  matters  of  law 
so  as  to  adjudge  your  petitioner  a  lien  for  its  said  debt  under 
the  mortgage  of  April  15th,  1892,  and  the  Tights  of  mortgagee, 
A.  B.,  thereunder  for  its  costs  herein,  and  all  proper  and  equi- 
table relief.  '      '  R.  X., 

[Veriftcation.]  Attorney  for  Petitioner. 

Taken  from  the  record  in  Courier-Journal  Job  Printing  Co.  vs.  Schaef- 
fer-Meyer  Brewing  Co..  101  Fed.  Rep.  699,  41  C.  C.  A.  614. 


No.  181. 

Petition  to  a  Circuit  Court  of  Appeals  to  Review  an  Order  is 
Bankruptcy  under  sec.   67f. 

The  United  States  Circuit  Court  of  Appeals 
For  the Circuit. 

IntheMatter  of  A.  B.,     )  t     t>     i 

Bankrupt,  [  In  Bankruptcy. 

Your  petitioner,  T.  A.,  comes, and  shows  to  the  Honorable 
Court,  that  on  September  10,  1900,  A.  B.  was  adjudged  a 
bankrupt  in  the  District  Court  of  the  United  States  for  the 

Division  of  the District  of  .  and  that  on  the 

22nd  day  of  the  same  month  your  petitioner  was  duly  appointed 
trustee  of  the  estate  of  said  bankrupt,  and  having  qualified 
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as  such,  has  since  been;  and  is  now,  in  the  discharge  of.  the 
duties  of  said  trust. 

At  the  time  of  fiUng  his  petition  in  bankruptcy,  the  said 

A.  B.  was  the  owner  of  a  stock  of  merchandise  in county, 

— — ,  which  he  had  acquired  about  two  months  previous,  and 
which  constituted  all  his  available  assets.  In  October,  1893, 
C.    Bros,   obtained   judgment   against   him   in   the   Supreme 

Court  at ,  for  $ and  cost  of  suit.  '  An  alias  execution 

was  issued  on  this  judgment  by  the  clerk  of  the  Supreme  Court 
on  September  6,  1900,  tested  the  first  day  of  the  preceding 
term,  to  wit,  the  second  Monday  in  September,  1899,  which 

came  to  .the  hands  of  the  sheriff  of  county,  ,  the 

next  day,  and  was  by  him,  on  September  8,  1900,  levied  on 
said  stock  of  merchandise.  This  with  the  levy  of  another 
execution,  precipitated  the  bankruptcy  of  A.  B.,  who  filed  his 
petition  the  same  day,  but  a  few  hours  later,  lie  was  insolvent 
when  the  levy  was  made,  and  had  been  more  than  four  months 
prior  thereto. 

Under  the  orders- of  the  bankrupt  court  said  stock  of  goods 
was  turned  over  to  petitioner  as  trustee,  who  converted  the 
same  into  cash.  The  proceeds  were  enough  to  pay  said  judg- 
ment and  cost,  but  insufificient  to  pay  all  the  creditors  of  said 
bankrupt. 

The  said  judgment  creditors  asserted  a  prior  claim  to  the 
proceeds  of  said  stock  of  goods,  claiming  a  lien  thereon  by 
virtue  of  the  levy  of  said  execution  as  of  the  date  of  the  teste 
of  the  execution,  which  your  petitioner  denied,  insisting  the 
levy  and  whatever  lien  the  creditors  obtained  by  said  levy,  was 
avoided  by  the  subsequent  bankrupt  proceedings  had  within 
four  months  next  after  the  levy.  The  referee  refused  to  allow 
the  judgment  creditors  priority,  sustaining  the  contention  of 
the  trustee,  but  his  action  was  overruled  by  said  district 
judge,  who  sustained  the  contention  of  the  said  judgment  cred- 
itors, and  ordered  the  payment  of  their  judgment,  interest  and 
cost  in  full. 

Your  petitioner  excepted  to  the  said  action  and  judgment 
of  said  district  judge,  and  the  said  creditors  and  petitioner 
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filed  in  said  court  a  condensed  and  agreed  statements  of  facts 
and  the  record  in  the  cause,  and  a  duly  certified  copy  of  the 
same  is  filed  herewith  as  Exhibit  No.  1,  with  the  prayer  that 
it  be  made  part  of  this  petition. 

Your  petitioner  shows  that  the  levy  and  lien  created  by  the 
levy  of  said  execution,  was  avoided  by  the  subsequent  bank- 
ruptcy proceedings,  under  section  67 f  of  the  B.  A.  of  1898, 
making  null  and  void  all  levies,  judgments,  attachments  or 
other  liens,  obtained  against  an  insolvent  person  at  any  time 
within  four  months  prior  to  fihng  a  petition  in  bankruptcy,  and 
the  said  trustee  is  aggrieved  by  the  action  and  judgment  of  said 
district  judge  in  refusing  to  avoid  the  levy  of  said  execution 
and  discharge  the  lien  created  thereby,  thus  defeating  the  law- 
ful application  of  the  section  referred  to,  and  preventing  a 
ratable  distribution  of  the  estate  of  said  bankrupt  amorigst  alt 
his  creditors. 

The  trustee  therefore  prays  that  he  be  allowed  to  file  this, 
his  petition  for  a  review  of  the  action  of  said  district  judge, 
and  that  said  judgment  be  reviewed,  revised  and  reversed,  and 
that  petitioner  be  allowed  and  directed  to  make  a  ratable  distri- 
bution of  the  estate  of  said  bankrupt  amongst  all  his  creditors, 
and  he  will  ever  so  pray.  T.  A.,  Trustee. 

R.  Y.,  Attorney. 

State  of , 

County  of ,  ss. 

Personally  appeared  before  me,  the  undersigned  authority, 
T.  A.,  and  makes  oath  in  due  form  of  law,  that  he  is  the  trus- 
tee in  the  foregoing  matter,  and  is  familiar  with  all  the  facts 
set  out  in  the  foregoing  petition,  and  that  the  same  are  true  to 
the  best  of  his  knowledge  and  belief.  T.  A. 

Sworn  to  and  subscribed  before  me,  this  — —  day  of . 

[Seal]  J.  N., 

Notary  Public  in  and  for , 

County . 

(1)  Taken  from  the  record  /«  ri? '  Darwin,  Petitioner,  117  Fed.  Rep.  407. 
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No.  182. 

Stipulation  Reducing  Record. 

The  District  Court  of  the  United  States,  for  the 

District  of . 

A.  B.,  Plaintiff, 

vs. 
C.  D.,  Defendant. 

In  the  above-entitled  case,  it  is  hereby  stipulated  by  the 
solicitors  for  the  parties  thereto  that  if  an  appeal  be  taken, 
the  clerk,  in  making  a  transcript  of  the  record  may  omit  there- 
from the  following  papers  and  records,  to  wit  [here  set  forth 
the  papers  and  records  by  name  zvhich  are  to  be  omitted],  and 
that  an  order  may  be  entered  if  the  same  to  the  court  shall 
seem  proper,  in  accordance  with  this  stipulation. 
Dated -.  [To  be  signed  by  all  the  solicitors.] 
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No.  183. 

Praecipe  Designating  Parts  of  Record  to  be  Included  in 
Transcript  of  Appeal  or  Writ  of  Error  (1). 

The  District  Court  of  the  United  States 

For  the District  of . 

A.  B., 

vs. 
CD. 
To  the  Clerk : 

You  are  requested  to  take  a  transcript  of  record  to  be  filed 
in  the  United  States  Circuit  Court  of  Appeals  for  the Cir- 
cuit, pursuant  to  an  appeal  [or  writ  of  error]  allowed  in  the 
above-entitled  cause  and  to  include  in  such  transcript  of  record 
the  following  and  no  other  papers  or  exhibits,  to  wit : 

[Here  specify  by  name  each  paper  desired  to  be  included  in 
the  transcript.]  Respectfully, 

X.  &  X., 
Attorneys  for  Appellant  [or  Plaintiff  in  Error.] 

(1)  The  certificate  of  the  clerk  should  show  that  the  transcript  of  record 
was  made  in  accordance  with  prcBcipe  of  the  party  remo-ving  the  case, 
designating  the  papers  to  be  included.  See  Meyer  vs.  Mansur  &  Tebbetts 
Imp.  Co.,  85  Fed.  Rep.  874,  29  C.  C.  A.  46S ;  Nashua  &  Lowell  Corp.  vs. 
Boston  &  Lowell  Corp.,  61  Fed.  Rep.  237  (244),  9  C.  C.  A.  468;  Cunning- 
ham vs.  German  Ins.  Bank,  103  Fed.  Rep.  932;  R.  R.  Co.  vs.  Schutte,  100 
U.  S.  644;  West  vs.  East  Coast  Cedar  Co.,  113  Fed.  Rep.  737. 

It  is  proper,  but  not  necessary,  for  counsel  to  submit  prcecipe  to  adverse 
counsel  before  the  transcript  is  made.  In  case  the  clerk  is  requested  by  one 
party  to  include  a  paper  in  the  transcript  and  is  requested  by  the  other 
party  to  leave  out  the  same  paper,  he  may  apply  to  the  judge  for  instruc- 
tion.    Hoe  vs.  Kahler,   27  Fed.  Rep.  145. 

The  clerk  should  not  transmit  original  papers  except  for  the  purpose  of 
inspection.    Smith  vs.  Craig,  100  U.  S,  226. 
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No.  184. 
Praecipe  for  Transcript  in  Bankruptcy  (1). 

[Caption.^         ,     . 
To  Clerk : 

Please  make  transcript  of  following-named  papers,  in  the 
above-entitled  matter : 

First.     Claim  of  The  E.  F.  Company. 

Second.     Petition  of  trustee  to  expunge  said  claim. 

Third.     Waiver  of  The  E.  F.  Company  as  to  the  filing  and 
date  of  hearing  of  said  petition. 

Fourth.     Proceedings  before  referee  in  the  claim  of  The  E. 
F  Grocery  Company. 

Fifth.    Petition  of  The  E.  F.  Co.  in  review  of  referee's 'opin- 
ion and  order  expunging  its  claim. 

Sixth:    Opinion  of  District  Judge,  Hon.  A.  C. 

Seventh.     Decree  filed  March  28,  1902. 

Eighth.     Petition  on  appeal. . 

Ninth.    Assignment  of  errors. 

Tenth.    Allowance  of  appeal. 

Eleventh.    Citation  and  service  of  same. 

Twelfth.     Motion  of  The  E.   F:   Co.   to  correct  entry  of 
March  28th,  1902. 

Thirteenth.    Entry  overruling  same. 

Fourteenth'.    Praecipe  for  transcript. 

Fifteenth.     Certificate. 

And  file  said  transcript  with  clerk  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the Circuit.  ' 

B.  Y., 
Trustee  in  Bankruptcy. 


Dated 


(1)  As  to  this  practice  see  Cunningham  vs.  German  Ins.  Bank,  103  Fed 
Rep.  932. 
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No.  185. 

Order  that  Defendant  Deliver  to  Clerk  Exhibit  to  be  Trans- 
mitted with  the  Transcript  to  the  Court  of  Appeals  (i). 

ICaption  in  Trial  Court.] 

This  matter  coming  on  to  be  heard  upon  the  motion  of  com- 
plainant, therefor,  after  hearing  counsel,  on  motion  of  R.  X., 
Esq.,  solicitor  and  of  counsel  for  complainant,  it  is  ordered 
that  the  defendants  in  this  cause,  produce  and  deliver  to  the 
clerk  of  this  court,  the  original  trust  deed  marked  "Exhibit 
I,"  which  was  produced  and  offered  in  evidence  at  the  taking 
of  proofs  and  hearing  of  said  cause ;  and  that  the  same  be  trans- 
mitted by  the  clerk  of  this  court  with  the  record  of  this  case 
on  appeal  to  the  Circuit  Court  of  Appeals,  for  inspection  at  the 
hearing  and  determination  of  said  cause,  and  that  the  same 
be  returned  to  defendants  forthwith  after  said  hearing. 

(i)  R.  S.  sec.  698.  Original  papers  can  be  transmitted  to  Appellate 
Court  only  for  inspection  and  not  in  lieu  of  a  transcript  of  them.  Smith 
vs.  Craig,  100  U.  S.  226. 


No.  186. 

Order  to  send  Exhibits  to  a  Circuit  Court  of  Appeals  with 

Transcript. 

[Caption.] 

On  motion  of  Messrs.  X.  &  X.,  solicitors  for  complainant,  it 
is 

Ordered  that  in  addition  to  the  transcript  of  the  record  on 
appeal  in  this  suit  that  the  clerk  of  this  court  transmit  to  the 
clerk  of  the  United  States  Circuit  Court  of  Appeals  for  the 

— —  Circuit  at  ,  the  following  original  exhibits  in  this 

suit  to  be  by  him  safely  kept  and  returned  to  this  court  upon 
the  final  determination  of  the  appeal  in  this  suit  in  said  Court 
of  Appeals,  viz. : 

[Here  name  exhibits  to  be  transmitted.] 
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No.  187. 
.  Order  to  Send  Exhibits  to  Circuit  Court  of  Appeals. 

[Caption  in  District  Court. 

It  is  ordered  by  the  court  that  all  original  exhibits  produced 
or  used  at  the  hearing  of  the  motion  for  a  preliminary  injunc- 
tion in  the  District  Court  be  forwarded  to  the  clerk  of  the  United 

States  Circuit  Court  of  Appeals  for  the  Circuit  at  , 

to  be  used  on  the  hearing  of  said  cause  in  said  Court  of 
Appeals. 


No.  188. 

Stipulation  that  Printed  Record  May  be  Certified  as 
Transcript 

The  District  Court  of  the  United  States 

For  the District  of  — '■ —  Division — In  Equity. 

The  A.  B.  Company;  Complainant, 

vs. 
C.  D.  and  E.  F., 
Doing  Business  as  the  C.  D,  Company,  Defendants. 

In  the  above  entitled  cause*  it  is  stipulated  that  the  forego- 
ing printed  volume  may  be,  by  the  clerk  of  the  District  Court, 
returned  to  the  Circuit  Court  of  Appeals  as  and  for  the  tran- 
script upon  the  appeal  in  this  cause. 

Dated .  X.  &  X., 

.  Solicitors  for  Complainant. 
R.  Y., 
:    ,    ■  ■  Solicitor  for  Defendants. 
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No.  189. 

Stipulation  to  use   Printed  Records  on  a   Former  Writ  of 

Error. 

ICapiion.^ 

It  is  agreed  by  counsel  for  both  sides  that  this  case  was  heard 
on  being  remanded  to  the  record  on  which  it  was  heard  in  this 
court  on  the  former  appeal  by  the  A.  B.  Company,  with  the  ad- 
dition of  certain  letters  now  shown  in  the  transcript'  as  writ- 
ten by  Harrison  &  Dortch,  agents  of  said  company,  to  the 
said  company  and  its  special  agent,  Kimball,  from  December 
6th,  1896,  to  January  5th,  or  6th,  1897;  and  it  has  heretofore 
been  agreed,  and  is  agreed,  that  the  printed  record  in  this  court 
may  be  used  upon  this  appeal,  up  to  the  action  of  the  court  in 
taking  the  case  from  the  jury  on  the  completion  of  the  hear- 
ing, and  that  the  said  letters,  the  said  action  of  the  court,  and 
the  exceptions  filed  to  such  action  only  need  to  be  printed  upon 
this  appeal;  the  record  in  this  case  on  this  appeal  is  the  same 
as  the  record  on  the  former  appeal,  with  the  exception  of  said 
letters  introduced  as  evidence  below,  the  said  action  of  the 
court,  and  the  exceptions  made  thereto  by  the  plaintiffs  be- 
low. R.  X., 

Attorney  for  Appellant. 
R.Y., 
For  Appellees. 


No.  190. 

Order  Extending  Time  Within  Which  to  File  Record  in  Ap- 
pellate Court  (i). 

[Caption.] 

For  satisfactory  reasons  appearing  to  the  court  the  time  for 
filing  the  record  in  this  cause  in  the  Circuit  Court  of  Appeals, 

pursuant  to  the  appeal  sued  out,  is  extended  until  the  ■ 

day  of . 

(1)  This  order  should  be  filed  in  trial  court  and  sent  to  Appellate  Court 
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No.  191. 


Appearance  of  U.  S.  in  Circuit  Court  of  Appeals  Without 

Citation. 

United  States  Circuit  Court  of  Appeals 

For  the Circuit. 

A.  B.,  et  al.,  Appellants,  ] 

vs. 


No  

The  United  States  of  America^  Appellee.    J       ' 

The  United  States  come  into  court  and  say  that  there  is 
no  error  either  in  the  record  or  proceedings,  or  in  the  giving  of 
the  judgment  aforesaid,  and  pray  that  the  said  Circuit  Court 
of  Appeals  may  proceed  to  examine  as  well  the  record  and  pro- 
ceedings aforesaid  as  the  matters  aforesaid  above  assigned  for 
error,  and  that  the  judgment  aforesaid,  in  form  aforesaid 
given,  may  be  in  all  things  affirmed.  H.  C, 

United  States  Attorney 
For  the  United  States,  Appellees. 


No.  192. 
Motion  to  Dispense  with  Printing  Record  (i). 

\Caption.'\ 

Now  comes  the  appellant  [or  plaintiff  in  error]  and  moves 
the  court  for  leave  to  prosecute  his  appeal  [or  writ  of  error]  in 
this  court  without  printing  the  record  in  accordance  with  the 
rules  of  this  court. 

R.  X., 

Attorney  for  Appellant. 
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No.  193. 
Order  to  Dispense  with  Printing  Record  (i). 

\_C  option.] 

Upon  motion  of  the  appellant  [or  plaintiff  in  error]  it  is 
hereby  ordered  that  the  printing-  of  the  record  in  this  court  be 
dispensed  with  and  no  deposit  made  therefor. 

(i)   See  Form  No.  193. 


No.  194. 

Order  Granting  Leave  to  use  Printed  Records  in  Making  up 
Record  in  an  Appellate   Court. 

[Caption.] 

Upon  the  application  of  the  appellant  [or  plaintiff  in  error] 
it  is  hereby  ordered  that  the  clerk  of  this  court  may  use  the 
records  printed  in  the  court  below  in  making  the  record  in 
this  court  upon  the  payment  of  the  usual  supervision  fee. 


No.  195. 
Stipulation  to  Omit  Parts  of  Record  in  Printing. 

The  United  States  Circuit  Court  of  Appeals  for  the Dis- 
trict. 
A.  B.,  Appellant,   "] 

vs.  [No.  — — , 

C.  D.,. Appellee.     J 

In  the  above  cause  it  is  mutually  agreed  between  the  parties 
signing  this  stipulation  that  the  transcript  of  the  record  sent 
up  by  the  clerk  of  the  Circuit  Court  of  the  United  States  for  the 
western  division  of  the  western  district  of  Tennessee,  at 
Memphis,  shall  be  printed  as  sent  up,  except  that  the  following 
portions  thereof  may  be  omitted : 


APPELLATE    PROCEEDINGS. 


1805 


The  pages  referred  to  are  the  manuscript  pages  of  the 
record : 

First.  Subpoena  in  Chancery,  p.  53. 

Second.  Marshal's  service  of  same,  p.  54. 

Third.  Order  of  continuance,  p.  72. 

Fourth.  Order  of  continuance,  p.  78. 

Fifth.  Notice  of  taking  depositions,  p.  80. 

Sixth.  Order  of  continuance,  p.  82. 

Seventh.  Order  showing  plaintiif's  motion  to   remand,   p. 

234- 

Eighth.  Opinion  of  Hammond;  Judge,  pp.  235-238. 

Ninth.  Order  of  court  denying  motion  to  remand,  p.  239. 

Tenth.  Order  setting  demurrer  for  hearing,  p.  342. 

Eleventh.  Order  setting  demurrer  for  hearing,  p.  343. 

Twelfth.  Order  setting  demurrer  for  hearing,  p.  344. 

Thirteenth.  Order  setting  demurrer  for  hearing,  p.  345: 

Fourteenth.  Order  setting  demurrer  for  hearing,  p.  346. 

Fifteenth.  Oder  of  continuance,  p.  457. 

Sixteenth.  Notice  for  taking  depositions,  p.  478. 

Seventeenth.  Order  of  continuance,  p.  480. 

Eighteenth.  Transcript  of  Record  in  National  Revere  Bank 
vs.  Potter  and  others,  pp.  481-499. 

Nineteenth.  Subpoena  to  answer  Cross  Bill,  p.  546. 

Twentieth.  Marshal's  return  of  service,  p.  547. 

Twenty-first.  Exhibit  "  A  "  to  Vogel's  deposition,  debts  due 
to  Hill  Shoe  Company,  pp.  671-693. 

Twenty-second.  Exhibit  "  B  "  to  Vogel's  deposition,  debts 
due  by  Hill  Shoe  Company,  and  dividends  paid,  pp.  694-703. 

'Twenty-third.  Exhibit  "  B  "  to  C.  W.  Edmonds'  deposition 
being  assignment  of  Mary  T.  Hill  to  Edmonds,  provided  page 
of  the  record  where  the  assignment  is  previously  copied  is  re- 
ferred to  in  this  connection.    Record,  pp.  756-760. 
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Twenty-fourth.  Petition  of  National  City  Bank  of  New- 
York,  pp.  1035-1036. 

Twenty-Hfth.  Deposition  of  W.  A.  Wheatley,  pp.  1094- 
1 103. 

Twenty^sixth.  Deposition  of  S.  L.  Moore,  pp.  1126-1127. 
Twenty-seventh.  Order  of  continuance,  p.  1143. 
Twenty-eighth.  Order  of  continaunce,  p.  1309. 
Twenty-ninth.  This  stipulation. 

But  the  appellees  reserve  the  right  to  insist  hereafter,  if  ma- 
terial or  necessary,  that  many  parts  of  the  record  are  designated 
to  be  printed  by  the  appellants,  and  agreed  to  by  them  for  that 
reason,  which  are  not  required  for  the  purpose  of  the  appeal. 

Dated . 

X.  &X. 
For  Appellants. 

Y.&Y. 
For  Appellees. 


No.  196. 

Writ  of  Certiorari  for  Diminution  of  Record.^ 

United  States  Circuit  Court  of  Appeals,  for  the Circuit. 

United  States  of  America,  Judicial  Circuit,  ss. : 

The  President  of  the  United  States  of  America  to  the  Honor- 
able Judge  of  the  District  Court  of  the  United  States  for  the 
District  of : 
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Whereas,  there  is  now  pending  before  us  a  suit  in  which 
S.  M.,  receiver  of  the  A.  B.  Railway  Company,  and  the  Mer- 
chantile  Trust  Company  are  appellants,  and  C.  D.,  guardian  of 
E.  F.,  and  R.  H.,  guardian  of  G.  H.,  are  appellees,  which  suit 
was  removed  into  this  court  by  virtue  of  an  appeal  from  the 

District  Court  of  the   United   States   for  the  district 

of ;  and,  whereas,  it  has  been  suggested  to  this  court  that 

there  is  a  diminution  of  the  record  in  said  cause  because  the 
transcript  of  record'  in  this  court  does  not  contain  certain  rec- 
ord [here  name  the  papers  claimed  to  he  omitted  from  the 
transcript^,  which  were  introduced  in  evidence  as  alleged. 

We  being  willing  that  said  omission  or  defect,  if  any,  may  be 
corrected,  herewith  return  such  transcript  and  do  command 
that  under  your  seal,  distinctly  and  openly  you  send  the  rec- 
ord and  proceedings,  with  all  things  concerning  the  same,  as 
fully  and  entirely  as  they  remain  of  record  in  said  District  Court 
of  the  United  States  to  the  United  States  Circuit  Court  of 
Appeals  for  the circuit,  together  with  this  writ  forthwith. 

Witness  the  Honorable  Melville  W.  P\iller,  chief  justice  of 

the  United  States,  this day  of ,  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and  ^ — ,  and  of  the  inde- 
pendence of  the  United  States  the  one  hundred  and  twenty- 

[_Seal.']  F.  L., 

Clerk  of  the  United  States  Circuit  Court 
of  Appeals  for  the Circuit. 

(i)  The  Supreme  Court  is  authorized  by  sec.  716  to  issue  writs  of  cer- 
tiorari, {ex  parte  Vallandingham,  i  Wall.  243,  249,)  to  supply  imperfections 
in  a  record  of  a  case  already  before  it ;  and,  not  like  a  writ  of  error,  to  re- 
view the  judgment  of  an  inferior  court.  Luxton  vs.  North  River  Bridge 
Co.,  147  U.  S.  337 ;  U.  S.  vs.  Young,  94  U.  S.  258 ;  ex  parte  Gordon,  i  Black 
S03;  Beach  Mod.  Eq.  Prac,  sec.  963.  See  also  ex  parte  Hitz,  iii  U.  S.  766. 
The  Court  of  Appeals  a:ct  did  not  affect  this  power.  Am.  Construe.  Co. 
vs.  Jacksonville  Ry.  Co.,  148  U.  S.  380;  Sup.  Ct.  Rule  14. 

The  Circuit  Courts  of  Appeals  are  vested  by  the  act  creating  them  with 
power  to  grant  writs  of  certiorari.  Act  of  March  3,  1891,  sec.  12,  26  Stat, 
at  L.  826;  Rule  18,  C.  C.  A.;  Merrill  vs.  Floyd,  2  C.  C.  A.  58,  50  Fed.  Rep. 
849;  Blanks  vs.  Klein,  i  C.  C.  A.  254,  49  Fed.  Rep.  i ;  Randolph  vs.  Allen, 
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19  C.  C.  A.  353,  73  Fed.  Rep.  23 ;  Burnham  vs.  Ry.  Co.,  30  C.  C.  A.  594,  87 
Fed.  Rep.  168 ;  Dow  vs.  U.  S.  27,  C.  C.  A.  42,  81  Fed.  Rep.  1004. 


No.  197. 
Return  to  Writ  of  Certiorari  for   Diminution  of  Record. 

United  States  of  America, District  of . 


In  pursuance  of  the  command  of  the  within  writ  of  cer- 
tiorari^  I,   B.   R.,  clerk  of  the  District  Court  of  the  United 

States,  within  and  for  the district  of and  the 

division  thereof,  do  herewith  transmit,  under  the  seal  of  said 
court,  a  full  and  complete  copy  of  the  records  referred  to  in  the 
testimony  taken  before  the  master  appointed  in  the  cause  of  the 
Mercantile  Trust  Company  against  the  C.  &  D.  Railway  Com- 
pany, in  the  matter  of  the  intervening  petitions  of  E.  F.,  guard- 
ian of  G.  H.,  and  R.  S.,  guardian  of  F.  S.,  against  said  rail- 
way company,  and  inadvertently  omitted  from  the  record  of 
said. cause  now  pending  on  appeal  in  the  Circuit  Court  of  Ap- 
peals for  the circuit,  and  which  by  the  command  of  said 

writ  were  ordered  to  be  returned. 

In  testimony  whereof,  I  have  afiSxed  my  signature  as  clerk 

of  said  court  and  the  seal  thereof,  at ,  in  said  district,  this 

day  of ,  Anno  Domini  ,  and  in  the year 

of  the  independence  of  the  United  States  of  America. 

VSeal.']  B.  R., 

Clerk  of  the  District  Court  of  the  United 
States  for  the District  of . 
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No.  198. 
Final  Decree  or  Judgment  on  Mandate  (1). 

The  District  Court  of  the. United  States 

For  the District  of . 

A.  B. 

vs. 

C.  D. 

On  reading  and  filing  the  mandate  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the circuit,  in  this  cause,  bear- 
ing date  the day  of ,  A.  D. ,  in  obedience  to  said 

mandate  and  in  cognizance  with  the  opinion  of  the  said  United 
States  Circuit  Court  of  Appeals  herein,  it  is  hereby  ordered, 
adjudged  and  decreed  that  [here  set  out  the  proper  jiidgntent 
or  decree  according  to  the  law  and  facts  of  the  cas^.J 

CERTIOaARI. 

No.  199. 

Petition  for  Writ  of  Certiorari  in  Bankruptcy. 

In  the  Supreme  Court  of  the  United  States. 

October  Term,  A.  D.-  1900. 
Arthur  E.  Mueller,  Trustee  in  Bankruptcy 
of  Edward  B.  Nugent,  Bankrupt,  Petitioner, 
vs. 
William  T.  Nugent,  Respondent. 
Petition  for  Writ  of  Certiorari,  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit,  Requiring  it  to 
Certify  to  the  Supreme  Court  of  the  United  States,  for 
its  Revision  and  Determination,  the  Petition  for  Review 
in  Bankruptcy  taken  by  said  W.,  T.  Nugent  against  Ar- 
thur E.  Mueller,  Trustee  in  Bankruptcy  of  Edward  B. 
Nugent,  in  the  Matter  of  Wayne  Knitting  Mills,  Belding 
Bros.  &  Co.  and  the  German  Insurance  Bank  vs.  Edward 
B.  Nugent,  Banl^rupt,  in  Bankruptcy,  Lately  Depending 
in  said  Court  of  Appeals. 
To  the  Honorable,  the  Chi*f  Justice  and  Associate  Justices  of 
the  Supreme  Cour*.  ^>f  t^F  l^'nUM  States : 
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The  petition  of  Arthur  E.  Mueller,  trustee  in  bankruptcy 
of  Edward  B.  Nugent,  bankrupt,  filed  under  the  provisions  of 
section  25c?  of  the  Bankruptcy  Act  of  1898,  respectfully  rep- 
resents as  follows : 

First.  This  cause  involves  a  questiorl  entirely  novel  and  one 
of  the  most  vital  importance  arising  under  the  Act  of  1898 — a 
question  more  far-reaching  in  its  importance  than  the  one  de- 
cided by  this  court  in  Bardes  vs.  Bank,  178  U.  S.,  page  524. 
Upon  its. determination  by  this  court  depends  to  a  large  extent 
the  usefulness  of  said  act. 

On  February  19,  1900,  about  the  hour  of  2  o'clock  p.  m., 
being  more  than  three  hours  before  a  petition,  praying  for  the 
involuntary  adjudication  of  Edward  B.  Nugent,  bankrupt,  was 
filed,  the  respondent,  W.  T.  Nugent,  son  of  the  bankrupt,  re- 
ceived from  the  bankrupt  (Edward  B.  Nugent),  as  his  agent 
and  as  custodian  of  the  fund,  money  belonging  to  the  bank- 
rupt amounting  to  $14,233.95.  It  is  nowhere  claimed  by  the 
one  side  or  relied  upon  by  the  other  in  this  controversy  that 
the  delivery  of  said  fund  to  the  agent  as  custodian  was  a 
"transfer"  or  "fraudulent  transfer"  within  the  meaning  of  the 
case  of  Bardes  vs.  Bank,  178  U.  S.,  524. 

After  the  adjudication,  certain  proceedings  in  contempt 
were  had  against  Edward  B.  Nugent,  the  bankrujJt,  looking 
to  the  recovery  of  that  fund,  but  because  of  the  then  condition 
of  mind  of  said  bankrupt  he  was  discharged  from  further  at- 
tendance about  that  matter.  Upon  the  petition  of  the  trustee, 
the  referee,  to  whom  the  case  had  been  referred,  then  issued 
a  rule  against  said  W.  T.  Nugent  to  show  cause,  five  days 
after  service  thereof,  why  he  should  not  be  required  to  turn 
over  said  funds  fo  the  trustee.  (R.,  p.  19.)  After  some 
months'  delay,  said  W.  T.  Nugent,  having  been  served  with 
a  copy  of  said  order,  appeared  before  the  referee  in  person 
and  by  counsel,  and  without  objecting  to  the  time  given  for 
response,  or  that  he  was  improperly  or  irregularly  made  a 
party,  filed  a  response  (R.,  p.  23)  to  the  rule  in  which  he 
objected  only  to  the  jurisdiction  of  the  referee  or  the  court 
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to  issue  said  rule;  and  further  responded  that  if  he  had  re- 
ceived the  said  money,  or  any  part  thereof,  it  was  before  the 
petition  in  bankruptcy  was  filed.  He  also  responded  that  by 
reason  of  the  fact  th~at  he  was  indicted,  charged  with  the  of- 
fense of  receiving  said  money  and  retaining  the  same  and  aid« 
ing  and  abetting  in  the  retention  thereof,  after  the  filing  of  the 
petition  in  bankruptcy,  he  could  not  make  further  response 
without  incriminating  himself.  Without  waiving,  but  reserv- 
ing, the  jurisdictional  question,  Nugent  then  agreed  that  cer- 
tain depositions  of  his  father  the  bankrupt,  his  sisters  and  oth- 
ers should  be  read  on  the  hearing  of  the  response.  (R.,  p.  21.) 
Nugent  offered  no  proof  in  his  own  behalf. 

The  referee,  in  order  to  first  determine  whether  he  had  ju- 
risdiction, vthen  heard  the  proof  offered  by  the  trustee  and 
found  that  said  Nugent  had  received  said  money  only  as  agent 
and  custodian  of  his  father,  the  bankrupt ;  that  he  had  not  ac- 
counted for  the  same,  and  that  .said  money  belonged  at  the 
time  of  the  hearing  of  the  rule  to  the  bankrupt's  estate.  No 
additional  response  was  then  offered  by  Nugent.  Whereupon 
the  referee  then  exercised  jurisdiction  and  made  said  rule  ab- 
solute and  ordered  Nugent  to  pay  over  the  money  to  the  trus- 
tee in  bankruptcy.  (R.,  p.  21.)  Upon  his  failure  to  comply 
with  said  order,  and  still  without  additional  response,  the  ref- 
eree found  him  guilty  of  contempt  and  certified  the  case  to 
the  judge,  with  a  recommendation  that  said  W.  T.  Nugent 
be  punished  for  contempt  and  committed  until  he  should  pay 
said  sum.     (R.,  p.  25.) 

The  respondent  then  filed  with  referee  his  petition  for  re- 
view, in  pursuance  of  General  Order  No.  27  of  the  Supreme 
Court  (R.,  p.  26),  and  upon  the  certification  by  the  referee 
to  the  judge,  showing  the  question  presented,  the  summary 
of  the  evidence,  and  the  findings  and  order  thereon,  accord- 
ing to  said  General  Order  27,  and  form  56,  a  hearing  was  had 
before  him.  The  referee  also  certified  to  the  judge  the  deposi- 
tions read  on  the  hearing  of  the  case,  and  same  were  before 
the  judge. 
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The  judge,  after  the  hearing,  rendered  an  opinion  (R.,  P- 
28)  in  which  the  finding  of  the  referee  was  sustained,  and  said 
W.  T.  Nugent,  being  in  court,  he  was  called  to  the  bar  to 
receive  sentence ;  whereupon,  at  the  request  of  said  W.  T.  Nu- 
gent by  his  counsel,  the  judge  deferred  passing  sentence  for 
two  days.  At  the  expiration  of  said  two  days  sa,id  respondent, 
by  his  counsel,  tendered  an  amended  response  (R.,  p.  37)  in 
which  for  the  first  time  he  sought  to  answer,  in  general  terms, 
and  with  conclusions  of  law  only,  that  the  funds  in  question 
were  held  and  claimed  by  him  adversely  to  the  bankrupt  or 
his  estate.  The  judge,  on  the  theory  that  the  hearing  was 
in  the  nature  of  an  appeal  from  the  decision  of  the  referee, 
refused  to  permit  that  response  to  be  filed,  holding  that  it 
manifestly  came  too  late  (R.,  p.  36)  ;  that  such  response  should 
have  been  filed  before  the  referee  at  the  time  of  the  hearing 
upon  the  rule.  That  amended  response  so  offered  was  neither 
filed  generally  nor  for  the  purposes  of  appeal  or  review.  In 
his  opinion  filed,  thej'udge,  in  addition  to  sustaining  the  find- 
ings of  fact  by  the  referee  above  recited,  also  found  from  the 
proof  before'  him  the  following  facts  iri  this  language : 

"The  court  finds  the  facts  of  the  case  to  be  as  above  stated, 
with  the  addition  that  the  entire  amount,  $14,233.95,  is  the 
property  of  the  bankrupt's  estate  alone;  that  it  had  been  taken 
possession  of,  and  was  held  by  W.'  T.  Nugent  as  the  agent  only 
of  his  father  up  to  and  at  the  time  of  the  adjudication,  and 
that  the  respondent  never  claimed  title  to  any  part  of  it, 
nor  made  any  claim  or  right  to  it  by  reason  of  any  attempted 
transfer  of  title  or  ownership  therein  tO'  him  at  any  time,  either 
in  fraud  of  the  bankrupt's  creditors  or  otherwise,  nor  has  he 
ever  claimed  to  have  converted  any  part  of  it  to  his  own  use, 
nor  in  anywise  to  have  claimed  it  adversely  to  the  bankrupt  or 
the  trustee."     (R.,  pp.  30-31.) 

In  refusing  to  permit  said  amended  response  to  be  filed,  the 
court  entered  the  following  order : 

"Came  William  T.  Nugent,  respondent  herein,  and  tendered 
an  amended  response  and  moved  to  file  same,  and  the  court 
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not  having  postponed  J;he  imposing  of  the  sentence  for  that 
■purpose,  and  being  of  the  opinion  that  it  is  not  discreet  of  ad- 
missible practice  to  permit  amendments  upon  hearings  such  as 
this,  fespecially  after  the  delivery  of  an  opinion  of  the  court, 
declines  at  this  stage  of  the  proceedings  to  permit  a  further  re- 
sponse to  be  filed. 

"And  thereupon,  pursuant  to  the  opinion  of  the  court  filed 
herein  on  the  ist  instant,  it  is  the  judgment  of  the  court  that 
WiUiam  T.  Nugeiit,  for  his  contempt  aforesaid,  be  imprisoned 
and  confined  in  the  county  jail  of  Jefferson  county,  Kentucky, 
until  he  shall  deliver  or  pay  to  Arthur  E.  Mueller,  the  trustee 
herein,  said  sum  of  $14,233.95,  or  otherwise  satisfy  the  said 
trustee  with  respect  thereto;  and  the  court  reserves  the  right 
and  power  to  suspend  or  set  aside  this  judgment  and  sentence 
upon  the  delivery,  payment  or  satisfaction  aforesaid. 

"To  all  of  which  the  respondent,  William  T.  Nugent,  ex- 
cepts."    (R.,  p.  36.) 

Thereafter  said  W.  T.  Nugent,  under  section  24b  of  the  act, 
filed  a  petition  in  the  United  States  Circuit  Court  of  Appeals 
for  review,  praying  that  the  orders,  judgment  and  sentence  of 
the  District  Court  be  reviewed  and  revised  in  the  matter  of 
law,  etc.     (R.,  p.  I.  I.) 

After  hearing  said  petition  for  review,  said  Circuit  Court  of 
Appeals,  on  the  13th  day  of  December,  1900,  entered  a  decree 
(R.,  p.  53)  reversing  and  vacating  the  order  of  the  District 
Court  for  the  commitment  of  the  respondent,  and  the  order 
made  by  the  referee  upon  the  respondent  to  show  cause,  and 
the  further  order  of  the  referee  adjudging  that  said  respond- 
ent be  required  to  pay  to  the  trustee  the  moneys  alleged  to  be 
under  his, control,  as  weir  as  the  order  of  the. referee  adjudg- 
ing the  respondent  to  be  in  contempt;  and  on  the  same  day 
filed  a  memorandum  opinion  (R.,  p.  54)  and  issued  its  forth- 
with mandate  (R.,  p.  53)  in  direct  contravention  of  its  Rules 
of  Court  No.  29  and  32,  which  are  as  follows : 

29.  "A  petition  for  rehearing  after  judgment  can  be  pre- 
sented only  within  thirty  days  after  the  day  when  the  printed 
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opinion  of  the  court  is  returned  by  the  printer  to  the  clerk,  and 
can  be  obtained  by  counsel  for  the  parties  ( which  date  the  clerk 
shall  note  upon  the  appearance  docket),  unless  by  special  leave 
granted  during  such  thirty  days,  and  must  be  printed,  and 
briefly  and  distinctly  state  its  grounds,  and  be  supported  by 
certificate  of  counsel,  and  will  not  be  granted  or  permitted  to 
be  argued,  unless  a  judge  who  concurred  in  the  judgment  de- 
sires it  and  a  majority  of  the  court  so  determine." 

32.  "In  all  cases  finally  determined,  in  this  court  a  mandate 
or  other  proper  process  in  the  nature  of  a  procedendo  shall  be 
issued,  on  the  order  of  this  court,  to  the  court  below,  for  the 
purpose  of  informing  such  court  of  the  proceedings  in  this 
court,  so  that  further  proceedings  may  be  had  in  such  court 
as  to  law  and  justice  may  appertain. 

"  Such  mandate  shall  not  issue  until  time  has  elapsed  for  fil- 
ing a  petition  to  rehear,  as  defined  by  rule  29;  and  no  man- 
date or  other  process  or  procedendo  shall  issue  when  a  peti- 
tion to  rehear  is  pending,  unless  specially  ordered. 

"Every  mandate  shall  be  accompanied  by  a  copy  of  the 
opinion  filed  in  the  cause  in  which  it  is  issued,  and  the  charge 
for  the  same  shall  be  taxed  in  the  costs  of  the  case." 

By  that  action  W.  T.  Nugent  was  immediately  released 
from  custody,  and  that  before  this  petitioner  could  apply  for 
a  rehearing  in  that  court  or  certiorari  here. 

On  the  17th  day  of  January,  1901,  said  Circuit  Court  of 
Appeals  filed  a  printed  opinion  in  the  case.     (R.,  p.  56.) 

Second.  With  the  petition  for  review  said  W.  T.  Nugent 
filed  various  exhibits  containing  matters  not  part  of  the  rec- 
ord in  the.  court  below,  one  of  which  was  a  copy  of  said 
amended  response  (R.,  p.  37),  which  was  nol  a  part  of  the 
record  or  before  the  referee  or  judge  below,  as  shown  herein 
above.  And  said  petition  for  review  further  contained  alle- 
gations of  fact  not  in  or  shown  by  the  record,  and  not  before 
the  District  Court  or  the  referee. 

Among  other  things  said  petition  for  review  contained  the 
following  allegations,  to  wit : 
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"  He  says  that  he  had  converted  all  of  said  money  of  E. 
B.  Nugent  which  came  into  his  hands  to  his  own  use,  he  being 
a  creditor  of  said  Nugent,  and  to  the  paying  of  the  other  debts 
of  E.  B.  Nugent  before  the  filing  of  said  petition  in  bankrupt- 
cy or  the  appointment  of  said  trustee  or  the  adjudication  there- 
in, and  that' there  was  no  evidence  to  the  contrary,  or  that  he 
had  any  of  said  money  on  hand  or  under  his  control  when 
he  was  served  herein  as  stated."  (R.,  p.  6,  beginning  on  2Sth 
line. ) 

As  stated,  that  allegation  was  never  before  the  referee  or 
the  judge  of  the  District  Court,  nor  was  it  acted  upon  by 
them,  but  was  wholly  original  matter,  and  not  properly  a  part 
of  the  record.  All  the  irrelevant  and  impertinent  matter  the 
trustee  moved  the  Circuit  Court  of  Appeals  to  expunge  from 
the  record,  which  motion  saidi  Court  of  Appeals  failed  to  sus- 
tain or  act  upon;  though  it  is  contended,  as  appears  from  the 
opinion  of  that  court,  many  of  those  impertinent  matters,  and 
particularly  said  so-called  amended  response,  were  relied  upon. 

Third.  The  Supreme  Court,  in  Bardes  vs.  Bank,  178  U.  S., 
524,  has  decided  that,  except  with  the  consent  of  the  proposed 
defendant,  the  District  Court  has  no  jurisdiction  to  entertain 
an  independent  suit  brought  by  a  trustee  in  bankruptcy  to  set 
aside  a  fraudulent  transfer  made  by  the  bankrupt  to  a  third 
party,  in  possession  of  and  claiming  the  property  "as  his  own," 
and  which  transfer  is  alleged  to  have  been  fraudulent  as 
against,  creditors.  Except  as  to  suing  a  debtor,  that  is  all  that 
said  case  does  decide. 

But,  upon  authority  of  that  decision,  the  Circuit  Court  of 
Appeals  has  held  that  the  District  Court,  which  included  the 
referee,  has  no  jurisdiction,  by  summary  process  or  rule,  to 
compel  a  mere  custodian  of  the  property  of  a  bankrupt  to  de- 
liver the  same  to  a  trustee  in  bankruptcy  when  the  elements 
of  a  fraudulent  transfer  did  not  exist,  nor  were  alleged ;  and 
that,  too,  even  though  it  be  conceded  that  the  legal  title  of  said 
property  was  in  the  bankrupt  and  is  vested  by  the  Bankrupt 
Act  in  the  trustee;  and,  too,  when  the  custodian  is  asserting 
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no  adverse  title  to  the  property ;  and,  further,  the  Court"  of 
Appeals  has  decided  that  where  a  party  makes  a  generai  as- 
signment for  the  benefit  of  creditors,  and  by  reason  thereof  is 
adjudged  a  bankrupt,  the  trustee  in  bankruptcy  can  not  recover 
the  property  of  the  bankrupt  from  the  assignee  by  summary- 
process,  notwithstanding  the  deed  of  assignment  is  made  void 
by  the  adjudication  in  bankruptcy;  but  he  must  resort  to  an 
independent  action  unless  there  be  jurisdiction  upon  other 
grounds  than  those  arising  under  the  bankruptcy  law. 

And  the  Court  of  Appeals  has  in  effect  held  that  the  referee 
may  not  by  summary  pi'ocedure  inquire  into  the  nature  of  the 
custodian's  holdiifg,  to  ascertain  if  it  be  adverse  or  net;  and 
it  has  further  held  that,  though  the  custodian  fails  to  assert 
any  adverse  claim,  and  the  proof  shows  his  holding  to  be 
amicable,  the  referee  is  nevertheless  without  jurisdiction  to 
compel  him  to  surrender  the  property  to  the  trustee.  These 
rulings  it  is  contended  are  not  warranted  by  Bardes  vs.  Bank, 
supra. 

It  is  to  review  the  rulings  of  the  Circuit  Court  of  Appeals 
on  these  questions  that  this  petition  for  a  writ  of  certiorari  is 
applied  for.  The  questions  are  of  paramount  importance, 
because,  unless  that  decision  of  the  Court  of  Appeals  is  ?e- 
versed  or  materially  modified,  the  power  of  the  Bankruptcy 
Court  under  section  2  (6),  (7)  and  (13)  of  the  act  to  bring 
in  and  substitute  additional  persons  or  parties  in  proceedings 
in  bankruptcy,  when  necessary  for  the  complete  determination 
of  a  matter  in  cohtroversy,  to  cause  the  estate  of  bankrujits 
to  be  collected,  reduced  to  money  and  distributed,  to  deter- 
mine controversies  in  relation  thereto,  and  to  enforce  obedi- 
ence by  bankrupts  and  other  persons,  will  be  almost,  if  not 
entirely,  rendered  nugatory. 

The  question  in  this  case  is  not  as  it  was  in  Bardes'  case, 
■whether  the  District  Court  has  jurisdiction  to  entertain  a 
plenary  and  independent  suit,  brought  by  a  trustee  in  bank- 
ruptcy against  a  citizen  of  the  same  state  to  recover  assets, 
the  title  of  Which  is  in  dispute;  but  the  question  involved  is 
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this:  Can  the  District  Court  by  rule  compel  an  agent  or  cus- 
todian for  the  bankrupt  or  for  the  court,  who  has  the  mere 
naked  possession  of  the  bankrupt's  estate,  claiming  no  inter- 
est therein,  and  asserting  no  title  thereto,  to  deliver  such 
property  to  the  trustee  ?  Or  must  the  trustee  be  compelled 
to  resort  to  an  ordinary  action  and  the  expense  and  delays 
incident  thereto  in  another  court  to  obtain  possession  of  such 
property  from  such  a  custodian  ?  Or  does  not  the  bankruptcy 
law  provide  means  for  the  speedy  and  economical  adminis- 
tration of  the  estate,  and  does  not  section  2  with  its  sub-sec- 
tions exactly  cover  just  such  cases  as  this  ? 

Your  petitioner,  with  all  due  respect,  maintains  that  the 
case  of  Bardes  vs.  Bank,  supra,  is  not  susceptible  of  the  con- 
structions placed  upon  it  by  the  Court  of  Appeals,  and  was 
evidently  not  so  intended  by  this  court;  and  therefore  under 
that  authority,  the  Court  of  Appeals  erred  when  it  held,  as 
it  did  in  effect,  that  under  no  circumstances  can  the  posses- 
sion of  property  be  recoyered,  except  by  an  independent, 
plenary,  dilatory  and  expensive  suit  in  some  other  court. 

Your  petitioner  contends  that,  on  the  contrary,  the  Dis- 
trict Court  has  jurisdiction  by  summary  process  to  require  the 
custodian  of  property  belonging  to  the  bankrupt's  estate,  to 
deliver  the  same  to  the  trustee,  unless  said  custodian  is  hold- 
ing the  property  adversely  or  claiming,  in  good  faith,  title,  or 
at  least  colorable  title,  to  said  property;  that  the  custodian  is 
the  agent  or  trustee  of  the  court  holding  such  property,  and 
can  by  a  rule  be  compelled  to  deliver  it  over  to  the  trustee ; 
that  the  mere  naked  possession  of  property  without  claim  of 
title  or  color  of  title,  is  not  sufficient  to  put  the  case  at  bar 
within  the  principles  of  the  Bardes  case.  In  fact,  this  court, 
in  stating  the  question  decided  in  the  Bardes  case,  laid  stress 
upon  the  point  that  the  third  party,  from  whom  it  was  sought 
to  recover  the  property,  was  holding  it  adversely ;  and  that 
adverse  holding  was  the  foundation  upon  which  this  court 
based  that  opinion.  ,  , 

After. diligent  search  petitioner, has  been  unable  to  find  any 
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definition  of  "adverse  possession"  which  does  not  contemplate 
the  holding  by  some  claim  or  color  of  title. 

The  petition  for  review  filed  in  the  Court  of  Appeals  gave 
that  court  only  the  power  to  review  rnatters  of  law.  (In  re 
Purvine,  5th  Circuit  Court  of  Appeals,  96  Fed.,  192.)  And 
the  Circuit  Court  of  Appeals  in  this  circuit  has  so  declared 
in  Cunningham  vs.  German  Insurance  Bank,  103  Fed.,  932, 
and  has  further  decided  that  only  such  matters  as  were  acted 
upon  by  the  court  below  could  be  reviewed. 

So  that  upon  the  record,  disregarding  the  impertinent  mat- 
ter as  it  reached  the  District  Court  and  Circuit  Court  of  Ap- 
peals, it  was  conclusively  established,  as  matter  of  fact,  that 
W.  T.  Nugent  received  said  funds  only  as  the  agent  or  cus- 
todian of  the  bankrihpt ;  that  at  no  ti  me  tmtil  after  the  rendition 
of  the  opinion  by  the  District  Judge  was  he  asserting  any  cla:im 
or  right  to  or  ownership  in  said  fund;  consequently  the  cold 
question  of  law  was  before  the  Court  of  Appeals  as  to  whether 
or  not  the  referee  or  the  District  Court  had  power  by  rule  to 
compel  such  a  custodian,  claiming-  no  title  in  the  property,  to 
deliver  it  to  the  trustee. 

Fourth.  This  court,  in  the  case  of  White  vs.  Schloerb,  178 
U.  S.,  542,  decided  that  a  judge  of  the  Bankruptcy  Court  may 
compel  a  sheriff  to  return  goods  to  the  judicial  custody  of 
his  court,  seized  and  takeii  therefrom  by  a  sheriff  in  replevin 
proceedings. 

The  petitioner  contends  that  in  the  case  at  bar,  the  agent's 
custody,  being  amicable  and  without  adverse  claim,  placed 
the  agent  in  the  attitude  of  the  sheriff  in  the  White  vs.  Schlo- 
erb case;  and  there  being  no  adverse  claim  at  the  time  of  the 
adjudication,  trial  and  decision  by  the  referee  and  judge,  the 
property  could  not  be  lifted  from  the  judicial  custody  by  any 
adverse  claim  thereafter  made. . 

Nugent' s  taking  or  holding  the  money  as  custodian  was 
continuous  from  the  moment  he  received  it  tintil  he  was  or- 
dered to  pay  it  over ;  and  it  was  at  all  times  a  holding  for 
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the  benefit  of  the  bankrupt,  and  hence  for  the  court  and  its  of- 
ficer, the  trustee.    There  never  was  a  break  in  that  continuity. 

In  the  case  of  in  re  Rosser,  loi  Fed.,  563,  the  Eighth  Cir- 
cuit Court  of  Appeals  has  held  that  upon  adjudication  all  the 
property  of  the  bankrupt  is  placed  in  custodia  legis,  and  that 
the  bankrupt  and  every  other  party  who  has  the  possession  or 
control  of  any  part  of  it,  holds  that  part  as  agent  and  trus- 
tee of  the  court  and  its  officer. 

The  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  in  re 
Francis-Valentine  Co.,  94  Fed.,  793,  has  decided  tHat  the  court 
may  summarily  require  a  sheriff  to  deliver  to  the  trustee  the 
possession  of  a  bankrupt's  property  seized  within  four  months 
prior  to  the  proceedings  in  bankruptcy;  and  in  that  case  the 
court,  commenting  on  Marshall  vs.  Knox,  16  Wall.,  551,  used 
this  language : 

"In  that  case  a  lessor  of  the  bankrupt  had  caused  the  sheriff, 
under  a  writ  of  provisional  seizure,  to  take  possession  of  cer- 
tain property  of  the  bankrupt,  which  the  lessor  claimed  the 
right  to  hold  as  a  pledge  for  the  payment  of  rent  which  was 
due  him.  It  was  held  that  the  District  Court  sitting  in  bank- 
ruptcy has  no  jurisdiction  to  proceed  by  rule  to  take  the  goods 
from  the  possession  of  the  sheriff.  The  court,  referring  to 
the  seizure  of  the  goods,  said :  'The  landlord  claimed  the  right 
thus  to  hold  possession  of  them  until  his  rent  was  satisfied. 
This  claim  was  adverse  to  that  of  the  assignee.'  These  words 
quoted  from  the  opinion  fully  explain  the  ground  of  the  decis- 
ion. It  was  because  the  claim  was  adverse  to  that  of  the  as- 
signee. In  the  present  case  the  sheriff  had  possession,  not 
in' opposition  to  the  right  of  the  bankrupt  nor  in  antagonism 
to  its  title,  but  his  possession  was  based  entirely  upon  the  as- 
sumption that  the  title  was  in  the  bankrupt." 

The  court  will  observe  that  the  analogy  between  the  Valen- 
tine case  and  the  case  at  bar  is  complete,  for  it  is  established 
by  facts  binding  upon  the  Court  of  Appeals  that  W.  T.  Nugent 
received  this  money  as  custodian  only;  that  the  capacity  of 
custodian  was  never  changed,  and  that  he  was  asserting  no 
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adverse  claim  or  title  thereto ;  but,  in  the  words  of  the  Court 
of  Appeals  for  the  Ninth  Circuit,  Nugent  "had  possession, 
not  in  opposition  to  the  right  of  the  bankrupt,  n,or  in  opposi- 
tion to  his  title,  but  his  possession  was  based  entirely  upon 
the  assumption  that  the  title  was  in  the  bankrupt."  The  Dis- 
trict Courts  in  Vermont,  New  York  and  West  Virginia,  which 
decisions  are  the  law  in  those  districts  respectively,  have  also 
sustained  the  right  to  issue  such  rules.  {In  re  Brooks,  91 
Fed.',  518;  in  re  Raymond  W.  Kenney,  95  Fed.,  427;  in  re 
Moore,  104  Fed.,  869.)  Then,  too,  it  is  contended  the  opin- 
ion of  the  Court  of  Appeals  is  in  conflict  with  White  vs.  Schlo- 
erb,  178  U.  S.,  542. 

In  re  Ward,  104  Fed.,  985,  it  was  sought  to  obtain  an  in- 
junction against  one  O'Donald  from  disposing  of  certain 
"funds  and  credits  due"  to  the  bankrupt  and  which  were  in 
the  possession  of  the  said  O'Donald.  Judge  Lowell,  of  the 
Massachusetts  district,  basing  his  opinion  upon  the  case  of 
Bardes  vs.  Bank  refused  to  grant  the  injunction,  and  comment- 
ing on  the  cases  of  Bardes  vs.  Bank  and  White  vs.  Schloerb, 
closes  his  opinion  with  the  following  language : 

"It  is  greatly  to  be  desired  that  a  further  exposition  of  the 
jurisdiction  of  the  District  Court  in  bankruptcy  should  be 
made  as  speedily  as  possible  by  the  Supreme  Court,  and  if 
counsel  for  the  petitioners  shall  desire  to  take  this  case  direct- 
ly to  the  Supreme  Court,  as  is  provided  by  section  5  af  the 
Judiciary  Act  of  1891,  26  Stat.,  827,  I  will  gladly  facilitate 
proceedings  to  that  end." 

And  so  it  is  that  your  petitioner  contends  that  by  reason 
01  the  decision  in  the  case  at  bar,  ■  and  the  others  so  cited,  there 
is  a  contrariety  of  opinion,  and  not  a  uniform  administration 
of  the  Bankruptcy  Act  (as  necessary  as  uniformity  in  the  act 
itself,  required  by  section  8,  sub-section  4,  Article  I.,  of  the 
constitution  of  the  United  States)  as  to  the  grave  and  .impor- 
tant question,  to  wit :  The  right  of  the  court  of  bankruptcy 
to  summarily  order  in  property  which  is  admittedly  assets  of 
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3  bankrupt's  estate  and  which  the  holder  thereof  is  not  claim- 
ing: as  his  own.  , 

Your  petitioner  appends  hereto  his  brief  in  support  of  this 
petition. 

Wherefore,  your  petitioner  prays  that  a  writ  of  certiorari 
may  be  issued  out  of  and  tinder  the  seal  of  this  court,  di- 
rected to  the  United  States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit,  commanding  said  court  to  certify  and  send  to 
this  court  a  full  and  complete  transcript  of  the  record  in  all 
'  proceeding's  in  said  Circuit  Court  of  Appeals  in  the  case  there- 
in, entitled  "The  Wayne  Knitting  Mills,  Belding  Brothers  & 
Company  and  the  German  Insurance  Bank,  against  E.  B. 
Nugent,  bankrupt,  on  petition  of  W.  T.  Nugent  for  review, 
No.  920,"  to  the  end  that  said  case  may  be  reviewed  and 
determined  by  this  court,  as  provided  by  law;  and  that  the 
judgment  of  the  said  Circuit  Court  of  Appeals  in  said  case 
may  be  modified  so  as  to  deny  the  petition  for  review  filed  by 
said  W.  T.  Nugent 'to  that  court  in  bankruptcy. 

And  your  petitioner  will  ever  pray. 

William  W.  Watts, 


John  Richard  Watts, 
Counsel  for  Petitioner. 


State  of  Kentucky, 

^  Set. 


■,\' 


Jefferson  County, 

William  W.  Watts,  being  duly  sworn,  says  that  he  is  one 
of  the  counsel  for  Arthur  E.  Mueller,  trustee  in  bankruptcy 
of  Edward  B.  Nugent,  bankrupt,  the  petitioner  named;  that 
he  has  read  the  foregoing  petition,  and  the  facts- therein  stated 
are  true,  as  he  believes.  William  W.  Watts. 

Subscribed  and  sworn  to  before  me  this  29th  day  of  Jan- 
uary, A.  D.  1901.  My  commission  as  Notary  Public  expires 
on  the  1 2th  day  of  January,  A.  D.  1904. 

E.  B.  Kerr, 

'iSeal.'\  Notary  Public  within  and  for  County  of 

Jefferson,   State  of  Kentucky. 

(l)Tak6ii  from  the  record  in  Nugent  vs.  U.  S.,  184  U.  S.  1. 
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The  Bankruptcy  Law  of  1867/ 


CHAPTER  ONE. 

COURTS    Olf   BANKRUPTCY,  THEIR    JURISDICTION,    ORGANIZATION,   ANE 

POWERS. 

Scope  of  the  jurisdiction  of  courts  of  bankruptcy.  Sec.  4972.  The 
jurisdiction  conferred  upon  the  district  courts  as  courts  of  bankruptcy 
shall  extend : 

First.  To  all  cases  and  controversies  arising  between  the  bankrupt 
and  any  creditor  or  creditors  who  shall  claim  any  debt  or  demand 
under  the  bankruptcy. 

Second.  To  the  collection  of  all  the  assets  of  the  bankrupt. 

Third.  To  the  ascertainment  and  liquidation  of  the  liens  and  other 
specific  claims  thereon. 

Fourth.  To  the  adjustment  of  the  various  -priorities  and  conflicting 
interests  of  all  parties , 

Fifth.  To  the  marshaling  and  disposition  of  the  different  funds  and 
assets,  so  as  to  secure  the  rights  of  all  parties  and  due  distribution  of 
the  assets  among  all  the  creditors. 

Sixth.  To  all  acts,  matters,  and  things  to  be  done  under  and  in 
virtue  of  the  bankruptcy,  until  the  final  distribution  and  settlement 

'  The  text  is  taken  from  the  the  statutes  of  1878  and  will 
Revised  Statutes  of  the  United  therefore  be  included  in  the  text. 
States,  edition  of  1878.  Theorig-  (See  preface  to  edition  of  1878)7 
inal  act  of  1867  was  passed  March  The  effect  of  passing  the  amend- 
2,  1867  (14  Stat,  at  L.  517)  and  ment  and  the  revised  statutes  on 
the  principal  amendment  to  this  the  same  day  caused  some  con- 
act  was  passed  June  22,  1874  (18  fusion  in  construing  them.  See 
Stat,  at  L.  178).  Contempora-  In  re  Oregon  Bui.  Printing  &  Pub.- 
neously  with  the  passage  of  the  Co.  No.  10558  Fed.  Cas.,  S.  C. 
amendatory  act  of  June  22,  1874,  13  N.  B.  R.  199;  In  re  Townsend 
amending  by  specific  reference  2  Fed.  Rep.  559;  Brown  v.  White 
the  bankrupt  act  of  1867,  con-  16  Fed..  Rep.  200.  A  list  of  all 
gress  enacted  a  complete  substi-  the  amendatory  acts  may  be 
tute  for  the  act,  as  Title  sixty-  found  on  Page  12  anfe. 
one  of  the  statutes,  and  repealed  This  statute  was  repealed  by 
the  act  in  comnion  with  other  the  act  of  June  7,  1878,  to  take 
general  and  permanent  acts,  The  effect  Sept.  i,  1878,  20  Stat.  at.  I,, 
amendatory  act  has  been  incor-  99. 
poratediu  the  revised  edition  of  1825 
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of  the  estate  of  the  bankrupt,  and  the  close  of  the  proceedings  in 
bankruptcy. 

Authority  of  district  courts  and  judges. .  Sec.  4973.  The  district 
courts  shall  be  always  open  for  the  transaction  of  business  in  the  ex- 
ercise of  their  jurisdiction  as  courts  of  bankruptcy;  and  their  powers 
and  jurisdiction  as  such  courts  shall  be  exercised  as  well  in  vacation 
as  in  term  time;  and  a  judge  sitting  at  chambers  shall  have  the  same 
powers  and  jurisdiction,  including  the  power  of  keeping  order  and 
of  punishing  any  contempt  of  his  authority,  as  when  sitting  in  court. 

Sessions  of  the  district  courts.  Sec.  4974.  A  district  court  may 
sit  for  the  transaction  of  business  in  bankruptcy,  at  any  place  within 
the  district,  of  which  place  and  of  the  time  of  commencing  session 
the  court  shall  have  given  notice,  as  well  as  at  the  places  designated 
by  law  for  holding  sessions  of  such  court. 

Power  of  district  courts  to  compel  obedience.  See.  4975.  The  dis- 
trict courts  as  courts  of  bankruptcy  shall  have  full  authority  to  com- 
pel obedience  to  all  orders  and  decrees  passed  by  them  in  bankruptcy, 
by  process  of  contempt  and  other  remedial  process,  to  the  same  extent 
that  the  circuit  courts  now  have  in  any  suit  pending  therein  in  equity. 

Powers  of  circuit  judge  during  absence,  sickness,  or  disability  of  dis- 
trict judge.  Sec.  4976.  In  case  of  a  vacancy  in  the  office  of  district 
judge  in  any  district,  or  in  case  any  district  judge  shall,  from  sick- 
ness, absence,  or  other  disability,  be  unable  to  act,  the  circuit  judge 
of  the  circuit  in  which  such  district  is  included  may  make,  during 
such  disability  or  vacancy,  all  necessary  rules  and  orders  preparatory 
to  the  final  hearing  of  all  causes  in  bankruptcy,  and  cause  the  same 
to  be  entered  or  issued,  as  the  case  may  require,  by  the  clerk  of  the 
district  court. 

Powers  of  the  supreme  court  for  the  District  of  Columbia.  Sec.  4977. 
The  same  jurisdiction,  power,  and  authority  which  are  hereby  con- 
ferred upon  the  district  courts  in  cases  of  bankruptcy  are  also  con- 
ferred upon  the  supreme  court  of  the  District  of  Columbia,  when  the 
bankrupt  resides  in  that  District. 

Powers  of  the  supreme  courts  for  the  Territories.  Sec.  4978.  The 
same  jurisdiction,  power,  and  authority  which  are  hereby  conferred 
upon  the  district  courts  in  cases  of  bankruptcy  are  also  conferred  upon 
the  supreme  courts  of  the  several  Territories  when  the  bankrupt  re- 
sides  in  either  of  the  Territories.  This  jurisdiction  may  be  exercised, 
upon  petitions  regularly  filed  in  such  courts,  by  either  of  the  justices 
thereof  while  holding  the  district  court  in  the  district  in  which  the 
petitioner  or  the  alleged  bankrupt  resides. 

Jurisdiction  of  actions  between  assignees  and  persons  claiming  ad- 
verse interests.  Sec.  4979.  The  several  circuit  courts  shall  have 
within  each  district  concurrent  jurisdiction  with  the  district  court, 
whether  the  powers  and  jurisdiction  of  a  circuit  court  have  been  con- 
ferred on  such  district  court  or  not,  oWll  suits  at  law  or  in  equity 
brought  by  an  assignee  in  'bankruptcy  against  any  person  claiming 
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an  adverse  interest,-  or  by  any  such  person  against  an  assignee,  touch- 
ing any  property  or  rights  of  the  bankrupt  transferable  to  or  vested 
in  such  assignee. 

Appeals  to  circuit  court.  Sec.  4980.  Appeals  may  be  taken  from 
the  district  to  the  circuit  courts  in  all  cases  in  equity,  and  writs  of 
error  from  the  circuit  courts  to  the  district  courts  may  be  allowed  in 
cases  at  law,  arising  under  or  authorized  by  this  Title,  when  the  debt 
or  damages  claimed  amount  to  more  than  five  hundred  dollars;  and 
any  supposed  creditor,  whose  claim  is  wholly  or  in  part  rejected,  or 
an  assignee  who  is  dissatisfied  with  the  allowance  of  a  claim,  may 
appeal  from  the  decision  of  the  district  court  to  the  circuit  court  for 
the  same  district. 

How  taken.  Sec.  4981.  No  appeal  shall  be  allowed  in  any  case 
from  the  district  to  the  circuit  court  unless  it  is  claimed,  and  notice 
given  thereof  to  the  clerk  of  the  district  court,  to  be  entered  with  the 
record  of  the  proceedings,  and  also  to  the  assignee  or  creditor,  as  the 
case  may  be,  or  to  the  defeated  party  in  equity,  within  ten  days  after 
the  entry  of  the  decree  or  decision  appealed  from;  nor  unless  the 
appellant  at  the  time  of  claiming  the  same  shall  give  bond  in  the 
manner  required  in  cases  of  appeals  in  suits  in  equity;  nor  shall  any 
writ  of  error  be  allowed- unless  the  party  claiming  it  shall  comply 
with  the  provisions  of  law  regulating  the  granting  of  such  writs. 

How  entered.  Sec.  4982.  Such  appeal  shall  be  entered  at  the  term 
of  the  circuit  court  which  shall  be  held  within  the  district  next  after 
the  expiration  of  ten  days  from  the  time  of  claiming  the  same. 

Waiver  of  ^apaeal.  Sec.  4983.  If  the  appellant,  in  writing,  waives 
his  appeal  before  any  decision  thereon,  proceedings  may  be  had  in 
the  district  court  as  if  no  appeal  had  been  taken. 

Appeal  from  decision  rejecting  claim.  Sec.  4984.  A  supposed  cred- 
itor who  takes  an  appeal  to  the  circuit  court  from  the  decision  of  the 
district  courtj  rejecting  his  claim  in  whole  or  in  part,  shall,  upon  en- 
tering his  avpeal  in  the  circuit  court,  file  in  the  clerk 's  office  thereof 
a  statement  in  writing  of  his  claim,  setting  forth  the  same,  substan- 
tially, as  in  a.declaration  for  the  same  cause  of  action  at  law,  and  the 
assignee  shall  plead  or  answer  thereto  in  like  manner,  and  like  pro- 
ceeding" shall  thereupon  be  had  in  the  pleadings,  trial,  and  determina- 
tion o±  the  cause,  as  in  actions  at  law  commenced  and  prosecuted,  in 
the  UQwal  manner,  in  the  courts  of  the  United  States,  except  that  no 
execution  shall  be  awarded  against  the  assignee  for  the  amount  of  a, 
debt  found  due  to  a  creditor. 

Costs.  Sec.  4985.  The  final  judgment  of  the  circuit  court,  ren- 
dered upon  any  appeal  provided  for  in  the  preceding  section,  shall  be 
conclusive,  and  the  list  of  debts  shall,  if  necessary,  be  altered  to  con- 
form thereto.  The  party  prevailing  in  the  suit  shall  be  entitled  to 
costs  against  the  adverse  party,  to  be  taxed  and  recovered  as  in  suits 
at  law;  if  recovered  against  the  assignee,  they  are  to  be  allowed  out 
of  the  estate. . 
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Power  of  general  superintendence  conferred  on  circuit  court.  Sec. 
4986.  The  circuit  court  for  each  district  shall  have  a  general  superin- 
tendence and  jurisdiction  of  all  cases  and  questions  arising  in  the 
district  court  for  such  district  when  sitting  as  a  court  of  bankruptcy, 
whether  the  powers  and  jurisdiction  of  a  circuit  court  have  been  con- 
ferred on  such  district  court  or  not;  and  except  when  special  provision 
is  otherwise  made,  may,  upon  bill,  petition,  or  other  proper  process, 
of  any  party  aggrieved,  hear  and  determine  the  case  as  in  a  court  of 
equity ;  and  the  powers  and  jurisdiction  hereby  granted  may  be  exer- 
cised either  by  the  court  in  term  time,  or,  in  vacation,  by  the  circuit 
justice  or  by  the  circuit  judge  of  the  circuit. 

Superintendence  by  supreme  courts  of  Territories.  Sec.  4987.  The 
several  supreme  courts  of  the  Territories  shall  have  the  same  general 
superintendence  and  jurisdiction  over  the  acts  and  decisions  of  the 
justices  thereof  in  cases  of  bankruptcy  as  is  conferred  on  the  circuit 
courts  over  proceedings  in  the  district  courts. 

Power  of  district  judge  in  a  district  not  within  any  organized  circuit. 
Sec.  4988.  In  districts  which  are  not  within  any  organized  circuit  of 
the  United  States,  the  power  and  jurisdiction  of  a  circuit  court  in 
bankruptcy  may  be  exercised  by  the  district  judge. 

Appeal  and  writ  of  error  to  Supreme  Court.  Sec.  4989,  No  appeal 
or  writ  of  error  shall  be  allowed  in  any  case  arising  under  this  Title 
from  the  circuit  court  to  the  Supreme  Court,  unless  the  matter  in 
dispute  in  such  case  exceeds  two  thousand  dollars. 

Supreme  Court  may  prescribe  rules.  Sec.  4990.  The  general  orders 
in  bankruptcy  heretofore  adopted  by  the  justices  of  the  Supreme 
Court,  as  now  existing,  may  be  followed  in  proceedings  under  this 
Title  ;  and  the  justices  may,  from  time  to  time,  subject  to  the  provis- 
ions of  this  Title,  rescind  or  vary  any  of  those  general  orders,  and 
may  frame,  rescind,  or  vary  other  general  orders,  for  the  following 
purposes: 

First.  For  regulating  the  practice  and  procedure  of  the  district 
courts  in  bankruptcy,  and  the  forms  of  petitions,  orders,  and  other 
proceedings  to  be  used  in  such  courts  in  all  matters  under  this  Title. 

Second.  For  regulating  the  duties  of  the  various  officers  of  such 
courts. 

Third.  For  regulating  the  fees  payable  and  the  charges  and  costs  to 
be  allowed,  except  such  as  are  established  by  this  Title  or  by  law, 
with  respect  to  all  proceedings  in  bankruptcy  before  such  courts,  not 
exceeding  the  rate  of  fees  now  allowed  by  law  for  similar  services  in 
other  proceedings. 

Fourth.  For  regulating  the  practice  and  procedure  upon  appeals. 

Fifth.  For  regulating  the  filing,  custody,  and  inspection  of  records. 

Sixth.  And  generally  for  carrying  the  provisions  of  this  Title  into 
effect. 

All  such  general  orders  shall  from  time  to  time  be  reported  to  Con- 
gress, with  such  suggestions  as  the  justices  may  think  proper. 
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What  constitutes  commencement  of  proceedings.  Sbc.  4991.  The 
filing  oF  the  petition  for  an  adjudication  in  bankruptcy,  either  by  a 
debtor  in  his  own  behalf,  oj:  by  any  creditor  against  a  debtor,  shall  be 
deemed  to  be  the  commencement  of  proceedings  in  bankruptcy. 

Records  of  bankruptcy  proceedings.  Sec.  4992.  The  proceedings  in 
all  cases  of  bankruptcy  shall  be  deemed  matters  of  record,  but  the 
same  shall  not  be  required  to  be  recorded  at  large,  but  shall  be  care- 
fully filed,  kept,  and  numbered  in  the  office  of  the  clerk  of  the  court, 
and  a  docket  only,  or  short  memorandum  thereof,  kept  in  books  to 
be  provided  for  that  purpose,  which  shall  be  open  to  public  inspec- 
tion. Copies  of  such  records,  duly  certified  under  the  seal  of  the 
court,  shall  in  all  cases  be  presumptive  evidence  of  the  facts  therein 
stated. 

Registers  in  bankruptcy.  Sec.  4993.  Each  district  judge  shall  ap- 
point, upon  the  nomination  and  recommendation  of  the  Chief  Justice 
of  the  Supreme  Court,  one  or  more  registers  in  bankruptcy,  when 
any  vacancy  occurs  in  such  office,  to  assist  him  in  the  performance  of 
his  duties,  under  this  Title,  unless  he  shall  deem  the  continuance  of 
the  particular  office  unnecessary. 

Who  are  eligible.  Sec.  4994.  No  person  shall  be  eligible  for  ap- 
pointment as  register  in  bankruptcy,  unless  he  is  a  counselor  of  the 
district  court  for  the  district  in  which  he  is  appointed,  or  of  some  one 
of  the  courts  of  record  of  the  State  in  which  he  resides. 

Qualification.  Sec.  4995.  Before  entering  upon  the  duties  of  his 
office,  every  person  appointed  a  register  in  bankruptcy  shall  give  a 
bond  to  the  United  States,  for  the  faithful  discharge  of  the  duties  of 
his  office,  in  a  sum  not  less  than  one  thousand  dollars,  to  be  fixed  by 
the  district  judge,  with  sureties  satisfactory  to  such  judge;  and  he 
shall,  in  open  court,  take  and  subscribe  the  oath  prescribed  in  section 
seventeen  hundred  and  fifty-six.  Title,  "Provisions  applicable  To 
SEVERAL  classes  OP  OPPiCERS, "  and  also  an  oath  that  he  will  not, 
during  his  continuance  in  office,  be,  directly  or  indirectly,  interested 
in  or  benefited  by  the  fees  or  emoluments  arising  from  any  suit  or 
matter  pending  in  bankruptcy,  in  either  the  district  or  circuit  court 
in  his  district. 

Restrictions  upon  registers.  Sec  4996.  No  register  shall  be  coun- 
sel or  attorney,  either  in  or  out  of  court,  in  any  suit  or  matter  pend- 
ing in  bankruptcy  in  either  the  circuit  or  district  court  of  his  district, 
nor  in  an  appeal  therefrom  ;  nor  shall  he  be  executor,  administrator, 
guardian,  commissioner,  appraiser,  divider,  or  assignee  of  or  upon 
any  estate  within  the  jurisdiction  of  either  of  those  courts  as  courts 
of  bankruptcy,  nor  shall  he  be  interested  in  the  fees  or  emoluments 
arising  from  any  such  trusts. 

Removal  of  registers.  Sec.  4997.  Registers  are  subject  to  removal 
from  office  by  the  judge  of  the  district  court. 

Powers  of  registers.  Sec.  4998.  Every  register  in  bankruptcy  has 
power : 
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First.  To  make  adjudication  of  bankruptcy  in  cases  unopposed. 

Second.  To  receive  the  surrender  of  any  bankrupt. 

Third.  To  administer  oaths  in  all  proceedings  before  him. 

Fourth.  To  hold  and  preside  at  meetings  of  creditors. 

Fifth.  To  take  proof  of  debts. 

Sixth.  To  make  all  computations  of  dividends,  and  all  orders  of 
distribution. 

Seventh.  To  furnish  the  assignee  with  a  certified  copy  of  such 
orders,  anS.  of  the  schedules  of  creditors  and  assets  filed  in  each  case. 

Eighth.  To  audit  and  pass  accounts  of  assigiaees. 

Ninth.  To  grant  protection. 

Tenth.  To  pass  the  last  examination  of  any  bankrupt  in  cases 
.whenever  the  assignee  or  a  creditor  do  not  oppose. 

Eleventh.  To  sit  in  chambers  and  disp&tch  there  such  part  of  the 
administrative  business  of  the  court  and  such  uncontested  matters  as 
shall  be  defined  in  general  rules  and  orders,-  or  as  the  district  judge 
shall  in  any  particular  matter  direct. 

Limitations  upon  powers  of  registers.  Sec.  4999.  No  register  shall 
have  power  to  commit  for  contempt,  or  to  make  adjudication  of  bank- 
ruptcy when  opposed  ;  or  to  decide  upon  the  allowance  or  suspension 
of  an  order  of  discharge. 

Registers  to  keep  memoranda  Of  proceedings.  Sec.  5000.  Every  regis- 
ter shall  make  short  memoranda  of  his  proceedings  in  each  case  in 
which  he  acts,  in  a  docket  to  be  kept  by  him  for  that  purpose,  and 
shall  forthwith,  as  the  proceedings  are  taken,  forward  to  the  clerk  of 
the  district  court  a  certified  copy  of  these  memoranda,  which  shall  be 
entered  by  the  clerk  in  the  proper  minute-book  to  be  kept  in  his  office. 

Registers  to  attend  at  place  directed  by  judge.  Sec.  5001.  The 
judge  of  the  district  court  may  direct  a  register  to  attend  at  any  place 
within  the  district  for  the  purpose  of  hearing  such  voluntary  appli- 
cations under  this  Title  as  may  not  be  opposed,  of  attending  any  meet- 
ing of  creditors,  or  receiving  any  proofs  of  debts,  and,  generally,  for 
the  prosecution  of  any  proceedings  under  this  Title. 

Power  to  summon  witnesses.  Sec.  5002.  Every  register,  so  acting, 
shall  have  and  exercise  all  powers,  except  the  power  of  commitment, 
vested  in  the  district  court  for  the  summoning  and  examination  of 
persons  or  witnesses,  and  for  requiring  the  production  of  books, 
papers,  and  documents. 

Mode  of  taking  evidence.  Sec.  5003.  Evidence  or  examination  in 
any  of  the  proceedings  under  this  Title  may  be  taken  before  the  court, 
or  a  register  in  bankruptcy,  viva  voce  or  in  writing,  before  a  commis- 
sioner of  the  circuit  court,  or  by  affidavit,  or  on  commission,  and  the 
court  may  direct  a  reference  to  a  register  in  bankruptcy,  or  other  suit- 
able person,  to  take  and  certify  stich  examination,  and  may  compel 
the  attendance  of  witnesses,  the  production  of  books  and  papers,  and 
the  giving  of  testimony  in  the  same  manner  as  in  suits  in  equity  in 
the  circuit  court. 
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Depositions  and  acts  to  be  reduced  to  writing.  Sec.  5604.  All  depo- 
sitions of  persons  and  witnesses  taken  before  a  register,  and  all  acts 
•done  by  him,  shall  be  reduced  to  writing,  and  be  signed  by  him,  and 
shall  be  filed  in  the  clerk's  office  as  part  of  the  proceedings.  He  shall 
have  power  to  administer  oaths  in  all  cases  and  in  relation  to  all  mat- 
ters in  which  oaths  may  be  administered  by  commissioners  of  circuit 
courts. 

Witnesses  must  attend.  Sec.  5005.  Parties  and  witnesses  sum- 
moned before  a  register  shall  be  bound  to  attend  in  pursuance  of  such 
summons  at  the  time  and  place  designated  therein,  and  shall  be  en- 
titled to  protection,  and  be  liable  to  process  of  contempt  in  like  man- 
ner as  parties  and  witnesses  are  now  liable  thereto  in  case  of  default 
in  attendance  under  any  writ  of  subpoena. 

Contempt  before  register.  Sec.  5006.  Whenever  any  person  exam- 
ined before  a  Register  refuses  or  declines  to  answer,  or  to  swear  to  or 
sign  his  examination  when  taken,  the  register  shall  refer  the  matter 
to  the  judge,  who  shall  have  power  to  order  the  person  so  acting  to 
pay  the  costs  thereby  occasioned,  and  to  punish  him  for  contempt,  if 
such  person  be  compellable  by  law  to  answer  such  question  or  to  sign 
such  examination. 

Registers  may  act  for  each  other.  Sec.  5007.  Any  register  may  act 
in  the  place  of  any  other  register  9,ppointed  by  and  for  the  same  dis- 
trict court. 

Payment  of  fees  of  registers.  Sec.  5008.  The  fees  of  registers,  as 
established  by  law  or  by  rules  and  orders  framed  pursuant  to  law, 
shall  be  paid  to  them  by  the  parties  for  whom  the  services  may  be 
rendered. 

Contested  issues  to  be  decided  by  judge.  Sec.  5009.  In  all  matters 
where  an  issue  of  fact  or  of  law  is  raised  and  contested  by  any  party 
to  the  proceedings  before  any  register,  he  shall  cause  the  question  or 
issue  to  be  stated  by  the  opposing  parties  in  writing,  and  he  shall 
adjourn  the  same  into  courtifor  decision  by  the  judge. 

Certificates  of  matters  to  be  decided  by  judge.  Sec.  5010.  Any  party 
shall,  during  the  proceedings  before  a  register,  be  at  liberty  to  take 
the  opinion  of  the  district  judge  upon  any  point  or  matter  arising  in 
the  course  of  such  proceedings,  or  upon  the  result  of  such  proceedings, 
which  shall  be  stated  by  the  register  in  the  shape  of  a  short  certificate 
to  the  judge,  who  shall  sign  the  same  if  he  aplprove  thereof ;  and  such 
certificate,  so  signed,  shall  be  binding  on  all  the  parties  to  the  pro- 
ceeding ;  but  every  such  certificate  may  be  discharged  or  varied  by 
the  judge  at  chambers  or  in  open  court. 

Appeal  from  judge's  decision  upon  questions  submitted.  Sec.  501  i. 
In  any  proceedings  within  the  jurisdiction  of  the  court,  under  this 
Title,  the  parties  concerned,  or  submitting  to  such  jurisdiction,  may 
at  any  stage  of  the  proceedings,  by  consent,  state  any  questions  in  a 
special  case  for  the  opinion  of  the  court,  and  the  judgment  of  the 
court  shall  be  final'unless  it  is  agreed  and  stated  in  the  special  case 
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that  either  party  may  appeal,  if,  in  such  case,  an  appeal  is  allowed  by 
this  Title.  The  parties  may  also,  if  they  think  fit,  agree,  that  upon 
the  questions  raised  by  such  special  case  being  finally  decided,  a  stun 
of  money,  fixed  by  the  parties,  or  to  be  ascertained  by  the  court,  or 
in  such  manner  as  the  court  may  direct,  or  any  property,  or  the 
amount  of  any  disputed  debt  or  claim,  shall  be  paid,  delivered,  or 
transferred  by  one  of  such  parties  to  the  other  of  them-,  either  with  or 
without  costs. 

Penalties  against  officers.  Sec.  5012.  If  any  judge,  register,  clefk, 
marshal,  messenger,  assignee,  or  any  other  oflBcer  of  the  several 
courts  of  bankruptcy  sh^U,  for  anything  done  or  pretended  to  be 
done  under  this  Title,  or  under  color  of  doing  anything  thereunder, 
wilfully  demand  or  take,  or  appoint  or  allow  any  person  whatever  to 
take  for  him  or  ou  his  account,  or  for  or  on  account  of  any  other 
person,  or  in  trust  for  him  or  for  any  other  person^  any  fee,  emolu- 
ment, gratuity,  sum  of  money,  or  anything  of  value  whatever,  other 
than  is  allowed  by  law,  such  person  shall  forfeit  and  pay  a  sum  not 
less  than  three  hundred  dollars  and  not  more  than  five  hundred  dol- 
lars, arid  be  imprisoned  not  exceeding  three  years. 

Meaning  of  terms  and  computation  of  time.  Sec.  5013.  In  this 
Title  the  word  ' '  assignee, ' '  and  the  word  ' '  creditor, ' '  shall  include 
the  plurai  also ;  and  the  word  "messenger, "  shall  include  his  assist- 
ant or  assii^tants,  except  in  the  provision  for  the  fees  of  that  .officer. 
The  word  "marshal, "  shall  include  the  marshal's  deputies  ;  the  word 
"person  "  ,-,'l;<ill  also  include  "corporation;"  and  the  word  "oath" 
shall  inclode  ••  afiirmation. "  And  in  all  calses  in  which  any  particular 
number  of  days  is  prescribed  by  this  Title,  or  shall  be  mentioned  in 
any  rule  or  order  of  court  or  general  order  which  shall  at  any  time  be 
made  under  this  Title,  for  the  doing  of  any  act,  or  for.  any  other,  pur- 
pose, the  same  shall  be  reckoned,  in  the  absence  of  any  expression  to 
the  contrary,  exclusive  of  the  first  and  inclusive  of  the  lasc  day, 
unless  the  last  day  shall  fall  pn  Sunday,  Christmas  Day,  or  on  any 
day  appointed  by  the  President  of  the  United  States  as  a  day  of 
public  fast  or  thanksgiving,  or  on  the  Fourth  of  July,  in  wbich  case 
the  time  shall  be  reckoned  exclusive  of  that  day  also. 

CHAPTER  TWO. 

VOLUNTARY    BANKRUPTCY. 

Petition  and  schedules.  Sec.  5014.  If  any  person  lesiding  within 
the  jurisdiction  of  the  United  States,  and  owing  debts  provable  in 
bankruptcy  exceeding  the  amount  of  three  hundred  dollars,  shall 
apply  by  petition  addressed  to  the  judge  of  the  judicial  district  in 
which'  such  debtor  has  resided  or  carried  on  business  for  the  six 
months  next  preceding  the  time  of  filing  such  petition,  or  for  the 
longest  period  during  such  six  months,  setting  forth  his  place  of  res- 
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idence,  his  inability  to  pay  all  his  debts  in  full,  his  willingness  to 
surrender  all  his  estate  and  effects  for  the  benefit  of  his  creditors,  and 
his  desire  to  obtain  a  discharge  from  his  debts,  and  shall  annex  to 
his  petition  a  schedule  and  inventory,  in  compliance  with  the  next 
two  sections,  the  filing  of  such  petition  shall  be  an  act  of  bankruptcy, 
and  such  petitioner  shall  be  adjudged  a  bankrupt. 

Schedule  of  debts.  Sec.  5015.  The  said  schedule  must  contain  a 
full  and  true  statement  of  all  his  debts,  exhibiting,  as  far  as  possible, 
to  whom  each  debt  is  due,  the  place  of  residence  of  each  creditor,  if 
known  to  the  debtor,  and  if  not  known  the  fact  that  it  is  not  known; 
also  the  sum  due  to  each  creditor ;  the  nature  of  each  debt  or  demand, 
whether  founded  on  written  security,  obligation,  or  contract,  or 
otherwise ;  the  true  cause  and  consideration  of  the  indebtedness  in 
each  case,  and  the  place  where-such  indebtedness  accrued  ;  and  also  a 
statement  of  any  existing  mortgage,  pledge,  lien,  judgment,  or  collat- 
eral or  other  security  given  for  the  payment  of  the  same. 

Inventory  of  property.  Sec.  5016.  The  said  inventory  must  con- 
tain an  accurate  statement  of  all  the  petitioner's  estate,  both  real  and 
personal,  assignable  under  this  Title,  describing  the  same  and  stating 
where  it  is  situated,  and  whether  there  are  any,  and,  if  so,  what  in- 
cumbrances thereon. 

Oath  to  petition  and  schedule.  Sec.  5017.  The  schedule  and  inven- 
tory must  be  verified  by  the  oath  of  the  petitioner,  which  may  be 
taken  either  before  the  district  judge,  or  before  a  register,  or  before  a 
commissioner  of  the  circuit  court. 

Oath  of  allegiance.  Sec.  5018.  Every  citizen  of  the  United  States 
petitioning  to  be  declared  bankrupt  shall,  on  filing  his  petition,  and 
before  any  proceedings  thereon,  take  and  subscribe  an  oath  of  alle- 
giance and  fidelity  to  the  United  States,  which  oath  may  be  taken 
before  either  of  the  officers  mentioned  in  the  preceding  section,  and 
shall  be  filed  and  recorded  with  the  proceedings  in  bankruptcy. 

Warrant  to  marshal.  Sec.  5019.  Upon  the  filing  of  such  petition, 
schedule,  and  inventory,  the  judge  or  register  shall  forthwith,  if  he 
is  satisfied  that  the  debts  due  from  the  petitioner  exceed  three  hun- 
dred dollars,  issue  a  warrant,  to  be  signed  by  such  judge,  or  register, 
directed  to  the  marshal  for  the  district,  authorizing  him  forthwith,  as 
messenger,  to  publish  notices  in  such  newspapers  as  the  warrant 
specifies  ;  to  serve  written  or  printed  notice,  by  mail  or  personally,  on 
all  creditors  upon  the  schedule  filed  with  the  debtor's  petition,  or 
whose  names  may  be  given  to  him  in  addition  by  the  debtor ;  and  to 
give  such  personal  or  other  notice  to  any  persons  cbncerned  as  the 
warrant  specifies. 

Amendment  of  schedule.  Sec.  5020.  Every  bankrupt  shall  be  at 
liberty,  from  [time]  to  tiiae,  upon  oath  to  amend  and  correct  his  sched- 
ule of  creditors  and  property,  so  that  the  same  shall  conform  to  the 
facts. 

Acts  of  bankruptcy.     Sec.  5021.    Any  person  residing  within  the 
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jurisdiction  of  the  United  States  and  owing  debts  provable  in  bank- 
ruptcy exceeding  the  amount  of  three  hundred  dollars  : 

First.  Who  departs  from  the  State,  district,  or  Territory  of  which 
he  is  an  inhabitant  with  intent  to  defraud  his  creditors,  or,  being  ab- 
sent, remains  absent  with  such  intent ;  or, 

Second.  Who  conceals  himself  to  avoid  the  service  of  legal  process 
in  any  action  for  the  recovery  of  a  debt  or  demand  provable  in  bank- 
ruptcy ;  or, 

Third.  Who  conceals  or  removes  any  of  his  property  to  avoid  its 
being  attached,  taken,  or  sequestered  on  legal  process ;  or, 

Fourth.  Who  makes  any  assignment,  gift,  sale,  conveyance,  or 
transfer  of  his  estate,  property,  rights,  or  credits,  either  within  the 
United  States  or  elsewhere,  with  intent  to  delay,  defraud,  or  hinder 
his  creditors ;  or. 

Fifth.  Who  has  been  arrested  and  held  in  custody  under  or  by 
virtue  of  mesne  process  or  execution,  issued  out  of  any  court  of  any 
State,  district,  or  Territory  within  which  such  debtor  resides  or  has 
property,  founded  upon  a  demand  in  its  nature  provable  against  a 
bankrupt's  estate,  and  for  a  sum  exceeding  one  hundred  dollars,  if 
such  process  is  remaining  in  force  and  not  discharged  by  payment, 
or  in  some  other  manner  provided  by  the  law  of  such  State,  district, 
or  Territory  appl  icable  thereto,  for  a  period  of  seven  days  ;  or. 

Sixth.  Who  has  been  actually  imprisoned  for  more  than  seven  days 
in  a  civil  action  founded  on  contract,  for  the  sum  of  one  hundred  dol- 
lars or  upward ;  or. 

Seventh.  Who,  being  bankrupt  or  insolvent,  or  in  contempla:tion 
of  bankruptcy  or  insolvency,  makes  any  payment,  gift,  grant,  sale, 
conveyance,  or  transfer  of  money  or  other  property,  estate,  rights,  or 
credits,  or  gives  any  warrant  to  confess  judgment ;  or  procures  or  suf- 
fers his  property  to  be  taken  on  legal  process,  with  intent  to  give  a 
preference  to  one  or  more  of  his  creditors,  or  to  any  person  or  persons 
who  are  or  may  be  liable  for  him  as  indorsers,  bail,  sureties,  or  other- 
wise, or  with  the.  intent  by.  such  disposition  of  his  property,  to  defeat 
or  delay  the  operation  of  this  act ;  or. 

Eighth.  Who,  being  a  banker,  broker,  merchant,  trader,  manufac- 
turer, or  miner,  has  fraudulently  stopped  payment,  or  who  has  stopped 
or  suspended  and  not  resumed  payment  of  his  commercial  paper,  within 
a  period  of  fourteen  days,  shall  be  deemed  to  have  committed  an  act 
of  bankruptcy,  and  to  have  become  liable  to  be  adjudged  a  bankrupt. 
And  if  such  person  shall  be  adjudged  a  bankrupt,  the  assignee,  may 
recover  back  the  money  or  other  property  so  paid,  conveyed,  sold, 
assigned,  or  transferred  contrary  to  this  Title,  provided  the  person 
receiving  such  payment  or  conveyance  had  reasonable  cause  to  believe 
that  a  fraud  on  this  Title  was  intended,  and  that  the  debtor  was  in- 
solvent, and  such  creditor  shall  not  be  allowed  to  prove  his  debt  in 
bankruptcy. 

Prior  acts  of  bankruptcy.    Sec.  5022.  Any  act  of  bankruptcy  co^- 
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mitted  since  the  second  day  of  March,  eighteen  hundred  and  sixty- 
seven,  may  be  the  foundation  of  an  adjudication  of  involuntary  bank- 
ruptcy, upon  a  petition  filed  within  the  time  prescribed  by  law, 
equally  with  one  committed  hereafter. 

Who  may  file  petition.    Sec.  5023.  An  adjudication  of  bankruptcy  ^ 
may  be  made  on  the  petition  of  one  or  more  creditors,  the  aggregate 
of  whose  provable  debts  amounts  to  at  least  two  hundred  and  fifty 
dollars,  provided  such  petition  is  brought  within  six  months  after 
the  act  of  bankruptcy  shall  have  been  committed. 

Proceedings  after  filing  the  petition.  Sec.  5024.  Upon  the  filing  of 
the  petition  authorized  by  the  preceding  section,  if  it  appears  that 
sufficient  grounds  exist  therefor,  the  court  shall  dii-ect  the  entry  of  an 
order  requiring  the  debtor  to  appear  and  show  cause,  at  a  court  of 
bankruptcy  to  be  holden  at  a  time  to  be  specified  in  the  order,  not 
less  ^han  five  days  from  the  service  thereof,  why  the  prayer  of  the  peti- 
tion should  not  be  granted.  The  court  may  also,  by  injunction  re- 
strain the  debtor,  and  any  other  person,  in  the  mean  time,  from  making 
any  transfer  or  disposition  of  any  part  of  the  debtor's  property  not  ex- 
cepted by  this  Title  from  the  operation  thereof  and  from  any  interfer- 
ence therewith;  and  if  it  shall  appear  that  there  is  probable  cause  for 
believing  that  the  debtor  is  about  to  leave  the  district,  or  to  remove  > 
or  conceal  his  goods  and  chattels  or  his  .evidence  of  property,  or  to 
make  any  fraudulent  conveyance  or  disposition  thereof,  the  court  may 
issue  a  warrant  to  the  marshal  of  the  district,  commanding  him  to 
arrest  and  safely  keep  the  alleged  debtor,  unless  he  shall  give  bail  to 
the  satisfaction  of  the  court  for  his  appearance  from  time  to  time,  as 
required  by  the  court,  until  its  decision  upon  the  petition,  or  until 
its  further  order,  and  forthwith  to  take  .possession  provisionally  of  all 
the  property  and  effects  of  the  debtor,  and  safely  keep  the  same  until 
the  further  order  of  the  court. 

Service  of  order  to  show  cause.  Sec.  5025.  A  copy  of  the  petition 
and  order  to  show  cause  shall  be  served  on  the  debtor  by  delivering 
the  same  to  him  personally,  or  leaving  the  same  at  his  last  or  usual 
place  pf  abode;  or,  if  the  debtor  can  not  be  found,  and  his  place  of  resi- 
dence can  not  be  ascertained,  service  shall  be  made  by  publication  in 
such  manner  as  the  judge  may  direct.  No  further  proceedings,  unless 
the  debtor  appears  and  consents  thereto,  shall  be  had  until  proof  has  , 
been  given,  to  the  satisfaction  of  the  court,  of  such  service  or  publica- 
tion ;  and  if  such  proof  is  not  given  on  the  return  day  of  such  order, 
the  proceedings  shall  be  adjourned  and  an  order  made  that  the  notice 
be  forthwith  so  served  or  published. 

Proceedings  on  return  day.  Sec.  5926.  On  such  return  day  or  ad- 
journed day,  if  the  notice  has  been  duly  served  or  published,  or  is 
waived  by  the  appearance  and  consent  of  the  debtor,  the  court  shall 
proceed  summarily  to  hear  the  allegations  of  the  petitioner  and  debtor, 
and  may  adjourn  the  proceedings  from  time  to  time,  on  good  cause 
shown,  and  shall,  if  the  debtor  on  the  same  day  so  demands,  in  writ- 
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ing,  order  a  trial  by  jurj'  at  the  first  term  of  the  court  at  which  a  jury 
shall  be  in  attendance,  to  ascertain  the  fact  of  the  alleged  bankruptcy. 
If  the  petitioning  creditor  does  not  appear  and  proceed  on  the  return 
day,  or  adjourned  day,  the  court  may  upon  the  petition  of  any  other 
.  creditor,  to  the  required  amount,  proceed  to  adjudicate  on  such  peti- 
tion, without  requiring  a  new  service  or  publication  of  notice  to  the 
debtor. 

Costs  at  trial.  Sec.  5027.  If  upon  such  hearing  or  trial  the  debtor 
proves  to  the  satisfaction  of  the  court  or  of  -the  jury,  as  the  case  may 
be,  that  the  facts  set  forth  in  the  petition  are  not  true,  or  that  the 
debtor  has  paid  and  satisfied  all  liens  tipon  his  property,  in  case  the 
existence  of  such  liens  was  the  sole  ground  of  the  proceeding,  the 
proceedings  shall  be  dismissed  and  the  respondent  shall  recover  costs. 

Warrant.  Sec  5028.  If  upon  the  hearing  or  trial  the  facts  set 
forth  in  the  petition  are  found  to  be  true,  or  if  upon  default  made  by 
the  debtor  to  appear  pursuant  to  the  order,  due  proof  of  service  thereof 
is  made,  the  court  shall  adjudge  the  debtor  to  be  a  bankrupt,  and 
shall  forthwith  issue  a  warrant  to  take  possession  of  his  estate. 

Distribution  of  property  of  detitor.  Sec.  5029.  The  warrant  shall  be 
directed,  and  the  property  of  the  debtor  shall  be  taken  thereon,  and 
shall  be  assigned  and  distributed  in  the  same  manner  and  with  simi- 
lar proceedings  to  those  \]iereinbefore\  [hereinafter]  provided  for  the 
taking  possession,  assignment,  and  distribution  of  the  property  of 
the  debtor  upon  his  own  petition. 

Schedule  and  inventory.  Sec.  5030.  The-order  of  adjudication  of 
bankruptcy  shall  require  the  bankrupt  forthwith,  or  within  such  num- 
ber of  days  not  exceeding  five  after  the  date  of  the  order  or  notice 
thereof,  as  shall  by  the  order  be  prescribed,  to  make  and  deliveir,  or 
transmit  by  mail,  postpaid,  to  the  messenger,  a  schedule  of  the  cred- 
itors and  an  inventory  of  his  estate  in  the  form  and  verified  in  the 
manner  required  of  a  petitioning  debtor. 

Proceedings  when  debtor  is  absent.  Sec.  5031.  If  the  debtor  has 
failed  to  appear  in  person,  or  by  attorney,  a  certified  copy  of  the  adju- 
dication shall  be  forthwith  served  on  him  by  delivery  or  publication 
in  the  manner  provided  for  the  service  of  the  order  to  show  cause;  and 
if  the  bankrupt  is  absent  or  can  not  be  found,  such  schedule  and  in- 
ventory shall  be  prepared  by  the  messenger  and  the  assignee  from 
the  best  information  they  can  obtain. 

CHAPTER  FOUR. 

PROCEEDINGS  TO   REALIZE  THE  ESTATE   FOR  CREDITORS. 

Contents  of  notice  to  creditors.  Sec.  5032.  The  notice  to  creditors 
under  warrant  shall  state : 

First.  That  a  warrant  in  bankruptcy  has  been  issued  against  the 
estate  of  the  debtor. 
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Second.  That  the  payment  of  any 'debts  and  the  delivery  of  any  . 
property  belonging  to  such  debtor  to  him  or  for  his  use,  and  the  trans- 
fer of  any  property  by  him,  are  forbidden  by  law. 

Third.  That  a  meeting  of  the  creditors  of  the  debtor,  giving  thS 
names,  residences,  and  amounts,  so  far  as  known,  to  prove  their  debts 
and  (fhoose  one  or  more  assignees  of  his  estate,  will  be  held  at  a  court 
of  bankruptcy,  to  be  holden  at  a  time  and  place  designated  in  the 
warrant,  not  less  than  ten  nor  more  than  ninety  days-after  the  issuing 
of  the  same. 

Marshal's  return.  Sec.  5033.  At  the  meetihg  held  in  pursuance  of 
the  notice,  one  of  the  registers  of  the  court  shall  preside,  and  the  mes- 
senger shall  make  return  of  the  warrant  and  of  his  doings  thereon ; 
and  if  it  appears  that  the  notice  to  the  creditors  has  not  been  given  as 
required  in  the  warrant,  the  meeting  shall  forthwith  be  adjourned, 
and  a  new  notice  given  as  required. 

Choice  of  assignee.  Sec.  5034.  The  creditors  shall,  at  the  first  meet- 
ing held  after  due  notice  from  the  messenger  in  presence  of  the  regis- 
ter designated  by  the  court,  choose  one  or  more  assignees  of  the  estate 
of  the  debtor  ;  the  choice  to  be  made  by  the  greater  part  in  value  and 
in  number  of  the  creditors  who  have  proved  their  debts.  If  no  choice 
is  made  by  the  creditors  at  the  meeting,  the  judge,  or  if  there  be  no 
opposing  interest,  the  register,  shall  appoint  one  or  more  assignees. 
If  an  assignee,  so  chosen  or  appointed,  fails  within  five  days  to  ex- 
press in  writing  his  acceptance  of  the  trust,  the  judge  or  register  may 
fill  the  vacancy.  All  elections  or  appointments  of  assignees  shall  be 
subject  to  the  approval  of  the  judge  ;  and  when  in  his  judgment  it  is 
for  any  cause  needful  or  expedient,  he  may  appoint  additional  assign- 
ees, or  order  a  new  election. 

"Who  are  disqualified.  Sec.  5035.  No  person  who  has  received  any 
preference  contrary  to  the  provisions  of  this  Title  shall  vote  for  or  be 
eligible  as  assignee ;  but  no  title  to  property,  real  of  personal,  sold, 
transferred,  or  conveyed  by  an  assignee,  shall  be  affected  or  impaired 
by  reason  of  his  ineligibility. 

Bond' of  assignee.  Sec.  5036.  The  district  judge  at  any  time  may, 
and  upon  the  request  in  writing  of  any  creditor  who  h"as  proved  -his 
claim  shall,  require  the  assignee  to  give  good  and  sufiicient  bond  to 
the  United  States,  with  a  condition  for  the  faithful  performance  and 
discharge  of  his  duties  ;  the  bond  shall  be  approved  by  the  judge  or 
register  by  his'  indorsement  thereon,  shall  be  filed  with  the  record  of 
the  case,  and  inure  to  the  benefit  of  all  creditors  proving  their  claims, 
a.nd  may  be  prosecuted  in  the  name  and  for  the  benefit  of  any  injured 
party.  If  the  assignee  fails  to  give  the  bond  within  such  time  as  the 
judge  or  register  orders,  not  exceeding  ten  days  after  notice  to  him 
of  such  order,  the  judge  shall  remove  him  and  appoint  another  in  his 
place. 

Assignee  liable  for  contempt.  Sec.  5037.  Any  assignee  who  refuses 
or  unreasonably  neglects  to  execute  an  instriiment  when  lawfully  re- 
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quired  by  the  court,  or  disobeys  a  lawful  order  or  decree  of  the  court 
in  the  premises,  may  be  punished  as  for  a  contempt  of  court. 

Resignation  of  the  trust.  Sec.  5038.  An  assignee  may,  with  the 
consent  of  the  judge,  resign  his  trust  and  be  discharged  therefrom. 

Removal  of  assignee,  Sec.  5039.  The  court,  after  due  notice  and 
hearing,  may  leniove  an  assignee  for  any  cause  which,  in  its  judgtnent, 
renders  such  removal  necessary  or  expedient.  At  a  meeting  called  for 
the  purpose  by  order  of  the  court,  in  its  discretion,  or  called  upon  the 
application  of  a  majority  of  the  creditors  in  number  and  value,  the 
creditors  may,  with  consent  of  the  court,  remove  any  assignee  by  such 
a  vote  as  is  provided  for  the  choice  of  assignee. 

Effect  of  resignation  or  removal.  Sec.  5040.  The  resignation  or  re- 
moval of  an  assignee  shall  in  no  way  release  him  from  performing  all 
things  requisite  on  his  part  for  the  proper  closing  up'  of  his  trust  and 
the  transmission  thereof  to  his  successors,  nor  shiall  it  affect  the  liabil- 
ity of  the  principal  or  surety  on  the  bond  given  by  the  assignee. 

Filling  vacancies.  Sec.  5041.  Vacancies  caused  by  death  or  other- 
wise in  the  office  of  assignee  may  be  filled  by  appointment  of  the 
court,  or  at  its  discretion  by  an  election  by  the  creditors,  in  the  same 
manner  as  in  the  original  choice  of  an  assignee,  at  a  regular  meeting, 
or  at  a  meeting  called  for  the  purpose,  with  such  notice  thereof  in 
writing  to  all  known  creditors,  and  by  such  person  as  the  court  shall 
direct. 

Vesting  estate  in  remaining  assignee.  Sec.  5042.  When,  by  death 
or  otherwise,  the  number  of  assignees  is  reduced,  the  estate  of  the 
debtor  not  lawfully  disposed  of  shall  vest  in  the  remaining  assignee 
or  assignees,  and  in  the  persons  selected  to  fill  vacancies,  if  any,  with 
the  same  powers  and  duties  relative  thereto  as  if  they  were  originally 
chosen. 

Former  assignee  to  execute  instruments.  Sec.  5043.  Any  former  as- 
signee, his  executors  and  administrators,  upon  request,  and  at  the  ex- 
pense of  the  estate,  shall  make  and  execute  to  the  new  assignee  all 
deeds,  conveyances,  and  assurances,  and  do  all  other  lawful  acts 
requisite  to  enable  him  to  recover  and  receive  all  the  estate.  And  the 
court  may  make  all  orders  which  it  may  deem  expedient  to  secure  the 
proper  fulfillment  of  the  duties  of  any  former  assignee,  and  the  rights 
and  interests  of  all  persons  interested  in  the  estate. 

Assignment.  Sec.  5044.  As  soon  as  an  assignee  is  appointed  and 
qualified,  the  judge,  or  where  there  is  no  opposing  interest,  the  regis- 
ter, shall  by  an  instrument  under  his  ha,nd,  assign  and  convey  to  the 
assignee  all  the  estate,  real  and  personal,  of  the  -bankrupt,  with  all 
his  deeds,  books,  and  papers  relating  thereto,  and  such  assignment 
shall  relate  back  to  the  commencement  of  the  proceedings  in  bank- 
ruptcy, and  by  operation  of  law  shall  vest  the  title  to  all  such  prop- 
erty and  estate,  both  real  and  personal,  in  the  assignee,  although  the 
same  is  then  attached  on  mesne  process  as  the  property  of  the  debtor, 
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and  shall  dissolve  any  such  attachment  made  -within  four  months 
next  preceding  the  commencement  of  the  bankruptcy  proceedings. 
'  Exemptions.  Sec.  5045.  There  shall  be  exempted  from  the  oper- 
ation of  the  conveyance  the  necessary  household  and  kitchen  furni- 
ture, and  such  other  articles  and  necessaries  of  the  bankrupt  as  the 
assignee  shall  designate  and  set  apart,  having  reference  in  the  amount 
to  the  family,  condition,  and  circumstances  of  the  bankrupt,  but 
altogether  not  to  exceed  in  value,  in  any  case,  the  sum  of  five  hun- 
dred dollars  ;  also  the  wearing  apparel  of  the  bankrupt,  and  that  of 
his  wife  and  children,  and  the  uniform,  arms,  and  equipments  of  any 
person  who  is  or  has  been  a  soldier  in  th^niilitia,  or  in  the  service  of 
the  United  States ;  and  such  other  property  as  now  is,  or  hereafter 
shall  be,  exempted  from  attachment,  or  seizure,  or  levy  on  execution 
by  laws  of  the  United  States,  and  such  other  property  not  included 
in  the  foregoing  exceptions  as  is  exempted  from  levy  and  sale  upon 
execution  or  other  process  or  order  of  any  court  by  the  laws  of  the 
State  in  which  the  bankrupt  has  his  domicile  at  the  time  of  the  com- 
mencement of  the  proceedings  in  bankruptcy,  to  an  amount  allowed 
by  the  constitution  and  laws  in  each  State,  as  existing  in  the  year 
eighteen  hundred  and  seventy-one ;  and  such  exemptions  shall  be 
valid  against  debts  contracted  before  the  adoption  and  passage  of  such 
State  constitution  and  laws,  as  well  as  those  contracted  after  the 
same,  and  against  liens  by  judgment  or  decree  of  any  State  court, 
any  decision  of  any  such  court  rendered  since  the  adoption  and  pas- 
sage of  such' constitution  and  laws  to  the  contrary  notwithstanding. 
These  exceptions  shall  operate  as  a  limitation  upon  the  conveyance 
of  the  property  of  the  bankrupt  to  his  assignee ;  and  in  no  case  shall 
the  properliy  hereby  excepted  pass  to  the  assignee,  or  the  title  of  the 
bankrupt  thereto  be  impaired  or  affected  by  any  of  the  provisions  of 
this  Title ;  and  the  determination  of  the  assignee  in  the  matter  shall, 
on  exception  taken,  be  subject  to  the  final  decision  of  the  said  court. 
What  property  vests  in  assignee.  Sec.  5046.  All  property  con- 
veyed by  the  bankrupt  in  fraud  of  his  creditors  ;  all  rights  in  equity, 
choses  in  action,  patent-rights,  and  copy-rights ;  all  debts  due  him, 
or  any  person  for  his  use,  and  all  liens  and  securities  therefor ;  and 
all  his  rights  of  action  for  property  or  estate,  real  or  personal;  and 
for  any  cause  of  action  which  he  had  against  any  person  arising  from 
contract  or  from  the  unlawful  taking  or  detention,  or  injury  to  the 
property  of  the  bankrupt ;  and  all  his  rights  of  redeeming  such  prop- 
erty or  estate ;  together  with' the  like  right,  title,  power  and  authority 
to  sell,  manage,  dispose  of,  sue  for,  and  recover  or  defend  the  same, 
as  the  bankrupt  might  have  had  if  no  assignment  had  been  made, 
shall,  in  virtue  of  the  adjudication  of  bankruptcy  and  the  appoint- 
ment of  his  assignee,  but  subject  to  the  exceptions  stated  in  the  pre- 
ceding section,  be  at  once  vested  in  such  assignee. 

"Right  of  action  of  assignee.    Sec.  5047.    The  assignee  shall  have 
.the  like  remedy  to  recover  all  the  estate,  debts,  and  effects  in  his  own 
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name,  as  the  debtor  might  have  had  if  the  decree  in  bankruptcy  had 
not  been  rendered  and  no  assignment  had  been  made.  If  at  the  time 
of  the  commencement  of  the  proceedings  in  bankruptcy,  an  action  is 
pending  in  the  name  of  the  debtor  for  the  recovery  of  a  debt  or  other 
thing  which  iiiight  or  ought  to  pass  to  the  assignee  by  the  assign- 
ment, the  assignee  shall,  if  he  requires  it,  be  admitted  to  prosecute 
the  action  in  his  own  name,  in  like  mahner  and  with  like  effect  as  if 
it  had  been  originally  commenced  by  him.  And  if  any  suit  at  law  or 
in  equity,  in  which  the  bankrupt  is  a  party  in  his  own  name,  is  pend- 
ing at  the  time  of 'the  adjudication  of  bankruptcy,  the  assignee  may 
defend  the  same  in  the  same  manner  and  with  the  like  2ffect  as  it 
might  have  been  defended  by  the  bankrupt. 

No  abatement  by  death  or  removal.  Sec.  sb48.  No  suit  pending  in 
the  name  of  the  assignee  shall  be  abated  by  his  death  or  removal; 
but  upon  the  motion  of  the  surviving  or  remaining  or  new  assignee, 
as  the  case  may  be,  he  shall  be  admitted  to  prosecute  the  suit  in  like 
manner  and  with  like  effect  as  if  it  had  been  originally  commenced 
by  him. 

Copy  of  assignment  conclusive  evidence  of  title.  -Sec.  5049.  A  copy 
duly  certified  by  the  clerk  of  the  court,  under  the  seal  thereof,  of 
the  assignment,  shall  be  conclusive  evidence  of  the  title  of  the  as- 
signee to  take,  hold,  sue  for,  and  recover  the  property  of  the  bank- 
rupt. 

Bankrupt's  books  of  account.  Sec.  5050.  No  person  shall  be  en- 
titled, as  against  the  assignee,  to  withhold  from  him  possession  of 
any  books  of  account  of  the  bankrupt,  or  claim  any  lien  thereon. 

Debtor  must  execute  instruments.  Sec.  5051.  The  debtor  shall,  at 
the  request  of  the  assignee  and  at  the  expense  of  the  estate,  make 
and  execute  any  instruments,  -deeds,  and  writings  which  may  be 
proper  to  enable  the  assignee  to  possess  himself  fully  of  all  the  as- 
sets of  the  bankrupt. 

Chattel  mortgages.  Sec.  5052.  No  mortgage  of  any  vessel  or  of 
any  other  goods  or  chattels,  made  as  security  for  any  debt,  in  good 
faith  and  for  a  present  consideration  and  otherwise  valid,  and  duly 
recorded  pursuant  to  any  statute  of  the  United  States  or  of  any  State, 
shall  be  invalidated  or  affected  by  an  assignment  in  bankruptcy. 

Trust  property.  Sec.  5053.  No  property  held  by  the  bankrupt  in 
trust  shall  pass  by  the  assignment. 

Notice  of  appointment  of  assignee  and  record  of'  assignment.  Sec. 
505.;.  The  assignee  shall  immediately  give  notice  of  his  appointment, 
'  by  publication  at  least  once  a  week  for  three  consecutive  weeks  in 
such  newspapers  as  shall  for  that  purpose  be  designated  by  the  court, 
due  regard  being  had  to  their  general  circulation  in  the  district  or 
in  that  portion  of  the  district  in  which  the  bankrupt  and  his  credi- 
tors shall  reside,  and  shall,  within  six  months,  cause  the  assignment 
to  him  to  be  recorded  in  every  registry  of  deeds  or  other  office  within 
the  United  States  where  a  convej'ance  of  any  lands  owned  by  the 
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L^nkrupt  ouf-^ht  by  law  to  be  recorded.  [And  the  record  of  such  as- 
signment, or  of  a  duly  certified  copy  thereof,  shall  be  evidence 
thereof  in  all  courts.] 

Assignee  to  demand  and  receive  all  assigned  estate.  Skc.  5055.  The 
assignee  shall  demand  and  receive,  from  all  persons  holding  the  same, 
all  the  estate  assigned  or  intended  to  be  assigned. 

Notice  prior  to  suit  against  assignee.  Sec.  5056.  No  person  shall 
be  entitled  to  maintain  an  action  against  an  assignee  in  bankruptcy 
for  anything  done  by  him  as  such  assignee,  without  previously  giv- 
ing him  twenty  days'  notice  of  such  action,  specifying  the  cause 
thereof,  to  the  end  that  such  assignee  may  have  an  opportunity  of 
tendering  amends,  should  he  see  fit  to  do  so: 

Time  of  commencing  suits.  Sec.  5057.  No  suit,  either  at  law  or  in 
equity,  shall  be  maintainable  in  any  court  between  an  assignee  in 
bankruptcy  and  a  person  claiming  an  adverse  interest,  touching  any 
property  or  rights  of  property  transferable  to  or  vested  in  such  as- 
signee, unless  brought  within  two  years  from  the  time  when  the 
cause  of  action  accrued  for  or  against  such  assignee.  And  this  pro- 
vision shall  not  in  any  case  revive  a  right  of  action  barred  at  the  time 
when  an  assignee  is  appointed. 

Assignee's  accounts  of  money  received.  Sec  5058.  The  assignee 
shall  keep  a  regular  account  or  all  money  received  by  him  as  assignee, 
to  which  every  creditor  shall,  at  reasonable  times,  have  free  resort. 

Assignee  to  keep  money  and  goods  separate.  Sec.  5059.  The  as- 
signee shall,  as  soon  as  may  be  after  receiving  any  m.oney  belonging 
to  the  estate,  deposit  the  same  in  some  bank  in  his  name  as  assignee, 
or  otherwise  keep  it'  distinct  from  all  other  money  in  his  possession; 
and  shall,  as  far  as  practicable,  keep  all  goods  and  effects  belonging 
to  the  estate  separate  from  all  other  goods  in  his  possession,  or  desig- 
nated by  appropriate  marks,  so  that  they  may  be  easily  and  clearly 
distinguished,  and  may  not  be  liable  to  be  taken  as  his  property  or 
for  the  payment  of  his  debts. 

Temporary  investment  of  money.  Sec.  5060.  When  it  appears  that 
the  distribution  of  the  estate  may  be  delayed  by  litigation  or  other 
cause,  the  court  may  direct  the  temporary  investment  of  the  money 
belonging  to  such  estate  in  securities  to  be  approved  by  the  judge  or 
register,  or  may  authorize  it  to  be  deposited  in  any  convenient  bank, 
upon  such  interest,  not  to  exceed  the  legal  rate,  as  the  bank  may  con- 
tract with  the  assignee  to  pay  thereon. 

Arbitration.  Sec.  5061.  The  assignee,  under  the  direction  of  the 
court,  may  submit  any  controversy  arising  in  the  settlement  of  de;-" 
mands  against  the  estate,  or  of  debts  due  to  it,  to  the  determination 
of  arbitrators  to  be  chosen  by  him  and  the  other  party  to  the  contro- 
versy, and,  under  such  direcftion,  may  compound  and  settle  any  such 
controversy,  by  agreement  with  the  other  party,  as  he  thinks  proper 
and  most  for  the  interest  of  the  creditors. 

Assignee  to  sell  property.    Sec.  5062.  The  assignee  shall  sell  aU 
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such,  nnincumkered  estate,  real  and  personal,  which  comes  into  his 
hands,  on  such  terms  as  he  thinks  most  for  the  interest  of  the  credit- 
ors; but  upon  petition  of  any  person  interested,  and  for  cause  shown, 
the  court  may  make  such  order  concerning  the  time,  place,  and  man- 
ner of  sale  as  will,  in  its  opinion,  prove  to  the  interest  of  the  creditors. 

Sale  of  disputed  property.  Sec' 5063.  Whenever  it  appears  to  the 
satisfaction  of  the  court  that  the  title  to  any  portion  of  an  estate,  real 
or  personal,  which  has  come  into  possession  of  the  assignee,  or  which 
is  claimed  by  him,  is  in  dispute,  the  court  may,  upon  the  petition  of 
the  assignee,  and  after  such  notice  to  the  claimant,  his  agent  or  attor- 
ney, as  the  court  shall  deem  reasonable,  order  it  to  be  sold,  under  the 
direction  of  the  assignee,  who  shall  hold  the  funds  received  in  place 
of  the  estate  disposed  of;  and  the  proceeds  of  the  sale  shall  be  consid- 
ered the  measure  of  the  value  of  the  property  in  any  suit  or  contro- 
versy between  the  parties  in  any  court.  But  this  provision  shall  not 
prevent  the  recovery  of  the  property  from  the  possession  of  the  as- 
signee by  any  proper  action  commenced  at  any  time  before  the  court 
orders  the  sale. 

Sale  of  uncoUectable  assets.  Sec.  5064.  The  assignee  may  sell  and 
assign,  under  the  direction  of  the  court  and  in  such  manner  a^  the 
court  shall  order,  any  outstanding  claims  or  other  property  in  his 
hands,  due  or  belonging  to  the  estate,  which  can  not  be  collected  and 
received  by  him  without  unreasonable  or  inconvenient  delay  or  expense. 

Sale  of  perishable  property.  Sec.  5065.  When  it  appears  to  the  sat- 
isfaction of  the  court  that  the  estate  of  the  debtor,  or  any  part  thereof, 
is  of  a' perishable  nature,  or  liable  to  deteriorate  in  value,  the  court 
may  order  the  same  to  be  sold,  .in  such  manner  as  may  be  deemed 
most  expedient,  under  the  direction  of  the  messenger  or  assignee,  as 
the  case  may  be,  who  shall  hold  the  funds  received  in  place  "of  the 
estate  disposed  of. 

Discharge  of  liens.  Sec.  5066.  The  assignee  shall  have  authority, 
under  the  order  and  direction  of  the  court,  to  redeem  or  discharge 
any  mortgage  or  conditional  contract,  or  pledge  or  deposit,  or  lien 
upon  any  pr6perty,  real  or  personal,  whenever  payable,  and  to  tender 
due  performance  of  the  condition  thereof,  or  to  sell  the  same  subject 
to  such  mprtgage,  lien,  or  other  incumbrance. 

Provable  debts.  Sec.  5067.  All  debts  due  and  payable  from  the 
bankrupt  at  the  time  of  the  commencement  of  proceedings  in  bank- 
ruptcy, and  all  debts  then  existing  but  not  payable  until  a  future 
day,  a  rebate  of  interest  being  made  when  no  interest  is  payable  by 
1;he  terms  of  the  contract,  may  be  proved  against  the  estate  of  the 
bankrupt.  All  demands  against  the  bankrupt  for  or  on  account  of 
any  goods  or  chattels  wrongfully  taken,  converted,  or  withheld  by 
him  may  be  proved  and  allowed  as  debts  to  the  amount  of  the  value 
of  the  property  so  taken  or  withheld,  with  interest.  When  the  bank- 
rupt is  liable  for  unliquidated  damages  arising  out  of  any  contract  or 
promise,  or  on  account  of  any  goods  or  chattels  wrongfully  taken, 
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converted,  or  withheld,  the  court  may  cause  such  damages  to  be  as- 
sessed in  such  mode  as  it  may  deem  best,  and  the  sum  so  assessed 
may  be  proved  againt  the  estate. 

Contingent  debts.  Sec.  5068.  In  all  cases  of  contingent  debts  and 
contingent  liabilities  contracted  by  the  bankrupt,  and  not  herein 
otherwise  provided  for,  the  'creditor  may  make  claim  therefor,  and 
have  his  claim  allowed,  with  the  right  to  share  in  the  dividends,  if 
the  contingency  happens  before  the  order  for  the  final  dividend  ;  or  he 
may,  at  any  time,  apply  to  the  court  to  have  the  present  value  of  the 
debt  or  liability  ascertained  and  liquidated,  which  shall  then  be  done 
in  such  manner  as  the  court  shall  order,  and  he  shall  be  allowed  to 
prove  for  the  amount  so  ascertained. 

Liability  of  bankrupt  as  surety.  Sec.  5069.  When  the  bankrupt  is 
bound  as  drawer,  indorser,  surety,  bail,  or  guarantor  upon  any  bill, 
bond,  note,  or  any  other  specialty  or  contract,  or  for  any  debt  of  an- 
other person,  but  his  liability  does  not  become  absolute  until  after 
the  adjudication  of  bankruptcy,  the  creditor  may  prove  the  same  after 
sufch  liability  becomes  fixed,  and  before  the  final  dividend  is  declared. 

Sureties  for  bankrupt.  Sec.  507y.  Any  person  liable  as  bail,  , 
surety,  guarantor,  or  otherwise  for  the  bankrupt,  who  shall  have  paid 
the  debt,  or  any  part  thereof,  in  discharge  of  the  whole,  shall  be  en- 
titled to  prove  such  debt  or  to  stand  in  the  place  of  the  creditor  if 
the  creditor  has  proved  the  same,  although  such  payments  shall 
have  begn  made  after  the  proceedings  in  bankruptcy  were  commenced. 
And  any  person  so  liable  for  the  bankrupt,  and  who  has  not  paid  the 
whole  of  such  debt,  but  is  still  liable  for  the  same  or  any  part  thereof, 
may,  if  the  creditor  fails  or  omits  to  prove  such  debt,'  prove  the  same 
either  in  the  name  of  the  creditor  or  otherwise,  as  may  be  provided 
by  the  general  orders,  and  subject  to  such  regulations  and  limitations 
as  may  be  established  by  such  general  orders. 

Debts  falling  due  at  stated  periods.  Sec.  5071.  Where  the  bank- 
rupt is  liable  to  pay  rent  or  other  debt  falling  due  at  fixed  and  sfated 
periods,  the  creditor  may  prove  for  a  proportionate  part  thereof  up  to 
the  ^ime  of  the  bankruptcy,  as  if  the  same  grew  due  from  day  to  day, 
and  not  at  such  fixed  and  stated  periods. 

Wo  other  debts  provable.  Sec.  5072.  No  debts  other  than  those 
specified  in  the  five  preceding  sections  shall  be  proved  "or  allowed 
against  the  estate. 

Set-offs.  Sec.  5073.  In  all  cases  of  mutual  debts  or  mutual  credits 
between  the  p^arties,  the  account  between  them  shall  be  stated,  and 
one  debt'Set  off  against  the  other,  and  the  balance  only  shall  be  al- 
lowed or  paid;  but  no  eet-off  shall  be  allowed  in  favor  of  any  debtor 
to  the  bankrupt  of  a  claim  in  its  nature  not  provable  against  the  es- 
tate, or  of  a  claim  purchased  by  or  transferred  to  him  after  the  filing 
of  the  petition. 

Di^inct  liabilities.  Sec,  5074.  When  the  bankrupt,  at  the  time  of 
adjudication,  is  liable  upon  any  bill  of  exchange,  'promissory  note,  01 
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other  obligation  in  respect  of.  distinct  contracts  as  a  member  of  two 
or  more  firms  carrying  on  separate  and  distinct  trades,  and  having 
distinct  estates  to  be  wound  up  in  bankruptcy,  or  as'a  sole  trader  and 
also  a  member  of  a  firm,  the  circumstance  that  such  firms  are  in  whole 
or  in  part  composed  of  the  same  individuals,  or  that  the  sole  con- 
tractor is  also  one  of  the  joint  contractors,* shall  not  prevent  proof  and 
receipt  of  dividend  in  respect  of  such  distinct  contracts  against  the 
estates  respectively  liable  upon  such  contracts. 

Secured  debts.  Sec.  5075.  When  a  creditor  has  a  mortgage  or 
pledge  of  real  or  personal  property  of  the  bankrupt,  or  a  lien  thereon 
for  securing  the  payment  of  a  debt  owing  to  him  from  the  bankrupt, 
he  shall  be  admitted  as  a  creditor  only  for  the  balance  of  the  debt 
after  deducting  the  value  of  such  property,  to  be  ascertained  by 
agreement  between  him  and  the  assignee,  or  by  a  sale  thereof,  to  be 
made  in  such  manner  as  the  court  shall  direct;  or  the  creditor  may 
release  or  convey  his  claim  to  the  assignee  upon  such  property,  and 
be  admitted  to  prove  his  whole  debt.  If  the  value  of  the  property 
exceeds  the  sum  for  which  it  is  so  held  as  security,  the  assignee  may 
release  to  the  creditor  the  bankrupt's  right  of  redemption  therein  on 
receiving  such  excess;  or  he  may  sell  the  property  subject  to  the  claim 
of  the  creditor  thereon ;  and  in  either  case  the  assignee  and  creditor, 
respectively,  shall  execute  all  deeds  and  writings  necessary  or  proper 
to  consummate  the  transaction.  If  the  property  is  not  so  sold  or  re- 
leased and  delivered  up,  the  creditor  shall  not  be  allowed  to  prove 
any  part  of  his  debt. 

Proof  of  debt.  Sec.  5076.  Creditors  residing  within  the  judicial 
district  where  the  proceedings  in  bankruptcy  are  pending  shall  prove 
their  debts  before  one  of  the  registers  of  the  court,  or  before  a  com- 
missioner of  the  circuit  court,  within  the  said  district.  Creditors  re- 
siding without  the  district,  but  within- the  United  States,  may  prove 
their  debts  before  a  register  in  bankruptcy,  or  a  "commissioner  of  a 
circuit  court,  in  the  judicial  district  where  such  creditor,  pr  either 
one  of  joint  creditors,  reside ;  but  proof  taken  before  a  commissioner, 
shall  be  subject  to  revision  by  the  register  of  the  court. 

Creditor's  oath.  SEC.  5077.  To  entitle  a  claimant  against  the  es- 
tate of  a  bankrupt  to  have  his  demand  allowed,  it  must  be  verified  by  a 
deposition  in  writing,  under  oath,  and  signed  by  the  deponent,  set- 
ting forth  the  demand,  the  consideration  thereof,  whether  any  and 
what  securities  are  held  therefor,  and  whether  any  and  what  pay- 
ments have  been  made  thereon  ;  that  the  sum  claimed  is  justly  due 
from  the  bankrupt  to  the  claimant ;  that  the  claimant  has'  not,  nor 
has  any  other  person,  for  his  use,  received  any  security  or  satisfac- 
tion whatever  other  than  that  by  him  set  forth  ;  that  the  claim  was 
not  procured  for  the  purpose  of  influencing  the  proceedings  in  bank- 
ruptcy ;  and  that  no  bargain  or  agreement,  express  or  implied,  has 
been  made  or  entered  into,  by  or  on  behalf  of  such  creditor,  to  sell, 
transfer,  or  dispose  of  the  claim,  or  any  part  thereof,  or  to  take  or 
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receive,  directly  or  indirectly,  any  money,  property,  or  consideration 
whatever,  whereby  the  vote  of  such  creditor  for  assignee,  or  any  ac- 
tion on  the  part  of  such  creditor,  or  any  other  person  in  the  proceed- 
ings, is  or  shall  be  in  any  way  affected,  influenced  or  controlled.  No 
claim  shall  be  allowed  unless  all  the  statements  set  forth  in  such 
deposition  shall  appear  to  be  tnie. 

Oath,  by  whom  made.  Sec.  5078.  Such  oath  shall  be  made  by  the 
claimant,  testifying  of  his  own  knowledge,  unless  he  is  absent  from 
the  United  States  or  prevented  by  some  other  good  cause  from  testi- 
fying, in  which  case  the  demand  may  be  verified  by  the  attorney  or 
authorized  agent  of  the  claimant,  testifying  to  the  best  of  his  knowl- 
edge, information,  and  belief,  and  setting  forth  his  means  of  knowl- 
edgfe.  Corporations  may  verify  their  claims  by  the  oath  of  their 
president,  cashier,  or  treasurer.  The  court  may  require  or  receive 
further  pertinent  evidence  either  for  or  against  the  admission  of  any 
claim. 

Oath,  before  whom  taken;  proof  sent  to  registei:.  Sec.  5079.  Such 
oath  may  be  taken  in  any  district  before  any  register  or  any  commis- 
sioner of  the  circuit  court  authorized  to  administer  oaths  ;  or,  if  the 
creditor  is  in  a  foreign  country,  before  any  minister,  consul,  or  vice- 
consul  of  the  United  States.  When  the  proof  is  so  made'  it  shall  be 
delivered  or  sent  by  mail  to  the  register  having  charge  of  the  same. 

Proof  to  be  sent  to  assignee.  Sec.  5080.  If  the  proof  is  satisfactory , 
to  the  register  it  shall  be  delivered  or  sent  by  mail  to  the  assignee, 
who  shall  examine  the  same  and  compare  it  with  the  books  and  ac- 
counts of  the  bankrupt,  and  shall  register,  in  a  book  to  be  kept  by 
him  for  that  purpose,  the  names  of  creditors  who  have  proved  their 
claims,  in  the  order  in  which  such  proof  is  received,  stating  the  time 
of  receipt  of  such  proof,  and  the  amount  and  nature  of  the  debts. 
Such  books  shall  be  open  to  the  inspection  of  all  the  creditors.  The 
court  may  require  or  receive  further  pertinent  evidence  either  for  or 
against  the  admission  of  any  claim. 

Examination  by  court  into  proof  of  claims.  Sec.  5081.  The  court 
may,  on  application  of  the  assignee,  or  of  any  creditor,  or  of  the 
bankrupt,  or  without  any  application,  examine  upon  oath  the  bank- 
rupt, or  any  person  tendering  or  who  has  made  proof  of  a  claim,  and 
may  summon  any  person^capable  of  giving  evidence  concerning  such 
proof,  or  concerning  the  debt  sought  to  be  proved,  and  shall  reject  all 
claims  not  duly  proved,  or  where  the  proof  shows  the  claim  to  be 
founded  in  fraud,  illegality  or  mistake. 

Withdrawal  of  papers.  Sec.  5082.  A  bill  of  exchange,  promissory 
note,  or  other  instrument,  used  in  evidence  upon  the  proof  of  a  claim, 
and  left  in  court  or  deposited  in  the  clerk's  office,  may  be  delivered, 
by  the  register  or  clerk  having  the  custody  thereof,  to  the  person 
who  used  it,  upon  his  filing  a  copy  thereof,  attested  by  the  clerk  of 
the  court,  who  shall  indorse  upon  it  the  name  of  the  party  against 
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whose  estate  it  has  been  proved,  atid  the  date  and  amount  of  any 
dividend  declared  thereon. 

Postponement  of  proof.  Sec.  5083.  When  a  claim  is  presented  for 
proof  before  the  election  of  the  assignee,  and  the  judge  or  register 
entertains  doubts  of  its  validity  or  of  the  right  of  the  creditor  to 
prove  it,  and  is  of  the  opinion  that  such  validity  or  right  ought  to  be 
investigated  by  the  assignee,  he  may  postpone  the  proof  of  the  claim 
until  the  assignee  is  chosen. 

Surrender  of  preferences.  Sec.  5084.  Any  person  who,  since  the 
second  day  of  March,  eighteen  hundred  and  sixty-seven,  has  ac- 
x;epted  any  preference,  having  reasonable  cause  to  believe  that  the 
same  was  made  or  given  by  the  debtor,  contrary  to  any  provisions  of 
the  act  of  March  two,  eighteen  hundred  and  sixty-seven,  chapter 
one  hundred  and  seventy-six,  to  establish  a  uniform  system  of  bank- 
ruptcy, or  to  any  provisions  of  this  Title,  shall  not  prove  the  debt  or 
claim  on  account  of  which  the  preference  is  made  oir  given,  nor  shall 
he  receive  any  dividend  therefrom  until  he  shall  first  surrender  to 
the  assignee  all  property,  money,  benefit,  or  advantage  received  by 
him  under  such  preference. 

Allowance  and  list  of  debts.  Sec.  5085.  The  court  shall  allow  all 
debts  duly  proved,  and  shall  cause  a  list  thereof  to  be  made  and  cer- 
tified by  one  of  the  registers. 

Examination  of  bankrupt.  Sec.  5086.  The  court  may,  on  the  ap- 
plication of  the  as^gnee,  or  of  any  creditor,  or  without  any  applica- 
tion, at  all  times  require  the  bankrupt,  upon  reasonable  notice,  to  a1>- 
tend  and  submit  to  an  examination,  on  oath,  upon  all  matters  relal  - 
irig  to  the  disposal  or  condition  of  his  property,  to  his  trade  and 
dealings  with  others,  to  his  accounts  concerning,  the  same,  to  a'.l 
debts  due  to  or  claimed  from  him,  and  to  all  other  matters  concerning 
his  property  and  estate  and  the  due  settlement  thereof  according  to 
law.  Such  examination  shall  be  in  writing,  and  shall  be  signed  by 
the  bankrupt  and  filed  with  the  other  proceedings. 

Examination  of  witness.  Sec.  5087.  The  court  tn.'ay,  in  like  man- 
ner, require  the  attendance  of  any  other  person  as  a  witness,  and  if 
such  person  fails  to  attend,  on  being  summoned  thereto,  the  court 
may  compel  his  attendance  by  warrant  directed  to  the  marshal,  com- 
manding him  to  arrest  such  person  and  bring  him  forthwith  before 
the  court,  or  before  a  register  in  bankruptcy,  for  examination  as  a 
witness. 

Examination  of  bankrupt's  wife.  Sec.  5088.  For  good  cause  shown, 
the  wife  of  any  bankrupt  may  be  required  to  attend  before  the  court 
to  the  end  that  she  may  be  examined  as  a  witness  ;  and  if  slip  does 
not  attend  at  the  time  and  place  specified  in  the  order,  the  bankrupt 
shall  not  be  entitled  to  a  discharge  unless  he  proves  to  the  satisfaction 
of  the  court  that  he  was  unable  to  procure  her  attendance.. 

Examination  of  imprisoned  or  disabled  bankrupt.  Sec.  5089.  If  the 
bankrupt  is  imprisoned,  absent,  or  disabled  from  attendance,  the 
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court  may  order  him  to  be  produced  by  the  jailer,  or  any  officer  in 
whose  custody  he  may  be,  or  may  direct  the  examination  to  be  had, 
taken,  and  certified  at  such  time  and  place  and  in  such  manner  as  the 
court  may  deem  proper,  and  with  like  effect  as  if  such  examination 
bad  been  had  in  court. 

No  abatement  upon  death  of  debtor.  Sec.  5090.  If  the  debtor  dies 
after  the  issuing  of  the  warrant,  the  proceedings  may  be  continued 
and  concluded  in  like  manner  as  if  he  had  lived. 

Distribution  of  Ijankrupt's  estate.  Sec.  5091.  All  creditors  whose 
debts  are  duly  proved  and  allowed  shall  be  entitled  to  share  in  the 
bankrupt's  property  and  estate,  pro  rata,  without  any  priority  or 
preference  whatever,  except  as  allowed  by  section  fifty-one  hundred 
and  one.  No  debt  proved  by  any  person  liable,  as  bail,  surety, 
guarantor,  or  otherwise,  for  the  bankrupt,  shall  be  paid  to  the  person 
so  proving  the  same  until  satisfactory  evidence  shall  be  produced  of 
the  payment  of  such  debt  by  such  person  so  liable,  and  the  share  to 
which  such  debt  would  be  entitled  may  be  paid  into  court,  or  other- 
wise held  for  the  benefit  of  the  party  entitled  thereto,  as  the  court 
may  direct. 

Second  meeting  of  creditors.  Sec.  5092.  At  the  expiration  of -three  ^ 
months  from  the  date  of  the  adjudication  of  bankruptcy  in  any  case, 
or  as  much  earlier  as  the  court  may  direct,  the  court,  upon  request  of 
the  assignee,  shall  call  a  general  meeting  of  the  creditors,  of  which 
due  notice  shall  be  given,  and  the  assignee  shall  then  report,  and 
exhibit  to  the  court  and  to  the  creditors  just  and  true  accounts  of  all . 
his  receipts  and  payments,  verified  by  his  oath,  and  he  shall  also 
produce  and  file  vouchers  for  all  payments  for  which  vouchers  are 
required  by  any  rule  of  the  court ;  he  shall  also  submit  the  schedule 
of  the  bankrupt's  creditors  and  property  as  amended,  duly  verified 
by  the  bankrupt,  and  a  statement  of  the  whole  estate  of  the  bankrupt 
as  then  ascertained,  of  the  property  recovered  and  the  property  out- 
standing, specifying  the  cause  of  its  being  outstanding,  and  showing 
what  debts  or  claims  are  yet  undetermined,  and  what  sum  remains  in 
his  ^ands.  The  majority  in  value  of  the  creditors  present  shall 
determine  whether  any  and  what  part  of  the  net  proceeds  of  the  estate, 
after  deducting  and  retaining  a  sum  sufficient  to  provide  for  all  undeter- 
mined claims  which,  by  reason  of  the  distant  residence  of  the  creditor, 
or  for  other  sufficient  reason,  have  not  been  proved,  and  for  other 
expenses  and  contingencies,  shall  be  divided  among  the  creditors  ;  but 
unless  at  least  one-half  in  value  of  the  creditors  attend  the  meeting, 
either  in  person  or  by  attorney,  it  shall  be  the  duty  of  the  assignee  so 
to  determine. 

Third  meeting  of  creditors.  Sec-  5093.  Like  proceedings  shall  be 
had  at  the  expiration  of  the  next  three  months,  or  earlier,  if  practica- 
ble, and  a  third  meeting  of  creditors  shall  then  be  called  by  the  court, 
and  a  final  dividend  then  declared,  unless  any  suit  at  law  or  in  equity 
is  pending,  or  unless  some  other  estate  or  ejffects  of  the  debtor  after- 
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ward  come  to  the  hands  of  the  assignee  in-  the  case  of  the  assignee 
shall,  as  soon  as  may  be,  convert  such  estate  and  effects  into  money, 
and  within  two  months  after  the  same  are  so  converted  they  shall  be 
divided  in  manner  aforesaid.  Further  dividends  shall  be  made  in  like 
manner  as  often  as  occasion  requires,  and  after  the  third  meeting  of 
creditors  no  further  meeting  shall  be  called,  unless  ordered  by  the 
court. 

Notice  of  meetings.  Sec.  5094.  The  assignee  shall  give  such 
notice  to  all  known  creditors,  by  mail  or  otherwis<-,  of  all  meetings, 
after  the  first,  as  may  be  ordered  by  the  court. 

Creditor  may  act  by  attorney.  Sec.  5095.  Any  creditor  may  act 
at  all  meetings  by  his  duly  constituted  attorney  th«  same  as  though 
personally  present. 

Sef-^ement  of  assignee's  account.,  Sec.  5096.  Preparatory  to  the 
final  dividend,  the  assignee  shall  submit  his  account  to  the  court  and 
file  the  same,  and  give  notice  to  the  creditors  of  such  filing,  and  shall 
also  give  notice  that  he  will  apply  for  a  settlement  of  his  account,  and 
for  a  discharge  from  all  liability  as  assignee,  at  a  time  to  be  specified 
in  such  notice,  and  at  such  time  the  court  shall  audit  and  pass  the 
accounts  of  the  assignee,  and  the  assignee  shall,  if  required  by  thfe 
court,  be  examined  as  to  the  truth  of  his  account,  and  if  it  is  found 
correct  he  shall  thereby  be  discharged  from  all  liability  as  assignee  to 
any  creditor  of  the  bankrupt.  The  court  shall  thereupon  oider  a 
dividend  of  the  estate  and  effects,  or  of  such  part  thereof  as  it  sees  fit, 
among  such  of  the  creditors  as  have  proved  their  claims,  in  proportion 
to  the  respective  amount  of  their  debts. 

Dividend  not  to  be  disturbed.  Sec.  5097.  No  dividend  already 
declared  shall  be  disturbed  by  reason  of  debts  being  subsequently 
proved,  but  the  creditors  proving  such  debts  shall  be  entitled  to  a 
dividend  equal  to  those  already  received  by  the  other  creditors  before 
any  further  payment  is  made  to  the  latter. 

Omission  of  assignee-  to  call  meetings.  Sec.  5098.  If  by  accident, 
mistake,  or  other  cause,  without  fault  of  the  assignee,  either  or  both 
of  the  second  or  third  meetings  should  not  be  held  within  the  times 
limited,  the  court  may,  upon  motion  of  an  interested  party,  order  such 
ineetings,  with  like  effect  as  to  the  validity  of  the  proceedings  as  if 
meeting  had  been  duly  held. 

Compensation  of  assignee.  Sec.  5099.  The  assignee  shall  be  allowed, 
and. may  retain  out  of  money  in  his  hands,  all  the  necessary  disburse- 
ments made  by  him  in  the  discharge, of  his  duty,  and  a  reasonable 
compensation  for  his  services,  in  the  discretion  of  the  court. 

Commissioners.  Sec.  5100.  In  addition  to  all  expenses  necessarily 
incurred  by  him  in  the  execution  of  his  trust,  -in  any  case,  the 
assignee  shall  be  entitled  to  an  allowance  for  his  services  in  such  Qase 
on  ajl  moneys  received  and  paid  out  by  him  therein,  for  any  sum  not 
exceeding  one  thousand  dollars,  five  per  centum  thereon;  for  any 
larger  sum,  not  exceeding  five  thousand  dollars,  two  and  a  half  per 
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centum  on  the  excess  df  over  one  thousand  dollars;  and  for  any  larger 
sum,  one  per  centum  on  the  excess  over  five  thousand  dollars.  If,  at 
any  time,  there  is  not  in  his  hands  a  sufficient  amount  of  money  to 
defray  the  necessary  expenses  required  for  the  further  execution  of 
his  trust,  he  shall  not  be  obliged  to  proceed  therein  until  the  necessary 
funds  are  advanced  or  satisfactorily  secured  to  him. 

Debts  entitled  to  priority.  Sec.  5101.  In  the  order  for  a  dividend, 
the  following  claims  shall  be  entitled  to  priority,  and  to  be  first  paid 
in  full  in  the  following  order: 

First.  The  fees,  costs,  and  expenses  of  suits,  and  of  the  several 
proceedings  in  bankruptcy  under  this  Title,  and  for  the  custody  of 
property,  as  herein  provided. 

Second.  All  debts  due  to  the  United  States,  and  all  taxes  and 
assessments  under  the  laws  thereof. 

Third.  All  debts  due  to  the  State  in  which  the  proceedings  in 
bankruptcy  are  pending,  and  all  taxes^and  assessments  made  under, 
the  laws  thereof. 

'  Fourth.  Wages  due  to  any  operative,  clerk,  or  house-servant,  to 
an  amount  not  exceeding  fifty  dollars,  for  labor  performed  within  six 
months  next  preceding  the  first  publication  of  the  notice  of  the  pro- 
ceedings in  bankruptcy. 

Fifth.  All  debts  due  to  any  person  who,  by  the  laws  of  the  United 
States,  are,  or  may  be,  entitled  to  a  priority,  in  like  manner  as  if  the 
provisions  of  this  Title  had  not  been  adopted.  But  nothing  contained 
in  this  Title  sha^  interfere  with  the  assessment  and  collection  of  taxes 
by  the  authority  of  the  United  States  or  any  State. 

Notice  of  dividend  to  each  creditor.  Sec.  5102.  Whenever  a  divi- 
dend is  ordered,  the  register  shall,  within  ten  daj'S  after  the  meeting, 
prepare  a  list  of  creditors  entitled  to  dividend,  and  shall  calculate  and 
set  opposite  to  the  name  of  each  creditor  who  has  proved  his  claim 
the  dividend  to  which  he  is  entitled  out  of  the  net  proceeds  of  the 
estate  set  apart  for  dividend,  and  shall  forward,  by  mail,  to  every 
creditor  a  statement  of  the  dividend  to  which  he  is  entitled,  and  such 
creditors  shall  be  paid  by  the  assignee  in  such  manner  as  the  court 
may  direct. 

Settlement  of  bankrupt  estates  by  trustees.  Composition  with  credi- 
tors. Sec.  5103.  If  at  the  first  meeting  of  creditors,  or  at  any  meet- 
ing of  creditors  specially  called  for  that  purpose,  and  of  which 
previous  notice  shall  have  been  given  for  such  length  of  time  and  in 
such  manner  as  the  court  may  direct,  three-fourths  in  value  of  the 
creditors  whose  claims  have  been  proved  shall  resolve  that  it  is  for 
the  interest  of  the  general  body  of  the  creditors  that  the  estate  of  the 
bartkrupt  shall  be  settled  by  trustees,  under  the  inspection  and  direc- 
tion of  a  committee  of  the  creditors,  the  creditors  may  certify  and 
report  such  resolution  to  the  court,  and  may  nominate  one  or  more 
trustees  to  take  and  hold  and  distribute  the  estate,  under  the  direction 
•of  such  committee.     If  it  appears,  after  hearing  the  bankrupt  and 
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such  creditors  as  desire  to  be  heard,  that  the  resolution  was  duly 
passed,  and  that  the  interest  of  the  creditors  will  be  promoted  thereby, 
the  court  shall  confirm  it;  and  upon  the  execution  and  filing,  by  or 
on  behalf  of  three-fourths  in  value  of  all  the  creditors  whose  claims 
have  been  proved,  of  a  consent  that  the  estate  of  the .  bankrupt  shall 
be  wound  up  and  settled  by  trustees,  according-  to  the  terms  of  such 
resolution,  the  bankrupt,  or,  if  an  assignee  has  been  appointed,  the 
assignee,  shall,  under  the  direction  of  the  court,  arid  under  oath, 
convey,  transfer,  and  deliver  all  the  property  and  estate  of  the  bank- 
rupt to  the  trustees,  who  shall,  upon  such  conveyance  and  transfer, 
have  and  hold  the  same  in  the  same  manner,  and  with  the  same , 
powers  and  rights,  in  all  respects,  as  the  bankrupt  would  have  had 
or  held  the  same  if  no  proceedings  in  bankruptcy  had  been  taken,  or 
as  the  assignee  in  bankruptcy  would  have  done,  had  such  ressolution 
not  been  passed.  Such  consent  and  the  proceedings  under  it  fhall  be 
as  binding  in  all  respects  on  atjy  creditor  whose  debt  is  provable,  who 
has  not  signed  the  same,  as  if  he  had  signed  it,  and  on  any  creditor 
.whose  debt,  if  provable,  is  not  proved,  as  if  he  had  proved  it.  The 
court,  by  order,  shall  direct  all  acts  and  things  needful  to  be  done  to 
carry  into  effect  such  resolution  of  the  creditors,  and  the  trustees 
shall  proceed  to  wind  up.  and  settle  the  eStatei  under  the  direction 
and  inspection  of  such  committee  of  ttie  creditors,  for  the  equal  ben- 
efit of  all  such  creditors;  and  the  winding  up  and  settlement  of  any 
estate  under  the  provisions  of  this  section  shall  be  deemed  to  be  pro- 
ceedings in  bankruptcy;  and  the  trustees  shall  have  all  the  rights 
and  powers  of  assignees  in  bankruptcy.  The  court,  on  the  applica- 
tion of  such  trustees,  shall  have  the  power  to  summon  and  examine, 
on  oath  or  otherwise,  the  bankrupt,  or  any  creditor,  or  any  person 
indebted  to  the  estate,  or  known  or  suspected  of  having  any  of  the 
estate  in  his  possession,  or  any  other  person  whose  examination  may 
be  material  or  necessary  to  aid  the  trustees  in  the  execution  of  their 
trust,  and  to  compel  the  attendance  of  such  persons  and  the  produc- 
tion of  books  and  papers  in  the  same  manner  as  in  other  proceedings 
in  bankruptcy;  and  the  bankrupt  shall  have  the  like  right  to  apply 
for  and  obtain  a  discharge  after  the  passage  of  such  resolution  and 
the  appointment  of  such  trustees  as  if  such  resolution  had  not  been 
passed,  and  as  if  all  the  proceedings  had  continued  in  the  manner 
provided  in  the  preceding  sections  of  this  Title.  If  the  resolution  is 
not  duly  reported,  or  the  consent  of  the  creditors  is  not  duly  filed,  or 
if,  upon  its  filing,  the  court  does  not  think  fit  to  approve  thereof,  the 
bankruptcy  shall  proceed  as  if  no  resolution  had  been  passed,  and  the 
court  may  make  all  necessary  orders  for  resuming  the  proceedings. 
And  the  period  of  time  which  shall  have  elapsed  between  the  date  of 
the  resolution  and  the  date  of  the  order  for  resuming  proceedings 
shall  not  be  reckoned  in  calculating  periods  of  tim,e  prescribed  by 
this  Title. 
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CHAPTER  FIVE. 

PROTpCTION   AND    DISCHARGE    OP   BANKRUPTS. 

Bankrupt  subject  to  orders  of  court.  Sec.  5104.  The  bankrupt 
shall  at  all  times,  until  his  discharge,  be  subject  to  the  order  of  the 
court,  and  shall,  at  the  expense  of  the  estate,  execute  all  pi;oper 
writings  and  instruments,  and  do  all  acts  required  by  the  court  touch- 
ing the  assigned  property  or  estate,  and  to  enable  the  assignee  to 
demand,  recover,  and  receive  all  the  property  and  estate  assigned, 
wherever  situated.  For  neglect  or  refusal  to  obey  any  order  of  the 
court,  the  bankrupt  may  be  committed  and  punished  as  for  a  contempt 
of  court.  If  the  bankrupt  is  without  the  district,  and  unable  to  return 
and  personally  attend  at  any  of  the  times  or  do  any  of  the  acts  which 
may  be  required  pursuant  to  this  section,  and  it  appears  that  such 
absence  was  not  caused  by  willful  default,  and  if,  as  soon  as  may 
be  after  the  removal  of  such  impediment,  he  offers  to  attend  and  sub- 
mit to  the  order  of  the  court  in  all  respects,  he  shall  be  permitted  so 
to  do,  with  like  effect  as  if  he  had  not  been  in  default. 

Waiver  of  suit  by  proof  of  debt.  Sec.  5105.  No  creditor  proving 
his  debt  or  claim  shall  be  allowed  to  maintain  any  suit  at  law  or  in 
equity  therefor  against  the  bankrupt,  but  shall  be  deemed  to^  have 
waived  all  right  of  action  against  him ;  and  all  proceedings  already 
commenced  or  unsatisfied  judgments  already  obtained  thereon  against 
the  bankrupt  shall  be  deemed  to  be  discharged  and  surrendered 
thereby. 

Stay  of  suits.  Sec.  5106.  No  creditor  whose  debt  is  provable 
shall  be  allowed  to  prosecute  to  final  judgment  any  suit  at  law  or  in 
equity  therefor  against  the  bankrupt,  until  the  question  of  the  debt- 
or's discharge  shall  have  bee;n  determined  ;  and  any  such  suit  or  pro- 
ceedings shall,  upon  the  application  of  the  bankrupt,  be  stayed  to 
await  the  determination  of  the  court  in  bankruptcy  on  the  question 
of  the  discharge,  provided  there  is  no  unreasonable  delay  on  the  part 
of  the  bankrupt  in  endeavoring  to  obtain  his  discharge,  and  provided, 
also,  that  if  the  amdunt  due  the  creditor  is  in  dispute,  the  vSuit;  by 
leave  of  the  court  in  bankruptcy,  may  proceed  to  judgment  for  the 
purpose  of  ascertaining  the  amount  due,  which  amount  may  be 
proved  in  bankruptcy,  but  execution  shall  be  stayed. 

Exemption  from  arrest.  Sec  5107.  No  bankrupt  shall  be  liable 
during  the  pendency  of  the  proceedings  in  bankruptcy  to  arrest  in  any 
civil  action,  unless  the  same  is  founded  on  some  debt  or  claim  from 
which  his  discharge  in  bankruptcy  would  not  release  him. 

Application  for  discharge.  Sec.  5108.  (^At  any  time  after  the  expir- 
ation of  six  months  from  the  adpidication  of  bankruptcy,  or  if  no  debts 
have  been  proved  against  the  bankrupt,  or  if  no  assets  have  come  to  the 
hands  of  the  assignee^  at  any  tivie  after  the  expiration  of  sixty  days, 
and  within  one  year  from  tlie  adjudication  of  bankruptcy,  the  bankrupt 
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may  apply  to  the  court  for  a  discharge  from  his  debts.)  (At  any  time 
after  the  expiration  of  six  months  from  the  adjudication  of  bank- 
ruptcy, or  if  no  debts  have  been  proved  against  the  bankrupt,  or  if  no 
assets  have  come  to  the  hands  of  the  assignee,  at  any  time  after  the 
expiration  of  sixty  days,  and  before  the  final  disposition  of  the  cause, 
the  bankrupt  may  apply  to  the  court  for  a  discharge  from  his  debts. 
This  section  shall  apply  in  all  cases  heretofore  or  hereafter  com- 
menced.) 

Notice  to  creditors.  Sec.  5109.  Upon  application  for  a  discharge 
being  made  the  court  shall  order  notice  to  be  given  by  mail  to  all  cred- 
itors who  have  proved  their  debts,  and  by  publication  at  least  once  a 
week  in  such  newspapers  as  the  court  shall  designate,  due  regard  be- 
ing had  to  the  general  circulation  of  the  same  in  the  district,  or  in 
that  portion  of  the  district  in  which  the  bankrupt  and  his  creditors 
shall  reside  to  appear  on  a  day  appointed  for  that  purpose,  and  show 
cause  why  a  discharge  should  not  be  granted  to  the  bankrupt. 

Grounds  for  opposing  discharge.  Sec.  5  no.  No  discharge  shall  be 
granted,  or,  if  granted,  shall  be  valid,  in  any  of  the  following  cases : 

First.  If  the  bankrupt  has  willfully  sworn  falsely  in  his  affidavit 
annexed  to  his  petition,  schedule,  or  inventory,  or  upon  any  examina- 
tion in  the  course  of  the  proceedings  in  bankruptcy,  in  relation  to  any 
material  fact. 

Second.  If  the  bankrupt  has  concealed  any  part  of  his  estate  or 
effects,  or  any  books  or  writings  relating  thereto,  or  has  been  guilty 
of  any  fraud  or  negligence  in  the  care,  custody,  or  delivery  to  the 
assignee  of  the  property  belonging  to  him"  at  the  time  of  the  presen- 
tation of  his  petition  and  inventory,  excepting  such  property  as 
he  is  permitted  to  retain  under  the  provisions  of  this  Title,  or  if  he 
has  caused,  permitted,  or  suffered  any  loss,  waste,  or  destruction 
thereof.. 

Third.  If,  within  four  months  before  the  commencement  of  such 
proceedings,  the  bankrupt  has  procured  his  lands,  goods,  money,  or 
chattels  to  be  attached,  sequestered,  or  seized  on  execution. 

Fourth.  If,  at  any  time  after  the  second  day  of  March,  eighteen 
hundred  and  sixty-seven,  the  bankrupt  has  destroyed,  mutilated,  al- 
tered, or  falsified  any  of  his  books,  documents,  papers,  writings,  or 
securities,  or  has  made  or  been  privy  to  making  of  any  false  or  fraud- 
ulent entry  in  any  book  of  account  or  other  document,  with  intent  to 
defraud  his  creditors  ;  or  has  removed  or  caused  to  be  removed  any 
part  of  his  property  from  the  district,  with  intent  to  defraud  his 
creditors. 

Fifth.  If  the  bankrupt  has  given  any  fraudulent  preferences  con- 
trary to  the  provisions  of  the  act  of  March  two,  eighteen  hundred  and 
sixty -seven,  to  establish  a  uniform  system  of  bankruptcy,  or  to  the 
provisions  of  this  Title,  or  has  made  any  fraudulent  payment,  gift, 
transfer,  conveyance,  or  assignment  of  any  part  of  his  property,  or 
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has  lost  any  part  thereof  in  gaming,  or  has  admitted  a  false  or  ficti- 
tious debt  against  his  estate. 

Sixth.  If  the  banktupt,  having  knowledge  that  any  -person  has 
proved  such  false  and  fictitious  debt,  has  not  disclosed  the  same  to 
his  assignee  within  one  month  after  such  knowledge. 

Seventh.  If  the  bankrupt,  being  a  merchant  or  tradesman,  has 
not,  at  all  times  after  the  second  day  of  March,  eighteen  hundred  and 
sixty-seven,  kept  proper  books  of  account. 

Eighth.  If  the  bankrupt,  or  any  person  in  his  behalf,  has  pro- 
cured the  assent  of  any  creditor  to  the  discharge,  or  influenced  the 
action  of  any  creditor  at  any  stage  of  the  proceedings,  by  any  pecu- 
niary consideration  or  obligation. 

Ninth.  If  the  bankrupt  has,  in  contemplation  of  becoming  bank- 
rupt, made  any  pledge,  payment,  transfer,  assignment,  or  conveyance 
of  any  part  of  his  property,  directly  or  indirectly,  absolutely  or  con- 
'ditionally,  for  the  purpose  of  preferring  any  creditor  or  person  having 
a  claim  against  him,  or  who  is  or  may  be  under  liability.for  him,  or 
for  the  purpose  of  preventing  the  property  from  coming  into  the 
hands  of  the  assignee,  or  of  being  distributed  in  satisfaction  of  his 
debts. 

Tenth.  If  the  bankrupt  has  been  convicted  of  any  misdemeanor 
under  this  Title. 

Specification  of  grounds  of  opposition.  Sec.  511  i.  Any  creditor 
opposing  the  discharge  of  any  bankrupt  may  file  a  specification  in 
writing  of  the  grounds  of  his  opposition,  and  the  court  may  in  its 
discretion  order  any  question  of  fact  so  presented  to  be  tried  at  a 
stated  session  of  the  district  court. 

Assets  equal  to  fifty  per  cent,  required.  Sec.  5 112.  In  all  proceed- 
ings in  bankruptcy  commenced  after  the  first  day  of  January,  eighteen 
hundred  and  sixty-nine,  no  discharge  shall  be  granted  to  a  debtor 
whose  assets  shall  not  be  equal  to  fifty  per  centum  of  the  claims 
proved  against  his  estate  up6n  which  he  shall  be  liable  as  the  prin- 
cipal debtor,  unless  the  assent  in  writing  of  a  majority  in  number  and 
value  of  his  creditors  to  whom  he  shall  have  become  liable  as  princi- 
pal debtor,  and  who  shall  have  proved  their  claims,  as  filed  in  the 
case  at  or  before  the  time  of  the  hearing  of  the  application  for  dis- 
charge; but  this  provision  shall  not  apply  to  those  debts  from  which 
the  bankrupt  seeks  a  discharge  which  were  contracted  prior  to  the 
first  day  of  January,  eighteen  hundred  and  sixty-nine. 

Final  oath  of  bankrupt.  Sec.  5113.  Before  anydischarge  is  granted, 
the  bankrupt  must  take  and  subscribe  an  oath  to  the  effect  that  he 
has  not  done,  suffered,  or  been  privy  to  any  act,  matter,  or  thing 
specified  as  a  ground  for  withholding  such  discharge,  or  as  invalidat- 
ing such  discharge  if  granted. 

Discharge  of  bankrupt.  Sec.  -51 14.  If  it  shall  appear  to  the  court 
that  the  bankrupt  has  in  all  things  conformed  to  his  duty  under  this 
Title,  and  that  he  is  entitled,  under  the  provisions  thereof,  to  receive 
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a  discharge,  the  court  shall  grant  him  a  discharge  from  all  his  debts 
except  as  hereinafter  provided,  and  shall  give  him  a  certificate  thereof 
under  the  seal  of  the  court. 

Form  of  certificate  of  discharge.     Sec.  5115.     The  certificate  of  a 
discharge  in  bankruptcy  shall  be  in  substance  in  the  following  form : 
District  court  of  the  United  States,  district  of 

Whereas  has  been  duly  adjudged  a  bankrupt  under 

the  Revised  Statutes  of  the  United  States,  Title  "  Bankruptcy,  "  and 
appears  to  have  conformed  to  all  the  requirements  of  law  in  that 
behalf,  it  is  therefore  ordered  by  the  court  that  said 
be  forever  discharged  from  all  debts  and  claims  which  by  said  Title 
are  made  provable  against  his  estate,  and  wHch  existed  on  the 
day  of  ,  on  which  day  the  petition  for  adjudication  was  filed, 

by  (or  against)  him ;  excepting  such  debts,  if  any,  as  are  by  law 
excepted  from  the  operation  of  a  discharge  in  bankruptcy.  Given 
under  my  hand   and   the  seal   of  the'  court  at  ,  in  the  said 

district,  this  day  of  , 

(Seal.)  ,  Judge. 

Second  bankruptcy.  Sec.  5116.  No  person  who  has  been  discharged, 
and  afterwards  becomes  bankrupt  on  his  own  application,  shall  be 
again  entitled  to  a  discharge  whose  estate  is  insufficient  to  pay 
seventy  per  centum  of  the  debts  proved  against  it,  unless  the  assent 
in  writing  of  three-fourths  in  value  of  his  creditors  who  have  proved 
their  claims  is  filed  at  or  before  the  time  of  application  for  discharge; 
but  a  bankrupt  who  proves  to  the  satisfaction  of  the  court  that  he 
has  paid  all  the  debts  owing  by  him  at  the  time  of  any  previous 
bankruptcy,  or  who  has  been  voluntarily  released  therefrom  by  his 
creditors,  shall  he  entitled  to  ^a  discharge  in  the  same  manner  and 
with  the  same  effect  as  if  he  had  not  previously  been  bankrupt. 

Certain  debts  not  released.  Sec.  5117.  No  debt  created  by  the 
fraud  or  embezzlement  of  the  bankrupt,  or  by  his  defalcation  as  a 
public  officer,  or  while  acting  in  any  fiduciary  character,  shall  be  dis- 
charged by  proceedings  in  bankruptcy;  but  the  debt  may  be  proved, 
and  the  dividend  thereon  shall  be  a  payment  on  account  ol  such  debt. 

Liability  of  other  persons  not  released.  Sec.  5118.  No  discharge 
shall  release,  discharge,  or  affect  any  person  liable  for  the  same  debt 
for  or  with  the  bankrupt,  either  as  partner,  joint  contractor,  indorser, 
surety,  or  otherwise. 

Effect  of  discharge.  Sec.  5119.  A  discharge  in  bankruptcy  duly 
granted  shall,  subject  to  the  limitations  imposed  by  the  two  preceding 
sertions,  release  the  bankrupt  from  all  debts,  claims,  liabilities,  and' 
demands  which  were  or  might  have  been  proved  against  his  estate  in 
bankruptcy.  It  may  be  pleaded  by  a  simple  averment  that  on  the 
day  of  its  date  such  discharge  was  granted  to  the  bankrupt,  setting  a 
full  copy  of  the  same  forth  in  its  terms  as  a  full  and  complete  bar  to  all 
suits  brought  on  any  such  debts,  claims,  liabilities,  or  demands.    The 
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certificate  shall  be  conclusive  evidence  in  favor  of  .such  bankrupt  of 
the  fact  and  the  regularity  of  such  discharge. 

Application  to  annul  discharge.  Ssc.  5120.  Any  creditor  of  a 
bankrupt,  whose  debt  was  proved  or  provable  against  the  estate  in 
bankruptcy,  who  desires  to  contest  the  validity  of  the  discharge  on 
the  ground  that  it  was  fraudulently  obtained,  Inay,  at  an^  time  within 
two  years  after  the  date  thereof,  apply  to  the  court  which  granted  it 
to  annul  the  same.  The  application  shall  be  in  writing,  and  shall 
specify  which,  in  particular,  of  the  several  acts  mentioned  in  section 
fifty-one  hundred  and  ten  it  is  intended  to  prove  against  the  bankrupt, 
and  set  forth  the  grounds  of  avoidance ;  and  no  evidence  shall  be 
admitted  as  to  any  other  such  acts ;  but  the  application  shall  be  sub- 
ject to  amendment  at  the  discretion  of  the  court.  The  court  shall 
cause  reasonable  notice  of  the  application  to  be  given  to  the  bankrupt, 
and  order  him  to  appear  and  answer  the  same,  within  such  time  as  to 
the  court  shall  seem  proper.  If,  upon  the  hearing  of  the  parties,  the 
court  finds  that  the  fraudulent  acts,  or  any  of  them,  set  forth  by  the 
creditor  against  the  bankrupt,  are  proved,  and  that  the  creditor  had 
no  knowledge  of  the  same  until  after  the  granting  of  the  discharge, 
judgment  shall  be  given  in  favor  of  the  creditor,  and  the  discharge 
of  the  bankrupt  shall  be  annulled.  But  if  the  court  finds  that  the 
fraudulent  acts  and  all  of  them  so  set  forth  are  not  proved,  or  that 
they  were  known  to  the  creditors  before  the  granting  of  the  discharge, 
judgment  shall  be  rendered  in  favor  of  the  bankrupt,  and  the  validity 
of  his  discharge  shall  not  be  affected  by  the  proceedings. 

CHAPTER  SIX. 

PROCEEDINGS   PECULIAR  TO  PARTNERSHIPS  AND   CORPORATIONS. 

Bankruptcy  of  partnerships.  Sec.  5^21.  "Where  two  or  more  per- 
sons who  are  partners  in  trade  ar^  adjudged  bankrupts,  either  on  the 
petition  of  such  partners  or  of  any  one  of  them,  or  on  the  petition  of 
any  cyeditor  of  the  partners,  a  warrant  shall  issue,  in  the  manner 
'  provided  by  this  Title,  upon  which  all  the  joint  stock  and  property  of 
the  copartnership,  and  also  all  the  separate  estate  of  each  of  the 
partners,  shall  be  taken,  excepting  such  parts  thereof  as  are  herein- 
before excepted.  All  the  creditors  of  the  company,  and  the  separate 
creditors  of  each  partner,  may  prove  their  respective  debts.  The 
assignee  shall  be  chosen  by  the  creditors  of  the  company.  He  shall 
keep  separate  accounts  of  the  joint  stock  or  property  of  the  copart- 
nership and  of  the  separate  estate  of  each  member  thereof;  and  after 
deducting  out  of  the  wholQ  amount  received  by  the  assignee  the 
whole  of  the  expenses  and  disbursements,  the  net  proceeds  of  the 
Joint  stock  shall  be  appropriated  to  pay  the  creditors  of  the  copart- 
nership, and  the  net  proceeds  of  the  separate  estate  of  each  pairtner 
shall  be  appropriated  to  pay  his  separate  creditors.     If  there  is  any 
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balance  of  the  separate  estate  of  any  partner,  after  the  payment  of 
his  separate  debts,  such  balance  shall  be  added  to  the  joint  stock  for 
the  payment  of  the  joint  creditors;  and  if  there  isi  any  balance  of  the 
joint  stock  after  payment  of  the  joint  debts,  such  balance  shall  be 
appropriated  to  and  divided  among  the  separate  estates  of  the  several 
partners  according  to  their  respective  right  and  interest  therein,  and 
as  it  would  have  been  if  the  partnership  had  been  dissolved  without 
any  bankruptcy;  and  the  sum  so  appropriated  to  the  separate  estate 
of  each  partner  shall  be  applied  to  the  payment  of  his  separate  debts. 
The  certificate  of  discharge  shall  be  granted  or  refused  to  each  part- 
ner as  the  same  would  or  ought  to  be  if  the  proctedings  had  been 
against  him  alone.  In  all  other  respects  the  proceedings  against 
partners  shall  be  conducted  in  the  like  manner  as  if  they  had  been 
commenced  and  prosecuted  against  one  person  alone.  If  such  co- 
partners reside  in  different  districts,  that  court  in  which  the  petition 
is  first  filed  shall  retain  exclusive  jurisdiction  over  the  case. 

Of  corporations  and  joint-stock  companies.  Sec.  5122.  The  pro- 
visions of  this  Title  shall  apply  to  all  moneyed  business  or  commercial 
corporations  and  joint-stock  companies,  and  upon  the  petition  of  any 
officer  of  any  such  corporation  or  company,  duly  authorized  by  a  vote 
of  a  maj  ority  of  the  corporators  at  any  legal  meeting  called  for  the  pur- 
pose, or  upon  the  petition  of  any  creditor  of  such  corporation  or  com- 
pany, made  and  presented  in  the  manner  provideji  in  respect  to 
debtors,  the  like  proceedings  shall  be  had  and  taken  as  are  provided 
in  the  case  of  debtors.  All  the  provisions  of  this  Title  which  appiy  to 
the  debtor,  or  set  forth  his  duties  in  regard  to  furnishing  schedules 
and  inventories,  executing  papers,  submitting  to  examinations,  dis- 
closing, making  over,  secreting,  concealing,  conveying,  assigning,  or 
paying  away  his  money  or  property,  shall  in  like  manner,  and  with 
like  force,  effect,  and  penalties,  apply  to  each  and  every  officer  of  such 
corporations  or  company  in  relation, to  the  same  matters  concerning 
the  corporation  or  company,  and  the  money  and  property  thereof.  AH 
payments,  conveyances,  and  assignments  declared  fraudulent  and  void 
by  this  Title  when  made  by  a  debtor,  shall  in  like  manner,  and  to  the 
like  extent,  and  with  like  remedies,  be  fraudulent  and  void  when 
made  by  a  corporation  or  company.  Whenever  any  corporation  by 
proceedings  under  this  Title  is  declared  bankrupt,  all  its  property  and 
assets  shall  be  distributed  to  the  creditors  of  such  corporations  in  the 
manner  provided  in  this  Title  in  respect  to  natural  persons.  But  no 
allowance  or  discharge  shall  be  granted  to  any  corporation  or  joint- 
stock  company,  or  to  any  person  or  officer  or  member  thereof. 

Authority  of  State  courts  in  proceedings  against  corporations,  &c. 
Sec.  5123.  Whenever  a  corporation  created  by  the  laws  of  any  State, 
whose  business  is  carried  on  wholly  within  the  State  creating  the 
same,  and  also  any  insurance  company  so  created,  whether  all  its 
business  shall  be  carried  on  in  such  State  or  not,  has  had  proceedings 
duly  commenced  against  such  corporation  or  company  before  the 
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courts  of  such  State  for  the  purpose  of  winding  up  the  affairs  of  such 
'corporation  or  company  and  dividing  its  assets  ratably  among  its 
creditors  and  lawfully  among  those  entitled  thereto  prior  to  proceedings 
having  been  commenced  against  siich  corporation  or  company  under 
the  bankrupt  laws  of  the  United  States,  any  order  made,  or  that  shall 
be  made,  by  such  court  agreeably  to  the  State  law  for  the  ratable  distri- 
bution or  payment  of  any  dividend  ot  assets  to  the  creditors  of  such 
corporation  or  company  while  such  State  court  shall  remain  actually 
or  constructively  in  possession  or  control  of  the  assets  of  such  cor- 
poration or  company  shall  be  deemed  valid  notwithstanding  proceed- 
ings in  bankruptcy  may  have  been  commenced  and  be  pending  against 
such  corporation  or  company. 


CHAPTKR  SEVEN. 

FEES   AND   COSTS. 

Fees.  Sec.  5124.  In  each  case  there  shall  be  allowed  and  paid, 
in  addition  to- the  fees  of  the  clerk  of  the  court  as  now  established  by 
law,  or  as  may  be  established  by  general  order  for  fees  in  bankruptcy,. 
the  following  fees,  which  shall  be  applied  to  paying  for  the  services 
of  the  registers : 

First.     For  issuing  every  warrant,  two  dollars. 

Second.'    For  each  day  in  which  a  meeting  is  held,  three  dollars. 

Third.    'For  each  order  for  a  dividend,  three  dollars. 

Fourth.  For  every  order  substituting  an  arrangement  by  trust- 
deed  for  bankruptcy,  two  dollars. 

Fifth.     For  every  bond  with  sureties,  two  dollars. 

Sixth.  For  every  application  for  any  meeting  in  any  matter  under 
this  [acf,']  [Title,]  one  dollar. 

Seventh.  For  every  day's  service  while  actually  employed  under  a 
special  order  of  the  court,  a  sum  not  exceeding  five  dollars,  to  be, 
allowed  by  the  court. 

Eighth.     For  taking  depositions,  the  fees  now  allowed  by  law. 

Ninth.  For  every  discharge  when  there  is  no  opposition,  two 
dollars.  ' 

Such  fees  shall  have  priority  of  payment  over  all  other  claims  out 
of  the  estate,  and,  before  a  warrant  issues,  the  petitioner  shall  deposit 
with  the  clerk  of  the  court  fifty  dpllars  as  security  for  the  payment 
thereof;  and  if  there  are  not  sufficient  assets  for  the  payment  of  the 
fees,,  the  person  upon  whose  petition  the  warrant  is  issued  shall  pay 
the  same,  and  the  court  may  issue  an  execution  against  him  to  conipel 
payment  to  the  register. 

Traveling  and  incidental  expenses.  Sec.  5125.  The  traveling  and 
incidental  expenses  of  the  register,  and  of  any  clerk  or  other  officer 
attending  him,  shall  be  settled  'by  the  court  in  accordance  with  the- 
rules  prescribed  by  the  justices  of  the  Supreme  Court,  and  paid  out  of 
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the  assets  of  the  estate  in  respect  of  which  such  register  has  acted; 
or  if  there  are  no  such  assets,  or  if  the  assets  are  insufficient,  such 
expenses  shall  form  a  part  of  the  costs  in  the  case  in  which  the 
register  acts,  to  be  apportioned  by  the  judge. 

Marshal's  fees.  Sec.  5126.  Before  any  dividend  is  ordered,  the 
assignee  shall  pay  out  of  the  estate  to  the  messenger  the  following 
fees,  and  no  more : 

First.     For  service  of  warrant,  two  dollars. 

Second.  For  all  necessary  travel,  at  the  rate  of  five  cents  a  mile 
each  way. 

Third.  For  ea,ch  written  note  to  creditor  named  in  the  schiedule, 
ten  cents. 

Fourth.  For  custody  of  property,  publication  of  notices,  and 
other  services,  his  actual  and  necessary  expenses  upon  returning  the 
same  in  specific  items,  and  making  oath  that  they  have  been  actually 
incurred  and  paid  by  him,  and  are  just  and  reasonable,  the  same  to  be 
taxed  or  adjusted  by  the  court,  and  the  oath  of  the  messenger  shall 
not  be  conclusive  as  to  the  necessity  of  such  expenses. 
,  For  cause  shown,  and  upon  hearing  thereon,  such  further  allow- 
ance may  be  made  as  the  court,  in  its  discretion,  may  determine. 

Justices  of  Supreme  Court  may  change  tariff  of  fees.  Sec.  5127. 
The  enumeration  of  the  foregoing  fees  shall  not  prevent  the  justices 
of  the  Supreme  Court  from  prescribing  a  tariff  of  fees '  for  all  other 
■  services  or  the  officers  of  courts  of  bankruptcy,  or  from  reducing  the 
fees  prescribed  in  the  three  preceding  sections,  in  classes'  of  cases  to 
be  named  in  their  general  orders. 


CHAPTER  BIGHT. 

PROHIBITED  AND  FRAUDULENT  TRANSFERS. 

Preferences  by  insolvent.  Sec.  5128.  If  any  person,  being  insol- 
vent, or  in  contemplation  of  insolvency,  within  four  months  before 
the  filing  of  the  petition  by  or  against  him,  with  a  view  to  give  a 
ipreference  to  any  creditor  or  person  having  a  claim  against  him,  or 
Vho  is  under  any  liability  for  him,  procures  or  suffers  any  part  of  his 
property  to  be  attached,  sequestered,  or  seized  on  execution,  or  makes 
any  payment,  pledge,  assignment,  transfer,  or  conveyance  of  any 
part  of  his  property,  either  directly  or  indirectly,  absolutely  or  con- 
ditionally, the  person  receiving  such  payment,  pledge,  assignment, 
transfer,  or  conveyance,  or  to  be  benefited  thereby,  or  by  such  attach- 
ment, having  reasonable  cause  to  believe  such  person  is  insolvent,  and 
that  such  attachment,  payment,  pledgf,  assignment,  or  conveyance  is 
made  in  fraud  of  the  provisions  of  this  Title,  the  same  shall  be  void, 
and  the  assignee  may  recover  the  property,  or  the  value  of  it,  from 
■  the  person  so  receiving  it,  or  so  to  be  benefited. 
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Fraudulent  transfers  qf  property.  Sec.  5129.  If  any  person,  being 
insolvent,  or  in  contemplation  of  insolvency  or  bankruptcy,  within 
six  months  before  the  filing  of  the  petition  by  or  against  him,  makes 
any  payment,  sale,,  assignment,  transfer,  conveyance,  or  other  dispo- 
sition of  any  part  of  his  property  to  any  person  who  then  has  reason- 
able cause  to  believe  him  to  be  insolvent,  or  to  be  acting  in  contem- 
plation of  insolvency,  and  that  such  payment,  salfe,  assignment, 
transfer,  or  other  conveyance  is  made  with  a  view  to  prevent  his 
property  from  coming  to  his  assignee  in  bankruptcy,  or  to  prevent  the 
same  from  being  distributed  under  this'  [aci'}  [Title,]  or  to  defeat  the 
object  of,  or  in  any  way  impair,  hinder,  impede,  or  delay  the  operation 
and  efiFect  of,  or  to  evade  any  of  the  provisions  of  this  Title,  the  sale, 
assignment,  transfer,  or  conveyance  shall  be  void,  and  the  assignee 
may  recover  the  property,  or  the  value  thereof,  as  assets  of  the  bank- 
rupt. 

Presumptive  evidence  of  fraud.  Sec.  5130.  The  fact  that  such  a 
payment,  pledge,  sale,  assignment,  transfer,  conveyance,  or  other 
disposition  of  a  debtor's  property  as  is  prescribed  in  the  two  preceding 
sections,  is  not  made  in  the  usual  and  ordinary  course  of  business  of 
the  debtor,  shall  be  prima  facie  evidence  of  fraud. 

Fraudulent  agreements.  Sec.  5131.  Any  contract,  covenant,  or 
security  made  or  given  by  a  bankrupt  or  other  person  with,  or  in 
trust  for,  any  creditor,  for  securing  the  payment  of  any  money  as  a 
consideration  for  or  with  intent  to  induce  the  creditor  to  forbear 
opposing '  the  application  for  a  discharge  of  the  bankrupt,  shall  be 
void;  and  any  creditor  who  obtains  any  sum  of  .money  or  other  goods, 
chattels,  or  security  from  any  person  as  an  inducement  for  forbearing 
to  oppose,  or  consenting  to  such  application  for  discharge,  shall 
forfeit  all  right  to  any  share  or  dividend  in  the  estate  of  the  bankrupt, 
and  shall  also  forfeit  double  the  value  or  amount  of  such  money, 
'  goods,  chattels,  or  security  so  obtained,  to  be  recovered  by  the  assignee 
for  the  benefit  of  the  estate. . 

Penalties  against  fraudulent  bankrupt.  Sec.  5132.  Every  person 
respecting  whom  proceedings  in  bankruptcy  are  commenced,  either 
upon  his  own  petition  or  upon  that  of  a  creditor: 

First.  Who  secretes  or  conceals  any  property  belonging  to  his 
estate;  or,. 

Second.  Who  parts  with,  conceals,  destroys,  alters,  mutilates,  or 
falsifies,  or  causes  to  be  concealed,  destroyed,  altered,'  mutilated,  oi 
falsified,  any  book,  deed,  document,  or  writing  relating  thereto;  or. 

Third.  Who  removes  or  causes  to  be  removed  any  such  property 
or  book,  deed,  document,  or  writing  out  of  the  district,  or  otherwise 
disposes  of  any  part  thereof,  with  intent  to  prevent  it  from  coming 
into  the  possession  of  the  assignee  in  bankruptcy,  or  to  hinder, 
impede,  or  delay  him  in  recovering  or  receiving  the  same;  or. 

Fourth.     Who  makes  any  payment,  gift,  sale,  assignment,  trans- 
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fer,  or  conveyance  of  any  property  belonging  to  his  estate  with  the 
like  intent;  or, 

Fifth.  Who  spends  any  property  belonging  to  his  estate  in  gam- 
ing; or, 

Sixth.  Who,  with  intent  to  defraud,  wilfully  and  fraudulently  con- 
ceals from  his  assignee  or  omits  from  his  inventory  any  property  or 
effects  required  by  this  Title  to  be  described  therein;  or. 

Seventh.  Who,  having  reason  to  suspect  that  any  other  person 
has  proved  a  false  or  fictitious  debt  against  his  estate,  fails  to  disclose 
the  same  to  his  assignee  within  one  month  after  coming  to  the  knowl- 
edge or  belief  thereof;  or. 

Eighth.  Who  atteinpts  to  account  for  any  of  his  property  by 
fictitious  losses  or  expenses;  or. 

Ninth.  Who,  within  three  months  before  the  commencement  of 
proceedings  in  bankruptcy,  under  the  false  color  and  pretense  of 
carrying  on  business  and  dealing  in  the  ordinary  course  of  trade, 
obtains  on  credit  from  any  person  any  goods  or  chattels  with  intent 
to  defraud;  or. 

Tenth.  Who,  within  three  months  next  before  the  commencement 
of  proceedings  in  bankruptcy,  with  intent  to  defraud  his  creditors, 
pawns,  pledges,  or  disposes  of,  otherwise  than  by  transactions  made 
in  good  faith  in  the  ordinary  way  of  his  trade,  any  of  his  goods  or 
chattels  which  have  been  obtained  on  credit  and  remain  unpaid  for. 

Shall  be  punishable  by  imprisonment,  with  or  without  hard  labor, 
for  not  more  than  three  years. . 
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Abandonment  — 

By  trustee  of  onerous  or  unprofitable  property,  773. 

By  trustee  of  leases,  801. 

Trustee  entitled  to  time  within  which  to  elect,  774. 

Once  abandoned  as  onerous  can  not  be  reclaimed  by  trustee,  774. 

Trustee  can  not  elect  while  ignorant  of  the  existence  of  property,  775. 

Failing  to  elect  after  notice  is  an,  774. 

By  trustee  of  pending  suit  against  bankrupt  when  unprofitable,  1037a. 

Abatement  — 

Death  of  defendant  after  service  is  not,  514. 

Death  or  insanity  does  not  abate  bankruptcy  proceedings,  1204. 

Death  or  removal  of  trustee  does  not  abate  any  suit  by  or  against 

him,  749. 
Suits  at  law  or  in  equity  do  not  abate  upon  bankruptcy  of  party,  1037. 
Suit  is  not  abated  by  death  or  removal  of  trustee,  733. 

Abbreviatians  — 

Can  not  be  used  in  schedule,  1374. 

Abroad  — 

(See  Alien,  Foreign.) 

Absconding  debtor  — 

How  to  proceed  against,  299. 

Absence  — 

Judge's,  case  sent  to  referee,  234. 
Referee's,  effect  of,  200. 
Service  by  publication,  435. 

Accounts  — 

Assigned  at  time  credit  given  not  preference,  1028. 

Books  of,  destruction,  concealment,  etc.,  prevents  discharge,  1314. 

Books  of,  as  evidence  of  insolvency  304,  1063. 

Debts  founded  upon  open,  allowed,  651. 

Notice  to  creditors  of  filing  final,  1145. 

Partnership,  kept  by  trustee,  550. 
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Accounts — Continued. 

Penalty  for  making  false,  1216. 

Receivers,  452. 

Referee's  punishment  for  refusing  inspection  of,   1221. 

Trustees  to  keep,  743. 

file  final,  when,  420,  785. 

must  permit  inspection  of,  745. 

referee  to ,  audit,  743. 

AckuoipledgineiLt  — - 

(See  O.^TH.) 

Act   of    1800  — 

Administration  of  tlie  estate,  9. 

Commission  of  bankruptcy,  8. 

Discharge,  9. 

Dividends,  9. 

What  was  an  act  of  bankruptcy,  7. 

When  petition  filed,  8. 

Who  might  be  adjudged  bankrupt,  7. 

Why  and  when  repealed,  9. 

Act  of   1841  — 

Acts  of  bankruptcy,   10. 

Assignee  and  his  powers,  11. 

Discharge,  11. 

Objections  to  and  repeal,  12. 

When  petition  might  be  filed,  11. 

Where  proceedings  were  had,   11. 

Who  might  be  adjudged  bankrupts,  10. 

Act   of   1867  — 

Objections  to  and  repeal,  13. 
Act  printed  in  full,  1825. 
Compared  with  act  of  1898,  13, 

Act  of   1898- 

Compared  with  act  of  1867,   13. 
State  laws  superseded  by,  25,  33. 
When  it  went  into  effect,   27. 

Actions  — 

(See  Suits.) 

Acts  of  bankuptcy  — 

(See  Bankrupt  Law.) 

Are  statutory,  298. 

Enumeration   of,   298. 

None  relating  to  the  person  of  a  debtor,  299. 
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Acts  of  bankruptcy  —  Continued. 

Act  once  committed  can  not  be  rescinded,  299. 

Four  months'  limitation  to,  343. 

When  statute  of  limitation  begins  to  run,  344. 

Committed  by  whom  generally,  295. 

Corporation  may  commit,  295- 

Partnership  may  commit,  532,  297. 

Firm  may  commit  act  by  one  partner,  when,  533. 

Insolvency  as  an  element,  300. 

Trial  by  jury  as  to  insolvency,  305. 

Right  of  jury  trial  confined  to  debtor,  306. 

Allegations  in  involuntary  petition,  415. 

Several  acts  may  be  charged  in  the  same  petition,  415. 

Petition,  415. 

Assignments  for  creditors  as,  328. 

must  be  a  general  assignment,   329. 

what   is   a  general  assignment,   330. 

solvency  or  insolvency  at  time  immaterial,  328. 

not  illegal  or  fraudluent  in  itself,  329. 

creditors   may  be  estopped   from   alleging,  329- 

may  be  valid  or  invalid  instrument,  330. 

conveyance  to  creditors  is  not  an,  331. 

bill  of  sale  or  mortgage  may  be  treated  as,  330. 

whether  it  has  effect  of  defeating  act,  328. 
Fraudulent  transfers  as,  307. 

transfer  must  be  tainted  with  actual  fraud  to  be,  307. 

general   assignment  not  a   fraudulent  transfer,  310. 

illustrations   of   fraudulent  transfers  309. 

insolvency  not  essential  to  a  fraudulent  transfer  as,  308. 

intent  to  prefer  is  not  sufficient,  308. 

intent  of  debtor  must  be  fraudulent,  308. 

solvency  as  a  defense,  30O.        ^ 

concealing   or   removing  property  as,  311. 
Preferential  transfers  as,  312. 

elements  of,  312. 

preference  must  be  to  a  creditor,  315. 

preferential  transfer  to  person  other  than  creditor  not,  316. 

debtor's  intent  to  prefer,  317. 

presumption  of  intent  to  prefer  may  be  overcome,  320. 

illustration  of  preference  as,  313. 

creditor's  intent  immaterial,  317. 

solvency  as  a  defense,  301. 
Preferences  created  by  legal  proceedings   as,  321. 

what  are  legal  proceedings,  326. 

effect  of  legal  proceedings  to  give  preference,   323. 

what  constitutes  vacating  preference  by  legal  proceedings  in  five 
days,   326. 
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Acts  of  bankruptcy  —  -Continued. 

Preferences  created  by  legal  proceedings  as — Continued. 

meaning  of  five  days  before  a  sale,  324. 

"suflfer  or  permit  a  preference,"  323- 

failure  to  discharge  judicial  lien  as  an,  324. 

insolvency  as  an  element,  322. 

vacating  lien  by  paying  debt,  327. 

time  within  which  act  may  be  committed,  327. 
Receiverships  and  trusteeships  as,  331  to  338. 

appointment  of  a  receiver  as  an,  331. 

appointment  of  receiver  on  sole  ground  of  insolvency  not  neces- 
sary as,  337. 

application  by  solvent  debtor  for  receiver  not,  335. 

receiver   appointed   "because   of  insolvency,''    335. 

receiver  put  in  charge  at  instance  of  another,  335. 

application  for  receiver  by  insolvent  debtor  as,  333. 

appointment  of   receiver  prior   to   1903  not,   331. 

appointment  of  receiver  not  an  act  of  bankruptcy  when,  333- 

application   for   trustee  by   insolvent   an,    333. 

"because  of  insolvency''  depends  on  record  of  state  court,  335. 

when   record   does   not   recite   grounds   of   appointment,   336. 

appointment   on   ground  other  than  insolvency  is   not,   337. 
Voluntary  petition  and  written  admissions,   etc.,   as,  338-342. 

admission   in   writing  of   inability   to   pay   debts,   etc.,   340. 
by  board  of  directors  or  corporation,  342. 
by  partnership,  341. 

assent  of  stockholders,  requisite  when,  342. 
need  not  be  filed  in  court,   340. 
Voluntary  petitions  as,  338. 
Voluntary  petition  by  corpo^ration,  339. 
Solvent  person  may  file  voluntary  petition,  347. 

Acts,   conduct   and   property  — 

Examination  of  bankrupt  as   to,   1168. 
of  other  witnesses  as  to,  1172. 
of  wife  as  to,  1174. 

Actual   knowledge  — 

Debts  not  schedules   released  if  creditor  has,   1369. 
Service  of  injvmction  not  essential  if  person  has,  459. 

Adjournment  — 

When   creditors'   meetings  may   be   adjourned,   588. 

Adjudication  — 

Appeal  lies  from  order  granting  or  refusing,  1440. 
none  from  order  refusing  to  set  aside,  1442. 
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Adjudication  —  Continued. 

Appeal  lies  from  order  granting  or  refusing — Continued. 

order  not  reversed  if  one  act  of  bankruptcy  established,  1443. 

'petition   for  revision  will  not  lie  to  review,   1441. 

trial  by  jury  reviewed  on  writ  of  error  only,  1441. 
Bankrupt  may  be  examined  before,  llSl. 
Collateral  attack,   order  not  subject  to,  S02. 

when  order  subject  to,  503. 
Creditors,  counting  petitioning,  391. 

may  intervene  to  oppose  an,  467. 

may  intervene  to  ask  for,  387. 

will  not  be  allowed  to  withdraw,  390. 

notice  not  necessary  to,  361. 

may  not  oppose  voluntary  petition,  359. 
Date  of,  fixes  vesting  title  in  trustee,  762. 

number  of  petitioners  computed  as  of,  388. 

order  should  not  be  entered  until  time  for  intervention  expires, 
497. 
Default- 
referee  may  adjudge  bankrupt  on,  210. 

power  of  court  to  make  adjudication  on,  498. 

by  referee  in  judge's  absence  or  disability,  498. 
Defenses,  ground  for  opposing,  477. 

persons   who   may  intervene   to   oppose,  468. 

requisite  domicile,  residence,  etc,  is  wanting,  477. 

debtor  is  not  subject  to,  475. 

that  there'are  more  than  twelve  creditors,  485.  ' 

debtor  has  not  committed  an  act  of  bankruptcy,  481. 

debtor   is  exempt  from,   475. 

indebtedness  does  not  amount  to  $1,000,  476. 

petitioner's  claims  less  than  $500,  479. 

petitioners  are  not   creditors,  477. 
Order,  in  involuntary  bankruptcy,  497. 
,     in  voluntary  bankruptcy,  360. 

may  be  made  on  pleadings,  497. 

judge  should  make  the,  497. 

referee  may  make  order  in  judge's  absence,  when,  498,  210. 

referee  may  make  order  in  voluntary  cases,  when,  361. 

may  be  founded  upon  admission  of  bankrupt  in  answer,  482. 

proceedings  before  judge  leading  to,  489. 

■should  not  be  entered  until  time  for  intervention  expires,  497. 

distinction  between  void  and  invalid,  505. 

effect  of,  as  res  judicata,'  499. 
■  settles  sufficiency  of  debts  of  petitioning  creditors,  501. 

proceedings  in  involuntary  bankruptcy  after,  517. 
Partnerships,  proceedings  to  adjudicate  a  firm,  546. 

firm  without  assets  may  be  adjudged  bankrupt,  547. 
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Adjudication  —  Continued. 
Partnerships — Continued. 

existence  of  firm  necessary,  498,  520. 

firm  and  not  partners  may  be  adjudged,  528. 

after  dissolution  of  firm,  530. 

after  death  of  partner,  532. 

partner  may  be  adjudged,  536. 

firm  and  partriers  on  petition  of  partners,  538. 

firm  and  partners  on  creditors'  petition,  539. 

firm  and  partners  on  petition  of  less  than  all  partners,  541. 

secret  or  silent  partner  may  be  adjudged,  526. 

notice  to  non-consenting  partner  before,  362. 
Record,  shows  lack  of  jurisdiction  order  void,  when,  503. 

shows  jurisdiction  order  may  be  erroneous  but  not  void,  505. 
Res  Judicata  as  to  facts  decided  only,  499. 

conclusive  upon  insolvency  of  debtor  in  voluntary  cases,  362. 

general  creditors  bound  by  adjudication,  499. 

secured  creditors  not  bound  by  adjudication,  499. 

strangers  not  bound  by  adjudication,  499. 

conclusive  on  parties  and  privies  in  subsequent  proceedings,  500. 

not  conclusive  as  to  matters  not  necessarily  involved,  500. 

conclusive  of  elements  of  act  of  bankruptcy,  when,  500. 

not  conclusive  of  elements  of  act  of  bankruptcy,  when,  501. 

settle  sufficiency  of  debts   of  petitioners  to  uphold  adjudication, 
501. 
Setting  aside  an,  506. 

judge  and  not  referee  must  set  aside,  506. 

appplication  may  be  made  after  term,  506. 

bankrupt  or  creditor  may  move  to,  507. 

creditor  may  be  estopped  to  challenge,  507. 

persons  entitled  to  oppose,  508. 

granting  or  refusing  motion  discretionary,   508. 

rights  of  persons  not  having  provable  claims,  510. 
.  grounds  for,  509. 

grounds  insufficient  for,  510. 

voluntary  cases,  362. 

Administration  — • 

(See  Distribution.) 
Appointment  of  trustee,  726,  728. 
Arbitration,  1289. 
Composition  with  creditors,   1255. 
Costs  of,  entitled  to  priority,  1121. 
Distribution,  dividends,  etc.,  1139, 
Exemptions,  895. 
Expenses,  235,  755. 
Partnership  property,  551. 
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Administratiou  —  Continued. 
Proving  claims,  688  to  712. 
Reducing  estate  to  money,  1072. 
Settlement  of  the  estate,  1145. 
Suits  with  reference  to  estate,  1136. 
Trustee's  powers  and  duties,  735. 
Trustee  takes  what  property,  762. 

Administrative  orders  — 

May  be  reviewed  by  petition  for  revision,  1420. 

Are  proceedings  in  bankruptcy  and  not  controversies,  88. 

Administrator  — 

Discharge  does  not  release  debts  of,  1383. 
Proof  of  claims  by,  677. 

Proof  against  surety  on  predecessor's  bond,  622. 
May  intervene  to  oppose  adjudication,  468. 

Admission  of  proofs  — 

(See  Evidence.) 

Adverse    claimant  — 

Assignee  for  creditors  is  not,   131. 

Person  asserting  title  or  interest  in  property  is.  191.  1051. 

Debtor   of  bankrupt  is,    191. 

Mortgagee  is,   191. 

Grantee  in  deed  from  bankrupt  is,   191. 

Pledgee  is,  191. 

Secured  creditor  is,  191. 

Not  necessary  to  be  absolute  owner  of  property,   1051. 

Fraudulent  transferee  of  property  is,  1052. 

Person  receiving  fees  from  assignee  for  creditors  is,  1052. 

Surety  with  money  to  indemnify  him  against  loss,  1052. 

Person  in  possession  not  claiming  title  to  property  is  not,  1053,  89. 

Agent  is  not,  1054,  89. 

Bailee  is  not,   1054,   89. 

Court  may  inquire  whether  claim  is  bona  Me,  1054. 

Jurisdiction  of  bankruptcy  court  to  recover  property  from,   123. 

to   compel   return   of  property  unlawfully   withdrawn   from   cus- 
tody,  111. 

to  enjoin  interference  with  assets,  458,  164. 

to  determine  rights  in  property  in  custody,  110. 

to  set  aside  fraudulent  conveyances,  1043. 

to  set  aside  preferences,  1043. " 

to  collect  debts  from,  1044. 

suits  by  consent  of,  1045. 
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Adverse  claimant  —  Continued. 

Jurisdiction  of  bankruptcy  court — Continued. 
what  constitutes  consent  by,  104S. 
may  intervene,   1037. 

creditors  may  recover  property  before  trustee  qualified,  90. 
receiver  may  recover  property  from,  90. 
distinction  between  controversy  and  steps  in  bankruptcy,  87. 
Jurisdiction  of  district  courts  same  as  of  circuit  courts,  186. 
suits  by  or  against  adverse  claimants,  191,  1047. 
diverse  citizenship  of  bankrupt  and  claimant,  192. 
citizenship  of  trustee  immaterial,  192. 
concurrent  with  state  courts,  87. 
removal  from  a  state  court,  193. 
may  sue  trustee  in  district  court,  1049. 
Jurisdiction  of  state  courts  of  suits  against,  87,  1046. 

to   declare   trust   in   mortgaged   property   of  bankrupt  in  which 
.creditors  have  no  interest,  1047. 
.  to    compel    specific    performance    of    contract    of    purchaser    at 

trustee's  sale,  1047. 
to  offset  sum  ordered  distributed  because  of  prior  transactions, 

1047. 
to  collect  debts,  126,  104S. 
Plenary  suits  are  necessary  against,  124,  lOSO. 

creditors  may  bring  suit  before  trustee  appointed,  90. 
referee  has  no  jurisdiction  of  plenary  suits,  1050. 
summary  proceedings  can  not  be  substituted  for,  1050. 
illustrative  cases  where  plenary  suits  necesary,  1052. 
illustrative  cases  where  plenary  suits  not  necessary,  1053. 
plenary  suits    not   required  where   court  has  custody,   110,   1053. 

Advertisement  — 

(See  Newspaper.) 

Application  for  discharge,  1279. 

Costs  of  advertising  entitled  to  priority,   1122. 

First  creditors'  meeting,  575. 

Sale  of  real  estate,   1079. 

Service  by  publication,  435. 

Advice  of  counsel  — 

Bankrupt  entitled  to,  244. 

entitled  to,  in  examination,  1165. 
Wife  of  bankrupt  not  entitled  to,  1165. 
Witness  at  examination  is  not  entitled  to,   1165. 
Not  ground  for   contempt  by  attorney,   1241. 
Petitioning  creditors  entitled  to,  251. 
Receiver  entitled  to,  257. 
Trustee  entitled  to,  257. 
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Affidavit  — 

For  arrest  of  bankrupt  for  examination,  1157. 
Pleadings  verified  by,  see  Oath. 
Warrant  for  seizure  of  property,  460. 
must  be  specific  as  to  facts,  460. 
Voluntary  bankrupt  as  a  poor  person,  357. 
Supplemental  to  show  authority  to  sign  and'  verify  petition,  426. 

Affirmation  — 

(See  Oath.) 

After-acq.iiired  property  — 

Bankrupt  can  not  be  examined  as  to,  778. 
Does  not  pass  to  trustees,  775. 

not  subject  to  pay  prior  debts,  775. 

subject  to  pay  new  debts,  775. 
Protected  by  injunction,  775. 
Property  acquired  after  petition  filed  is,  776. 
What  constitutes,  m. 

Agent  — 

"Creditors'"  includes,  380. 

Intent  of,  in  transfer,  that  of  principal,  578. 

May  vote  at  creditors'  meeting,  578. 

Penalty  for  making  false  claims,  1219. 

Person  receiving  preference  chargeable  with  knowledge  of,  1012. 

Power  to  compel  delivery  of  property  to  trustee  by,  120. 

Petition  may  be  verified  by,  416. 

Proof  of  claims  by,  690. 

Property  in  possession  of,  passes  to  trustee,  762. 

Whether  acting  in  fiduciary  capacity  to  discharge  debts,  1384. 

Aggrieved  person  — 

(See  Parties.) 

Alabama  — 

Territorial  jurisdiction  and  time  of  holding  of  courts  in,  46. 

Alien  — 

(See  Foreign.) 

Domestic  creditors  preferred  over,  when,  1138. 

May  be  bankrupts,  290. 

Where  alien  may  file  petition,  351. 

Alienation   of   affections  — 

Liability  not  released  by  discharge,  1364. 
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Alimony  — 

Not  released  by  discharge,  1366. 
Not  a  provable  claim,  613. 

Alloiraiice  — 

Appeal  to  circuit  court  of  appeals,  1463. 

to  supreme  court  under  Sec.  256,  1504. 

or  writ  of  error  under  Sec.  24a,  1509. 

writ  of  error  to  remove  case  from  state  court  to  supreme  court, 
1548. 
Claims  against  bankrupt  estate  (see  Proof  and  Allowance.) 

assignee  to,  679. 

preferred  claims,  705. 

review  of,  720. 

secured  creditors,  of,  699. 
Debts  subject  of,  593. 
Widow  and  children  fixed  by  state  laws,  880. 

Amendment  — 

Appeal  or  writ  of  error,  record  may  be  amended  on,  1481. 

clerk  may  certify  omitted  parts  without  order  of  court,  1482. 

clerk  can  not  correct  erroneous  statement  in  transcript,  1482. 

record  may  be  artiended  in  appellate  court  by  consent,  1482. 

clerical  error  may  be  corrected  in  appellate  court,  1482. 

record  may  be  amended  to  allege  amount  in  dispute,  1483. 

petition  for  revision  may  be  amended,  1433. 
Claim,  proof  may  be  amended,  712. 

proof  may  be  amended  after  expiration  of  one  year,  687. 

when  proof  can  not  be  amended  after  the  year,  688. 

must  be  claim  filed  within  year  to  amend,  687. 

may  change  proof  from  unsecured  to  secured,  705. 

creditor  can  not  amend  proof  after  participating  in  proceedings, 
713. 

judge  may  allow  proofs  to  be  amended,  712. 

referee  usually  allows  amendment  of  proofs,  712. 

proof  may  be  amended  in  what  respects,  712. 

formal  amendments  of  proof,  714. 

new  matter  must  be  sworn  to,  714. 

can  not  bring  in  new  claim  as. an  amendment,  714. 
Discharge,  specifications  in  opposition  may  be  amended,  1306. 

not  to  change  the  substantial  nature  of  the  objection,  1306. 

may  be  amended  any  time  before  the  hearing,   1306. 

application  must  be  made  to  judge,  1306. 

discretion  of  judge   in  allowing  or  refusing  may  be  revised  in 
circuit  court  of  appeals,  1306. 
Exemptions,  may  be  claimed  by  amending  a  schedule,  892. 

can  not  amend  schedule  after  discharge,  892. 
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Amendment  —  Continued. 

Petition  in  involuntary  bankruptcy  may  be  amended,  419. 
formal  defects,  how  amended,  420. 
leave  of  court  required  to  bring  in  new  matter,  420. 
amendments  rnust  be  verified,  420. 
application   for   leave   to   amend,  420. 
notice  must  be  served  upon  opposite  party,  421. 
amendment  not  a  matter  of  right,  421. 
may  be  allowed  at  any  stage  in  the  proceedings,  421. 
appellate  court  may  remand  to  allow  amendment,  421. 
amended    petition   can   not   be   filed   as   an   original   by    erasing 

"amended,"  422. 
referee  regularly  allows  amendments  to  petition,  422. 
discretion  may  be  revised  by  circuit  court  of  appeals,  422. 
amendment  relates  back  to  time  of  filing  original  petition,  423. 
jurisdictional  facts  may  be  cured  by  amendment,  423. 
defective  allegations  with  respect  to  acts  of  bankruptcy  may  be 

amended,  424. 
new  acts  of  bankruptcy  may  be  brought  in  by  amendment,  424. 
act  of  bankruptcy  more  than  four  months  before  application  for 

leave  to  amend,  425. 
new  acts  of  bankruptcy  rhust  arise  out  of  facts  charged  in  petition, 

426. 
Petition    in   voluntary    bankruptcy    and    schedule    may    be    amended, 

364. 
application  for  leave  to  amend  by  petitioner,  364. 
form  and  oath  of  amendment  same  as  original,  364. 
leave  to  amend  discretionary,  364. 

referee  may  allow  amendment  to  petition  and  schedules,  364. 
Schedule  may  be  amended,  377. 

referee  may  allow  amendment  to  schedule,   377. 
order  allowing  amendment  should  be  in  triplicate,  378. 
may  amend  by  inserting  names  of  creditors,  378. 
names  can  not  be  added  after  one  year,  378. 
may  amend  to  include  property  omitted,  379. 
may  amend  to  include  or  change  claim  of  exemption,  379. 
Verification  may  be  amended,  426. 

supplemental  affidavits  to  agent's  authority,  426. 

Amount  — 

Appeal  to  supreme  court  from  circuit  court  of  appeals,  1503. 

Bonds  of  referees,  732. 

Bonds  of  trustees  fixed  by  creditors,  732. 

Claims  of  creditors,  who  file  involuntary  petition,  395. 

Debtor's  debts  denied  in  answer,  476. 

Debts  of  petitioning  creditors  denied,  479. 
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Ancillary  proceedings  — 

Appointing  a  receiver  in,  119,  443. 
Courts  of  bankruptcy  have  jurisdiction  of,  117. 
Examination  of  witnesses  in  other  districts,  120,  1167. 
Jurisdiction  to  stay  suits  beyond  district,  no,  156. 
Process  must  issue  in  ancillary  suit,  120. 
Receiver   can  not  maintain  ancillary   suit,   120. 
Staying  suits  outside  of  district,   156. 
Suits  at  law  and  in  equity,  119.  , 

Annuity  ■ — ■ 

Based  upon  expectancy  of  life  provable,  634. 

Anstrer  — 

Petition  in   involuntary  bankruptcy,  answer  by  bankrupt,  472. 
Form  prescribed  by  supreme  court,  472. 
Has  effect  of  general  denial  under  code  pleading,  473. 
What    may   be    proved   under   answer,    474. 
Not  confined  to  form  prescribed  by  supreme  court,  474. 
New  defense  in  confession  and  avoidance  may  be  added,  474. 
Conclusion  of  answer,  475. 
Filed  with  clerk  of  court  and  not  referee,  475. 
Time  for  filing,  470. 

Debtor  entitled  to  time  to  answer  amended  petition,  475. 
Creditor  waives  objections  to   amendments  by  not  pleading  to  orig- 
inal petition,  471. 
Creditors  may  file  answer,  470. 
Waives  demurrer,  471. 

After  demurrer  is  overruled  leave  to  answer  within  fixed  time,  472. 
Whether  to  reply  or  set  case  for  hearing  on  petition  and,  486. 
Defense  to  petition  is  by,  472. 

debtor  is  exempt  from  adjudication,  475. 

total  indebtedness  less  than  $1,000,  476. 

debtor  is  a  wage  earner  or  farmer,  476. 

that  debtor  is  a   municipal,   railroad,  insurance  or  banking  cor- 
poration,  476.  ► 

infancy,  insanity  or  coverture,  477. 

domicile,   residence  or   place  of  business  not  the   required   time, 
477, 

petitioners   are  not   creditors,   477. 

petitioner's  debts  are  less  than  $500,  479. 

debtor  has  not  committed  an  act  of  bankruptcy,  481. 

if  two  acts  of  bankruptcy,  charged,   one  established  is  sufficient, 
481. 

act   of   bankruptcy    committed    more   than    four    months    before 
petition  filed,  482. 

solvency  as  a  defense,  482. 
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Ansxrer  —  Continued. 

Defense  to  petition,  etc. — Continued. 

solvency  at  time  petition  is  filed,  483. 

solvency  at  time  act  committed,  483. 

solvency  at  time  receiver  or  trustee  put  in  charge,  484. 

solvency  at  time  of  general  assignment  not  defense,  485. 

solvency  as  defense  by  non-assenting  partner,  485. 

there  are  more  than  twelve  creditors,  485. 
No  demurrer  to,  472. 

Antecedent  debt  — 

As  element  of  preference,   1023,   1025. 

Allegations  in  petition  to  recover  preference,   1051. 

Anticipatory   breach  — 

Damages  provable  for,  641. 
Filing  petition  operates  as,  641. 
Damages  may  be  liquidated  for,  642. 

Apparel  — 

Exempt  property,  864. 
What  included  in,  864. 

Appeals  — 

And  certiorari  to  remove  case  to  supreme  court,  1501. 
And  writ  of  error  to  remove  case  to  circuit  court  of  appeals,  1419. 
And  revision  in  circuit  court  of  appeals,  1418. 
Writ  of  error,  petition  for  revision  and  appeal  in  same  case,  1419. 
Petition  for,  1470. 
What  constitutes  taking  a,  1463. 
Bond  on,  1471. 

Bond  to  operate  as  supersedeas,  1474. 
Citation  on,  1476. 
^    Parties  to  an,   1465.  / 

Joint  and  several,   1468. 
Summons  and  severance,  1468. 
Record  in  circuit  court  of  appeals,  1477. 
Perfecting  appeal  and  filing  record,  1485. 
Brings  up  law  and  fact  for  revision,  1490. 
Scope  of  review  in  circitit  court  of  appeals  on,  1489. 
Proceedings  in  circuit  court  of  appeals  on,  1488. 
Decree  of  circuit  court  of  appeals  on,  1491. 
Death  of  party  pending,  1493. 
Costs  on,   1495. 

Bankruptcy   proceedings   reviewable   in   circuit   court   of  appeals   on, 
1439. 

petition  for  revision  will  not  lie  to  judgments  appealable,  1429. 

judgments  granting  or  refusing  adjudication,  1440. 
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Appeals  —  Continued. 

Bankruptcy  proceedings,  etc. — Continued. 

not  from  order  setting  aside  or  refusing  to  set  aside  an  adjudica- 
tion,  1442. 
bankrupt  may  appeal  from  adjudication,  1442. 
creditor  may  appeal  from  either  refusing  or  making  adjudication, 

1442. 
when  writ  of  error  and  appeal  necessary  to  review  adjudication, 

1441. 
adjudication  not  reversced  if  one  act  of  bankruptcy  established, 

1443. 
judgments  granting  or  denying  discharge,  1443. 
will  not  lie  from  order  refusing  to  revoke  a  discharge,  1443. 
persons    entitled   to    appeal   from   order   granting   or    refusing  a 

discharge,  1444. 
creditor  may  appeal  from  judgment  either  granting  or  refusing  a 

discharge,  1444. 
trustee  not  entitled  to  appeal  from  order  granting  or  refusing  a 

discharge,  1444. 
from   order    refusing   or   granting   confirmation    of    composition, 

1278,  1443. 
from    order    dismissing   application    for   discharge   for    want   of 

prosecution,  1443. 
from  judgment  allowing   or   rejecting  claims,   1444. 
lies  to  judgment  on  claim  of  $500  or  over,  1444. 
what  is  a  judgment  allowing  or  rejecting  a  claim,  144S. 
court    may   determine    lien    on   appeal    from   order   allowing   or 

disallowing  claim,  1446. 
creditor  may  appeal  from  disallowance  of  claim,  1446. 
trustee  may  appeal  from  allowance  of  claim,   1446. 
creditor  may  appeal  when  trustee  refuses,  1446. 
liesi  to  supreme  court  to  revise  circuit  court  of  appeals,  1502. 
$2,000  and  federal  question  must  be  involved,  1503. 
certificate  by  justice  of  supreme  court  sufficient,  1503. 
no  appeal  from   circuit  court  of  appeals  on  petition  for  re- 
vision, 1504. 
proceedings  in  supreme  court  under  Sec.  25b,  1504. 
Controversies  arising  in  bankruptcy  reviewable  on,   1447. 
meaning  of  controversies,  1449. 
decrees  in  suits  in  equity  reviewable  on,  1451. 
decrees  on  intervening  petitions   reviewable  on,  1452. 
method  of  reviewing  decisions  in  controversies,  1455. 
review  of  orders  of  commitment  for  contempt,  1254. 
review  decision  of  district  court  on  mandate  of  supreme  court  on, 

1519 
supreme  court   may  revise   decision   of  circuit  court  of  appeals 

under   Sec.   24o,   1506. 
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Appeals  —  Continued. 

Controversies,  etc.-^Continited. 

whether    appeal    or   writ    of    error    lies    from    circuit    court    of 

appeals  to  supreme  court,  1S07. 
record  in  supreme  court  under  Sec.  24o,  ISIO. 
supreme  court  can  not  review  cases  from  state  court  on,  1548. 
supreme  court  may  review  court  of  bankruptcy  on,  1S32. 
District  of  Columbia,  no  appeal  in  bankruptcy  to  supreme  court  from, 

1SS6. 
Territorial  courts,  appeal  to  supreme  court  of  territory  from,  1413. 
no  appeal  to  circuit  court  of  appeals   from,   1414. 
time  limit  for  appeals  in  bankruptcy  proceedings  ten  days,  1414. 
time  limit  appeals  in  suits  at  law  and  equity  governed  by  local 
^  law,  1414. 

appeal  to   supreme   court   from    court  not   within   any  organized 
circuit,  1556. 
Time  to  circuit  court  of  appeals  under  Sec.  24a,  six  months,  1457. 
to   circuit   court  of  appeals   from   injunction   order,   thirty   days, 

1457. 
to  circuit  court  of  appeals  in  bankruptcy  proper,  ten  days,  1457. 
from   circuit   court   of  appeals  to    supreme  court  in   bankruptcy 

proceedings,   thirty   days,   ISOS. 
from  court  of  bankruptcy  to  supreme  court,  two  years,  1535. 
does  not  begin  to  run  pending  rehearing,  1549. 
when  time  begins  to  run,  1458. 
court  can  not  extend  time  for  appeal,  1460. 

Appearance  — 

Can  not  be  withdrawn,  116. 
Effect  of,   116. 

Of  creditors  to  become  parties,  116. 
Of  a  nonresident  creditor,  116. 
Oppose  discharge,  to,  1300. 
Waives  citation,   1477. 

service  of  subpoena,  433. 

Appellants  — 

Who  should  be  made,  1465. 

Appellate   courts  — 

(See  Circuit  Court  of  Appeals;   Supreme  Court  of  the  United 

States;  Supreme  Courts  of  Territories.) 
Territorial  jurisdiction  of,  78. 

Appellees  — 

Who  should  be  made,  1465. 
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Application  — 

For  discharge,  1294. 

For  injunction  to  protect  an  estate,  how  made,  4S7. 

For  a  receiver,  440. 

To  amend  involuntary  cases,  419. 

To  protect  estates,  how  made,  437. 

To  set  aside  an  adjudication,  S06. 

To  seize  bankrupt's   property,   liow  made,   460. 

To  stay  a  suit,  177  to  180. 

Appointment  — ■- 

Arbitrators,  1291. 
Receiver  for  estate,  443. 
Referees,  199. 
Trustees,  726,  728. 

AppoFtionment  — - 

Attorney's  fees,  242. 
Referee,  compensation  of,  230. 
Trustee,  compensation  of,  433,  751. 

Appraisal  — 

Real  or  personal  property  must  be  appraised  before  sale,  1080. 
Court 'must  approve  sale  for  less  than  75  per  cent,  of,  1085. 
Appraisers  entitled  to  fee  for  services,  1080. 
■  Appraisers  are  appointed  by  referee  or  judge,  1080. 
Appraisers  report  to  court,  1080. 
Of  exempt  property,  897. 

Approval  — 

Compromises,  of,  by  court,  1289. 

Expenses  of  administering  bankrupt  estates,  755. 

Sale  of   property   subject   to,    1084. 

Trustee  may  prosecute  suits  already  commenced  with,  of  court,  1037a. 

Arbitration  — 

Application    for,    1289. 

Controversies  may  be  settled  by,  1289. 

Choice  of  arbitrators,   1291. 

Effect  of  finding,   1291. 

Notice  of,   1290. 

Referee  may  grant  leave,  1291. 

Trustee  may  compound  claims,  when,   1290. 

When  award  is  hen,  1291. 

Arkansas  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  48. 
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Arms,  military  uniforms,  etc. — 

Exempt  by  laws  of  the  United  States,  8S8. 

Army  pensions  — 

Do  not   form   a   part  of  estate,   816. 
When  money  passes  to  trustee  816. 
Exempt  property,   when,  8S9. 

Arrest  — 

A   bankrupt  is   subject  to,   when,    1184. 

For  contempt  of  court,  118S. 

By  state  court  on  debt  not  released  by  discharge,  118S. 

Essentials  to  arrest  on  civil  process  by  state  court,  118S. 

Ne  exeat  to  detain  bankrupt,  1187. 

In  criminal  cases  subject  to,  1184. 

Examination,   bankrupt  detained  for,  1156. 

proceedings  for,  11S6. 

inquiry  as  to'  nature  of  debt,   1187 

proceedings  upon  arrest   for,    11S7. 

proceedings  to  release  bankrupt,  1158. 

requisites  to  detain  bankrupt  for,  1157. 
Extradition   of  bankrupts  arrested,    1197. 
Protection  of  bankrupt  from,  1187. 

court  of  bankruptcy  can  not   arrest   for  debt,   1188. 

protection   coextensive   in  time  with  proceedings   in  bankruptcy, 
1189. 

protected  from  mesne   or  final  process,   1190. 

not  protected  where  arrest  prior  toi  bankruptcy,  1190. 

protected  while  performing  a  duty  imposed  by  the  act,  1186. 
Witness,  exempt  from  arrest  or  service  of  process,  1154. 
Release  of   bankrupt   from   imprisonment,    1191. 

habeas  corpus,  1192. 

Artisan's  lien  — 

Valid,   when,   945. 

Assets  — 

(See  Estate.) 
■ .    '  Individual,  what  are,  555. 

Individual  partnership,  creditors  sharing,  551. 

Partnership,  individual  creditors  sharing,  551. 

Partnership,  what  are,  553. 

Schedule  of,  376. 

Trustees   to  collect  and  distribute,   1172. 

What  are  firm  and  individual,  553. 
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Assignee  of  claim  — 

May  prove  claim  duly  assigned,  679. 

Proving  claim  assigned  before  petition  filed,  680. 

Proving  claim  assigned  after  petition  filed,  680. 

What  constitutes  assignment  of  claim,  680. 

May  assert  right  of  priority,  681. 

Claim    against    United    States    as    pledge   or    collateral    security   by 

bankrupt  void,  681. 
Purchaser  of  claim  may  be  petitioning  creditor,  383. 
May  vote  at  creditors'  meeting,  when,  S79. 
Of  several  claims  entitled  to  one  vote,  S8S. 
Owner  of  claim  may  intervene  to  oppose  adjudication,  468. 
When  assignment  of  book  accounts  not  a  preference,  1028. 
Subrogated  to  rights  of  labor  claimants,  1129. 
Assignment  as  a  lien  on  future  earnings,  934. 

Assignment  — 

Bankrupt  to  execute  assignment  of  title,  when,  770. 

to  execute  assignment  of  life  insurance  policies  to  trustee,  when, 
820. 
Trustee  to  convey  property  to  purchasers,  1085. 
Of  error  on  writ  of  error  or  appeal  filed  with  clerk,  1470. 

must  be  filed  before  appeal  allowed,  1471. 

must  be  filed  before  writ  of  error  sued  out,  1471. 

may  be  amended,  1471. 

Assignment   for  benefit    of   creditors  — 

As  an  act  of  bankruptcy,  328. 

must  be  a  general   assignment,   329. 

what  is  a  general  assignment,  330. 

solvency  no  defense,  328. 

not  illegal  or   fraudulent   in  itself,   329. 

creditors  may  be  estopped  from  alleging,  329. 

may  be  a  valid  or  invalid  deed,  330. 

whether  it  has  the  effect  of  defeating  the  act,  328. 
Effect  of  national  act  upon  state  laws  regulating,  39. 
Fees  of  attorney  for  assignee,  259. 

Property  does  not  pass  to  trustee  if  proceedings  begun  more  than 
four  months  after  assignment,  128. 

passes  to  trustee  if  proceedings  are  begun  within  four  months,  - 
127. 
Jurisdiction  over  property  assigned,  127. 

to  enjoin  assignee  from  disposing  of  property,  165. 

to  obtain  possession  of  property  assigned  in  summary  proceed- 
ings,  129. 

to  fix  compensation  of  assignee  and  his  attorney,  132. 
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Assignineiit,  etc. —  Continued. 

Debtor  may  file  petition  in  bankruptcy  after  general  assignment,  349. 

Assignee   is  not  adverse   claimant,   129. 

Assignee  may  be  appointed  trustee  730. 

Priorities  in  bankruptcy  governed  by  state  laws  regulating,  1133. 

Assault  and  battery  — 

Liability  not  released  by  discharge,  1365. 

Assessment  — 

Collecting  unpaid  stock  subscriptions,  809. 

Association  — 

(See  Partnership.) 

Assumpsit  — 

Trustee  may  sue  for  value  of  transfer,  lOSS. 

Attachment  — 

Costs  incident  to  attachment  suits  provable,  when,  631. 

paid  out  of  proceeds  of  attached  property,   when,   1070. 
Creditor  may  be  petitioner,  when,  386. 
Dividends  not  subject  to,  1143. 

Effect  of  discharge  on  surety  on  attachment  bonds,   1389. 
For  contempt  of  court,  1247. 
Injunction  and  caveat,  meaning  of,  lOS. 
Lien  obtained  within  four  months  before  bankruptcy  dissolved,  927. 

obtained  more  than  four  months  before  bankruptcy  valid,  927. 

attorney's  fees  allowable  when  lien  preserved  for  estate,  255. 

trustee  may  be  subrogated  to  rights  of  creditor  holding,  914. 
Special  judgment  to  bind  surety  permitted,  when,   933. 
Suits  in  state  court  may  be. stayed,  when,  168. 
Title   to   personal   property   in    foreign   countries   passes    subject   to 

rights  of  lien  creditors,  769. 
Title  of  bona  £de  purchaser  protected,  914. 

.ivttendance  — 

Bankrupt  required  to  attend  creditors'  meeting,  if  ordered,  _1179. 

entitled  to  actual  expenses  from  the  estate,  for,  1179. 

not  required  to  attend  more  than  150  miles,  1179. 

required  to  attend  hearing  for  discharge  without  order,  1180. 

can  not  object  on  account  of  distance  to  hearing  discharge,  1180. 

exempt  from   arrest  while  attending  court  of  banlcruptcy,   1166. 

may  be  compelled  to  attend   examination,   1160. 
Witness  exempt  from  service  of  subpoena  or  arrest  while  attending 
court,    1154. 

Attestation  — 

(See  Certificate  and  Writs.) 
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Attorney  — 

Advice  to  client  in  good  faith  not  contempt  by,  241. 

Affidavit  by  bankrupt   may  be  taken  by  his,   239. 

Authority  to  act  may  be  challenged  by  rule,  419. 

Authority  must  be  written,  when,  239. 

Bankrupt  in  voluntary  or  involuntary  proceedings  entitled  to,  244. 

attorney  should  not  also  represent  creditors,  240. 

may  conduct  proceedings  in  person  or  by,  239. 

entitled  to  be  attended  by  counsel  at  examination,  116S. 

not    entitled    to,    when,    249. 

obtaining  a   discharge,   248. 
Contempt  by,  241,  1241. 
Creditor  includes,  380. 

must  pay  his  own  attorney,  when,  254. 

when  paid  from  the  estate,  255. 

petitioners  entitled  to,  251. 
Debts  released  by  a  discharge,  1384. 
Disbarred  for  contempt,  can  not  be,  1252. 
Examination,  bankrupt  entitled  to  counsel,  1165. 

witness  not  entitled  to  be  attended  by,  1165. 

wife  is  not  entitled  to  be  attended  by,  1165. 
Expense  allowed  from  estate,  244. 
Fees  of,  241. 

allowed  by  referee,  243. 

amount   discretionary,  243. 

assignee  for  creditors,  259. 

cases  consolidated,  254. 

for  the  bankrupt,   244. 

for  petitioning  creditors,  251. 

for  receiver  in  bankruptcy,  256. 

for  receiver  in  state  court,  260. 

for  trustee,  256. 

for  secured  and  unsecured  creditors,  254. 

lien  for,  260. 

entitled  to  priority,  1124. 

costs   of   administration,   when,  242. 

taxable  costs,  when,  260. 

reviewing,  order  of  referee  allowing,  244. 
Fiduciary  character  of  services  of,  1384. 
May  administer  oath  of  his  client  to  claim,  239. 
May  claim  privileged  communication  to  giving  testimony,   241. 
May  claim  communication  privileged,  1174. 
Notice  of  hearings  may  be  given  to,  239. 
Lien  on  judgment  note,  972. 
Measure  of  damages,  breach  of  contract  of  employment,  ,645. 
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Attorney  —  Continued. 

Payment  for  services  may  be  re-examined,  249 

trustee  may  recover  preferential  transfers  in,  2S0. 

proceedings  by  trustee  to  re-examine,  251. 

order   fixing   over   payment   binding,    251. 

power  to  compel  repayment  by,  251. 

dividends  may  be  paid  to,  1141. 
Penalty    for   presenting   false   claims   by,    1219. 
Power  to  vote  must  be  written,  578. 
Privileged  communication  to,  1174. 
Proof  of  claim  by,  695. 
Referee  can  not  practice  law  in  bankruptcy,  228. 

should  be  an,  200. 
Review  of  order  of  referee  allowing  fees,  244. 

order  by  judge  in  circuit  court  of  appeals,  244. 
Trustee  may  employ,  240 

can  not  be  attorney  for  creditors,  240. 

creditors  may  elect,  but  trustee  usually  selects  his,  240,  257. 

should  not  employ  attorney  for  bankrupt,  257. 

should  not  employ  attorney  for  creditor,  240,  257. 

fee  for  professional  services  only  of  attorney  for,  259. 
Verification   of  pleadings  by,   240. 

specifications  in  opposition  to  a  discharge  by,  1305. 
Vote,  letter  of  attorney  requisite  to  vote  at  creditors'  meeting,  239, 
578. 

Attorney   General  — 

Duty,  to  lay  statistical  tables  before  congress,  238. 
Officers  to   furnish  statistical  information  to  239. 

Auction  — 

Sales  must  be  by,  1177. 
Advertisements    of   sales   by,    1079. 

Auctioneer  — 

Court  may  appoint  an  official,  1080. 
Lien  of,  936. 

Auditing   accounts  - — - 

'  Referee  audits  receiver's  accounts,  453. 
Referee  audits -accounts,  743,  1146. 

A-ward  — 

Effect   of  finding  of  arbitrators',    1291 
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B 

Bail  — 

Bankrupt  on  extradition  may  be  admitted  to,  1200. 
Bankrupt  detained  for  examination  may  be  admitted  to,  1158. 
Effect  of  discharge  on  sureties  on  bail  bond,  1392. 
May  be  forfeited,  when,  1230. 

Bailee  — 

Not  adverse  claimant,  89,  10S4. 

Consignee  of  goods  is  a,  836. 

Liability  barred  by  discharge,  1384. 

Summary  proceedings  to  recover  property  in  the  possession  of,  89. 

Bailment  — 

(See  Pledge  and  Warehousing.) 
Distinction  between  sale  and,  836. 

Banks  — 

Designated  as   depositories,   741. 

trustee  must  keep  funds  in,  741. 

check  should  be  signed  by  trustee  and  referee,  742. 

dividend  check  on,   1141. 
National  banks  can  not  be  bankrupts,  280. 
State  banks  can  not  be  bankrupts,  281. 
Territorial  banks  can  not  be  bankrupts,  281 
Private  bankers  may  be  bankrupts  281. 

Bankrupt  — 

Appeal  from  order  of  adjudication,  1442. 

An  alien  may  be  adjudged  a,  290. 

Attorney   for    creditors    should    not    represent,   240. 

Banks,  state  or  national,  can  not  be,  280. 

Bankers,  private,  may  be,  281. 

Corporations  as  voluntary,  263. 

as  involuntary  bankrupts  prior  to  1910,  283. 

as  involuntary  bankrupts  since  1910,  276.         ^ 

municipal  corporation  is  not  subject  to  be  adjudged,  277. 

what  municipal  corporation  includes,  278. 

banking  corporation  not  subject  to  be  adjudged,  277. 

what  banking  corporation  includes,  280. 

insurance  corporation  not  subject  to  be  adjudged,  277. 

what  insurance  corporation  includes,  280. 

railroad  corporation  not  subject  to  be  adjudged,  277. 

what  is  included  in  railroad  corporations,  279. 

educational   corporation  not  subject  to  be  adjudged,  278. 

principal  place  of  business  of,  403. 
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Bankrupt  —  Continued. 

Corporations  as  voluntary — Continued.' 

religious  corporation  not  subject  to  be  adjudged,  278. 

what  constitutes  a,  276. 

in  process   of  dissolution  subject  to  be  adjudged,  281. 

engaged  in  farming  is  not  in  the  excepted  class,  275. 
Date  at  which  status  of  wage  earner  or  farmer  is  determined,  268. 
Domicile  and  residence  of,  401. 
Entitled  to  unclaimed  dividends,  when,  1144. 
Infant  may  be  adjudged,  291. 
Indian  may  be  adjudged,  291. 
Lunatics  may  be  adjudged,  292. 
Married  women  may  be  adjudged,  293. 
Meaning  of  the  term,  1179. 
Meaning  of  wage  earner,  269. 
Meaning  of  farmer,  271. 

Partnership  engaged  in  farming  may  be  adjudged,  275. 
Persons  other  than  wage  earners   or  farmers  may  be  adjudged  in- 
voluntary, 267. 
Unincorporated  companies  may  be  adjudged  involuntary,  275. 
Acts  of  bankruptcy  by,  298. 

none  relating   to   the   person   of  the   debtor,   299. 

fraudulent  transfers  as,  307 

concealing  or  removing  property  as,  311. 

preferences  as,  312. 

preferences   created  by   legal  proceedings   as,   321. 

assignment  for  benefit  of  creditors  as,  328. 

appointment  of  receiver  as,  331 

application  for  receiver  or  trustee  by  insolvent  as,  333. 

voluntary  petition  as,  338. 

admission  in  writing  of  inability  to  pay  debts,  etc.,  as  340. 

insolvency  as  an  element  of,  300. 
Composition  with  creditors  by,  1257. 

when  offer  may  be  made  by,  1257. 

creditors'  meeting  to  consider  terms  of,  1259. 

requisites  before  applying  for  confirmation,  1262. 

deposit  for  consideration  and  expenses,  1263. 

application  to  confirm,  1265. 

objections  to  a   confirmation   of,   1266. 

hearing  of  objections,   1275. 

order  of  confirmation.  1276. 

confirmation   releases   debts  of,   1279. 

confirmation  revests  title  to  estate  in,  1279. 
Contempt  in  failing  to  turn  over  property  to  trustee,  1237. 

in  failing  to  answer  questions,  1175. 

in  failing  to  comply  with  order  of  court,  1181. 

inability  to  comply  with  order  purges,  1240. 
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Bankrupt  —  Continued. 

Debts  provable  against  a,  S93. 

filing  petition  fixes  status  of  creditors,  597. 

may  liquidate  and  prove,  S99. 

equitable,  603. 

contingent  demands  and  liabilities  not  provable,  60S. 

meaning  of  "fixed  liability  absolutely-  owing,"  609. 

judgments  prior  to  bankruptcy,  612. 

judgments  pending  bankruptcy,  614. 

claims  against  indorsers  adjudged,  620. 

claims  against  sureties  adjudged,  622. 

principal  and  indorsers  or  sureties  both  adjudged,  623. 

claims  of  indorsers  and  sureties  against  the,  62S. 

interest,  628. 

costs,  630. 

contract,  632. 

rent,  646. 

commission,  646. 

open  accounts,  651. 

mutual  debts  and  credits,  632. 

torts  not  provable  as,  668. 

Discharge  of  bankrupt   (see  Discharge)'. 

may  be  applied  for  by,  1294. 

when  and  where  to  apply  for,  1295. 

who  may  oppose  granting  a,  1298. 

appearance  to  oppose  a,  1300. 

pleading  to  a  specification  by,  1307. 

grounds  for  opposing  a,  1309,  et  seq. 

hearing  of  an  application  for,  1328. 

order  granting,  1334. 

effect  to  release  debts,  1336. 

codebtors  not  affected  by,   1387. 

new  promise  upon  debt  released  by,  1394. 

pleading  a,  1400. 

may  be  revoked,  when,  1405. 
Duty  to  attend  meetings,  1179. 

can  not  vote  at  meetings  of  creditors,  582. 

to  comply  with  orders  of  court,  1180. 

to  examine   claims   against   estate,   1182. 

to  execute  papers  as  ordered,  1182. 

to  prepare  schedules,  1183. 

to  submit  to  examination,  1184. 

to  sign  papers  to  transfer  property,   1076. 

to  convey  property  in  foreign  countries  to  trustee,  770. 

to  surrender  estate  to   trustee,  771. 
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Bankrupt — Continued. 

Estate  of   (see  Estate). 

passes  to  trustee  by  operation  of  law,  761. 

property  which   constitutes  the,  778. 

injunction  to  preserve,  457. 

proceedings  to  obtain  possession  of,   1073. 

title  before  trustee  appointed,  757. 
does  not  pass  to  a  receiver,  447. 
passes  to  trustee  as  of  date  of  adjudication,  761. 

when  property  of  bankrupt  part  of,  830. 

power  to  deal  with  property  before  appointment  of  trustee,  759. 

may  redeem  life  insurance  by  paying  surrender  value,  821. 

trustee  takes  property  held  in  trust  for,  823. 

may  retake  property  seized,  when,  463. 

may  be  committed  for  contempt  for  failure  to  deliver  property 
to  trustee,  1237. 
Examination  of,  llSO. 

may  be  examined  before  adjudication,  1151. 

subsequent  to  first  examination,  1151. 

when  right  to  examine  ceases,  1152. 

may  be  detained  for,  1156. 

notice  of,   1159. 

required  to  attend  within  150  miles,  1154. 

upon  what  topics  bankrupt  may  be  examined,  1168. 

may  be  detained  by  ne  exeat,  1157. 

entitled  to  advice  of  counsel  on,  1165. 

not  required  to  give  incriminating  evidence,   1170.- 

when   in  contempt  for  failure   to  answer  questions,   1175. 
Exemptions   claimed  by,  891. 

bow  to  set  apart,  895. 

property  exempt  by  state  law  set  apart,  859. 

exemption  law  of  state  of  domicile  governs,  861. 
Extradition  of,   1197. 

proceedings  to  remove  from  one  district  to  another,  1199. 
Involuntary  proceedings,  by  whom  petition  may  be  filed,  380. 

creditors  may  intervene  to  join  in  petition,  387. 

against  whom  petition  may  be  filed,  396. 

residence,  domicile  or  place  of  business  of,  399. 

principal  place  of  business  of  corporation,  404. 

period  of  doing  business,  399. 

transfer  of-  cases  begun  in  dififerent  districts,  406. 

several  petitions  in  the  same  court,  411. 

form  of  petition,  413. 
>  amendments,  422. 

as  ground  for  suit  for  damages,  426. 

service  of  subpoena,  430. 
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Bankrupt —  Continued. 

Involuntary  proceedings — Continued. 
service  by  publication,  435. 
receivers,  439,  et  seq. 
suits  by  and  against  receivers,  451. 
injunction  to  protect  estate,  457. 
seizure  of  debtor's  property  by  marshal,  460. 
pleading  to  petition  by,  464. 

creditors  may  intervene  to  oppose-  adjudication,  467. 
answer  to,  472. 

defenses  to  a  petition,  475,  et  seq. 
hearing' before  judge,  488. 
trial  by  jury,  493. 
order  of  adjudication,  497. 
effect  of  an  adjudication  as  res  judicata,  499. 
when  adjudication  subject  to  collateral  attack,  502. 
setting  aside  an  adjudication,  506. 
order  of  reference,  510. 
dismissing  petition,  512. 
who  may  be  involuntary,  265. 
costs,  515. 

Liens  created  by  (see  Liens). 
Partnership  cases   (see  Partnership). 
Preference  by   (see  Preferences). 
Protection  of,   1187. 

may  be  arrested,  when,   1184. 

may  be  arrested  on  process  from  state  court,  when,   1185. 

habeas  corpus  to  release,  1192. 

not  protected  when  arrest  made  before  bankruptcy,   1190. 

proceedings  to  release  from  imprisonment,  1191. 

from  annoyance  and  oppression  in  examination,  1150. 
Schedules  prepared  and  filed  by,  369. 

time  and  manner  of  filing,  371. 

where  debtor  fails  to  file,  370. 

must   schedule   amount  and  character  of  life  insurance  policies, 
822. 

may  amend  his  schedules,  377. 
Suits  by  or  against  may  be  prosecuted  by  trustee,  1037o. 

pending  suits  not  abated  by  bankruptcy,  1137. 

may  sue  out  writ  of  error  or  take  appeal,  10376. 

filing  petition  does  not  stay  suits  against,  155. 

power  to  stay  suits  in  state  court,  153. 

founded  upon  provable  claim  may  be  stayed,   156. 

may  be  stayed  when  interferes  with  enforcement  of  the  act,  161. 
Title   to   property  vests   in  trustee  by  operation  of   law,   761. 

passes  out  of  bankrupt  as  of  date  of  adjudication,  761. 
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Baiikrupt  —  Continued. 

Title  to  property,  etc. — Continued. 

remains  in  bankrupt  until  trustee  is  appointed,  757. 

between   adjudication   and  appointment   of  trustee   is   defeasible, 
758. 

trustee  takes  title  of  bankrupt,  when,  762. 

effect  of  amendment  of  1910  on,  765. 

to  property  in  foreign  countries,  768. 

receiver  does  not  take,  447. 

remains  in  trustee  until  conveyed  by  him,  765. 

revests  in  bankrupt  on  confirmation  of  composition,  765,  1279. 

effect  of  setting  aside  a  confirmation  on,  765. 
Trustee  represents  bankrupt,  735. 
Voluntary   proceedings,    persons   entitled   to   begin,   346. 

no  limit  to  amount  of  debts  owing'  by  involuntary,  264. 

solvency  of  petitioner  immaterial,  265. 

must  owe  provable  debts,  264. 

petition   may  be  filed  after   involuntary  proceedings  begun,   348. 

petition  may  be  filed  after   assignment  for  benefit  of  creditors, 
349. 

voluntary  petition  is  an  act  of  bankruptcy,  347. 

qualifications  to  file  petition  in,  346. 

when  petitioner  may  file  second  petition,  349. 

form  of  petition,  352. 

corporation  may  file  petition,  354. 

deposit  for  fees  and  expenses,  357. 

order  of  adjudication,  360. 

order  of  reference,  362. 

dismissal  of  petition  in,  365. 

may  amend  petition  and  schedule,  364. 

may  file  petition  in  which  district,  350. 

where  alien  debtor  may  file  petition,  351. 

Bankruptcy  assets  — 

(See  Estate.) 

Bankruptcy   courts  — 

(See  Courts  of  Bankruptcy.) 

Bankruptcy  proceedings  proper  — 

When  in  personam,  101. 
When  in  rem,  101. 

Distinguished   from   controversies   arising  in  bankruptcy,  87. 
Nature  of,  100. 

One  continuous  suit,  no   separate  terms,  102. 
Courts  of  bankruptcy  have  exclusive  jurisdiction  of,  95. 
Compelling  return   of  property  unlawfully  withdrawn   from  custody 
is.   111. 
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Bankruptcy  proceedings  proper  —  Continued. 

Recovering  property  from  third  persons  not  adverse  claimants  is,  89. 
Recovery  of  property  from  assignee  for  creditors  is,  131. 
Include  application  for  discharge  is,  88. 
Appointment   of   receivers   and   trustees,   88. 
Allowance  of  exemptions,  88.     ' 
■  Declaration  of  dividends,  88. 
Sales  of  property  by  trustee,  88. 
Questions  of  administration,  generally,  88. 
Intervention  t^  a  claimant  may  be,  91. 
Proof  of  claim  is,  91. 

Administrative  proceedings  by  trustee  are,  91. 

Intervention  as  incident  to  a  step  in  bankruptcy  continues  to  be,  9Z 
Illustrations  of  steps  in  bankruptcy,  93. 
Jurisdiction  of  court  of  bankruptcy  exclusive  in,  96. 

exercised  in  summary  proceedings,  93. 

attaches  upon  filing  petition,  106. 

petition  brings  property  of  bankrupt  into  custody,  106. 

may  be  exercised  by  summary  or  plenary  proceedings,  110. 

Bankrupt  laws  — 

Act  of  1800,  7. 

Act  of  1841,  7. 

Act  of  1867,  13. 

Adopt  state  laws  of  exemption,  858. 

Amendments  not  retroactive,  902. 

Comparison   of  the  laws   of  1867  and  1898,   14. 

Congress  has  exclusive  right  to  enact  if  exercised,  21. 

Power  of  congress  to  enact,  18. 

Date  national  act  took  effect,  27. 

Distinguished  from  insolvent  laws,  29. 

Effect  of  amendment  of  1910,  765. 

Effect  of  national  act  upon  state  assignment  laws,  39. 

English,  4. 

European,  2. 

Insolvent  laws  defined,  29. 

Judicial  code  does  not  repeal  bankrupt  jurisdiction,  187. 

Persons  entitled  to  share  in  estate  determined  by,  1137. 

Roman,  1. 

State  laws  suspended  by  national  act,  25. 

Bankrupt  laws  do  not  repeal  state  insolvent  laws,  26. 

how  far  state  laws  are  superseded  by  the  national  act,  33. 

laws  in  force  as  to  persons  not  reached  by  the  national  act,  36. 

can  not  impair  obligation  of  contract,  22. 

when  state  may  pass,  21. 

right  of  state  to  discharge  debtor,  23. 
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Baukrnpt  laws  —  Continued. 

Bankrupt  laws,  etc. — Continued. 

regulating  insolvent  estates  are  not,  32. 

state  insolvency  laws  in  force  where  they  give  priority  to  debts. 
1132. 
United  States,  7. 

Bastard  — 

(See  Judgment.) 

Bidders  — 

(See   Sale.) 

Right  of  bidders  at  sale,  1082. 

Bill  of  exceptions  — 

Necessary  to  bring  rulings  on   record,   1462. 
When  necessary  on  writ  of  error,  1481. 
None  proper  on   appeal,   1481. 

Bill  of  exchange  — 

Passes  to  trustee,  81S. 

Bona  fide  holders  or  purchasers  — 

Title  protected  in  case  of  lien  void  under  Sec.  67f,  914. 
Mortgagees   for  present  consideration  protected,  949. 
When  burden  of  proof  is  on,  1061. 

Bond  — 

On  appeal  or  writ  of  error,   1471. 

conditioned  to  answer  all  damages  and  costs,   1472. 

all  appellants  or  plaintiffs  in  error  need  not  join  in,   1472. 

payable  to   defendant  in  error  or  appellee,   1472. 

amount   fixed   by  judge,   1472. 

amount  may   be   changed  by  appellate   court,   1472. 

operates  as  supersedeas,  when,  1473. 

application  for  supersedeas,  1474. 

need  not  be  approved  in  writing,   1475. 

trustee  not  required  to  give,  1471. 

no  bond   on  petition   for   revision,   1437. 

clerk  can  not  approve,   1472. 

writ    of    error    to    remove    case    from    state    court    to    supreme 
court,    1550. 
Attachment,  effect  of  discharge  on  surety  on,  1389. 
Stay  suit  in  state  court  to  fix  liability  of  sureties,  160. 
Receiver,  petitioning  creditors  to  give  bond  on  appointment  of,  444. 
Referee  required  to   give,  202. 

suits  must  be  brought  in  two*  years  on,  202. 

sureties  on,  202. 
,  amount  of,  202. 
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Bond  —  Continued. 

Bail  bond  may  be  forfeited,  when,  1230. 
Removal  from  state  court,  195. 
Trustee  required  to  give,  732. 

amount  fixed  by  creditors,  589. 

should  be  filed  with  clerk,  733. 

suit  on,   733,   1040. 

liable  for  two  years  after  estate  closed,  733. 

sureties   on,   733. 
Warrant   for   seizure   of  property,   bond   required  before  warrant  to 
seize   issued,   461. 

amount  fixed  by  court,  461. 

sureties   on,  461. 
Surety  may  be  corporation,  202. 
When  a  firm  or  individual  debt,  556. 

Books  — 

Admissibility  of  books  of  account  and  papers  as  evidence  in  crim- 
inal   cases,    1232. 

Destroyed,  concealed  or  failed  to  keep  books,  ground  for  refusing 
discharge,    1314. 

What  is  failure  to  keep,  1315. 

Pass  to  trustee,  780. 

Production  may  be  enforced,  780. 

Borro'ir  — 

Power  of  receiver  to  borrow  money,  450. 

Breach,  of  promise  — 

Discharge  releases  judgments   for,   1368. 

Briefs  — 

Printed  briefs  required   in   C.   C.  A.,   1488- 

Broker  — 

(See  Stock  Broker.) 

Does  not  act  in  a  fiduciary  capacity,   1384. 

Burden  of  proof  — 

Composition,  burden  on  bankrupt  to  satisfy  judge  that  it  is  for  the 
best  interest  of  creditors,  etc.,  1276. 

burden  on  him  asking  to  set  aside  confirmation,  1287. 
Discharge,  burden  on  creditors  opposing,   1331. 

preponderance  of  evidence  sufficient,  1331. 

burden  of  proof  to  show  debt  released  by,  1405. 

burden  on  bankrupt  to  show  that  claim-  was  scheduled,  1405. 
Exempt  property,  burden  on  bankrupt  to  show   articles  are,  896. 

burden   on   bankrupt   to   establish   domicile,   863. 

creditpr  must  establish  change  of  domicile  of  bankrupt,  864. 
Habeas  corpus  in,  1196. 
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Burden  of  proof  —  Continued. 

Petition   in   bankruptcy,   burden  on  petitioners,   except  as  to  insolv- 
ency, 496. 
burden  as  to  solvency  regulated  by  statute,  496. 
burden  as  to  so'lvency  usually  on  bankrupt,  496. 
when  burden  rests  on  petitioners  as  to  solvency,  497. 
burden    on    bankrupt    to    show    petitioner's    debts    founded    on 
gambling   contract,   497; 
Proof  of  debt,  prima  facie  evidence   of  debt,  716. 

objector  must  produce  evidence  of  equal  probative  force,  716. 
burden  is  on  creditor  to  establish  his  debt,  716. 
Purchaser  must   establish   "good   faith,"   1061. 

Suit  to  recover  property,  burden  on  trustee  to-  establish  preference 
or  fraudulent  transfer,    1060. 
trustee   must   establish   reasonable   catise   to   believe,    1014. 
burden   on  person  alleging  bankruptcy   discharged  lien,,  1061. 
Reclamation,   burden  is  on  claimant  to   establish  claim  to   property, 
855. 
burden  on   claimant  to  show  property  mingled  with  bankrupt's, 

850. 
burden    on    trustee    to    distinguish    property    of    bankrupt    from 
that  of  claimant,  850. 

Business  — 

Court  may  order  marshal,   receiver  or  trustee  to   continue,  449. 

discretionary   with   court   to    continue,    449. 

receiver  may  borrow  money  to  conduct,  450. 

report  of  receiver  conducting,  452. 

expenses  in  the  conduct  of,  452. 

compensation   of   receiver,   455. 

trustee  entitled  to  extra  compensation  for  conducting,  754. 

costs  and  expenses  of  receivership  entitled  to  priority,  456. 
Principal  place  of,  403- 

Buying  and  Selling  — 

(See  Sale.) 


California  — 

Territorial  jurisdiction  and  time  of  holding  court  in,  49. 

Canal  companies  — 

As  bankrupts,  278. 

Cargo — 

Vessels   on  high   seas  are   within   jurisdiction,  769. 
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CarrieTS  — 

Common,  as  bankrupts,  279. 

Caveat  — 

Attachment  and  injunction,  meaning  of,  105. 

Casli  — 

Passes  to   trustee   as   a  part  of  estate,   779. 

Certificate  — 

Contempt  by  referee  of  facts  constituting,  218,  1246. 

Judge's  absence,  etc.,  by  clerk  authorizing  referee  to  act,  234. 

Referee's  record,  of,  228. 

Transcript  of  record  on  appeal,  1481. 

Supreme  court,  to,  questions  of  jurisdiction,  1S36. 

questions  certified  by  C.  C.  A.  to,  1520. 

discretionary  with  C.  C.  A.,  1521. 

form  of  certificate  from  C.  C.  A.  to,  1526. 

must   contain  a   statement  of   facts,    1525. 

carries  only  questions  certified  to,  1528. 

form  of  question  certified  by  C.  C.  A.  to,  1524. 

several   questions  may  be  certified  in   one,   1523. 

distinct  questions  of  law  alone,  may  be  certified   to,   1523. 

general   questions   involving  entire   case   can  not  be   certified  to, 
1524. 

proceedings  on  certificate  from  C.  C.  A.,  1527. 

answer  where  supreme  court  is  divided  in  opinion,  1529. 

will  not  answer  moot  questions,  1528. 

and  certiorari  in  same  case,  1529. 

review  of  final  decision  of  C.  C.  A.  after  question  certified,  1531. 

proceedings  in  C.  C.  A.  on  mandate  of,  1530. 

costs  in  supreme  court  on,   1531. 

Certified  copies  — 

Composition,  of  order  confirming  evidence  of  revesting  title,  1278. 
Referee,   of  proceedings  before,  as  evidence,  221. 
papers  when  issued  by  clerk  or  referee,  1146. 
to  transmit  to  clerk,  by  mail,  when,  1146. 
Trustees'  bond,  of  order  approving,  evidence  of  title,  761. 
Authority  to   demand  possession,  772. 

Certiorari  — 

To  bring  up  parts  of  record,  1483. 

Application  for  writ  to  supply  omissions  in  record,  1484. 
Return  to  writ  for  diminution  of  record,  1485. 
Supreme  covirt  to  remove  case  from  C.  C.  A.,  1511. 

power  of  supreme  court  to  grant,   1514. 

application  to  remove  case  to  supreme  court  from  C.  C.  A.,  1512. 
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case  may  be  removed  from  C.  C.  A.  at  any  stage,  ISIS. 

may  issue  to  remove  case  to  supreme  court  after  mandate,  1516. 

granting  or  refusing  discretionary,   1S14. 

proceedings  on  writ  of,  1718. 

record  and  submission  of  motion  in  supreme  court  for,   1513. 

effect  of  granting  writ  as  supersedeas,  1517. 

cross  writs  of,  necessary  when,  1516. 

mandate  of  supreme  court  goes  to   district  court,   1519. 

and  certificate  in  same  case,  1529. 

staying  proceedings  in  C.   C.  A.   upon  application  for,   1517. 

Cliattel  mortgag-e  — 

(See  Mortgage.) 

Chattels  — 

Pass  to  trustee  as  a  part  of  estate,  779. 

Checks  — 

And  notes,  payment  of,  when  a  preference,  1125. 

Dividend,  how  drawn,  1141. 

Pass  to  trustee  as  a  part  of  estate,  779. 

Children  — 

(See  Infant.) 

Of  deceased  bankrupt,  rights  of,  879. 

Liability  to  support  not  released  by  discharge,   1367. 

Choice  — 

Of  new  trustee,  749. 

Choses  in  action  — 

Negotiable  instruments   a  part  of   estate,   815. 

Rights  of  actions  on  contracts  pass  to  trustee,  when,  824. 

belonging  to  wife  of  bankrupt,  825. 

for  personal  skill,  826. 

involving  personal  injury,  828. 
Tort— 

for  injury  to  person,  828. 

for  injury  to  property,  827. 
Trustee  must  reduce,  to  money,  1072. 

proper  party  plaintiff,   1040. 

Circuit  courts  — 

Abolished  by  judicial  code,  186. 

Jurisdiction  under  the  act,  186. 

Jurisdiction  transferred  to  the  district  court,  187. 
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Circuit  courts  of  appeals  — 

Jurisdiction   appellate,   1412. 
no   original,   1412. 

none  to  review  decisions  of  state  courts,  1413. 
four  methods  of  invoking,   1415. 
methods   exclusive  of  each  other,   1416. 
two  forms  of  proceedings  in  same  case,  1418. 
one  .record  sufKcient  on  two   forms   of  proceedings,   1419. 
power  to  review  casps  from  territorial  courts,  1413. 
territorial  jurisdiction  and  tirhe  of  holding  court,  79. 
Appeals  in  bankruptcy  proceedings  proper,   1439. 
in  three  classes  of  cases  only,  1439. 

from  the  order  or  judgment  and  not  the  opinion  of  the  judge,  1440. 
ten  days'  limit  for  appeal  under  Sec.  25a,  1457. 
Judgments   granting  or   refusing   an   adjudication,   1440.  . 
from  adjudication  by  default,  1441. 
can  not  he   reviewed  on  petition  for  revision,   1441. 
can  not  be  reviewed  on  writ  of  error  unless  jury  trial,  1441. 
when  appeal  and  writ  of  error  necessary  to  review  adjudication, 

1441. 
appeal  will  not  lie  from  order  refusing  to  set  aside  adjudication, 

1442. 
creditors  may  appeal   from   judgment  either  refusing  or  making 

adjudication,    1442. 
assignee  for  benefit  of  creditors  may  appeal,  1442. 
bankrupt  may  appeal,    1442. 
Judgments  granting  or  denying  a  discharge,   1443. 

appeal  lies  from  order  confirming  or  refusing  to  confirm  a  com- 
position,   1443. 
appeal  will  not  lie   from  order   refusing  to   revoke   a  discharge, 

1443. 
bankrupt  may   appeal  from   refusal  to   discharge,   1444. 
creditor  may   appeal   from  judgment  granting  a  discharge,   1444. 
trustee   can  not  ordinarily  appeal,   1444. 
Judgm.ents  allowing  or  rejecting  claims,   1444. 

appeal  Hes  from  judgment  allowing  or  rejecting  a  debt  of  $500 

or  over,   1444. 
such  judgment  can  not  be  reviewed  on  petition  for  revision,  1444. 
debt  means  claim  presented  for  proof,  1444. 
debt  includes  claims  of  secured  creditors,   1445. 
appeal    will    not    He    to    review    claim    for    services    or    expenses 

after  petition  filed,  1445. 
appeal   will   not   lie   where   amount   allowed   or   rejected   is   less 

than  $500,   1445. 
appeal   will   not    Ue    from    disallowance   of    interest   after    claim 

allowed,   1445. 
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court   may    determine    lien    on    appeal    from    order    allowing   or 
rejecting  debt,  1446. 

appeal  will  not  lie  to  -judgment  on  claim  to  title  or  lien  without 
proving  claim  under  Sec.  25b,  1446. 

creditor  may  appeal  from  disallowance  of  his  claim,   1446. 

trustee  should  appeal  from  allowance  of  claim,  1446. 

practice  when  trustee  refuses  to  appeal,   1447. 
Appeals  and  writs  of  error  in  controversies  under  Sec.  24o,  1447. 

what  constitutes  a  controversy  under  Sec.  2Aa,  1449. 

independent  suits  as  controversies  within  Sec.  24a,  1450. 

reviewing  intervening  petitions,  1452. 

jury  trials  reviewable  under  Sec.  24o,  1454. 

final  judgments  in  controversies  only  reviewable,  1448,  1455, 

may  review  decision  of  district  court  on  mandate  of  supreme  court, 
when,   1519. 

whether  review  by  appeal  or  writ  of  error,  1488. 
Petition  for  revision,  1432. 

revisory  jurisdiction  of,   1419. 

illustrative   cases   in   revisory   jurisdiction,    1422. 

limited  to   proceedings   in   bankruptcy  proper,    1430. 

questions   of  law   only  reviewable  on  petition,   1425. 

does  not'  extend  to  appealable  orders,   1429. 

does  not  include  review  of  orders  of  referee,   1421. 

application   for   revision,   notice   and  petition,   1430. 

time  limit  for  filing  petition  for  revison,   1431. 

form  of  petition  for  revision,   1432. 

service  of  petition  for  revision,   1436. 

response  to  petition  for  revision,  1437. 

no  bond  required,  1437. 

supersedeas  on  revision,   1437. 

proceedings  on  petition   for  revision,    1438. 

record  on  petition  for  revision,  1433. 

no  new   evidence   on  petition    for   revision,    1438. 

power  to   review  discretionary  orders,   1426. 

will  not  review  personal  discretion,   1428. 

may  review  orders  involving  legal  discretion,  1427. 

second  petition  for   revision  not  permitted,    1432. 
Practice  on  appeal  and  writ  of  error,  1470,  et  seq. 

taking  an  appeal,  1463. 

petition  for  appeal,   1470. 

suing  out   writ  of  error   from>    1461. 

appellant  must  file  assignments  of  error,  1470. 

bond  on  appeal  or  writ  of  error,  1471. 

application   for  supersedeas,   1474. 

supersedeas  to    stay  proceedings,   1473. 
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citation  on  appeal  or  writ  of  error,  1475. 

cross  appeals,  1460. 

cross  writs  of  error,  when  necessary,  1460. 

parties  to  an  appeal  or  writ  of  error,  1465. 

summons  and  severance  on  appeal  or  writ  of  error,   1467. 

death  of  party  pending  writ  of  error  or  appeal,  1493. 

practice  on  appeal  or  writ  of  error,   1456. 

perfecting  appeal  or.  writ  of  error  and  filing  the  record,  1485. 

record  on  appeal  or  writ  of  error,  1478. 
^  may  grant  writs  of  certiorari  for  diminution  of  record,  1484. 

docketing  and  dismissing  case  for  failure  to  file  record,  1487. 

printed  briefs  required  in,  1488. 

scope  of  review  on  appeal  and  writ  of  error,  1489. 

weight  given  to  finding  by  master,  judge  or  referee,  1490. 

decision  on  petition   for   revision   does   not   become   law   of  the 
case,  when,  45. 

judgment  or  decree  of,  1491. 

costs  in,  1495. 

application  for  rehearing,   1492. 

no  power  to  modify  decree  or  judgment  after  term,  1492. 

mandate  of,   1497. 

mandate  binding  on  court  of  bankruptcy,  1497. 

reviewing  order  of  court  of  bankruptcy  on  mandate,  1497. 
Supreme  court  may  review  decision  on  appeal  or  writ  of  error  under 
Sec.  256,  1502,  et  seq. 

appeal   from  circuit   court  of  appeals  in   bankruptcy  proceedings 
proper,   1502. 

appeal  lies  where  $2,000  and  federal  question  involved,  1503. 

appeal  lies  when  justice  certifies  necessity  of  uniform  construc- 
tion of  act,  1503. 

appeal  lies  in  two  cases  only,  1503. 

appeal  does  not  lie  from  decision  on  petition  for  revision,  1504. 

practice  on  appeal  under  Sec.  256,  1504. 

appeal  allowed  by  judge  of  C.  C.  A.  or  supreme  court,   1504. 

appeal  must  be  taken  in  thirty  days,  1505. 

record  consists  of  finding  of  facts  by  C.   C.   A.,  1505. 

finding  of  facts  to  be  made  after  requeSt  only,  1505. 

finding  of  facts  may  be  filed  nunc  pro   tunc,  1505. 

reviews  questions  of  law  only  on  appeals  in  bankruptcy,  1506. 
Supreme  court  may  review  decisions  in  controversies  on  appeal  or 
writ  of  error,  1506. 

amount  in  controversy  must  exceed  $1,000  besides  costs,  1506. 

controversy  arising  in  bankruptcy  is  case  under  the  federal  stat- 
utes,  1506. 
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whether  appeal  or  writ  of  error  lies  to  review  decision  in  con- 
troversy,  1507. 

practice   on   appeal   or  writ   of  error  to   review   controversy   in, 
1509. 

time  limit  one  year  for  appeal  or  writ  of  error,  1509. 

supersedeas  may  be  granted,   1509. 

by  whom  writ  of  error  or   appeal  allowed,   1509. 

writ  of  error  may  be  issued  by  clerk  of  district  court,   1510. 

record  on  appeal  or  writ  of  error,  1510. 
Supreme  court,  certificate  of  questions  by  C.  C.  A.  to,  1520. 

may  certify  questions  to  supreme  court,  1520. 

can   not    certify   general   questions   involving   entire    case   to    su- 
preme court,  1524. 

may  certify  distinct  questions  of  law  only  to  supreme  court,  1523. 

when  questions  may  be  certified  to  supreme  court,  1522. 

certificate   of   qviestions   discretionary,    1521. 

certificate  to  supreme  court  must  contain  statement  of  facts,  1525. 

form  of  certificate  of  questions  to  supreme  court,   1526. 

proceedings   in  supreme  court  on  certificate   from,   1S27. 

certificate   and  certiorari  in   same   case,   1529. 

proceedings    on    mandate   of   supreme   court   on   certificate   from, 
1530 

review  of  final   decision  after  question  certified,    1531. 
Supreme  court  may  issue  certiorari  to  remove  case  from,  ISll. 

power  of  supreme  court  to  remove  case  on  certiorari,  1514. 

application  for  certiorari  to  remove  case  to  supreme  court  from, 
1512. 

case  may  be  removed   to  supreme  court  at   any  stage,  1515. 

certiorari  to  remove  case  to   supreme  court  from,  1511. 

proceedings  in  supreme  court  on  application  for  certiorari  from, 
1513. 

certiorari  may  issue  after  mandate  of,   1516. 

staying  proceedings  pending  application  for  certiorari,  1517. 

return  of  writ  of  certiorari,  1518. 

clerk  to  make  return  to  certiorari,  1518. 
Time  limit  for  petition  for  revision,  1431. 

ten  days'  limit  for  appeal  in  bankruptcy  to,  1457. 

thirty  days'  limit  for  appeal  to  supreme  court  in  bankruptcy  pro- 
ceedings from,  1505. 

one  year   limit   for   appeal   or   writ  of   error   in   controversies   to 
supreme  court,   1509. 

time  limit  within  which  to  remove  case  on  certiorari  to  supreme 
court,   1512. 

time  limit  for  writ  of  error  in  jury  trial,  1457. 

time  for  appeal  or  writ  of  error  in  controversy  six  months,  1457. 
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time  limit  thirty  days  for  appeal  from  injunction  order,  14S7. 
can  not  extend  time  for  appeal  or  writ  o£  error,  1460. 
time  of  appeal  or  writ  of  error  begins  to  run,  1458. 
time  for  appeal  or  writ  of  error  does  not  run  pending  rehearing, 
1459. 

Citation  — 

(See  Notice.) 

Appearance  of  appellee  waives,  1477. 

Appellate  court  may  issue,   1475. 

Cases  taken  to  C.  C.  A.,  1475. 

Death  of  party  to  whom  directed,  1477. 

Issuance  necessary,  when,  1476. 

Mandate  will  not  lie  to  compel  judge  to  sign,   1477. 

Necessary,  when,  1476. 

New  citation  may  be  ordered,  when,  1476. 

Perfecting  an  appeal  by,   1475. 

Returnable,  when,  1477. 

Service  of,   1476. 

Service  on  attorney  of  appellee,  1476. 

Signed  by  judge,   1475. 

Waived  by  appearance,   1477. 

Citizenship  — 

Bankrupt's  determines  jurisdiction  of  the  district  court,  192. 

When  that  of  bankrupt   is   immaterial,   1048. 

When  that  of  trustee  is  immaterial,   1048. 

Rule  under  act  of  1867  and  1898  as  to  diverse,  192. 

Claimant  — 

(See  Adverse  Claimant.) 

Claims  — 

Adverse   (see  Adverse  Claimants). 

Dividends,  for  (see  Distribution). 

Entitled  to  priority  (see  Priority). 

Exemptions,  for  (see  Exemptions). 

Provable  against  the  estate   (see  Provable  Debts). 

Provability  of  contingent  (see  Contingent  Claims). 

Ownership  of  property  in  possession  of  bankrupt  (see  Reclamation). 

Clerk  — 

Accounts  for  fees,  235. 

Certificate  by,   as  to   judge's  absence,  etc.,  234. 

Certifies  to  transcript  of  record  on  appeal,   1481. 

Collect  fees,  235. 

Compensation  of,  235. 
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Definition  of  the  word,  233. 
Deliver  papers  to   referee,   235. 
Docket  of,  233. 
Duties  of,  234. 
Expenses  of,  236. 

may  require  indemnity  for,  236. 
Fees,  235. 

account  for,  235. 

collect,  of  clerk,  referee,  trustee,  235. 

except  on  affidavit  of  voluntary  bankrupt  of  inability  to  pay,  235. 

pay  to  referee  and  trustee,  when,  235. 
Indices  of  petitions  and  discharges  to  be  kept  by,  233. 
Issue  certificate  of  absence  of  judge,  234. 
Notice  of  application  for  discharge  given  by,  1297. 
Of  referee,  hire   of,  231. 
Papers  filed  with,  233. 
Pay  fee  to  referee  and  trustee,  235. 
Petition,  copy  of,  to  be  filed  for,  356,  412. 
Process  to  be  issued  by,  428. 
Refer  cases,  when  to,  206. 
Referee  to  call  and  receive  papers  from,  when,  204. 

transmit  papers  to,  204. 

certified  copies  by  mail,  204. 
Referee  may  employ,  231. 

Schedule,   copy  of,   to   be   furnished   by  bankrupt,   356,   371. 
Subpoena  to  be  issued  by,  428. 
Writs  generally  to  be  issued  by,  233. 

Clerks  — 

Wages,   debts  having  priority,  1127. 

Who  are  clerks   entitled  to  priority,   1127. 

Close  of  bankruptcy  — 

When  estate  settled,  1145. 

Co-debtor  — 

Not  released  by  discharge,   1387. 
May  prove   claim,   when,   677. 
Guarantaors  on  a  lease_^  as,   1388. 
Indorser  not  released,    1388. 
Partners  as,    1389. 
Sureties  on  attachment  bonds,  1389. 

appeal  bonds,  1391. 

replevin  bond,  1392. 

administrator's  bond,   1392. 

banker's  bond,  1392. 
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Sureties  on  attachment  bonds  —  Continued. 

constable's  bond,   1392. 

for  a  provable  debt,  1387. 
Stockholders  and  corporate  officers  as,  1393. 

Cognovit  — 

(See  Judgment,  Liens.) 

Collection  — 

Of  assets  by  trustee,  1072. 
Suits  for,  1045. 

Colorado  — 

Territorial   jurisdiction   and  time   of  holding   courts   in,  49. 

Comity  — 

The  rule  of  comity  between  state  and  federal  courts,  137. 

Where  state  and  federal  courts  have  concurrent  jurisdiction,  137. 

Where  bankrupt  law  paramount,   139. 

Between  bankruptcy  and  other  federal  courts,  197. 

Commencement  of  proceedings  — 

Involuntary,  380. 

Partnership,  by  or  against,  518. 

Voluntary,  352. 

When  jurisdiction   attaches,   104. 

When  property  is  brought  into  custody,  104. 

Commissioner  of  deeds  — 

Referee  may  be,  201.  ' 

Commissioner,  United  States  — 

May  administer  oaths,  1157,  690. 

Commission  — 

As  provable  debts,  646. 

Of  trustee,   750. 

Allowed  trustee  on  property  subject  to  liens,   752. 

On  exempt  property  trustee  not  entitled  to,  753. 

Of  receiver,   435. 

Of  referee,  229. 

Commitment  — 

Contempt,  for,  power  of  court,  1236. 

before  referee,  218,  1242. 
Referee  can  not  exercise  power  of,  217. 
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Oomponies  — 

Incorporated  (see  Corporations). 
Unincorporated   (see  Partnerships). 

Compensation  — 

(See  Attorney.) 

Assignee  for  the  benefit  of  creditors,   132. 
Attorneys  at  law,  241. 
Clerk  of  court,  23S. 
Marsha),  237. 

Receiver  in  bankruptcy,  453. 
State  receiver  where  no  fund  is,   152. 
State  court  receiver  allowed  by  state  court,   151. 
Expenses  of  referee,  229. 

Referee  not   entitled   to   extra  compensation  on  application   for   dis- 
charge, 1333. 
Clerk  of  referee,  231. 
Of  trustee,  749. 

Of  trustee  for  conducting  business,  754. 
Recording  adjudication  in  registrar's   office,  751. 
Apportionment  between  three  trustees,  751. 
Trustee  to  receive  none  except  as  allowed  by  act,  751. 
Stenographer,  216. 
Witness  fees,  1161. 

Compositions  — 

Accepted  how,  1260. 

Application   for  confirmation  to  be  filed  when,  1262. 

accepted  in  writing  by  majority  of   creditors,   etc.,    1265. 

consideration  to  be  paid  and  costs   deposited,  1263. 

date  and  place  of  hearing,  1266,  1275. 

debts  having  priority,  must  be  secured   before,   1265. 

second,  not  usually  allowed,  1259. 

what  to  contain,  1260. 
Certified  copy  of  order  confirming  evidence  of  title,  1278. 
Collateral  attack  of,  1285. 
Confirmation  of,  a  discharge  from  debts,  1279,  et  seq. 

can  not  be  made  by  referee,  208. 

conditions  of,   1277. 

distribution  of  consideration,  1283. 
Consideration,  of  what  to  consist,   1264. 
Construction   of  provision   relating  to,   1257. 
Courts  of  bankruptcy  to  confirm  or  reject,  1277. 
Discharge,  refusal  of,  as  a  bar,  1278. 
Disputed  claim  provided  for,  1278. 
Distribution,  1283. 
Effect  of,  1279. 
Failure  to  pay,  revives  debt,  1289. 


2052 


INDEX. 


[References  are  to  pages.] 


Compositions  —  Continued. 

False  claims,  penalty  for  using  in,  1219,  127S. 

Fraud  vitiates,  1288. 

Fraud  presumed,  when,  1287. 

General  nature  of,   12SS. 

Hearing  of  application  before  judge,   1295. 

Judge  and  not  referee  must  confirm,  1262. 

Majority  of  creditors  in  number  and  amount  must  agree  to,  1262. 

Meeting  of  creditors  to   consider  terms,  1259. 

notice  of,  1260. 

petition  for,  1259. 

who  may  vote  at,  1260. 
Notice  to  creditors  of  hearing,  etc.,  1260. 
Offer  of,  when  may  be  made,  1258. 

who  may  make,  1258. 
Opposing  a  confirmation,   1266. 

because  against  interests  of  creditors,   1268. 

because  bankrupt  not  entitled  to  discharge,  1271. 

because  obtained  by  fraud,  1273. 

burden  of  proof,  1276. 

evidence,  1276. 

hearing  of  objections,  1275. 

notice  of  hearing,  1275. 

trustee  can  not,  1266. 
Order  of  confirmation,   1276. 

appeal  from,  1278. 

effect  of,  1279. 

evidence  as,  1282. 

judge  must  make,   1276- 

operates  as  a  discharge,   1279. 

referee  can  not  make,  208. 
Partnerships,   by,   1260. 

Payments  of  claims  accruing  after  set  aside,  1288. 
Pleading  in  bar  of  suit,  1282. 
Power  of  congress  to  provide  for,   1256. 
Purchase  of  claims  to  oppose,   1266. 
Set  aside,  may  be,  when,  1285. 

court,  by  what,   1285. 

on  ground  of  fraud,  1285. 

petition  to,  1286. 

petition,  when  filed,  1286. 

proceedings  after  set  aside,   1288. 

petition  for  revision  lies  to  review  order  refusing  to  set  aside, 
1279. 

referee  can  not  set  aside,  208. 

trustee,  elected  when,  -1288. 
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Comp'ositions  —  Continued. 

Time  within  which  confirmation  may  be  made,  12S8. 

when  composition  may  be  offered,   1262. 
Title  revests  in  bankrupt  on  confirmation  of,  1284. 
Vote  on  terms,  who  may,  1260. 

Compounding  claims  — 

(See  Compromise.) 

Compromise  — 

(See  Arbitration.) 

Notice  to  creditors  of  proposed,  1290. 

Power  to,  1072,  1289. 

Trustees  may,   with  approval  of  court,   1072. 

Com.putation  of  time  — 

(See  Time.) 

Computing  number  of  creditors  — 

To  join  in  invojuntary  petition,  391. 
Voting  at  creditors'  meeting,  584. 

Concealment  — 

Offenses  by  bankrupt,   1206. 

What  constitutes,   1209. 

Requisite  evidence  to  establish  offense,   1211. 

Penalty  for  offense,   1216. 

What .  constitutes   concealing  property  as  an  act  of  bankruptcy,  311. 

Books  of  account,  records  of  bankrupt,  prevents  discharge,  1314. 

what  constitutes,   1315. 
Property  by  trustee,  1206. 

Concurrent  bankruptcies  — 

Order  of  proceeding,  272-3. 

Conditional  payment  — 

(See  Mortgages  and  Transfers.) 

Conditional  sale  — 

How  to  recover  property  in  possession  of  trustee  by,  853. 

Property  sold  for  resale  or  use,  840. 

Trustee  may  challenge,  when,  838. 

Validity  of,  1033. 

Validity  of  lien  depends  on  state  law,  837. 

When  vendor  may  reclaim  property,  839. 
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Confirmation  — 

(See  also  Composition.) 

Composition,  application  to  confirm  must  be  made  to  judge,   126S. 

order  of,   1276. 

effect  of  confirming  a  composition,   1279. 

pleading  in  bar  of  suit  on  debt,  1282. 

proceedings  after  confirmation,  128.3. 

setting  aside  a,   1285. 
Sale  need  not  be  confirmed  by  court,  1084. 

Confusion  — - 

Of  goods  in  bankrupt's  possession,  847. 

Of  trust  property,  846. 

Proceedings  to  recover  such  property  in  possession  of  trustee,  850. 

Congress,  po-nrer  of  — 

Conferred   by   the   constitution,    18. 

English  bankrupt  laws   do  not  limit,   19. 

Establish  courts   of  bankruptcy,  20. 

Establish,  to,  system  of  bankruptcy,  18. 

Exclusive,  to   extent  exercised,  20. 

Limited  to  no  class  of  persons,   18. 

May  adopt  state  laws,  20. 

Modify  obligation   of  contracts,  19. 

Provide  for   composition,   to,   1256. 

Uniformity  required,  what,  20. 

When  exercised   suspends  state  laws,  25. 

When  not  exercised  states  may  enact  such  laws,  21. 

Connecticut  — 

Territorial   jurisdiction   and   time   of  holding   courts   in,   50. 

Consent  — 

Arbitrators  chosen  by,   1291. 

Defendant  may  be  sued  in  what  court  by  his,  125,  189,   1045. 
Involuntary  petition  can  not  be  dismissed  by,   until  notice,   512. 
Voluntary  petition  can  not  be  dismissed  by,  until  notice,  365. 

Consideration  — 

Composition  for,  of  what  to  consist,   1263. 
Proof  of  claim  must  set  forth,  691. 

Consolidation  — 

Of  causes  in  bankruptcy,  406,  et  seq. 
Petitions   against  partnerships,   546. 
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Constitution  — 

Bankruptcy,   provision  relating  to,   18. 

Contravene,   provision   adopting   state   laws   as   to    exemption   does 
not,  8S9. 

act  of  1898  does  not,  21. 

as  to  mechanic's  liens  does  not,  947. 

as  to  exemptions  does  not,  859. 
'Power  to  provide  for   compositions   under,    1256. 
Review  on  direct  appeal,  questions  involving,   1532. 
"Subject  of  bankruptcies,"  meaning  of,  18. 
Witness  protected   from   incriminating  evidence,   1171. 
Does  not  prevent  act  applying  to  particular  classes,  19. 
Does  not  limit  to  bankruptcy  as  distinguished  from  insolvency,  19. 

Contempt  — 

Nature  of  proceedings,  civil  or  criminal,  1243. 

What  is  civil,  1244. 

What  is  criminal,   1244. 

Proceedings  on  failure  to  answer  questions,  1175. 

Misbehavior  in  presence  of  court,  1242. 

Disobeying  legal  process  or  orders  of  court,   1241. 

Violation  of  legal  orders,  when,  1242. 

Violation  of  injunction,  1238. 

Violation  after  notice  of  injunction,  1239. 

Advice  of  counsel,  1241. 

Proceedings  to  punish  for,  1245. 

Referee  certifies  proceedings,   1248. 

Hearing  before  judge,   1250. 

Contemnor  entitled  to  notice,  1247. 

Answer  to  rule  to  show  cause,  1249. 

Defenses  to  charge  of,  1240. 

Proceedings   where   contemnor  is  outside  district,   1245. 

Judgment  fine  or  commitment,  1251. 

Judge  alone  has  power  to  commit  for,  1236. 

Purged   by  inability  to  comply  with  order,   1240. 

Habeas  corpus  to  release  person  committed  for,  1253. 

Review  of  orders  on  commitment  for,  1253. 

Release  by  court,  when,  1252. 

Contemplation  of  liankruptcy  — 

Meaning  of  phrase,  1315,  911«. 

Must   contemplate  actual  bankruptcy  proceedings,  91 1«. 

Must  contemplate  the  commission  of  an  act  of  bankruptcy,  1315. 

Mere  insolvency  is  not  sufficient,  1315. 
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Contingent   claims  — 

Are  not  provable  debts,  60S. 

Are  not  released  by  a  discharge,   1387. 

Indorser  and  sureties  may  prove,  vyhen,  625. 

liability  as  a  set-off,  664. 

proving  claims  in  name  of  creditor,  679. 

subrogated  to  right  of  creditor  to  prove,  701. 
Provable  claims  when  capable  of  liquidation,  607. 
Provable  if  liability  fixed  at  time  of  filing  petition  and  contingency 

happens  within  year,  607. 
What  are  contingent  demands  and  liabilities,  60S. 
When  damages  for  breach  of  contract  are  not  provable,  643. 

Contract  — 

Bankruptcy  does  not  terminate,  640. 
Debts  provable  if  founded  upon,  632. 

provable  when  arising  ex  delicto  and  also  in  quasi,  632. 

not  provable  if  founded  upon  illegal,  63S. 

not  provable  unless  founded  upon  contractual  relation,  63S. 

royalties  for  use  of  patent  provable,  671. 

provable    under   contract   of   employment,   643^ 
Measure  of  damages   for  breach  of,  637. 
Obligation  may  be  modified  by  congress,  20. 

state  insolvent  laws  can  not  impair,  23. 
For  pledge  of  property  in  future,  962. 

State   insolvent  laws   do   not   affect  contracts  between  citizens  of 
different  states,  24. 

can  not  impair  obligation  of,  23. 
Status  of  executory,  640. 
Trustee  takes  all  rights  of  action  arising  on,  824. 

proper  party  to  institute  suits  to  enforce,  825. 

wife's  property  must  be  reduced  to  possession  to  pass  to,  825. 

actions  for  personal  injuries  do  not  pass,  828. 

actions  involving  personal  skill  do  not  pass,  826. 

actions  ex  delicto  for  damages  to  property  pass,  827. 

may  elect  to  adopt  or  reject  actions  on,  829. 

Consular  officers  — 

Oaths  may  be  administered  by,  1157,  690. 

Contribution  — 

Claim  after  surety  released  by  discharge,  1393. 

Controversies  — 

Arbitration  of,  1289. 

compromise  by  trustee  of,  1072. 
notice  to  creditors,  1290. 
practice  on,   1290. 
finding  of  arbitrators,  1291. 
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ControTersies  —  Continued. 

Suits  at  law  and  in  equity,  86. 
Distinguished  from  bankrupt  proceedings,  87. 
Jurisdiction  when  property  in  custodia  legis,  90. 

when  property  in  possession  of  adverse  claimant,  88. 

district  court  of,   189. 
Review  by  appeal  or  writ  of  error,  1447. 

arising  in  bankruptcy   reviewable  how,   1449. 

final  judgments  only  reviewable,   145S. 

examples  of  controversies  in  independent  suits,   1451. 

intervening  petitions  within  Sec.  24a,  14S2. 

jury  trial  reviewable  as,  1454. 

practice  on  appeal  or  writ  of  error  to  revise  C.  C.  A.,   1509. 

appeals  and  writs  of  error  to  revise  decisions  of  C.  C.  A.,  1506. 

ConTersion  — 

Liability  not  released  by  discharge,  1365. 

CanTeyance  — 

Act  of  bankruptcy  to   make  fraudulent,   307. 

to  make  preferential,  312. 
Bankrupt  to  convey  title  in  foreign  countries,  770. 
Constitutes  a  peference,  when,  980. 

four  months  runs  from  record,  993. 

when  no  recording  required  four  months  runs  from  transfer,  996. 

payment  of  money  is  a,  1025. 
Suits  to  set  aside  fraudulent  and  preferential,   1043. 
Trustee  takes  title  without,  761. 

title  remains  in  trustee  until  conveyed,  765. 

conveys  property  sold  by  deed,  1085. 

recitations  in  deed,  1085. 

CopartnersMp  — 

(See  Partnership.) 

Copy  — 

Bankrupt  to  prepare  schedules  and  file  in  triplicate,  369. 

claim  for  exemptions,  of,  895. 

list  of  creditors,  etc.,  of,  372. 

schedule  of  property,  of,  376. 
Claims  allowed,  withdrawn  may  be,  on  leaving,  712. 
Order  approving  trustee's  bond,  of,  certified,  evidence  of  title,  761. 

confirming  or  setting  aside  composition,  1284. 
Papers  to  be  transmitted  to  clerk  by  referee,  when,  204. 
Petitions  in  duplicate  for  clerk  and  bankrupt,  356,  417. 
Referee,  certified  of  proceedings   before,   evidence,  221. 
Schedule  of,  bankrupt  to  furnish  clerk,  referee  and  trustee,  371. 
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Copyrights  — 

Pass  to  trustee,  when,  781. 
Trustee  of  publisher  does  not  take,  when,  782. 
not  bound  to  take,  781. 

Corporation  — 

Act  of  bankruptcy  by  filing  petition  by,  339. 
May  commit  acts  of  bankruptcy,  295. 
Bankrupt  may  be  voluntary,  263. 

entitled  to  file  voluntary  petition,  346. 

involuntary  bankrupts  prior  to  1910,  283. 

involuntary  bankrupt  since   1910,  276. 

banking,  280. 

engaged   in  mercantile  pursuits,  289. 

engaged  in  farming  may  be  involuntary  bankrupt,  27S. 

insurance,   280. 

manufacturing,  284. 

mining,  288. 

municipal,  278. 

printing  and  publishing,  288. 

railroad,  279. 

religious,    charitable   or    educational   corporations   not   subject   to 
bankruptcy,  278. 

trading,  285. 
Definition  of,  276. 

noil  de  jure  may  be  partnership,  524. 
Dissolved  may  be  adjudicated  bankrupt,  281. 
Person  includes,  262. 
Petitioning  creditor  may  be  a,  384. 
Petition  form   by  voluntary,  354. 
Principal   place   of  business   of,   404. 
Proof  of  debts  by  a,  695. 

failure  of  to  comply  with  state  law  bars  claim  by  foreign,  719. 

may  prove  against  another  although  stock  holders  are  same,  678. 

when  stockholder  may  prove  against,  678. 

stockholders,   directors   and  emplojes  of  bankrupt  having  claims 
entitled  to  vote  and  be  counted,  585. 
Punish  for  offense  under  the  act,  1223. 

corporate  officers  may  be  punished,  1207. 
Schedules  filed  by,  370. 
Service  of  subpoena,  431. 

Stay  suits  to  fix  liabilities  of  stockholders  and  officers,  161. 
Surety  on  bond  of  referee,  202. 

on  bond  of  trustee,  733. 
Trustee,  may  act  as,  730. 

shares  of  stock  pass  to  trustee,  808. 

unpaid  stock  subscriptions  pass  to  trustee,  809. 
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Corporation  —  Continued. 
Trustee — Continued. 

proceedings  to  collect  unpaid  stock  subscriptions,  809. 
plenary  suit  to  recover  assessments  on  stock,  810. 
right  to  enforce  statutory  liability  does  not  pass  to  trustee,  811. 
Testimony  of  officers   may   be   admitted   in   subsequent    proceedings, 
1177. 

Costs  — 

Adjudication,   petitioning   creditors   may  recover   costs  on,   SIS. 
Administration,  costs  of  preserving  estate  entitled  to   priority,   1119. 

includes   attorney's   fee   for   bankrupt,   1124. 
expenses  of  officers,  1123. 
expenses  of  a  sale  of  property,  1122. 
deficiency   resulting   from  continuing  business,    1123. 

report  must  be  approved  by  the  court,  1123. 
Appellate  court,  costs  on  certificate  from  C.  C.  A.  to  supreme  couirt, 
1S31. 

costs  in,  149S. 

no  cost  bill  is  required,  1495. 

what  is  taxable  as  costs  in,  1496. 

items  not  taxable  as  costs  in,  1496. 

not  taxed  for  or  against  the  United  States,  1495. 
Attachment  proceedings,  costs  and  expenses  not  recoverable,  516. 

may  be  proved  as  an  unsecured  claim,  631. 

where  trustee  intervenes  in,   1070. 
Attorney's  fees  not  usually  taxable  as,  260. 

may  be  taxed  as  costs  where  property  seized  and  petition  dis- 
missed,  261. 

docket  fee  of  twenty  dollars,  taxable,  261. 

none  against  a  defeated  claimant,  261. 

for  petitioning  creditors,  taxable,  SIS,  1124. 

for  bankrupt,   voluntary  or   involuntary,   taxable,   1124. 
Deposit  for  in  voluntary  cases,   357. 

none  required  in  forma  pauperis,  357- 

by  petitioning  creditors  in  involuntary  cases,  417. 

one   deposit   for   firm   and   partners,   357. 

trustee  may  decline  to  serve  unless  deposit  made,  359. 

voluntary   petitioner    required    to    make    deposit    out    of   exempt 
property,   358. 
Depositions,  cost  of  irrelevant  and  incompetent,  1168. 
Discharge,  effect  to  release  costs,  1352. 

on  application  for,  1335. 

on  application  to   revoke,  1410. 
Exempt  property,  deposit  may  be  required  from,  358. 
Involuntary  proceedings,  what  are  taxable  costs  in,  515. 

petitioning  creditors   may  recover  on  adjudication,   515. 
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Costs  —  Continued. 

Involuntary  proceedings — Continued, 

debtor  may  recover  if  petition  dismissed,  SIS. 

Witness  fees,  SIS. 

costs  and  expenses   of  administration,   1122. 

petitioning  creditors   must  pay  costs   and  expenses   of  receiver- 
ship on  dismissal,  S16. 
Judgment  for  costs  prior  to  bankruptcy  provable,  630. 

for  costs   pending  bankruptcy  provable,   631. 
Partnership  cases,  deposit  in,  357. 

one  deposit  for  firm  and  partners,  357. 

separate  deposit  required,  when,  357. 
Poor  person  not  required  to  deposit,  when,  357. 
Preserving  estate   entitled  to  priority,  1119. 
Priority   in  payment,  .  516,   1122. 
Provable  debt,  costs  are  a,  630. 

provable   although  not  entitled   to  priority,   631. 

not   provable   if   adjudged    against   bankrupt   after    adjudication, 
631. 

trustee   as    substituted    defendant   in   pending   suit  must    pay   in 
full,  632. 
Reclamation,  costs  taxable  on  petition  to  reclaim  property  from  trus- 
tee, 856. 
Sale,  costs  paid  by  whom,  1088. 

of  encumbered  property  paid  by  lienor,   1104. 
Set-off,  costs  may  be  used  as,  664. 
Trustee  may  recover,  1070. 

security  not   ordinarily  required  of,   1070. 

Counselor  at  lav  — 

(See  Attorney.) 

Coanterclaim  — 

(See  Set-off.) 

Allowed,  when,  652. 

Of  a  preferred  creditor,  666. 

Provable  debt,  must  be  a,  663. 

Waiver  of,  668. 

When  debt  purchased  as  a,  664. 

Courts  — 

(See  Courts  of  Bankruptcy,  Circuit  Court  of  Appeals,  Supreme 
Court  of  the  United  States,  Supreme  Court  of  Ter- 
ritories, Supreme  Court  of  District  of  Columbia,  and 
Jurisdiction.) 
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Courts  of  bankruptcy  — 

(See  District  Court  and  Jurisdiction.) 
Created  by  statute,  44. 

are  courts  of  record,  44. 

court  includes  referee,  208. 

jurisdiction  in  bankruptcy  vested  in  existing  courts,  44. 

no  separate  terms  in  bankruptcy,  45. 

any  order  may  be  amended  or  vacated  penjiing  proceedings,  45. 

can  not  vacate  final  order  of  dismissal  after  term,  515. 

territorial  jurisdiction   of,  46. 

judicial   districts  by  states,  46. 

one  court  in  each   district,   46- 

in  which  court  to  file  petition,  349. 
Jurisdiction  is  statutory,  81. 

limited  to  the  district,  113. 

ancillary  jurisdiction  in  other  districts,  117. 

two  distinct  classes  of  jurisdiction,  viz. :    bankruptcy  proceedings 
and  controversies,  85. 

distinction  between  bankruptcy  proceedings  and  controversies,  87. 

exclusive  in  bankruptcy  proceedings   proper,  96. 

plenary  power  over  person  and   property  of  bankrupt,  92. 

nature  of  bankruptcy  proceedings,   100. 

proceedings  in  rem,  101. 

proceedings  in  personam,  101. 

filing  petition  gives  court  of  bankruptcy,   104. 
caveat  an  attachment  and  injunction,   105. 

of  controversies  concurrent  with   state  courts,  87. 

recovery  of  property  in  possession  of  third  person,  88. 

none  where  trustee  is  not  interested,   1047. 

suits  to  recover  property  from  adverse  claimants,  123. 

suits  to  set  aside  transfers,  1043. 

full  power  of  court  of  equity,   1044. 

suits  to   collect  debts  by  consent  of  defendant,   1045. 

property  in  custodia  legis,  108. 

filing  of  petition  brings  property  in  custodia  legis,  104. 

of  all  controversies  affecting  the  possession  of  property  in  cus- 
tody, 108. 

to   compel   return  of  property   unlawfully  withdrawn   from   cus- 
tody,   111. 

to  set  aside  a  sale,  1086. 

to  enforce  priorities  given  by  state  laws,  1131. 

to  issue  injunction  to  protect  estate,  457. 

to  enforce  state  statutes  not  suspended  by  the  act,  35. 

bound  by  local  law  as  to  validity  of  liens,  904.. 
Plenary  suit,  bankruptcy  proceedings  proper  may  be  by,  103. 

recovery  of  property  in  possession  of  third  person  claiming  title 
or  interest  must  be  by,  88. 
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Courts  of  bankruptcy  —  Contim,fd. 
Receiver,  power  to  appoint,  439. 

application  for,  440. 

will  protect  possession  of  its,  448. 

may  appoint  ancillary,  443. 
Review  in  circuit  court  of  appeals,  1414. 

petition  for  revision,  1419. 

appeal  in  bankruptcy,  1439. 

appeal  or  writ  of  error  in  controversies,  1447. 

supreme  court  in  constitutional  cases,  1S32. 

supreme  court  in  jurisdictional  cases,  1532. 

cases  from  territorial  courts,  1413. 
Stay  suits  in  state  courts,  153. 

no  power  outside  district,  156.' 

founded  on  provable  debt,  156. 

necessary  to  enforce  the  act,  161. 

order  granting  or  refusing  to,  182. 

effect  of,  184. 

dissolving  an  injunction  or  stay,  185. 
State  courts  have  concurrent  jurisdiction  of  controversies,  87. 

provisions  of  bankrupt  act  binding  on,  1040. 

staying  suits  in,  153,  et  seq. 

bankruptcy  proceedings  do  not  abate  a  suit  in,  103So. 
Seizure,  power  to  seize  property  by  marshal,  460. 

application  for  warrant,  460. 

bond  required  before,  461. 

bankrupt  may  retake  property  on  giving  bond,  463. 
Summary  proceedings  in  bankruptcy  generally,  102. 

bankruptcy  proceeding  may  be  plenary,  103. 

recovery   of  property  in  possession  of   third  person  claiming  no 
title  or  interest  may  be  by,  89. 

recovery  from  an  assignee  for  creditors  may  be  by,  131. 

to  compel  adverse  claimant  to  deliver  property,  when,  122.- 

to  compel  bankrupt  or  agent  to  deliver  property,  120. 

Coverture  — 

As  a  defense,  477. 

Credit  — 

(See  Mutual  Debts  and  Credits.) 
Goods  sold  on,  as  a  preference,  1030. 
Mutual,  and  debt,  652. 
Set-off,  of  new,  by  preferred  creditor,  666. 

Creditors  — 

Appeal   from  allowance   of  claim  by,   1447. 
from  order   disallowing  claim  by,   1446. 
from  judgment  refusing  adjudication  by,  1442. 


INDEX.  2063 

[  References  are  to  pages.  ] 

Creditors  —  Continued. 
Appeal — Continued. 

from  judgment  granting  or  refusing  a  discharge,  1444. 
from  an  order  confirming  or  refusing  to  confirm  a  composition, 
1443. 
Attorney  should  not  represent  bankrupt  and,  240. 
for  petitioners,  251. 
for  secured  and  general,  254. 
fees  of,  251,  254. 
appear  in  person  OT  by,  466. 
Claimsi  against  estate  (see  Debts). 
should  prove  his  own  debt,  694'. 
may  prove  by  agent  or  attorney,  695. 
proof  filed  with  referee,  709. 

when  proof  may  be  made  against  firm  and  individual  estates,  565. 
secured  creditor  may  surrender  security  and  prove  debt,  676. 
proof  by  a  secured,  699. 
preferred  creditor  may  prove  claims,  679. 
when  creditor  omits  to  prove,  surety  may  do  so,  627. 
may  amend  his  proof  of  claim,  687,  712. 
right  to  withdraw  proof  of  debt,  710. 
formal  proof  of  makes  prima  facie  case,  717. 
time  limit   for   proving,   681. 

claim  liquidated  by  litigation,  684. 
court  can  not  extend,  682. 
runs  from  adjudication,  683. 
infants  and  insane  persons,  682. 
amending  proof  after  one  year,  687. 
objections  to  allowance,  714. 
burderj  of  proof  on,  716. 
hearing  of,  715. 
party  in  interest  may  file,  714. 
re-examination  of  claims,  720. 
allowance  or  disallowance  of,  717. 

formal  proof  makes  prima  facie  case,  717. 
debt  must  be  provable  under  Sec.  64,  718. 
claims    of   relatives    and    stockholders    of   bankrupt    may   be 

allowed,  719. 
status  of  claims   fixed  as   of  the  date  of  filing  the  petition, 
597. 
Classes  entitled  to  same  percentage,  1018. 
Computing  number  required  to  file  petition,  391. 
Definition   of  general,   380. 

of  secured,  695. 
Discharge,  creditor  may  be  estopped  from  opposing,  1299. 
may  oppose,  when,  1298. 
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Creditors  —  Continued. 

Dividends  on  claims  allowed,  1137. 
referee  fixes  rate,  1139. 
first  one  must  be  in  thirty  days,  1140. 
paid  by  trustee,  1140. 
manner  of  paying,  1141. 
not  entitled  to  interest  on,  1142. 
judgment  creditor  pending  appeal,  1142. 
paid  to  creditor  or  his  agent,  1141. 
not  subject  to  attachment,  1143. 
creditor   not  entitled   to   dividend  if   claim   proved   after   it   was 

declared,   1137. 
notice  of  the  declaration  of,  1140. 
final,  1141. 

creditors  receiving  dividends   in   foreign  proceedings,   1138. 
Examine  bankrupt  before  proving  claim,  1140. 

books  and  papers  of  the  estate,  745. 
Foreign  creditors,  effect  of  discharge  on,  1338. 

do    not    receive    dividends    until    domestic    creditors    get    equal 
amount,  1138. 
Include  agents,  attorneys  and  proxies,  380. 
Intervene  to  join  as  petitioners,  387. 
to  oppose  an  adjudication,  467. 
may  buy  claims  to,  389. 
petitioners  may  solicit  creditors  to,  389. 
time  to  intervene  to  oppose,  467. 

time  of  adjudication,  limit  for  joining  in  petition,  389. 
preferred  creditor  may  join  to  oppose,  468. 
Involuntary  petition,   number  of  petitioners   required,  387. 

petitioning  creditors  must  own  claims  at  time  petition  filed,  381. 

debt  must  provable,  380. 

■purchaser  of  debt  may  be,  383. 

partnership  may  be,  383.' 

wife  of  debtor  may  be,  382. 

trustee  of  another  estate  may  be,  382. 

owner  of  unliquidated  claim  may  be,  384. 

preferred  creditor  may  be,  385. 

attaching  creditor  may  be,  386. 

secured  creditor  may  be  when  debt  exceeds  security,  386. 

estopped  from  .being,  393. 

computing  number  required  to  file  petition,  391. 

amount  of  claims  of,  395. 

can  not  withdraw  to  reduce  number  of  debts  of  petitioners,  513. 
petition  may  be  filed  against  a  debtor  owing  $1,000,  396. 

court  in  which  to  file,  398. 

time  and  manner  of  filing,  417. 
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Creditors  —  Continued. 

Involuntary  petition — Continued. 

intervene  to  oppose  an  adjudication,  467. 
may  demur,  answer  or  plead,  470. 
creditor  waives  right  by  failing  tQ  intervene,  471. 
can  not  demand  jury  trial,  492. 
may  move  to  vacate  an  adjudication,  507. 
may  plead  statute  of  limitation,  673. 
may  object  to  dismissal  of  proceedings,  513. 
preferred  creditor  may  intervene  to  oppose  adjudication,  468. 
Jury  trial  can  not  be  demanded  by,  492. 
Meetings  of  (sea  Creditors'  Meetings). 
Notice  of  arbitration  to,  1290. 

dismissal  of  involuntary  petition,  512. 

of  voluntary  petition,  365. 
dividends,  of  declaration  and  time  of  payment,  1140. 
examinations  of  bankrupt,  1160. 
final  account,  of  filing,  1145. 
final  meeting,  592. 

hearing,  on  application  for  cdnfirmation,  etc.,  1275. 
meetings,  of,   591. 
petition  for  discharge,  1297. 
referee  to  give,  205. 
sales  of  property,  1078,  1096. 
secured  creditors  of  sales  of  property,  to,  1096. 
Number  necessary  to  join  in  petition,  387. 
employes  and  relatives  not  counted,  392. 
necessary  for  court  to  call  meeting,  591. 
to  call  meeting  at  designated  place,  591. 
to  accept  an  ofifer  of  composition,  1266. 
to  pass  a  matter  by,  584. 
Opposing  discharge  by,   1298. 

confirmation  of  composition  by,   1266. 
Order  for  examination  of  bankrupt  by,   1140. 
Partnership  creditors  may  be  petitioners  against  a  partner,  383. 
proceedings  against  a  firm  by,   539. 
proof  by  firm  creditors,  562. 
proof  by  individual  creditors,  565. 
proof  by  firm  and  individual  partners,  565. 
effect  of  discharge  of  partner  to  release  firm  debts,  570. 
when  firm  and  individual  creditors  share  pro  rata,  563. 
firm  creditors  paid  from:  firm  property,  552. 
individual  creditors   paid    from   individual   property,   552. 
firm  creditors  can  not  vote   at  creditors'   meeting,   581. 
Present  at  creditors'  meeting  when  counted,   586. 
Priority  creditors  not  entitled  to  vote,  580. 
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Creditors  —  Continued. 

Proof  of  claims  by,  688. 
Receiver  not  selected  by,  443. 
Referee  to  give  notices  to,  20S. 
Rights   against  unrecorded  liens,   919. 

to  reclaim  property  after  proof  of  claim  for  same,  711. 

to  prove  after  dividend  has  been  declared,  1140. 
Sale  when  creditors  required  to  pay  costs  of,  1089. 
Secured  creditors  defined,  69S. 

can  not  vote  at  creditors'  meeting,  580. 

ascertaining  the  value  of  securities  of,  702. 

may  be  petitioners,  385. 

may   prove    claims,    705. 

claim  can  not  be  allowed  until  surrender,  708. 

rights  of  secured  creditors,  697. 

entitled  to  interest  to  time  of  payment,  630,  1110. 

entitled  to  be  paid  before  those  having  priority  under  Sec.  64, 
1109. 
Schedule  of,  372. 

Suits  to  set  aside  transfers  can  not  be  maintained  by,  1042. 
Time  for  proving  claims  by,  681. 

for  proving  claims   liquidated  by  litigation,  684. 

within  which  proof  may  be  amended,  687. 
Tort,  may  not  prove  claim  for,  668. 
Trustee  elected  by  the,  587. 

amount  of  bond  fixed  by,  589. 

individual  creditors  can  not  vote  for  firm  trustee,  555. 

represents  unsecured   creditors   only,   734. 

Creditors'  bill  — - 

Lien  created  by,  936. 

Creditors'  meetings  — 

Appearance  of  no  creditor,  576. 
Assignee  of  claim  may  vote,  when,  579. 
Attorney,  agent,  etc.,  may  vote,  when,  578. 
Bankrupt  is  required  to  attend  first,  1179. 

not    required    to    attend   any    other    meeting   unless    ordered   to 
do  so,   1179. 

entitled  to  his  actual  expenses   incurred  in  attending,  1179. 

may  be  examined  at  meeting  of  creditors  when  present,  1150. 
Composition,  meetings  to  consider  terms  of,  1259. 
Court  is  required  to  call  meeting  on  request  of  creditors,  591. 

to  fix  the  place  of  the  first  meeting,  575. 
Creditors,  effect  of  disallowing  claim  after  voting,  584. 

entitled  to  vote  at,  578. 
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Creditors'  meetings  —  Continued. 
Creditors — Continued. 

unsecured,  owning  provable  debt  may  vote  at,  578. 

assignee  of  claim  may  vote,  579. 

assignee  of  several  claims  has  one  vote  only,  585. 

relatives  of  bankrupt  may  vote,  585. 

stockholders  of  bankrupt  corporation  may  vote,  585. 

directors  of  bankrupt  corporation  may  vote,  585. 

employes  of  bankrupt  may  vote,  585. 

right  of  firm  and  partnership  creditors  to  vote,  579. 

preferred  creditors  can  not  vote  until  surrender  of  preference, 
581. 

when  secured  creditors  entitled  to  vote,  580. 

referee  has  no  vote,  582. 

bankrupt  has  no  vote,   582. 

of  partners  can  not  vote  for  trustee  in  partnership  cases,  565. 

firm  creditors  may  prove  to  vote  when  partner  bankrupt,  564. 

letter  of  attorney  required  by  agent,  attorney  or  proxy,  578. 

fail  to  attend  first  meeting,  576. 
Final  meeting,   called,   when,   592. 

to  settle  estate,  1145. 

proceedings  at,  1145. 
First  meeting,  manner  of  calling,  574. 

judge  or  referee  presides,  576. 

duty  of  referee  is  judicial,  577. 

referee  not  required  to  be  present  except  at,  591. 

meeting  may  be  adjourned,  577. 

time  for  holding,  574. 

bankrupt  to  attend,  1179. 

proof  and  allowance  of  claims  to  vote  at,  582. 

referee  allows  or  disallows  claims,  577. 

allowance  of  claim  may  be  postponed,  583. . 

referee  to  make  list  of  creditors  proving  claims,   584. 

trustee  elected  at,  587. 

vote  at,  who  entitled  to,  578. 
Majority  in  number  and  amount  necessary  to  valid  act,  586. 

counting  votes,  584. 
Notice  to  creditors  of  first,  575. 

to  creditors  of  subsequent,  591. 
Objections  to  allowance  of  claim  may  be  made  by  bankrupt  or  cred- 
itor, 582. 

referee  must  decide  objections  as  soon  as  may  be,  582. 

hearing  of  objections  may  be  postponed,  583. 

effect  of  disallowing  claim  after  voting,  584. 
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Creditors'  meetings  —  Continued. 

Other  meetings  than  the  first  may  be  held  upon   request  of  cred- 
itors, S90. 
Referee  to  preside  at  first  meeting,  576. 

not  required  to  attend  other  meetings,  591. 

required  to  make  list  of  creditors  proving  claims,  584. 

not  entitled  to  vote,  580. 
Secured  creditors  not  entitled  to  vote,  580. 

may  surrender  security  and  vote,  580. 

lienor  whose  lien  is  avoided  by  the  act  may  vote,  580. 

rule  where  security  is  on  property  other  than  the  estate,  581. 
Time  and  place  of  first  meeting,  575. 

of  subsequent  meetings,  590. 

of  final  meeting,  592. 
Trustee  elected  by  creditors  at,  587. 

election  to  be  approved  by  the  judge  or  referee,  589. 

creditors  may  change  vote  during  election,  587. 

creditors   of   partners   can   not  vote   for   trustee   in   partnership 
cases,   565. 

votes  for  or  against  trustee  may  be  solicited,  587. 

meeting  may  be  adjourned  pending  election  of,  588. 

firm  creditors  may  prove  to  vote  for  trustee  of  bankrupt  partner, 
564. 

rules  for  electing  trustee  in  partnership  cases,  500. 

creditors  fix  amount  of  trustee's  bond,  589. 

vacancy  if  trustee  fails  to  qualify,  590. 

required  to  make  report  and  account  at  final,  1145. 
Voters  at,  578.     , 

Crimes  — 

(See  Offenses.) 

Criminal  Conversation  — 

Liability  for  not  released  by  discharge,  1368. 

Criminal  proceeding  — 

Testimony  of  bankrupt  can  not  be  offered  against  him  in,  1233. 
(See  Offenses.) 

Crops  — 

Growing  crops  part  of  estate,  805. 
Growing  on  homestead  pass,  805. 

Cross  Appeals  — 

When  necessary,  1460. 

Cross  bill  — 

When  court  of  bankruptcy  may  entertain,  1044. 
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Cross  Trrits  — 

Of  error,  when  necessary,  1460. 

Curtesy  — 

When  part  of  husband's  estate,  798. 

Cnstodia  legis  — 

Jurisdiction  of  court  of  bankruptcy  over  property  in,  107. 

filing  petition  brings  property  of  debtor  into,  106. 

custody  gives  court  of  bankruptcy  jurisdiction  of  all  controver- 
sies affecting  property  in,   107. 

it  does  not  give  exclusive  jurisdiction  of  all  controversies,  109. 

proceedings  may  be  summary  or  plenary  vifith  respect  to  prop- 
erty in,  110. 

power  to  compel  return  of  property  unlawfully  withdrawn  from, 
111. 
Property  in  custody  of  state  court,  133. 

officer  of  state  court  holds  property  in^  133. 

who  are  officers  of  a  state  court,  133. 

administrator  or  executor  holds  property  in,  134. 

assignee  for  creditors  is  not  an  officer  of  the  state  court,  135. 

property  seized  without  process  or  warrant  is  not  in,  135. 

beginning  an.  action   does   not  ordinarily  bring  assets   of  debtor 
into,  135. 

beginning   suit    to    foreclose    mortgage    or    lien    brings   property 
affected  into,   135. 

garnishment  may  have  effect  of  placing  property  in,  135. 

judgment  creditors'  bill  brings  property  into,  136. 

custody  of  state  court  ends,  when,  136. 
Power  to  take  property  in  custody  of  a  state  court,  136. 

general  rule  of  comity  between  state  and  federal  courts  137. 

conflict  between  state  and  federal  courts  to  be  decided  by  latter, 
149. 

concurrent  jurisdiction  of  controversies  in  bankruptcy,  137. 

court  of  bankruptcy  will  not  interfere  with  possession  of  state 
court   in  such   cases,    137. 

illustrative  cases  of  concurrent  jurisdiction,  138. 

when  court  of  bankruptcy  has  paramount  jurisdiction,   139. 

in  such  cases  it  may  interfere  with  the  possession  of  the  state 
court,  140. 

when  court  may  take  property  from  receiver  of  a  state  court,  141. 

when  can  not  take  property  from  receiver  of  a  state  court,  141. 

■may  take  property  from  a  state  receiver  when  bankruptcy  pro- 
ceedings are  begun  within  four  months,  143. 

application  should  be  made  to  state  court  to  yield  jurisdiction,  147. 

proceedings  when  state  court  refuses  to  yield,  149. 
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D 

Damages  — 

Allowance  of,  on  dismissing  petition  for  seizure  of  property,  461. 
For  instituting  proceedings  against  a  debtor,  426. 
For  breach  of  contract,  measure  of,  637. 

When  damages  for  breach  of  contract  are  too  contingent  to  be  prov- 
able, 643. 
Measure  of  damages  in  contracts  of  employment,  644. 
For  breach  of  lease  not  provable,  649. 
For  infringement  of  patent  not  provable,  670. 
Action  for,  against  an  officer,  176. 
Involuntary  proceedings  as  a  ground  for  suit  for,  426. 
When  landlord  may  prove  damages  to  building,  651. 

Date  — 

(See   Time.) 

Death  — 

Of  bankrupt  does  not  abate  bankruptcy  proceedings,  1204. 

of  defendant  after  service  does  not  abate  proceedings,  514. 

of  trustee  does  not  abate  any  suit  by  or  against  him,  733,  749. 

firm  may  be  adjudicated  after  death  of  partner,  530. 

party  dying  pending  writ  of  error  or  appeal,  1493. 

widow's  and  children's  rights  upon  death  of  bankrupt,  1204. 

Debt  — 

Accommodation  paper,  when  evidence  of,  618. 
Acquired  by  purchase  as  set-offs,  664. 
After-acquired,  not  provable,  598. 
Allowance  or  disallowance  of,  717. 

formal  proof  makes  prima  facie  case  for  allowance,  717. 

allowed  only  when  liquidateed,  599. 

appeal  from  judgment  allowing  or  rejecting,  1444. 

distinction  between  "'proof"  and   "allowance,"  707. 
Amount  necessary  for  involuntary  proceedings,  395. 

interest  may  be  added,  396. 
Amending  proof  of,  687. 

Any  person  owing,  may  become  voluntary  bankrupt,  262. 
Assignment  of,  what  constitutes,  680. 
Barred  by  the  statvite  of  limitations  not  allowable,  672. 
Claims,  proof  and  allowance  of  (see  Proof  and  Allowance). 

against  a  bankrupt  as  indorser,  620. 

against  a  bankrupt  as  surety,  622. 

against  bankrupt  sureties,  622. 
Contesting  claims  before  allowance,  714. 
Presenting  false  claims  a  crime,  1219. 
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Debt  —  Continued. 

Contingent  demands  and  liabilities  not,  60S. 
Contract,  founded  on,  provable,  632. 

damages  for  breach  of  executory,  641. 

limited  to  contract  obligation,  596. 
Conversion  of  joint,  into  separate,  and  vice  versa,  560. 
Corporation  owing  $1,000  or  over  may  be  adjudged  bankrupt,  277. 
Created  in  a  fiduciary  capacity  not  released  by  discharge,  1382. 
Created  by  fraud  may  be  released  by  discharge,  137S. 
Creditor  may  amend  proof  of,  712. 
Damages  may  be  proved  as  a  debt,  when,  599,  651. 
Definition  of,  594. 
Discharge,  released  by,  1350,  et  seq. 

effect  of,  on  firm  debts,  570. 
(See  Discharge.) 
Distinction  between   "proof"   and   "allowance"   of,   707. 
Duty  of  bankrupt  to  examine,  1182. 
Equitable,  what  are,  603. 
Firm,  what  are,  556. 
Fixed  liability,  debts  which  are  a,  608. 

"fixed    liability    absolutely   owing"    limited    to    debts    under   first 
clause  of  Sec.  63,  609. 
Founded  on  contract,  provable,  632. 
Individual,  what  are,  558. 
Interest  on,  628. 

may  be  proved,  when,  630. 
Joint  and  separate,  what  are,  559. 

conversion  of  one  into  the  other,  560. 
Judgment,  prior  to  bankruptcy,  612. 

pending  bankruptcy  proceedings,  614. 

may  be  provable,  although  lien  invalid,  612. 

for  damages  in  tort  not  provable  as  a  debt,  669. 

to  enforce  natural  or  moral  duties  not  provable,  614. 

for  penalty  can  not  be  set  off  against  judgment  for  debt,  661. 
Liquidated,  how,  600. 
Manner  of  proving,  688. 
Meaning  of  the  term  "debt,"  594. 

includes  money  promised  at  a  future  day,  611. 
Meaning  of  "secured  creditor,"  695. 
Mutual  debts  and  credits,  652. 

intent  to  create,  unnecessary,  657. 

may  be  different  in  their  nature,  657. 

must  be  between  same  parties,  656. 

must  be  in  the  same  right,  660. 
New  promise  to  pay,  effect  of,  upon  discharge,  1394. 
Open  account,  founded  on,  provable,  633. 
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Debt  —  Gonimued. 
Partnership,  556. 

firm  property  to  pay  firm  debts,  551. 
what  constitute  separate  debts  of  partners,  558. 
what  are  joint  and  separate  debts  of  a  firm,  559. 
when  partner  may  create  firm  debts,  557. 
Payment  of,  having  priority,  1108,  et  seq. 
after  composition  set  aside,  1288. 
antecedent  debts,  a  preference,  1025. 
effect  of  paying  petitioners,  480. 
general  scheme  of  distribution,  1108. 
Penalty  or  forfeiture  owing  as,  how  far  allowed,  1135. 
Petitioning  creditor,  claim  of,  denied  in  answer,  477. 
effect  of  paying,  480. 
may  be  unliquidated,  384. 
must  be  provable,  381. 
Preferred  creditor  may  prove,  679. 
Priority,  having,  1108. 

between    lienors,    1108. 
costs  of  administration,  1121. 
approved  by  court,  1123. 
includes  what,  1122. 
costs  of  preserving  estate,  1119. 
expenses  of  recovering  concealed  property,   1121. 
filing  fees,  1121. 
labor  claims,  1125. 

assignee  of,   1129. 
on  setting  aside  composition,  or  revoking  discharge,  1108. 
penalty,  due  as,  1135. 
referee  to  direct  trustee  to  pay,  1109. 
secured  and  prior  creditors,   between,   1108. 
secured  creditor,  1108. 
state  laws,  debts  entitled  to  priority  under,  1130. 

assignment,  services  in,   1133. 
taxes,  1112. 
United  States,  due  to,  1134. 

subrogation  of,  1134. 
wages,  1125. 
Proof  of,  674. 

amendments  to,  687. 

creditor  may  amend,  712. 

may  withdraw,  when,  712. 
by  corporation,  695. 
consideration  to  be  stated  in,  712. 
distinction  between  "proof  and  "allowance,"  707. 
fee  of  referee  for  filing,  710. 
filed  with  court  or  referee,  709. 
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Debt  —  Continued. 

Proof  of — Continued. 

form  of  proof  by  preferred  creditor,  70S. 

by  secured  creditor,  701. 
manner  of  proving,  688. 

must  be  proved  to  participate  in  distribution,  674. 
right  to  withdraw,  710. 
secured  claim,  699. 

proving  as  unsecured  waives  security,  704. 
time  within  which  proof  must  be  made,  682. 
unliquidated  claim,  proved  after  liquidation,  601. 
when  principal  and  indorser  or  surety  are  both  bankrupt,  623. 
who  are  entitled  to  prove,  675. 

assignee  of  debt  may  prove,  679. 

father  may  prove  against  estate  of  son,  676. 

indorser  or  surety  may  prove  if  principal  fails  to  prove,  677. 

preferred  creditors  may  prove,  679. 

secured   creditors  may  prove,  676. 

stockholder  may  prove  against  corporation,  when,  678. 

trustee  may  prove  against  another  estate,  677. 

wife  may  prove  against  husband,  676. 

when  mortgagee  may  prove  debt,  677. 
Provable  debts,  defined,  593. 

actual  value  of  the  debt  at  bankruptcy  is  provable,  611. 

arising  in  tort  and  contract  may  be  proved,  602. 

arising  upon  open  accounts  provable,  633. 

claim  ex  delicto  and  also  quasi  contract  provable,  632. 

claim  for  commissions  provable,  646. 

claims  of  indorsers  and  sureties  for  bankrupt  provable,  625. 

claim  of  petitioning  creditor  must  be  provable,  381. 

claim  for  services  rendered  provable,  643. 

contingent  claims  provable  if  liability  is  fixed  at  the  time  petition 

filed,  598. 
costs  are  provable,  when,  631. 

damages  arising  from  breach  of  contract  before  bankruptcy  prov- 
able, 599. 
damages  for  breach  of  lease  not  provable,  649. 
damages  or  profits  for  infringement  of  patent  not  provable,  670. 
claim  for  damages  sounding  in  tort  not  provable,  668. 
when  landlord  may  prove  for  damages  to  building,  651. 
evidenced  by  instrument  in  writing  provable,  616. 
founded  upon  contract  provable,  632. 
founded-  upon  illegal  contract  not  provable,  635. 
not  founded  upon  contract  not  provable,  635. 
founded  upon  open  accounts  provable,  651. 
interest  provable,  when,   630. 
judgments  prior  to  bankruptcy  provable,  612. 
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Debt  —  Continued. 

Provable  debts,  defined — Continued. 

judgment  may  be  provable  although  lien  invalid,  612. 

judgment  to  enforce  natural  or  moral  duties  not  provable,  614. 

judgment  for  damages  in  tort  not  provable,  669. 

may  prove  equitable,  603. 

note  providing  for  attorney's  collection  fee  provable,  when,  619. 

only  debts  existing  when  petition  filed  are  provable,  597. 

rent  due  at  time  petition  filed  provable,  646. 
future  rent  under  lease  not  provable,  647. 

royalty  for  use  of  patent  provable,  671. 

sublessee   can   not  prove   against   lessor   damages   for  breach  of 
'lease  to  begin  after  bankruptcy,  6S1. 

when  entire  debt  may  be  proved  against  bankrupt  indorser,  621. 

which  are  a  fixed  liability  provable,  608. 
Provable  debts  do  not  include  secured  debts,  S94. 
Re-examination  of  claims,  720. 
Release,  effect  of  discharge  to,  1350 

administrators,   1383. 

allowed,  need  not  be,  1351. 

attorneys,  1384. 

claims  not  scheduled,  1369. 

codebtor's  1387. 

defalcation  as  officer,  created  by,  1385. 

embezzlement,   for,   1375. 

executors,  1383. 

false  pretenses  etc.,  judgment  in  action  for,  1358. 

fiduciary  capacity,  created  while  acting  in,  1382. 

fraud,  created  by,  1375,  1377. 

guardians,   1383. 

in  second  proceeding,  1346. 

judgments  in  actions  for  fraud,  etc.,  1358,  1377.    (See  Judgments.) 

joint  debtors,   1388. 

liabilities  for  fraud  etc.,  1353.     (See  Judgments.) 

misappropriation,  etc.,  1380. 

not  scheduled',  1369. 

officers,  1385. 

provable,  must  be,  1351. 

sureties,  1389. 

taxes,  1356. 

torts,  1352. 

trustees,  1382. 
Rent  provable  as  a  debt,  when,  646. 
Revived  after  discharge  by  a  new  promise,  1394. 
Right  of  creditor  to  withdraw  proof  of,  710. 
Schedule  of,  372. 
Second  proceeding,  effect  of  discharge  to  release,  1346. 
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Debt  —  Continued. 

Secured,  how  far  plrovable,  594,  699. 

proving  as  unsecured  waives  security,  704. 
Set-offs,  allowed  between  bankrupt  and  creditors,  655. 

of  subsequent  credits  by  preferred  creditor,  666. 
debt  for  stock  can  not  be  set  off  against  debt  of  corporation,  661. 

judgment   for   penalty   can  not   be  set  off  against  judgment   for 
debt,  661. 

rule  as  to  set-offs  in  case  of  new  account  opened,  661. 
Status  of,  when  fixed,  337. 
Statute  of  limitation,  barred  by,  672. 

creditor  or  trustee  may  plead  statute  of  limitation,  673. 

filing  petition  stops  running  of  statute  of  limitation,  672. 
Taxes  payable  in  advance  of  dividends,  1112. 

trustee  credited  with,  on  filing  receipt,  etc.,  1117. 
Time  within  which  proof  must  be  made,  682. 
Time  limit  for  proving  claim  liquidated  by  litigation,  684. 
Torts,  688i 
Unliquidated  claims,  may  be  liquidated,  600. 

proved  after  liquidation,  601. 

for  tort  not  provable,  602. 

may  not  prove  an  unliquidated  contingent,  602. 

petitioning  creditors  may  have  unliquidated  claims,  384. 
What  is  a,  594. 

What  constitutes  assignment  of,  680. 
What  constitutes  a  fixed  liability  absolutely  owing,  609. 
When  accommodation  paper  evidence  of,   618. 

Debtor  — 

Absconding,  299,   1187,   1197. 

Petition  against,  412. 

Petition  by,  352. 

Petition  by  and  against  firms,  538. 

Property  of  seized,  460. 

(See  also  Bankrupt,  Involuntary  and  Voluntary  Proceedings.) 

Decede!ii4:s  — 

Bankruptcy  proceedings  will  not  lie  against  estates  of,  289 

Declaration  — 

(See  Dividends.) 

Decree  — 

(See  Judgment.) 

Deed  — 

(See  Conveyance.) 
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Defalcation  — 

Debts  created  by,  while  officer  or  in  a  fiduciary  capacity,  1382,   138S. 

Default  — 

Proceedings  on,  497. 
Defeasible  — 

Title  of  bankrupt  prior  to  appointment  of  trustee,  758. 

Defense  — ■ 

Committed  no  act  of  bankruptcy,  481. 

Jurisdiction,   want   of,  477. 

Infancy,   477. 

Involuntary  petitions,  464. 

ATarried  woman,  477. 

Non  compos  mentis,  477. 

Payment,  480. 

Solvency,   482. 

Trustee  may  be  ordered  to  make,  103Sa. 

(See  Burden  of  Proof.) 

Definitions  — 

(See  Sec.  1  of  the  Act.) 

"Cash  surrender  value,"  821. 

"Caveat  injunction  and  attachment,"  lOS. 

Debt,  S9S. 

Discretion,  1426. 

Document,  780. 

Fiduciary  capacity,   1381. 

Fixed  liability,  309. 

General  creditor  380. 

"In  contemplation  of  bankruptcy,"  1315. 

Insolvency,   302. 

Legal  proceedings,  927. 

Misappropriation  1380. 

Mutual  debts  and  credits,  654. 

Parties  in  interest,  714,  1298. 

Partnership,  521. 

Persons,  262. 

Secured  creditor,  695. 

Transfer,  980. 

Wages,  1127. 

Delaware  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  50. 

Delivery  — 

By  bill  of  lading  or  warehouse  receipt,  967. 

Essential  to  a  pledge,  960. 

Constructive  delivery  of  goods  pledged,  964. 


INDEX.  2077 

[  Refereuces  are  to  pages.  ] 


Demand  — 

(See  Debt.) 


Demurrer  — 

To  answer  not  proper,  472. 
To  involuntary  petition,  471. 
Sustained,  leave  to  amend,  472. 
Waived  by  answer,  471. 

Denial  of  bankruptcy  — 

As  a  defense,  481. 

Deposit  — 

Compositions,  of  consideration  in  case  of,   1263. 

of  money  to  pay  costs  and  debts  entitled  to  priority,  1262. 
Costs,  357,  417. 

except  a  poor  person,  357. 
J'"ees,  to,  with  clerk,  357,  417. 
Trustee  required  to  deposit  funds  of  estate,  741. 

Depositions  — 

Involuntary  cases,  494. 

Notice  of  taking,  723. 

Prove  claims,  to,  690. 

Referees,  in  proceedings  before,  217,  723,  1166. 

Right  to  take,  determined  by  U.  S.  laws,  723,  ^166. 

Signing  and  returning,  1168. 

Subpoena  duces  tecum,  1167. 

Depositories  — 

Bond  to  give,  741. 

Designation  by  courts  of  banks  as,  for  bankrupt's  money,  741. 

Trustee  to  keep  funds  in,  742. 

Withdrawing  funds  from,  742. 

Deputy  marshal  — 

Fees  and  expenses  of,  237. 

Detention  — 

Of  bankrupt  for  examination,  1155,  1187. 

length  of,  1156. 
Of  property  of  bankrupt  on  petitioner  giving  bond,  461. 

Diplomatic  officers  of  United  'States  — 

Oaths,  etc.,  may  administer,  690,  1157. 

Disability  — 

Infants,  etc.,  time  to  prove,  682. 
Judge's,  certificate  of,  by  clerk,  234. 
Referee's  effect  of,  200. 
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Discharge  — 

Action  to  enforce  a  trust  not  affected  by,  1346. 
Alienation  of  affections,  does  not  release  liability  for,  1364. 
Alimony,  does  not  release  judgment  for,  1366. 
Appeals  from  judgments  granting  or  denying,  1443. 

no  appeal  from  order  refusing  to  revoke  a  discharge,  1443. 
Appearance  to  oppose  a,  1300. 

power  of  court  to  enlarge  time  for,  1302. 
Application  for,  1294. 

costs,  on  application  for,  133S. 

by  whom  made,  1294. 

hearing  of,  1328. 

bankrupt  to  attend,  1180, 

how  made,  1294. 

judge  must  hear  and  decide,  1329. 

notice,  1297. 

proceedings  before  referee  on,  1332. 

published  in  newspaper,  1297. 

referee  not  entitled  to  extra  compensation  on,  1333. 

referee's  report  on  application,  1332. 

second  application,  1296,  1326,  1346. 

testimony  on  examination  of  bankrupt  may  be  read  on,  1330. 

when  and  where  to  make  application,  129S. 

who  may  oppose,  1298. 
Application  to  revcAe,  1406. 

Assault  and  battery,  discharge  does  not  release  liability  for,  136S. 
Attachment,  effect  on,  1344. 

Attorney  collecting  debts  for  clients  not  released  by,  1384. 
Bars  liability  of  bailee,  1384. 
Books  of  account,  concealing,  etc.,  prevents  discharge,  1314. 

what  is  failure  to  keep  books,  1316. 

failure  to  keep  books  with  intent  to  conceal  financial  condition, 
1319. 
Breach  of  promise,  discharge  releases  judgments  for,  1368. 
Burden  of  proof  on  bankrupt  to  show  suit  barred  by,  1405. 
Burden  of  proof  on  creditors  opposing,  1331. 
Codebtors  are  not  released  by,  1387. 

partners  as  codebtors,  1389. 
Collaterally  attached,  can  not  be,  1349. 

Composition,  confirmation  of,  operates  as  a  discharge,  1279. 
Contemplation  of  bankruptcy,  meaning  of,  131S. 
Conversion,  discharge  does  not  release  liability  for,  1365. 
Costs,  effect  of  discharge  to  release,  1352. 

on  application  for  a  discharge,  1335. 

on  application  to  revoke,  1410. 
Court  will  not  seek  grounds  for  refusing,  1335. 

in  what  court  the  effect  of  a  discharge  is  determined,  1348. 
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DiscIiaTge  —  Continued. 

Criminal  conversation,  discharge  does  not  release  liability  for,   1368. 
Debts  released  by,  1350. 

created  by  fraud  or  embezzlement  may  be  released,  1375. 
not  included  in  schedule  are  not  released  by  discharge,  1369. 
released   .where    creditor    has    actual    knowledge    of    bankruptcy, 
1371. 
Delay  to  permit  enforcing  lien  on  exempt  property,  885. 

when  discharge  delayed  to  allow  creditor  to  enforce  rights,  1336. 
Does  not  release  debts  where  creditor's  narrie  not  in  schedule,  1371. 
Does  not  release  debts  due  the  government,  1356. 
Discharge  within  six  years  prevents,  1326. 
Eflect  of,  1336. 

on  assignment  of  wages,  1341. 

on  claims  not  scheduled,  1369. 

on  claims  against  exempt  property,  1343. 

on  liability  of  codebtor,  1387. 

confirmation  of  composition  has  effect  of  a  discharge,  1279. 

on  debts,  created  by  fraud,  1375. 

created  by  misappropriation,  1380. 
'due  the  United  States,  1356. 

from  whidi  a  discharge  was  formerly  refused,  1346. 
not  provable,  1351. 
not  scheduled,   1369. 
of  fiduciary  character,   1381. 
of  officers,   1385. 
determined'  by  what  court,   1348. 
false  representations  to  mercantile  agency,  1363. 
on  firm  and  individual  debts,  570. 
foreign  discharge  to  release  domestic  debts,  1340. 
•on  foreign  creditors,  13.38 

on  liabilities  for  fraud,  1375.     (See  Judgments.) 
granted  after  appeal  taken,  1404. 
granted  after  judgment  rendered,  1403. 
on  judgments,  1353.     (See  Judgments.) 
on  liens,  1343. 

new  promise  to  revive  debt,  1394. 
in  partnership  cases,  570. 

effect  to  release  firm  debts  when  partner  is  granted  a  dis- 
charge,  571. 
on  pending  actions,  1342. 
on  provable  debts,  1350. 
revoking  of,   1410. 
in  a  second  proceeding,  1346. 
on  stockholders'  liability,  1393. 
on  stock  subscriptions  unpaid,  1387. 
on  sureties  on  bonds,  generally,  1391. 
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Discharge  —  Continued. 
Effect  of — Continued. 

on  sureties  on  attachment  bonds,  1389. 

on  taxes,  13S6. 

on  torts,  1352. 

vacating,  1410. 
False   imprisonment,   discharge  does  not  release  liabiHty  for,   1365. 
False  representations  to  mercantile  agency  effect  of,  1363. 
False  statement  to  obtain  goods  prevents,  1321,  1358. 
Fiduciary  capacity,  debts  created  in,  not  released  by  a  discharge,  1381. 

attorneys,  1384. 

bailees,  1384. 

broker,   1384. 

buyer  and  seller,  1384. 

executors,  trustees,  etc.,  1382. 

factor   or   agent,    1384. 

officers,  1385. 

partners,  1386. 
Foreign  creditors,  effect  on,  1338. 

Foreign  discharge,  effect  of,  on  American  debts,  1340. 
Fraud,  effect  of  discharge  on  debts  created  by,  1375. 

judgments  in  actions  for,  1377. 

as  a  ground  for  revoking  discharge,  1406. 
Fraudulent   representations  prevent  release  by,   1361. 
Fraudulent  transfer  as  ground  for  refusing  discharge,  1324 
.General  nature  of  a  discharge,  1336. 
Granted,  when,   1334. 

virhen  not   granted,   1335. 
Grounds   for   opposing,   1309. 

bankrupt  guilty  of  offense,  1312. 

destroyed,  concealed  or  failed  to  keep  books,  1314. 

lack  of  jurisdiction,  1309. 

obtaining  property  of  creditor  by  false  statement,  1321. 

refusal  to  obey  orders   or  answer  questions,  1327. 
Guarantor's  liability  not  affected  by,  1387. 
Judge  must  enter  order  refusing  or  granting,  1334. 
Judgments  provable  in  bankruptcy  released  by  a  discharge,  1353. 

judgments  rendered  after  filing  petition  released,  1354. 

judgments  not  released  by  a  discharge,  1352. 

effect  to  release  judgments  in  actions  for  fraud,  1377.' 
for  alimony,  1366. 
for  breach  of  promise,  1368. 
for  libel  or  slander,  1366. 
for  negligence,   1366. 
for  personal  injuries,   1363. 
in  stockholders'  liability  suit,  1393. 
for  support  of  children,  1367. 
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Discharge  —  Continued. 

Jurisdiction,  lack  of,  ground  for  opposing,  1309. 

Liabilities  include  judgments,  1360. 

Libel  or  slander,  discharge  does  not  release  liability  for,  1366. 

Malicious  prosecution,  discharge  does  not  bar  liability  for,  1366. 

Misappropriation,  effect  of  discharge  on  debts  created  by,  1380. 

Negligence,  discharge  releases  judgment  for,  1366. 

New  promise,  effect  of,  to  revive  debt,  1394. 

Notice  of  hearing  on  petition  for  a  discharge,  1297. 

Offense  punishable  by  imprisonment  prevents,  1312. 

Officer,   discharge  does   not  release  debts   created  by  defalcation  as, 

1385. 
Oppose,  appearance  to,  1300. 

because  of  failure  to  keep  books,  etc.,  1319. 

because  guilty  of  an  offense,  1312. 

burden   of  proof,   1331. 

estoppel,  1299. 

grounds  to,  1309. 

hearing  objections,  1328. 

how  to  oppose  a  discharge,  1300. 

partnership   cases,    570. 

pleading  to  objections,  1307. 

specification  of  objections,  1302. 

trustee  may  oppose,  when,  1299. 

who  may  oppose,  1298. 
Order  granting,  1334. 

denying,   1335. 

refusal  to  obey  order  prevents  discharge,  1327. 
Partners,  as  co-debtors,  1389. 
Partnership   cases,   570. 
"Party  in  interest,"  meaning  of,  1298. 
Payment  of  claims  accruing  after  revocation,  1410. 
Personal  injuries,  discharge  does  not  release  judgment  for,  1363. 
Petition   for   discharge,   1294. 

notice,  1297. 
Pleading  necessary  to  bar  suit,  1400. 

manner  of  pleading,  1402. 

pleading  when  case  is  in  appellate  court,  1404. 

pleading  to  specifications  to  oppose,  1307. 
Provable  debts,  released  by  discharge,  1350. 
Question,  refusal  to  answer,  prevents  discharge,  1327. 
Records,  destroying,  etc.,  prevents  discharge,  1314. 
Referee  can  not  grant  or  deny  a  discharge,  208. 

proceedings  before  referee  on  application  for  a  discharge,  1332. 
Refusal  to  obey  orders  or  answer  questions  ground  for  refusing,  1327. 
Refusing,  grounds  for,   1309. 

order  refusing,  1335. 
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Discharge  —  Continued. 
Refusing — Continued. 

obtaining   property   of   creditor   by   false   statement   ground   for 

refusing,  1321. 
refused  where  bankrupt  has  been  discharged  within  six  years,  1326. 
Releases,  what  debts,  1350  et  seq. 

does  not  release  debt  created  by  defalcation  as  an  officer,  138S. 
does  not  release  debt  due  by  trustee,  executor,  administrator  or 
guardian,  1383. 
Releases  judgments  provable  in  bankruptcy,  1353. 
Residence  of  creditor  in  schedule  necessary  to  release  debt,  1372. 
Revoked  or  set  aside,  1405. 
application  to  revoke,  1406. 
costs  on  application  to  revoke,  1410. 
effect  of  revoking  a  discharge,  1410. 
grounds  for  revoking,  1409. 
judgment  on  application  to  revoke,  1410. 
laches,  what  is,  1407. 

payment  of  claims  after  a  discharge  is  revoked,  1411. 
proceedings  to  revoke,  1408. 

title  vested  in  trustee  when  discharge  is  revoked,  1411.     ■ 
time  limit  for  application  to  revoke,  1407. 
Rule  governing  release  of  debt  by  discharge,  1351. 
Second  application  for  discharge,  barred,  when,  1296,  1326,  1346. 
Seduction,  liability  for,  not  released  by  a  discharge,  1368. 
Specifications  to  oppose,  1302. 

amendment  of  specifications,  1306. 
appearance  to  oppose,  1300. 
burden  of  proof  on  creditor,  1331. 
delay  in  filing,  how  pleaded,  1309. 
form  and  contents,  1302. 
when  and  where  filed,  1307. 
must  be  in  writing,  1302. 
pleading  to  a  specification,  1307. 
verification  of,  1305. 
State  bankrupt  law  may  discharge  debtor,  when,  23. 
Statutory  grounds,  history  of,  1310. 

discharge  may  be  refused  only  upon  statutory  grounds,  1309. 
Stock  subscriptions  unpaid,  released  by  discharge,  1387. 
Stockholders'   liability,  effect  on,  1393. 

Support  of  children,  discharge  does  not  bar  judgments  for,  1367. 
Sureties,  effect  of  discharge  on,  1391. 
on  attachment  bonds,  etc.,  1389. 

right  to  claim  contribution  from  surety  discharged,  1393. 
Time  to  appear  and  file  specification  of  objections,  1301. 
Trust,  action  to  enforce,  not  affected  by  discharge,  1346. 
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Discharge  —  Continued. 
Vacating,  effect  of,  1410. 

when  court  may  vacate,   1409. 
Validity  of,  1349. 
Waiving,  by  new  promise,  1394   (see  New  Promise;  Debts.) 

Discretion  — 

Definition  of  legal,  1426. 

Definition  of  personal,  1426. 

Certificate  of  questions  by  circuit  court  of  appeals  to  supreme  court 

discretionary,  1521. 
Review  of  discretionary  orders,  1426. 

Dismissal  — 

Of  a  voluntary  petition,  36S. 

notice  to  creditors  indispensable,  365. 
Of  an  involuntary  petition,  512. 

notice  to  creditors  indispensable,  512. 
Costs,  fees,  etc.,  on  dismissal,  SIS. 
Court  can  not  set  aside  dismissal  after  term,  SIS. 
Duty  of  court  to  preserve  estate  when  petition  is  dismissed,  1148. 
Proceedings  may  be  reinstated,   514. 
Right  of  court  to  dismiss  petition  filed  in  bad  faith,  514. 
When  petition  may  be  dismissed  by  the  referee,  513. 

Disobedience  — 

Of  orders  (see  Contempt). 

As  a  ground  for  refusing  to  grant  discharge,  1327. 

Dissolution  — 

Partnership  exists  after  dissolution  until  final  settlement,  530. 

Distribution  — - 

General  scheme  of,  1108. 
■Assignee  of  labor  claims  entitled  to  priority,  1129. 
Attorney's  fees  entitled  to  priority,  1124. 
Bankrupt  act,  not  state  law,  determines  who  are  entitled  to  share  in, 

1137. 
Care  of  funds  by  trustee,  1136. 
Claims  of  persons  contingently  liable,  1138. 
On  confirmation  of  composition,  1283. 

distribution  after  composition  set  aside,  1288. 
Creditors  having  priority  to  be  paid  in  full,  1137. 
Creditors'  rights  fixed  by  status  at  time  of  bankruptcy,  1137. 
Creditor  may  receive  dividend  in  person  or  by  agent,  1141. 
Creditor  not  entitled  to  dividend  if  claim  proved  after  dividend  is 

declared  1137. 
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Distribution  —  Continued. 

Debts  entitled  to  priority  under  state  laws,  1130. 
Declaration  and  payment  of  dividends,  1139. 
who  are  entitled  to  dividends,  1137. 
referee  prepares  list  of  claims  and  dividends,  1139. 
first  dividend  declared  within  thirty  days,  1140. 
first  dividend  not  to  exceed  fifty  per  cent.,  1140. 
■  dividend  subsequent  to  first  declared,  when,  1141. 
final  dividend,  1145. 
form  of  check  to  pay  dividend,  1141. 
dividend  may  be  withheld  pending  appeal  on  claim  1142. 
no  intereit  on  dividend,s,   1142. 
trustee    required    to    report    condition    of   estate    for   purpose   of 

declaring  dividend,  1138. 
trustee  pa\s  dividend  within  ten  days  after  declaring,  1140. 
trustee  must  keep  dividend  books^  1141. 
trustee    may    recover    dividend    paid    on    claim    which   has    been 

reconsidered  and  rejected,  738. 
dividends  paid  to  general  creditors  who  have  proved  claims,  1137. 
dividends  are  not  subject  to  attachment,  1143. 
unclaimed  dividends,  1144. 

who  are  entitled  to  dividends   determined  by  bankrupt  act,  and 
not  state  law,  1137. 

Expenses  of  administration  reported  in  detail,  1123. 
Of  firm  and  individual  estate  of  partners,   551 
Priorities  on  distribution,  1108. 
assignee  of  labor  claims,  1129. 
attorney's    fees,   1124. 
claimant  not  a  workman,  clerk,  salesman  or  servant  not  entitled 

to  priority  for  wages,  1128. 
costs  of  preserving  estate  entitled  to  priority,  1119. 
costs  of  administration  entitled  to  priority,  1121. 

what  costs  of  administration  includes,  1122. 
costs  and  expenses  in  attachment  proceedings  entitled  to  priority, 

1133. 
debts  entitled  to  priority  under  the  laws  of  the  states  or  United 

States,    1130  . 
debts  due  the  United  States  entitled  to  priority,  1134. 
estoppel  or  waiver  of  priority,  1111. 

filing  fees   and   expenses  of  recovering  property  entitled  to  pri- 
ority,  1121. 
interest  and  expenses  on  secured  claims,  630,  1110. 
persons  entitled  to  priority  for  wages,  1127. 

person  loaning  money  to  pay  wages  not  entitled  to  priority,  1129. 
secured  creditors  paid  before  those  having  priority,   1109. 
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Distribution  —  Continued. 
Priorities  on — Continued. 

surety  on  bonds  to  the  United  States  entitled  to  priority,  when, 

1134. 
taxes,   1112. 

taxes  paid  after  priority  claims,  1117. 
wages  or  labor  claims  entitled  to  priority,  1125. 

meaning  of  "'wages"  entitled  to  priority,  1127. 
when  priority  may  be  lost  by  estoppel,  1112. 
Record  of  the  referee  to  be  transmitted  to  the  court,  1146. 
Reopening  a  case,  1147. 
Reports,  1138. 

Rights  of  creditors  proving  after  .dividends  have  been  declared,  1137. 
Secured  creditor  entitled  to  interest  to  time  of  payment,  630. 
Settlement  of  the  estate,   1145. 
Trustee  to  pay  taxes,  1112. 
Where    adjudication    is    made    in    United    States    and    also    foreign 

country,  1138. 
Who  are  entitled  to  share  in  the  estate,  1137. 

District  — 

Ancillary  jurisdiction  in  aid  of  courts  in  another,  117. 

Bankrupt  may  be  adjudged  in  which,  83. 

Court  of  bankfliptcy  has  no  jurisdiction  outside  of,   113. 

Involuntary  proceedings,  where  instituted,  398. 

Judicial  districts,  extent  of,  46. 

Partnership    proceedings,    where    instituted,    546. 

of  referee,  199. 
Removal  of  bankrupt  from  one  district  to  another,  1199. 
Transfer  of  cases  begun  in  different  districts,  406. 
Voluntary  proceedings,  where  instituted,  349. 

District  courts  of  United  States  — 

Jurisdiction  at  law  and  in  equity,  187. 

Jurisdiction  on  ground  of  federal  question,  193. 

Jurisdiction  between  trustees  and  adverse  claimants,  188. 

Jurisdiction  of  suit  against  adverse  claimants,  191. 

Ancillary  jurisdiction  in  aid  of  courts  in  other  district,  117. 

Have  no  jurisdiction  outside  of  district,  113. 

Direct  review  in  supreme  court  of  jurisdictional  question,  1532. 

Trial  and  decision  of  jurisdictional  case  in  supreme  court,  1541. 

Adverse  claimant  may  bring  suit  against  trustee  in,  1049. 

When  citizenship  and  amount  requisite  in  suit  in,  1048. 

Removal  of  cases  from  state  court  to,  193. 

Territorial  jurisdiction   of,  46. 

(See  Court  of  Bankruptcy.) 


2086  INDEX. 

[  References  are  to  pages.  ] 

District  of  Alaska  — 

United  States  courts  in  Alaska  made  courts  of  bankruptcy,  44,  82. 

District  of  Columbia  — 

Appeals  in  bankruptcy  in  the,  1501,  1SS6. 

Supreme  court  of  the  District  of  Columbia  a  court  of  bankruptcy, 

44,  82. 
Supreme  court  of  the  United  States  may  review  controversies  from 

courts  of  the  District  of  Columbia,  15S6. 

Dividends  — 

Are  not  subject  to  attachment,  1143. 

Checks,  hovir  drawn,  1141. 

Claims   growing  out   of  transactions   in   connection   with   bankruptcy 

can  not  be  determined  on  distribution,  1142. 
Contingent  claims,  when  dividends  paid  on,  1138. 
Creditors'  rights  are  fixed  by  status  at  time  of  bankruptcy,  1137. 
Creditors  who  have  not  proved  their  claims  not  entitled  to  dividends, 

1137. 
Creditor  may  obtain  dividend  in  person  or  by  agent,  1141. 
Creditors    receiving   dividends    not   affected   by   proof   of   subsequent 

claims,  1139. 
Creditors  residing  within .  United  States  entitled  to  preference  over 

foreign  creditors,  1138. 
Declaration  and  payment  of,  1139. 
declared  by  referee,  203. 
paid  within  ten  days  after  declaring,   1140. 
form  of  check  to  pay,  1141. 
First  must  not  exceed  fifty  per  cent.,  1140. 
First  should  be  declared  within  thirty  days,  1140. 
Subsequent  to  first  declared,  when,   1141. 
When  final  dividend  may  be  declared,  1145. 

Diiiference  between  distribution  under  act  of  1867  and  present  act,  1142. 
Interest  not  ordinarily  allowed,  1142. 
When  interest  may  be  allowed,  1143. 
Lists  of  claims  and  dividends,  1139. 
May  be  withheld  pending  appeal  on  claim,  1142. 
Minors  may  claim  dividends,  when,   1144. 
Notice  to  creditors  of  declaration  and  time  of  payment,  1140. 
Payment  of,  when  and  how,  1141. 
Persons  contingently  liable  may  be  entitled  to,  1138. 
Persons  entitled  to  share  in  particular,  1137. 
Recovery  of,  when  claims  reconsidered  and  rejected,  738, 
Referee  to  declare,  203. 
Referee  prepares  list  of  claims  and,  1139. 
Referee  fixes  and  determines  rate  of,  1139. 
Secured  creditors  not  entitled  to,  1137. 
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Dividends  —  Continued. 

Trustee   required  to   report   condition  of   estate  for  purpose  of   de- 
claring, 1138. 
Trustee  to  pay,  when,  1140. 
Trustee  must  keep  dividend  books,  1141. 
Unclaimed  dividends,  1144. 
distribution  of,   1144. 
of  minors,  1144. 
Where  adjudication   is  made   in  United   States   and  also   in   foreign 

country,  1138. 
Who  are  entitled  to  share  in  the  estate,  1137. 

DiTident  sheets  — 

Duty  of  referee  to  prepare  and  deliver  to  trustee,  203,  1139. 

Docket  — 

Of  clerk,  what  to  contain,  233. 

Documents  — 

Meaning  of  the  term,  780. 

Part  of  bankrupt's  estate,  780. 

Of  incriminating  nature,  780. 

Which  have  been  transferred  by  bankrujjt  pass,  780. 

Destroying  or  secreting,  penalty  for,  1206. 

Referee  may  require  production  of,  215. 

Trustee  vested  with  title  to,  780. 

Domicile  — 

Of  debtor  determines  district  in  which  petition  may  be  filed,  350,  398. 

Distinction  between  residence  and  domicile,  401. 

Exemptions  governed  by  laws  of  the  state  of  bankrupt's  domicile,  861. 

May  be  changed,  401. 

Only  one  domicile  at  one  time,  401. 

Period  of  domicile  in  involuntary  bankruptcy,  399. 

Dourer  — 

Bankrupt's  estate  passes  subject  to  dower,  797,  879. 

Court  of  bankruptcy  may  assign,  880. 

Sale  of  land  free  of,  when,  1095. 

Trustee  takes  bankrupt's  right  of,  796. 

Trustee  takes  subject  to,  797. 

When,  widow  entitled  to,  879. 

When  wife  entitled  to,  881. 

Drafts  — 

Pass  to  trustee  as  a  part  of  the  estate,   780. 

Due  — 

Debt  not  due  may  be  proven,  611. 
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Duplicate  — 

Petitions  to  be  filed  in  duplicate,  356,  412. 

Duties  — 

Attorney-general's,  238. 
Bankrupt's,   1179. 
Clerk's,    233. 

Creditor's,  at  meetings,  S76. 
Referee's,  203. 
Trustee's,  735. 


Earlier  acts  of  bankruptcy  — 

When  petition  may  be  amended  to  set  up,  425. 

Earnings  — 

After  adjudication  belong  to  bankrupt,  111. 

Effect  — 

When  act  of  Congress  went  into,  27. 

Election  — 

By  trustee  to  take  or  reject  property,  774. 

to  take  lease,  801. 
Of  trustees,  587 
Of  remedies — right  to  withdraw  proof  of  debt,  710. 

proof  of  claim  and  election  to  affirm  contract  of  sale,  843. 

Eligiliility  —  ^ 

Of  referees,  200. 
Of  trustees,  730. 

Embezzlement  — 

Discharge  does  not  release  debts  created  by,  1375. 
Penalty,   1206. 

Employes  — 

Creditors   employed  by  the   debtor  not   to  be  counted   in   computing 

number  of  creditors,   392. 
Entitled  to  priority  in  payment,  when,  1125. 

Employment  — 

Claim  for  services  rendered  before  bankruptcy  provable,  643. 
Damages  for  breach  of  contract  of  employment  provable,  644. 
Measure  of  damages  under  contract  of,  644. 
in  case  of  employment  of  attorney,  645. 
Contract  with  partnership  terminates  on  dissolution  of  firm,  645. 
Claim  for  commission  provable,  646. 
Assignment  of  future  earnings  invalid,  934. 
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Encnmbered  property  — 

(See  Liens,  Sale.) 

Endorser  — 

(See  Indoeser.) 

English  bankrupt  laws  — 

History  of,  4. 

Enjoining  suits  — 

(See  Staying  Suits.) 

Equity  — 

(See  Suits.) 

Appeals  in  bankruptcy  taken  as  in,  1439. 

Jurisdiction  of  courts  of  bankruptcy  in,  86. 

to  set  aside  fraudulent  or  preferential  transfers,  1043. 

to  collect  debts,  1045. 

of  district  court,  187. 

of  state  court  concurrent,  87. 
Bankruptcy  proceedings  as  distinguished  from  law  and  equity,  87. 
Process  served  as  in,  430. 
Records  of  referees  kept  as  in  cases  in,  227. 
Rule  13  quoted,  430. 

Error  — 

Assignment  to  be  filed  on  appeal,  1470. 
Appellate  jurisdiction  on  writ  of,  1447. 
Jury  trials  reviewed  on  writ  of,  1454. 
Cross  writs  of,  1460. 
Suing  out  writ  of,  1461. 

Estates  of  bankrupts  — 

Bankrupt  to  examine  claims  against,  1182. 
to  prepare  schedule  of  his  estate,  1183. 
to  surrender  possession  to  trustee,  — . 
to  sign  papers  to  transfer  property  to  trustee,  1076. 
Collection  of  assets  by  trustee,  738,  1072. 

estate  must  be  reduced  to  money  to  be  distributed,  1070. 
trustee   may   expend    money   to   put   estate   in   merchantable   form, 
1076. 
court  may  settle  controversies  over  disputed  property,  1105. 
referee  should  not  collect  assets,  209. 
sale  of  property  by  trustee,  1080. 

when  receiver  may  sell  property,  1081. 

sales   must   be  by   public   auction   unless   otherwise   ordered, 

1077. 
appraisal  of  property  before  sale,  1080. 
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Estates  of  bankrupts  —  Contimied. 

Collection  of  assets  by  trustee — Continued. 
suit  by  trustee  to  collect  assets,  1040. 

to  set  aside  fraudulent  or  preferential  transfers,  1043. 
to  collect  debts,   1045. 
when  plenary  suits  are  required,  1050. 
form  of  action  by  trustee,  1054. 
Depositories  for  funds  designated  by  court,  741. 

trustee  must  deposit  money  of  estate  in,  741,  1136. 
manner  of  withdrawing  funds,  1141. 
Distribution,  general  plan  of,  1108. 

secured    creditors   paid   in   full,    1109. 
creditors  entitled  to  priority  next  paid,  1117. 
costs  of  preserving  estate,  1119. 

filing  fees  and  expenses  of  recovering  property,  1121. 
costs  of  administration,  1121. 
wages  or  labor  claims,  1125. 
debts   entitled  to  priority  under  the   laws  of  the  states  and 

the  United  States,  1130. 
taxes,  1112. 
unsecured  debts  duly  proved  share  pro  rata,  1137. 

persons   entitled   to   participate   determined  by  bankrupt  law, 
1137. 
manner  of  declaring  and  paying  dividends,  1139. 
dividends  unclaimed  after  six  months,   1144. 
settlement  of  the  estate,  1145. 
Inventory  of,  735. 

Partnership  estate,  firm  and  individual  property  administered,  547. 
what  constitutes  firm  property,  553. 
what  constitutes  individual  property  of  partners,  555. 
property  purchased  by  or  for  the  firm  partnership  property,  554. 
when  insurance  policy  separate  property,  555. 
rule  as  to  administration  in  partnership  cases,  551. 
when  firm  is  not  adjudged  bankrupt,  firm  property  not  adminis- 
tered, 549. 
individual  estate  of  partner  may  be  administered  when  firm  ad- 

j  udged   bankrupt,   548. 
proof  by  creditors  where  there  is  no  firm  property,  563. 
Property  passing  to  the  trustee  as  part  of,  778. 
accretions  to  land  by  alluvium,  796. 
actions  on  contracts,  824. 

exceptions  to  the  rule.  826. 
damages  for  injury  to  property,  827. 
damages  for  injury  to  person  does  not  pass,  826. 
executory  contracts   involving  personal   skill  of  bankrupt  do 
not  pass,  826. 
books,  documents,  etc.,  780. 
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Estates  of  bankrupts  —  Continued. 
Property,  etc. — Continued. 
commercial  paper,  780. 
copyrights,  782. 

contract  for  royalty  may  not  pass,  782. 
crops  growing  on  estate,  805. 

growing  on  exempt  property,  805. 
curtesy  or  dower,  796. 
devised  property,  796. 
dower,  796. 

encumbered  property  subject  to  rejection  by  trustee,  773. 
equitable  interest  in  lands,  795. 
equity  of  redemption,  795. 
fixtures,  805. 
franchise.s,  813. 
good  will,  807. 
insurance  policies  (life),  bankrupt's  interest  in,  817. 

actual  value  of  policy  may  be  ascertained,  820. 

do  not  pass  when  exempt  by  state  law,  866. 
insurance  policies  (fire)  do  not  pass,  822. 
leaseholds,  798. 
licenses  as  a  part  of,  813. 

which  are  not  assignable  do  not  pass,  815. 
membership  in  stock  exchanges,  812. 
negotiable  instruments,  815. 
patents,   781. 

issued   after   adjudication    on    application   filed    before   bank- 
ruptcy pass,  781. 
pension  money,   816. 
personal  privileges,  813. 
powers  of  appointment,  782. 
property  transferred  as  a  preference,  792. 

transferred  in  fraud  of  creditors,  784. 

transfers  void  as  to  creditors  under  state  law,  793. 

held  in  trustee  for  bankrupt,  823. 

whether  included  in  schedule  or  not,  779. 

subject  to  transfer  and  levy  passes,  794. 

of  the  bankrupt  only  passes,  379. 
Real  estate,  794. 

any  vested  interest  passes,  795. 
Shares  of  stock  in  a  corporation,  808. 

unpaid  stock  subscription  passes,  809. 
Trade  marks,  781. 
Property  which  does  not  pass  to  trustee,  830. 

of  other  persons  in  possession  of  bankrupt  is  not  included,  830. 
estates  of  deceased  persons  not  subject  to  bankruptcy,  289. 
fire  insurance  policies  do  not  pass,  822. 
exempt  property  not  part  of,  857. 
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Estates  of  bankrupts  —  Continued. 

Property  which  does  not  pass  to  trustee — Continued. 

property  held  by  bankrupt  as  trustee  does  not  pass,  843. 

right  to  enforce  statutory  Hability  against  corporate  officers  and 
stocltholders  does  not  pass,  811. 

contingent  interest  in  remainder  does  not  pass,  796. 

property  held  by  debtor  as  bailee  does  not  pass,  835. 

property  held  under  valid  conditional  sale  contract  does  not  pass, 
837. 

vendor  may  disaffirm  sale  of  property  fraudulently  purchased  and 
recover  property,  840. 

proceedings  to  recover  property  of  others  from  trustee,  850. 
Protection  of  estate  before  trustee  appointed,  437. 

methods  of  preserving  estate,  438. 

appointment  of  receiver,  439. 

power  of  receiver,  445. 

continuing  the  business  by  a  receiver,  449. 

suits  by  or  against  receivers,  451. 

injunction  Or  restraining  order  to  protect,  457. 

seizure  of  property  under  warrant,  460. 

duty  to  preserve  estate  where  petition  dismissed,  1148. 
Reopening  an  estate,  1147. 

referee  may,   1147. 

no  time  limit  to,  1147. 

proceedings  upon  reopening,  1148. 
Schedule  of  assets,  376. 
Settlement  of  the  estate,  1145. 
Title  of  bankrupt  passes  to  trustee  as  of  date  of  adjudication,  762. 

vests  in  trustee  by  operation  of  law,  761. 

receiver  takes  no  title,  447. 

before  trustee  appointed,  757. 

power  of  bankrupt  to  deal  with  property  before  adjudication,  759. 

remain?  in  bankrupt  until  trustee  appointed,  757. 

real  property  in  foreign  countries  passes  by  deed,  769. 

personal   property   in   foreign   countries   passes    subject   to   rights 
of  creditors,  769. 

vessel   on    high    seas    in    jurisdiction    of   nation    whose    flag   she 
carries,  769. 

bankrupt  required  to  execute  deeds  to  property  in  foreign  countries, 
770. 

efifect  of  composition  on  title,  765. 

eiifect  of  amendment  of  1910  on  title,  765. 

title  remains  in  trustee  until  conveyed,  765. 

trustee's  right  of  possession,  770. 

trustee  takes  title  to  property  fraudulently  transferred,  763. 
to  property  transferred  as  a  preference,  764. 
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Estates  of  bankrupts  —  Continued. 

.Title  of  bankrupt  passes,  etc. — Continued. 

trustee  takes  title  to  property,  etc. — Continued. 

to  where  the  transfer  or  encumbrance  is  void  as  to  creditors 

under  state  law,   764. 
to  property  encumbered  with  liens  created  through  legal  pro- 
ceedings within  four  months,  764. 
to  all  of  bankrupt's  property  wherever  situated,  764. 
of  the  bankrupt  only,  762. 

Estoppel  — 

Creditors  may  be  estopped  from  being  petitioners,  393. 

Creditors  may  be  estopped  to  oppose  a  discharge,  1299. 

When  creditor  is  estopped  to  withdraw  proof  and  reclaim  property, 

711. 
Priority  in  distribution  may  be  lost  by,  1112. 
Defense  to  suit  to  recover  property,  1067. 

ETidence  — 

Adjudication,  judge  may  hear  oral  testimony  to  support,  489. 

must  be  reduced  to  writing  and  made  part  of  record,  489. 

referee  or  special  master  may  take  testimony  and  report,  489. 

manner  of  putting  in  evidence  in  jury  trial,  494. 

admissions  of  insolvency  by  debtor  admissible,  304. 

offer  of  composition  to  creditors  admissible,  304. 

books  of  bankrupt  admissible,  304. 

schedules  and  inventories  are  admissible,   305. 

adjudication    raises    no    presumption    of    insolvency   at    previous 
date,  305. 

presumption  where  act  of  bankruptcy  involves  insolvency  as  an 
element,  305. 

burden  is  on  petitioners,  except  as  to  insolvency,  496. 

burden  as  to  solvency  regulated  by  statute,  496. 

burden  as  to  solvency  usually  on  bankrupt,  496. 

when  burden  rests  on  petitioners  as  to  solvency,  497. 

when  burden  on  bankrupt  to  show  petitioner's  debts  founded  on 
gambling  contract,  497. 
Claims,  contesting  proof  of,  714. 

formal  proof  is  prima  facie  evidence  of  debt,-  716. 

objector  must  produce  evidence  of  equal  probative  force,  716. 

burden  is  on  creditor  to  establish  his  debt,  716. 

referee  to  hear  and  determine  issue,  715. 

witnesses  may  be  examined  orally  or  by  deposition,  716. 
Composition,   burden  is  on  bankrupt  to  satisfy  judge  that  it  is   for 
the  best  interest  of  creditors,  etc.,  1276. 

burden  on  him  asking  to   set  aside  confirmation,   1287. 
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Evidence  —  Continued. 

Criminal    proceedings,    bankrupt's    testimony   not    admissible    against 
him  in,  1233. 

extent  of  immunity  under  Sec.  7,  clause  9,  1234. 

admissibility  of  schedules  in,  1230. 

admissibility  of  books  of  account  and  papers  of  bankrupt  in,  1232. 

indictment  in  extradition  proceedings  as,   1201. 
Depositions  in  involuntary  cases,  494. 

right  to  take  determined  by  United  States  laws,  1166. 

commission  to  take,  1166. 

witness  may  be  compelled  by  subpoena  to  give,  1166. 

notice  of  taking  depositions  to  be  filed  with  referee,  1167. 

judge  may  compel  witness  to  answer,  1168. 

referee  should  not  exclude  evidence,  220,   1163. 
Discharge,   testimony   on    examination   of  bankrupt  is   admissible   on 
hearing  petition  for,  1177,   1330. 

testimony  of  other  persons  taken  outside  of  hearing  not  admis- 
sible, 1178,  1330. 

burden  on  creditors  opposing,  1331. 

preponderance  of   evidence   sufficient,    1331, 

burden  of  proof  to  show  debt  released  by,  1405. 

burden  on  bankrupt  to  show  that  claim  was  scheduled,  140S. 
Exempt  property,  burden  on  bankrupt  to  show  articles  are,  896. 

burden  on  bankrupt  to   establish   domicile,  853. 

creditors  must  establish  change  of  domicile  of  bankrupt,  864. 
Habeas  corpus  in,  1196. 

Indictment  in  extradition  proceedings  as,  1201. 
Order,  certified  copy  of  proceedings  before  referee  as,  221. 

approving  trustee's  bond  evidence  of  title,  761.  i 

confirming  or  setting  aside  composition  evidence  of  jurisdiction, 
etc.,   1278. 

confirming  composition  evidence  of  revesting  title,  1278. 

papers  issued  by  clerk  or  referee  as,  1146. 
Petition  for  revision,  no  new  evidence  in  appellate  court  on,  1438. 
Purchaser  must  establish  "good  faith,"  1061. 
Reclamation,  burden  is  on  claimant  to  establish  claim  to  property,  8SS. 

burden  on  claimant  to  show  property  mingled  with  bankrupt's,  850. 

burden  on  trustee  to  distinguish  property  of  bankrupt  from  that 
of  claimant,  805. 
Referee,  manner  of  introducing  before,  219. 

should  not  exclude  evidence  offered,  1163. 

evidence  must  be  preserved  by,  1162. 

ruHng  on  objections,  1163. 
Suit  to  recover  property,  burden  on  trustee  to  establish  preference  or 
fraudulent  transfer,   1060. 

trustee  must  establish  reasonable  cause  to  believe,  1014. 

burden  on  person  alleging  fraudulently  discharged  lien,   1061. 
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Examination  — 

Adjourned,  may  be,   11 52. 

Answers  unsatisfactory,  when,  1176. 

Application  for,  how  made,  1155. 

Arrest  of  bankrupt  for,  1156. 

Attorney  may  attend  witnesses,  when,  1165. 

Bankrupt,  of. 

after-acquired  property,  not  as  to,   1170. 

before  an  adjudication,  1151. 

compulsory  attendance   for,   1155. 

creditors  to  have  notice,  1160. 

custody,  when  in,  1158. 

entitled  to  counsel,   1165. 

gratify   malice,    etc.,   not   to,    1172. 

how  often,  1151. 

judge  or  referee  direct  when,  1151. 

referee  should"  protect,  1150. 

second,  when  cause  shown,  1151. 

upon  what  topics,  1168. 

when  bankrupt  can  not  be  required  to  attend,  1154. 

witness  fees,  not  entitled  to,  1161. 
Certifying  questions  to  judge  from  referee,  1164. 
Conducted  by  referee,   1162. 
Contempt,   1175. 

Degrading  questions,  may  be  compelled  to  answer,  1172. 
Deposition,   1166. 

Detention  of  bankrupt  about  to  depart,  for,  1156. 
District,  within  what,   1167. 
Expenses  of,  costs  of  administering  estates,  1121. 

of  bankrupt  attending,  when,  1179. 
Extradition  for,  1158. 

Incriminating  questions  need  not  be  answered,   1170. 
Manner  of  making  a,  1162. 
Notice  to  bankrupt  of  his,   1159. 

to  creditors  of  bankrupt's,  1160. 

to  creditors  of  application  not  required,   1160. 

to  creditors  of,  of  witness  not  required,  1160. 

to  witnesses  of,  how  given,"  1160. 
Objections,  who  to  decide,   1163. 

who  may  make,  1163. 
Order  for,  by  whom  application  for  made,   1155; 

by  whom  made,  1155. 

bankrupt  may  apply   for,   1149. 

creditor  may  apply  for,  1149. 

receiver  may  apply  for,   1149. 

trustee  may  apply  for,   1149. 
Persons  other  than  bankrupt,  1153. 
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Examination  —  Continued. 

Persons  outside  district,  647. 
Place  of  holding,   1154. 
Privileged  communications,  1174. 
Punish  disobedience  of  subpoena,  117S. 
Referee  may  make  of  bankrupt,  1162. 

may  make,  of  witnesses,  1162. 

must  note  exceptions  taken,  1163. 

of  another  district  may  make,  when,  1159. 
Refusal  to  answer,  1175. 
Service  of  notice  for,  1159. 

of  subpoena  for,  1160. 
Stenographer  may  be  employed,  1162. 

Subsequent  examination  of  bankrupt  permitted,  when,  1151. 
Time  bankrupt  may  be  detained  for,  1156. 

within  which  bankrupt  may  be  examined,  1152. 

time  and  manner  of  conducting,  1162. 
Te.'-timony  upon,  may  be  used,  when,  1177. 
Topics  upon  which,  of  bankrupt  may  be  made,  1168. 

upon  which,  of  witnesses  may  be  made,  1172. 
Wife  of  bankrupt,  1174. 
Witnesses,  1153. 

privilege,    1174. 

summoned  how,  1160. 

upon  what  topics,  1172. 

who  may  be  subject  to,  IISO,  1153. 

fees  of,    1161. 

Exceptions  — 

How  taken  before  a  referee,  1163. 
Bill  of  exceptions  necessary,  when,  1462,  1481. 
none  proper  on  appeal,   1481. 

Ezecntion  — 

Valid'  Hen  created  by  proceedings  supplemental  to,  939. 

Execntors  — 

Debts  of,  not  released  by  discharge,  1183. 
Proof  of  claims  by,  677. 

Can  not  set  off  debt  due  in  his  own  right,  660. 
May  intervene  to  oppose  adjudication,  468. 

Exemptions  — 

Appraising  exempt  property,  897. 

Burden  on  bankrupt  to  show  that  articles  are  exempt,  896. 

on  bankrupt  to  establish  domicile,  863. 

creditors  must  establish  change  of  domicile,  864. 
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Exemptions  —  Continued. 

Constitutionality  of  provisions  relating  to,  21. 
Claim  for  exemptions  to  be  made  by  bankrupt,  891. 

other  person  can  not  usually  assert  claim,  891. 

when  wife  or  child  may  claim,  891. 

should  claim  exemptions  in  schedule,  891. 

may  amend  schedule  to  claim,  892. 

Court  of  bankruptcy  to  determine,  898. 

power  over  exempt  property,  887. 

may  inquire  if  bankrupt  has  forfeited,  889. 

no  jurisdiction  after  set  apart,  889. 

will  not  stay  suit  against  property  set  apart,  167. 

may  determine  liens  on  property  out  of  which  exemption  is  to 
be  set  apart,  888. 

action  can  not  be  reviewed  by  a  state  court,  889. 
Creditor  being  secured  by  exempt  property  is  secured  creditor,  696. 
Crops  on  exempt  homestead,  80S. 
Determined  how,  89S. 
Domicile  of  bankrupt,  861. 
Domicile  of  bankrupt,  state  law  governs,  861. 

where  domicile  is  changed,  863. 
Dower,  879. 
Effect  of  discharge  on  claims  against,   1343. 

contingent  and  inchoate  right  of,  881. 
Federal  statute,  exemptions  under,  858. 
Fraudulent  conveyance  or  encumbrance,  effect  of,  876. 

waived  by,  when,  894.' 
Homestead,  868. 

same  in  bankruptcy  as  in  state  court,  869. 

family  headship  necessary  to,  873. 

who  is  head  of  family,  874. 

ownership  essential,  870. 

occupancy  required,  871. 

once  established  not  lost  by  removal,  873. 

business  homestead,  873. 
Implements  of  trade,  86S. 

what  is  included  in  tools  of  trade,  867. 

state  statute  controls  as  to,  86S. 
Insurance  policies  exempted  by  state  law,  866. 
Jewelry,  854. 
Liens  on  exempt  property  not  affected  by  bankruptcy,  883. 

court  may  delay  discharge  to  permit  enforcement  of,  885. 

mortgage  on  exempt  and  non-exempt  property,  883. 

created  by  legal  proceedings  in  four  months  valid,  883. 

court   rnay   determine   liens   on   property   and   allow   exemptions 
out  of  proceeds,  888,  885. 
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Exemptions  —  Continued. 

Liens  on  exempt  property — Continued. 

court  will  not  enforce  liens  on  exempt  property,  885. 

effect  of  bankrupt  failing  to  claim,  886. 

liens  under  national  homestead  laws  are,  859. 
Military  uniforms,  arms,  etc.,  859. 
Pension  money,  859. 
Property  fraudulently  conveyed,  right  to  exemption  in,  876. 

partnership  property,  875. 

purchased  on  eve  of  bankruptcy,  878. 

sold  in  bulk,  in,  894. 

subject  to,  does  not  pass  to  trustee,  857. 
Receivership  expenses  can  not  be  charged  against,  456. 
Schedules,  should  be  claimed  in,  891. 
Set  apart,  how  to,  895. 

appraisement  to,  897. 

exceptions  to,  896. 

homestead,  in  kind,  898. 

trustee  to,  895. 
State  courts  to  decide  claims  against,  890. 
State  law  governs  exemptions,  861. 

law  of  state  of  domicile  governs,  861. 

court   of  bankruptcy    will   follow   construction   of    state   law   by 
state  court,  860. 

invalid  state  law  will  not  control,  861. 
Title  to  exempt  property,  858. 
Trustee  has  dominion  over  exempt  property  for  what  purpose,  896. 

may  pass  to,  when,  886. 

to  set  apart,  895. 

not  entitled  to  commission  on,  753. 
Waiver  of,  how  made,  891. 

to  pay  certain  creditors,  893. 
Wearing  apparel,  864. 

Exhibits  — 

Attached  to  proofs  may  be  withdrawn,  when,  712. 

Expenses  — 

Administering  estate  entitled  to  priority,   1121. 

reported  in  detail  under  oath,  1123. 

caring  for  and  preserving  the  estate,  1119. 
Bankrupt  required  to  advance,  756. 

allowed  actual  expenses  attending  examination,  1161. 

allowed  actual  expenses  attending  meetings,  when,  1180. 
Clerk  may  require  expenses  to  be  advanced,  236. 
Creditor  can  not  recover  expenses  of  an  attachment  suit,  516. 
Marshal  may  require  expenses  to  be  advanced,  238. 
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Expenses  —  Continued. 

Partnership  cases,  expenses  paid  by  firm  and  partners'  estates,  550. 
Receivership  expenses  paid  from  estate,  452. 

petitioning  creditors  may  be  required  to  pay,  when  petition  dis- 
missed, 516. 
Referee  may  require  expenses  to  be  advanced,  232. 
Sale,  expenses  of,  1088. 
Trustee  entitled  to  expenses,  755. 

audited  by  referee,  743. 
Voluntary  bankruptcy,  deposit  for,  357. 

Ezpnnging  claims  — 

When  "jxamined  and  allowed,  720. 

Extortion  — 

Punishment  for,  1220. 
Extradition  — 

Bankrupt,  of,  1197. 
Foreign  country,  from,  1197. 
Indictment  as  evidence  in,  1201. 
Jurisdiction  of  courts  of  bankruptcy  in,  84. 
Proceedings  to  remove  bankrupts,   1199. 

before  commissioner,  1199. 

before  judge  for  warrant,  1202. 
Removal  of  bankrupt,  how  made,  1203. 


Factors  — 

Do  not  act  in  a  fiduciary  capacity  for  principals,  1384. 

Facts  — 

C.  C.  A.  reviews  only  law  on  petition  to  review,  1425. 
C.  C.  A.  reviews  facts  and  law  on  appeal,  1490. 
Findings  of,  by  arbitrators,  1291. 
Finding  of,  made  on  appeal  to  supreme  court,  1505. 
Reported  by  referee  as  to  contempt,  217. 
Reported  by  referee  as  to  discharge,  1332. 

False  account  — 

Penalty  for  making,  1219.     (See  Offenses.) 

False  claims  — 

Bankrupt  to  disclose  proof  of,  to  trustee,  1182. 
Penalty  for  presenting  vmder  oath,  1219. 
using  in  composition,  1219. 

False  Imprisonment  — 

Liability  not  released  by  discharge,  1365. 
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False  oatb  — 

(See  Offenses.) 

False  pretenses  — 

Goods  obtained  by,  do  not  pass  to  trustee,  when,  840. 
Liability  in  actions   for  obtaining  property  by,   not  affected  by  dis- 
charge, 1358. 

False  representations  — 

Liability   in  actions   for   obtaining  property   by,   not  affected  by   dis- 
charge, 1358. 

Farmers  — 

Can  not  t>e  adjudged  involuntary  bankrupts,  266. 

May  be  voluntary  bankrupl.s,  263. 

Farmer   or  wage  earner   may  be  proceeded   against   under   the   state 

insolvent  law,  38. 
Whether  a  person  is  a  farmer  depends  on  vocation  at  time  of  act  of 

bankruptcy,  268. 
Who  are,  271. 

Federal   court  — 

Suits  stayed  in,  177. 

(See   also   Court  of  Bankruptcy,   Circuit  Court  of  Appeals,  and 
Supreme  Court.) 

Fees  — 

Attorney's  fees   (see  Attorney). 
Bankrupt  required  to  deposit,  357. 
'      Clerk  of  court,  235. 
Marshal,  237. 
Receiver,  453. 
Referee,  229. 
Stenographer,  216. 
Trustee,   749. 
Witness  fees,  1161. 
(See  Compensation.) 

Fiduciary  capacity  — 

Attorney  collects  debts  in  a  fiduciary  capacity,  1384. 
Buyer  and  seller  of  goods  does  not  create,  1384. 

Debt  created  in  any  fiduciary  capacity  not  affected  by  a  discharge,  1381. 
Executors,   trustees,  guardians,  etc.,   1382. 
Factor  does  not  act  in  a  fiduciary  capacity,  1384. 
Meaning  of,   1381. 

Officers  act  in  a  fiduciary  capacity,  1386. 

Unpaid   subscriptions   to    stock   is   not   a   debt  created   in   a   fiduciary 
capacity,  1387. 
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Filing  — 

Arbitrators'  findings,  1291. 
Claims  for  exemptions  by  bankrupt,  377,  891. 
Claims  before  referee  or  in  court,  709. 
Discharge,  application  for,  1295. 

application  to  revoke,  1405. 
Information,  time  of,   1224. 
Jury,  of  application  for,  492. 
List  of  creditors  by  bankrupt,  368. 

by  bankrupt  with  answer  when  more  than  12  creditors,  485 

by  referee,  when,  204. 
Notice  to  take  depositions  with  referee,  1167. 
Petition  in  voluntary  bankruptcy,  356. 

in  involuntary  bankruptcy,  417. 
Schedule  of  property  by  bankrupt,  368. 

by  referee,  when,"  204. 
Trustee's  accounts,  1146. 

penalty  for  not  filing  reports,  736. 

Final  — 

Accounts  of  trustees,  1145. 

allowance  of,  1145. 

notice  to  creditors  of,  1145. 
'     oaths  to,  1145. 

place  for  examining,  1 145. 
Meeting  of  creditors,  592. 

Finding  — 

Fffect  of  finding  by  arbitrators,  1291. 

Referees'  finding  transmitted  with  records  to  judges,  223,  22& 

Finding  of  facts  — 

On  appeal  to  supreme  court,   1505. 

Can  not  be  reviewed  on  petition  for  revision,  1425. 

May  be  reviewed  on  appeal,   1490. 

Fines  — 

Not  provable,  613. 

Orders  of  court  enforced  by,  1251. 

Referee,  of,  acting  when  interested,  228. 

purchasing  property  of  estate,  229. 

refusing  inspection  of  accounts,  229. 
Trustee  refusing  inspection  of  accoimts,  etc.,  229. 
(See  also  Crimes  and  Offfnses.) 

Fire   Insnranfse 

Policies  do  not  pass,  822. 

When  bankrupt  may  sue  to  recover  for  fire,  822.      • 

(See  Insurance.) 
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Firm  — 

(See  Partnership.) 

Fixed  liability  — 

Evidenced  by  instrnraient  in  writing  provable,  616. 

Illustrative  cases  of,  610. 

Includes  money  promised  as  well  as  now  due,  611. 

Judgments  prior  to  bankruptcy  are,  612. 

Limited  to  debts  provable  under  first  clause  of  Sec.  63,  609. 

What  constitutes  a  fixed  lability  absolutely  owing,  609. 

Fixtures  ■ — 

When  part  of  bankrupt's  estate,  805. 

Florida  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  SO. 

Foreign  country  — 

Bankrupt  to  transfer  property  in  foreign  countries  to  trustee,  768. 

Foreign   creditors  — 

How  affected  by  discharge  in  this  country,  1338. 

Foreign  discharge  — 

Efiect  of  foreign  discharge  on  American  debts,  1340. 
Efifect  as  between  states,  1341. 

Foreigner  — 

Preference  given  to,  975. 
(See  Alien.) 

Forfeiture  — 

Debts  due  as  forfeiture,  Jiow  far  allowed,  1135. 

Referee  forfeits  office  by  acting  in  case  when  interested,  228. 

by  purchasing  property  of  the  estate.  228. 

by  refusing  inspection  of  accounts,  228. 
Trustee  forfeits  office  by  refusing  inspection  of  accounts,  228. 

Forms  — 

Adjudication  of  bankruptcy,  1625. 

debtor  is  not  bankrupt,  1624. 

and  designation  of  newspaper,  1626. 
Affidavit.     (See  Oath.) 

of  lost  bill  or  note,  1659. 
Ancillary  order  to  pay  funds  of  bankrupt  to  a  trustee  appointed  in 

another  district,  1744. 
Answer,  1600# 

to   creditors'  petition,   1602. 
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Forms  —  Continued. 

Appeal,  petition  for,  1764. 

assignment  of  errors,  1768-1772. 

bond  on,  1766. 

citation  on,  1767. 

motion  and  order  to  dispense  with  printing  record,  1803,  1804. 

order  allowing  cross,  1766. 

order   extending   time   within   which   to   file   record   in   appellate 
court,  1802. 

order  granting,  1765. 

petition  for  review  in  C.  C.  A.,  177S-1796. 

writ  of  certiorari  for  diminution  of  record,  1806. 
Appearance  of  United  States  in  C.  C.  A.,  without  citation,  1803. 
Appointment,  oath  and  report  of  appraisers,  1635. 
Appraisers,  appointment,  oath  and  report  of,  1635. 
Assignee  for  creditors  to  account,  order  for,  1723. 

pay  funds  to  trustee,  order  that,  1722. 

rule  to  show  cause  why  he  should  not  pay  funds  to  trustee  in 
bankruptcy,   1723. 

rule  to  pay  over  money,  response  of,  1724. 
Assignment  of  errors,  1768,  1769,  1771,  1772. 
Attorney  to  creditor's  petition,  affidavit  by,  1597. 

in  fact,  general  letter  of,  1637,  1639. 

order  allowing  fee  to,  1662,  1663. 
Bankrupt,  order  for  examination  of,  1645. 

deliver  assets  to  trustee,  order  that,  16S0. 

examination  of,  1645. 
Bill  to  recover  a  preference,  1746. 
Bond  on  appeal,  1766. 

to  marshal,  1612. 

of .  referee,   1629. 

of  trustee,  1643. 
Certificate  by  referee  to  judge.  1734,  1736,  1737,  1738. 

of  referee  to  record  of  proceedings,  1704. 
Certiorari  for  diminution  of  record,  1806. 

petition  to  the  supreme  court  for  writ  of,  1809. 

return  to  writ  of,  1808. 
Citation  on  appeal,  1767. 
Claim.     (See  Debt.) 
Composition,  petition  for  meeting  to  consider,  1705. 

application  for  confirmation  of,  1708. 

notice  to  creditors  of  meeting  to  consider,  1707. 

order  for  meeting  to  consider,  1706. 

order  for  hearing  on  petition  to  confirm,  1709. 

order  to  conform,  1711. 

order  of  distribution  on,  1712. 
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Contempt,  motion  for  rule  to  show  cause  against  bankrupt,  1713. 
rule  to  show  cause  against  bankrupt,  1714. 

answer  of  bankrupt  to  rule  to  show  cause,  1715. 

affidavit  of  trustee  that  bankrupt  has  not  obeyed  order  of  ref- 
eree, 1714. 

order  to  take  additional  evidence  on  rule  to  show  cause,  1716. 

order  finding  that  bankrupt  has  concealed  assets,  1717. 

order  committing  bankrupt  for,  1718. 

order  of  referee  recommending  commitment  for,  1719. 

commitment  for,  1720. 

order  purging  of,  1721. 
Corporation,  voluntary  petition  by,  1S81. 
Creditors'  petition,  1595. 
answer  to,  1602. 

order  permitting  creditor  to  join  in,  1609. 
order  to  show  cause  upon,  1599. 
to  join  in  petition,  orders  permitting  creditors,   1609. 

notice  of  first  meeting  of,  1633. 

minutes  of  meeting  of,  1647. 

notice  of  final  meeting  of,  1699. 

appointment  of  trustee  by,  1640. 
Cross-appeal,  order  allowing,   1766. 
Debt,  affidavit  of  lost  bill  or  note,  1659. 

by  agent  or  attorney,  proof,  1657. 

by  agent,  proof  of,  secured,  1658. 

by  partnership,  proof  of,  1656. 

due  corporation,  proof  of,  1655. 

order  allowing  attorney's  fee,  1662,  1663. 

order  allowing  claim  of,  1660,  1661. 

order  expunging  claim,  1668. 

order  disallowing  claim  of,  1661. 

order  disallowing  and'expunging  claims,  1666. 

order  reducing  claim,  1667. 

petition  to  expunge  claim,  1663. 

proof  of  secured,  1654. 

proof  of  unsecured,  1652. 

proved  at  first  meeting,  list  of,  1636. 
Debtor's  petition,   1580. 
Decree.     (See  Judgment.) 
Deed  from  trustee  to  purchaser,  1761. 
Denial  of  bankruptcy,  1600. 

Deposition,  examination  of  bankrupt  or  witness,  1646. 
Discharge,   petition  for,  1750. 

clerk's  memoranda  of  bankrupt's  petition  for,  1760. 

notice  of  application  for,  1753. 

of  bai:krupt,  1761. 
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Forms  —  Continued. 

Discharge — Continued. 

order  referring  petition  to  referee,  1756,  1757. 

proof  of  publication,   1754. 

referee's  report  on  petition  for,  1757. 

specification  of  grbunds  in  opposition  to,  1754,  1755. 
Dividend,  notice  of,  1696. 
Dividends,  list  of  claims  to  be  recorded  by  referee  and  delivered  to 

trustee,  1695. 
Examination  of  bankrupt  order  for,  1645. 

of  bankrupt  or  witness,  1646. 
Exemptions,  trustee's  report  of,  1689. 
Injunction,  motion  for,  1616. 

order  denying,  1619. 

petition  to  enjoin  disposing  of  bankrupt's  estate,  1613. 

petition  to  stay  pending  suit,  1617. 

temporary  restraining  order,  1616. 

to  stay  suit,  1618. 
Intervening:;  petition  of  vendee  under  conditional  sale,  1631. 
Judgment  on  review   of  order  of  referee  by  the   judge,   1739,   1740, 
1741,  1743. 

for  sale  free  from  liens,  1673. 

on  mandate,  1809. 
Jury  trial,  order  for,  1601. 

Lien,  petition  and  order  for  redemption  of  property  from,  1670. 
Mandate,  final  decree  or  judgment  on,  1809. 
Marshal,  bond  to,  1612. 

warrant  to,  1610. 
Motion  to  correct  journal  entry,  1739. 
Notice  to  creditors  of  meeting  for  composition,  1707. 

of  application  for  discharge,  1753. 

to  attorney  for  bankrupt  with  reference  to  discharge,  1752. 

of  dividend',  1696. 

of  filing  petition  for  review  in  C.  C.  A.,  1774. 

of  first  meeting  of  creditors,  1633. 

of  final  account,  declaration  of  dividends,  etc.,  1694. 

of  final  meeting  of  creditors,  1699. 

of  petition  for  removal  of  trustee,  1749. 

of  petition  to  sell  real  estate,  1679. 

of  petition  and  sale  of  chattels,  1689. 

of  sale  of  bank  stock,   1687. 

of  sale  of  uncollected  accounts,  1686. 

of  trustee's  sale  subject  to  lien,  1681. 

waiver  of,  1664. 
Oath  to  Schedule  A,  1587. 

to  Schedule  B,  1592. 

of  appraisers,  1635. 
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Forms  —  Continued. 
Oath — Continued. 

by  attorney  to  creditors'  petition,  1S97. 

of  bankrupt,  final,  1758. 

of  referee,  1629. 

to  final  account  of  trustee,  1692. 
Order  permitting  creditor  to  join  in  creditors'  petition,  1609. 

to  show  cause  upon  creditors'  petition,  1599. 

of  adjudication  and  designating  newspaper,  1626. 

of  reference,  1627. 

of  reference  in  judge's  absence,  1628. 

that  bankrupt  d-eliver  assets  to  trustee,  1650. 

for  choice  of  new  trustee,  1698. 

for  costs  and  confirming  accounts,  1697. 

for  jury  trial,  1601. 
Partnership  affairs,  petition  of  administrator  of  deceased  partner  to 
settle,  1608. 

petition,  1593. 
Petition  of  administrator  of  deceased  partner  to    settle  partnership 
affairs,   1608. 

of  vendee  under  conditional  sale,  intervening,  1631. 

for  appeal  in  bankruptcy,  1764. 

creditors',  1595. 

partnership,    1593. 

corporation,  1581. 

affidavit  by  attorney  to  creditors',  1597. 

debtor's,  1580. 

answer  to  creditors',  1602. 

order  to  show  cause  upon  creditors',  1599. 

for  meeting  to  consider  composition,  1705. 

for  discharge,  1750. 

to   expunge   claim,   1663. 

for  receiver,  1619. 

for  removal  of  trustee,  1748. 

to  stay  pending  suit,  1617. 

and  order  for  redemption  of  property  from  lien,  1670. 

and  order  for  private  sale,  1683. 

and  order 'for  sale  by  auction  of  real  estate,  1669. 

and  order  for  sale  of  perishable  property,  1684. 

and  order  for  sale  subject  to  lien,  1678. 

to  enjoin  bankrupt  from  disposing  of  property,  1613. 

to  review  order  of  referee,  1725,  1728,  1729,  1730,  1731. 

to  sell  real  estate  free  from  lien,  1671. 

to  sell  portion  of  bankrupt's  estate  subject  to  lien,  1680. 

by  assignee  to   review  order  of  a   referee  on  rule  to  pay  over 
money  to  a  receiver  in  bankruptcy,  1728. 

by  trustee  to  review  order  allowing  a  claim,  1725. 
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Forms  —  Continued. 
Petition — Continued. 

by  trustee  to  recover  a  preference,  1630. 
for  review  in  C.  C.  A.,  1775-1794. 

for  review  in  C.  C.  A.,  notice  of  filing,  1774. 

for  writ  of  certiorari  in  supreme  court,  1809. 
Poor   person,   motion   and   order   to   dispense   with    printing   record, 

1803,   1804. 
Preference,  bill  to  recover  a,  1746. 

order  to  surrender  before  proving  claims,  1665. 

petition  by  trustee  to  recover,  1630. 
Publication   of   notice    of   first   creditors'   meeting,    affidavit   in   proof 
of,  1634. 

of  proof  of  application  for  discharge,  1754. 
Purchaser,  deed  of  trustee  to,  1761. 
Receiver,  petition  for,  1619. 

order  appointing,  1621. 

order  refusing  to  appoint,   1620. 

order  to  put  him  in  possession,  1622. 

marshal's  return  on  order  to  put  receiver  in  possession,  1623. 
Record   in    appellate    court,    order   extending   time   within   which   to 
file,  1802 

certiorari  for  diminution  of,  1806. 

motion  and  order  to  dispense  with  printing,  1803,  1804. 

order  to  send  up  exhibits,  1800,  1801. 

praecipe  designating  parts  of,  1798,  1799. 

of  proceedings  before  referee,  1700,  1701,  1703,  1704. 

stipulation  to  omit  parts  in  printing,  1804. 

stipulation  to  use  printed  records,.  1802. 

stipulation  reducing,  1797. 
Referee,  bond  of,  1629. 

oath,  1629. 

appointment  of  trustee  by,  1641. 

list  of  claims  and  dividends  to  be  delivered  to  trustee  by,  1695. 

record  of  proceedings  on  composition,  1703. 

record  of  proceedings — trustee  appointed — assets  distributed,  1701. 

record  of  proceedings — no  trustee —  no  assets,  1700. 

to  record  of  proceedings,  certificate  of,  1704. 

to  judge,  certificate  by,  1734,  1736,  1737,  1738. 

order  confirming  order  of,  1739. 

order  reversing,  1740. 

on  petition  to  discharge  report  of,  1757. 
Reference,  order  of,  1627. 

in  judge's  absence,  order  of,  1628. 
Sale,  petition  and  order  for  private,  1683. 

of  bank  stock,  notice  and  report  of,  1687. 

of  unmanufactured  stock,  report  of  trustee  of,  1688. 
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of  perishable  property,  petition  and  order  for,  1684. 

of  uncollected  accounts,  order  for,  1685. 

of  uncollected  accounts,  notice  of,  1686. 

of  real  estate,  petition  and  order  for,   1669. 

'of  real  estate,  notice  of  petition  for,  1679. 

of  real  estate  free  from  lien,  petition  for,  1671. 

of  real  estate  free  from  liens,  decree  for,  1673. 

subject  to  lien,  petition  and  order  for,  1678. 

subject  to  lien,  notice  of  trustee's,  1681. 
Schedule  A,   1583.  ♦ 

Schedule  B,  1588. 
Specification  of  grounds  in  opposition  to  discharge,  1754,  1755. 

in  opposition  to  discharge,  order  referring  to  referee,  1756,  1757. 
State  court,  order  that  trustee  appfy  to  be  made  party  to  suit  in,  1651. 

to  pay  to  trustee  funds  in  court,  order  that,  1651. 
Stay  suit,  inj,unction  to,  1618. 

pending  suit,  petition  to,  1617. 
Summons  to  witness,  1646. 

and  severance,  order  of,  1765. 
Subpoena  to  bankrupt,  1600. 

Supreme  court,  petition  for  writ  of  certiorari  in,  1809. 
Trustee  by  creditors,  appointment  of,  1640. 

appointment  by  referee,  1641. 

bond  of,  1643.' 

order  approving  bond  of,  1644. 

notice  of  appointment  of,  1642. 

order  for  choice  of  new,  1698. 

order  that  none  be  appointed,  1644. 

petition  for  removal  of,  1748. 

notice  of  petition  for  removal  of,  1749. 

order  for  removal  of,  1749. 

account  of,  1691. 

deed  of,  1761. 

order  allowing  account  and  discharging,  1693. 

petition  b}',  to  recover  a  preference,  1630. 

to  review  order  allowing  a  claim,  petition  by,  1725. 

apply  to  be  made  party  to  suit  in  state  court,  order  that,  1651. 

order  of  estate  court  to  pay  funds  to,  1651. 

of  sale  subject  to  lien,  report  of,  1682. 

oath  to  final  account,  1692. 

in  bankruptcy,  order  that  assignee  for   creditors  pay  over  funds 
to,  1722. 

order  that  bankrupt  deliver  assets  to,  1650. 

report  of  no  assets,  1690. 

report  of  exempt  property,  1689. 
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\Varrant  ta  marshal,  1610. 
Witness,  examination  of,  1646 
summons  to,  1646. 

Forms  of  procedure  — 

United  States   supreme  court  to  prescribe,   for  courts  of  bankruptcy, 
1561. 

Franchises  — 

Pass  to  trustee  if  transferrable,  813. 

Which  are  not  assignable  do  not  pass  to  trustee,  815. 

Fraud  — 

Actual  fraud  necessary  to  avoid  a  transfer,  when,  307. 
Books  of  account  concealed  by  fraud  prevents  discharge,  1314. 
Concealing  of  property  by  fraud,  punishment  for,  1206 
Confirmation  of  composition  may  be  opposed  on  the  ground  of  fraud, 
1273. 

may  be  set  aside  when  procured  by  fraud,  1285. 
Debts  created  by  fraud  released  by  discharge,  when,  1375. 
Discharge  may  be  revoked  when  obtained  by  fraud,  1405. 
Liability  in  actions  for  fraud  not  affected  by  discharge,  1358,  1377. 
Liens  tainted  with  fraud  may  be  avoided,  905. 

sought  and  permitted  in  fraud  of  the  provisions  of  the  bankrupt 
act  dissolved,  etc.,  910. 

fraudulent  withholding  of  liens  from  record,  920. 
Misrepresentations  as  to  credit,  1361. 
Mortgages   given   with   intent   to   hinder,   delay   or    defraud   creditors 

invalid,  954. 
Pledge  in  fraud  of  the  bankrupt  law  is  void,  971. 
Property  fraudulently  transferred  passes  to  the  trustee,  784. 
Property  fraudulently  purchased  by  the  bankrupt  may  be  recovered  by 

the  vendor,  840. 
Waiver  of  fraud,  1379. 

Fraudulent  transfer  — 

An  act  of  bankruptcy,  307. 

Allegations  in  action  to  set  aside,  1064. 

Decree  annulling,   1070. 

Distinction    between    suit    to    set    aside    preference    and    fraudulent 

transfer,  1059. 
Gift  to  debtor's  wife  or  children  not  necessarily  a  fraudulent  transfer, 

790. 
Ground  for  refusing  discharge,  1324. 
Includes  concealing  or  removing  property,  311. 
Intent  of  the  debtor,  308. 

Judgment  of  recovery  in  suit  to  set  aside,  1068. 
Must  involve  actval  fraud,  787. 
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Frandnlent  transfer  —  Continued. 

Property  transferred  in  fraud  of  creditors  passes  to  trustee,  784. 

Right  of  creditor  to  avoid  fraudulent  mortgage,  958. 

Test  of  transfer  is  bona  fides,  787. 

Trustee  vested  with  title  to  property  fraudulently  transferred,  784. 

Fraudulent  sales  — 

Vendor  may  disaffirm  sale  and  recover  property,  840. 
I'nrther  credit  — 

When  claim  for  further  credit  may  be  set  off,  667. 


Gamisliment  — 

Effect  to  place  property  in  custodia  legis,  136. 
Lien  created  by,  940. 

Georgia  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  SO. 

General  assignment  — 

An  act  of  bankruptcy,  328. 

Assets  distributed  under,  recovery  of  by  trustee,  127. 

Assignee  not  liable  to  trustee  for  distributing  assets,  129. 

Creditors  estopped  to  charge  as  an  act  of  bankruptcy,  394. 

In  what  court  property  to  be  administered,  127. 

Legality  of,  127.    • 

May  be  set  aside,  when,  127. 

Not  a  fraudulent  conveyance  to  hinder,  delay,  etc.,  310. 

Services  in,  when  entitled  to  priority,  1121,  132. 

Title  of  assignee,  129. 

Validity  of,  as  affected  by  the  national  act,  39. 

General  orders  — 

Abbreviations    and    interlineations    in    petitions    and    schedules    for- 
bidden (Order  S),  1563. 
Accounts  of  marshal   (Order  19),  1569. 
referee  (Order  26),  1573. 
trustee  (Order  17),  1568. 
Amendments  of  petition  and  schedules  (Order  11),  1566. 
Appeals  (Order  36),  1578. 

from  circuit  courts  of  appeals  (Order  36),  1528. 
courts  of  bankruptcy  (Order  36),  1578. 
supreme  court  District  of  Columbia  (Order  36),  1578. 
supreme  court  of  territory   (Order  36),   1578. 
to  circuit  courts  of  appeals  (Order  36),  1578; 
svipreme  court  of  territory  (Order  36),  1578. 
supreme  court  of  United  States   (Order  36),  1578. 
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General  orders  —  Continued. 

Application  for  approval  of  composition   (Order  12),  1S66. 

discharge  of  bankrupt  (Order  12),  1566. 
form  of  (Order  31),  1S7S. 
Appointment  and  removal  of  trustee  (Order  13),  1567. 
Arbitration  (Order  33),  1576. 

Assignment  of  claims  before  proof  (Order  21),  1570. 
Attorney,  conduct  of  proceedings  by   (Order  4),  1562. 

execution  of  letter  of  (Order  21),  1570. 
Checks  for  money  deposited  (Order  29),  1574. 
Circuit  courts  of  appeals,  appeals  from  (Order  36),  1578. 

to  (Order  36),  1578. 
Claims,  assignment  of,  before  proof  (Order  21),  1570. 

compounding  of  (Order  28),  1574. 

of  persons  contingently  liable   (Order  21),  1570. 

proof  of  (Order  21),  1570. 

re-examination  of  (Order  21),  1570. 
Clerk,  compensation  of  (Order  35),  1577. 

indemnity  for  expenses  of   (Order  10),  1565. 

indorsement  of  papers  by  (Order  2),  1562. 
Compensation  of  clerk,  referee  and  trustee  (Order  35),  1577. 
Composition,  approval  of  (Order  12),  1566. 

opposition  to   (Order  32),  1576. 
Compounding  of  claims   (Order  28),  1574. 
Conduct  of  proceedings   (Order  4),  1562. 
Consolidation  of  petitions   (Order  7),  1564. 
Costs  in  contested  adjudications  (Order  34),  1576. 
Courts  of  bankruptcy,  appeals  from   (Order  36),  1578. 
Creditors,  special  meeting  of  (Order  25),  1573. 
Debtor,  imprisoned    (Order  30),  1575. 
Debts,  proof  of  (Order  21),  1570. 
Deposition  before  referee  (Order  22),  1572. 
Discharge  of  bankrupt,  application  for  (Order  12),  1566. 

opposition  to  (Order  32),  1576. 

petition  for  (Order  31),  1575. 
•Districts,  petitions  in  different   (Order  6),  1563. 
Docket   (Order  1),   1561. 
Duties  of  referee  (Order  12),  1566. 

trustee  (Order  17),  1568. 
Examination  of  witnesses  (Order  22),  1572. 

Expenses   of   clerk,   marshal   or   referee,   indemnity   for    (Order   10), 
1565. 

allowance  of  (Order  35),  1577. 
Fees  of  clerk  (Order  35),  1577. 

referee  (Order  35),  1577. 

trustee    (Order  35),   1577. 
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General  orders  —  Continued. 

Filing  of  papers   (Order  2),  1562. 

after  reference  (Order  20),  1570. 
Finding  of  facts  by  referee   (Order  12),   1S66. 
Forms   (Order  38),  1579. 
Frame  of  petitions  (Order  5),  1563. 
General  provisions  (Order  37),  1578. 
Habeas  corpus  of  imprisoned  debtor  (Order  30),  1575. 
Imprisoned  debtor   (Order  30),  1575. 

Indemnity  for  expenses  of  clerk,  marshal  or  referee  (Order  10),  1565. 
Injunctions  of  proceedings  of  courts  or  officers   (Order  12),  1566. 
Interlineation  and  abbreviation  in  petitions  and  schedules  forbidden 

(Order  5),  1563. 
Inventory  by  trustee  (Order  17),  1573. 
Involuntary  bankruptcy,  costs  in  (Order  34),  1576. 

.  schedule  in  (Order  9),  1565. 
Judge  to  hear  application  for  composition   (Order  12),  1566. 
discharge  of  bankrupt  (Order  12),  1566. 
injunction  (Order  12),  1566. 
removal  of  trustee  (Order  13),  1567. 
review  by   (Order  27),  1573.  , 

Jurisdiction  of  two  petitions  in  different  districts   (Order  6),  1563. 
Marshal,  accounts  of  (Order  19),  1569. 

indemnity   for  expenses  of    (Order   10),   1565. 
Meeting  of  creditors,   first    (Order  12),  1566. 

special  (Order  25),  1573. 
Moneys  deposited,  payment  of   (Order  29),  1574. 
*      Notices  to  creditors  (Order  21),  1570. 

Opposition  to  discharge  of  composition    (Order  32),   1576. 
Order  of  reference  (Order  12),  1566. 
Orders  of  referee  (Order  23),  1572. 
Papers,  filing  of  (Order  2),  1562. 

after  reference  (Order  20),  1570. 
Partnership  cases,  proceedings  in   (Order  8),  1564. 
Payment  of  moneys  deposited   (Order  29),  1574. 
Perishable  property,  sale,  of  (Order  18),  1569. 

Petition  and  schedules,  abbreviations  and  interlineations  in,  forbidden 
(Order  5),  1563. 
amendments  to   (Order  11),  1566. 
for  discharge  (Order  31),  1575. 
.  Petitions,  frame  of  (Order  5),  1563. 

in  different  districts   (Order  6),  1563. 
two  or  more  against  common  debtor  (Order  7),  1564. 
Poor  bankrupts,  payment  of  fees  in  case  of  (Order  3S),  1577. 
Practice  and  procedure  (Order  37),  1578. 
Priority  of  petitions   (Order  7),  1564. 
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General  orders  —  Continued. 

Proceedings,  conduct  of  (Order  4),  1S62. 
Process   (Order  3),  1S62. 
Proof  of  debts  (Order  21),  1570. 
Property,  redemption  of  (Order  28),  1S74. 

sale  of  (Order  18),  1569. 
Proved  claims,  transmission  of,  to  cleric  (Order  24),  1573. 
■Record  of  clerk  (Order  1),  1561. 

on  appeal  to  supreme  court  of  United  States  (Order  36),  1578. 
Redemption  of  property  and  compounding  of  claims  (Order  28),  1574. 
Re-examination  of  claim   (Order  21),  1570. 
Referee,  accounts  of  (Order  26),  1573. 

certificate  of,  to  judge   (Order  27),  1573. 

compensation  of  (Order  36),  1578. 

duties  of  (Order  12),  1566. 

finding  of  facts  by  (Order  12),  1566. 

indemnity  for  expenses  of  (Order  10),  1565. 

indorsement  of  papers  by  (Order  2),  1562. 

orders  of  (Order  23),  1572. 

proceedings  before   (Order  12),  1566. 

record  of  (Order  1),  1561. 

to  notify  trustee  of  his  appointment  (Order  16),  1568. 

to  transmit  list  of  proved  claims  to  clerk  (Order  24),  1573. 
Reference,  order  of  (Order  12),  1556. 

papers  filed  after  (Order  20),  1570. 
Removal  of  trustee  (Order  13),  1S67. 
Review  of  judge  (Order  27),  1573. 
Sale  of  property  (Order  18),  1569. 

Schedule,   abbreviations  and  interlineations  in,   forbidden    (Order  5), 
1563. 

amendments  to   (Order  11),  1566. 

in  involuntary  bankruptcy  (Order  9),  1565. 
Special  meeting  of  creditors   (Order  25),  1573. 
Subpoena  (Order  3),  1562. 
Summons   (Order  3),  1562. 
Supreme  court  District  of  Columbia,  appeals  from   (Order  36),  1578. 

territory,  appeals  to  (Order  36),  1578. 
from   (Order  36),  1578. 

the  United  States,  appeals  to  (Order  36),  1578. 
Testimony,  taking  of  (Order  22),  1572. 
Transmission  of  proved  cla'ims  to  clerk  (Order  24),  1573. 
Trustee,  appointment  of  (Order  13),  1567. 

compensation  of  (Order  36),  1578. 

duties  of  (Order  17),  1568. 

no  official  or  general,  to  be  appointed  (Order  14),  1657. 

not  appointed  in  certain  cases  (Order  15),  1567. 
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General  orders  —  Continued. 

Trustee,  appointment  of,   etc. — Continued. 

notice  to,  of  appointment  (Order  16),  1568. 

removal  of  (Order  13),  1567. 
Witnesses,  examination  of  (Order  22),  1572. 

Gift  — 

Included  in  the  word  "transfer,''  980. 

Good  faith  — 

Liens  given  in,  etc.,  valid,  90S. 
Mortgages  given  in,  valid,  949. 
Purchases  made  in,  valid,  914. 

Good  will  — 

When  a  part  of  bankrupt's  estate,  807. 

Guarantors  — 

Debts  of,  not  released  by  discharge,  1388. 

Guardian  — 

Debts  of,  nbt  released  by  discharge,  1383. 


H 

Habeas  corpus  — 

Application  for,  1193. 

Burden  of  proof,  1196. 

Evidence  admissible,  1194. 

To  produce  bankrupt  for  examination,  1158. 

To  release  bankrupt  from  imprisonment,  1197. 

To  release  contemnor,  1253. 

Hearing  — 

Claims  contested  before  allowance  heard  by  referee,  715. 

witnesses  may  be  examined  orally  or  by  deposition,  716. 

burden  of  proof,  716. 

adjudication  as  res  judicata,  717. 

order  allowing  or  rejecting,  717. 

reconsideration  after  allowance,  721. 

evidence  on  reconsideration,  721. 
Composition,  objection  to  confirmation  must  be  heard  by  judge,  1275. 
creditors  entitled  to  notice  of,  1275. 
proqfs  may  be  introduced  before  judge,  1276. 
matter  may  be  referred  to  referee,  1276. 
object  of  hearing,   1276. 
order  on,  1276. 
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Hearing  —  Continued. 

Discharge,  application  must  be  decided  by  judge,  1329. 

creditor  may  set  petition  for  hearing,  1328. 

bankrupt  required  to  attend,  1329. 

issues  may  be  referred  to  referee  for  report,  1329. 

testimony  of  bankrupt  on  examination  may  be  used  at,  1330. 

testimony  of  other  persons  taken  outside  hearing  not  admissible, 
1330. 

evidence  confined  to  support  specification  of  objections,  1331. 

one  ground  sustained  sufficient  to  defeat  discharge,  1331'. 

burden  of  proof,  1331'. 
Petition  in  bankruptcy,  judge  to  hear  and  determine  without  jury,  488. 

hearing  postponed,  if  composition  offered,  488. 

judge  may  hear  testimony,  489. 

may  refer  proceedings  to  referee  for  report,  489. 
may  refer  to  jury  as  in  equity,  490. 

trial  by  jury  as  of  right,  491. 

questions  for  judge  when  jury  demanded,  490. 

the  trial  by  jury,  493. 

burden  of  proof,  496. 

order  of  adjtwlication,  497. 

effect  as  res  judicata,  499. 

referee  may  make  adjudication  on  certificate  of  absence  of  judge, 
210. 
Referee  usually  conducts  hearings,  205. 

in  what  cases  hearing  must  be  before  judge,  208. 
Staying  suit,  hearing  in  state  court,  178. 

hearing  in  court  of  bankruptcy,  179. 

"Hinder,  delay  or  defraud"  — 

Act  of  bankruptcy,  when,  307. 
Avoid  transfers  to,  784. 

Hire  — 

(See  Wage  _Eaener.) 

Holder  of  lien  — 

Trustee  subrogated  to  rights  of,  when,  914. 
(See  also  Secured  Creditor.) 

Holidays  — 

Not  counted,  999. 
What  are,  1000. 


Homestead  — 

(See  Exempt  Property.) 

Business  homestead  exempt,  when,  873. 

Head  of  family  entitled  to,  873. 
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Homestead  —  Continued. 

Occupancy  of  premises  as,  871. 
Ownership  necessary,  870. 
Property  fraudulently  conveyed,  876. 
State  law  controls,  869. 


I 

Idaho  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  52. 

Illinois  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  52. 

Immunity  — 

(See  Arrest.) 

Bankrupt  protected  by  Sec.  7,  clause  9,  1234. 

Court  to  determine  extent  of,  1175. 

Incriminating  evidence,  1170. 

Privileged  communications,   1174. 

Testimony  can  not  be  used  in  criminal  cases,  \frhen,  1171. 

Impair  obligation  of  contracts  — 

Bankrupt  laws-  of  congress  may,  20. 
Discharge  releasing  part  of  debt  does,  20. 
State  law  can  not,  22. 

Imprisonment  — 

Bankrupt  protected  from,  1187. 

subject  to,  for  what  offenses,  1205,  et  seq. 
Contempt  punishable  by,  1251. 
Courts  of  bankruptcy  to  enforce  orders  by,  1236. 
Discharge  prevented  by  offense  punishable  b}',  1312. 
Offenses  punishable  by,  1206,  et  seq. 
Referee  can  not  exercise  power  of,  217. 
Trustee  subject  to,  for  what  offenses,  1206. 

Inability  — 

Of  judge  to  act,  when  to  certify  fact  to  referee,  234. 

Of  referee  to  act,  judge  may  act  or  appoint  another  referee,  200. 

Inconveniende  — 

Place  of  creditors'  meeting  may  be  fixed  to  avoid,  575. 

Incumbrances  — 

Included  in  "transfers,"  980. 

Subsequent  to  act,  etc.,  within  four  months,  to  defraud,  etc.,  void,  908. 
Within  four  months,  void  under  state  laws,  void  under  act,  908. 
(See  also  Liens,  Mortgages,  Preferences.) 
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Incriminating  testimony  — 

(See  Immunity.) 

Indebtedness  — 

Amount  of  petitioning  creditors',  395. 

Total,  of  bankrupt  to  subject  him  to  involuntary  proceedings,  476. 

Indemnity  — 

Bond  of,  by  petitioner,  on  seizure  of  bankrupt's  property,  461. 
For  expenses  of  clerk,  236. 

of  marshal,  238. 

of    referee,    232. 

Indexes  — - 

Clerks  required  to  make,  234. 
Open  to  inspection,  234. 

Indian  — 

May  be  bankrupt,  291. 

Indiana  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  S3. 

Indictments  — 

Averments  in,  689. 

Averments  for  concealing  assets,  1226. 

Allegations  of  conspiracy  to  conceal  assets,  1207. 

Averments  for  false  oath  or  perjury,  1227. 

Or  information,  1224. 

As  evidence  in  extradition  proceedings,  1201. 

Corporate  officers  subject  to,  1223. 

Persons  generally  subject  to,  1222. 

Individual  — 

(See  Partnership.) 

Assets,  SSS. 

Debts,  SS8. 

Bankruptcy  of  partner,  S38. 

Estate  of  parner  to  be  administered,  548. 

IndoTser  — 

May  prove  against  bankrupt's  estate,  625. 

May  prove  for  full  amount  against  bankrupt  maker,  626. 

May  prove  if  principal  fails  to  prove,  677. 

May  receive  preference  from  principal,  989. 

Provable,  claims  against  bankrupt  as,  620. 

What  are  preferences  in  favor  of,  1029. 

When  may  prove  against  the  estate  of  maker  and,  623. 

Right  to  set  off,  664. 
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Infants  — 

Adjudged  bankrupts,  when,  291. 

Claims  against  bankrupts,  time  for  proving,  682. 

Defence  of  infancy,  477. 

Unclaimed  dividends,  time  for  claiming,  1144. 

Partner  in  insolvent  firm,  292. 

In  forma  pauperis  — 

Involuntary  cases,  not  in^.  417. 
Voluntary  cases,  when,  357. 

Information  — 

Criminal  proceedings  begun  by,  when,  1224. 
Referee  to  furnish,  203. 
Trustees  to  be  furnished  with,  1139. 
to  furnish,  736,  1138. 

Injunction  — 

Court  may  protect  estate  by,  457. 

Power  of  referee  to  grant,  214. 

Application  to  preserve  estate,  458. 

Who  tasiy  apply  to  protect  estate  by,  459. 

Object  of  restraining  order  to  protect  estate,  165. 

Enjoining  a  grantee  from  selling  assets,  165. 

Mortgagee  from  selling  mortgaged  property,  165. 

Enjoining  adverse  claimant  from  selling  property,  165. 

Enjoining  a  creditor   from   transferring  property  claimed  as  prefer- 
ence, 165. 

Restraining  orders  against  persons  to  protect  estates,  164. 

Enjoining  an  assignee  for  the  benefit  of  creditors  from  disposing  of 
property,  165. 

Will   not   enjoin   adverse   claimant  from  dealing   with   property  not 
claimed  by  bankrupt,  166. 

Will  not  enjoin  a  pledgee  from  exercising  rights  under  his  pledge,  166. 

Contempt  for  violation  of,  1238. 
to  violate  after  notice,  1239. 

Dissolving  an  injunction  or  stay,  185. 

Meaning  of  caveat,  attachment  and  injunction,  105. 

Injuries  — 

Actions  for  damages  to  person  do  not  pass  to  trustee,  828. 

to  property  pass  to  trustee,  827. 
Discharge  does  not  release  judgments  in  actions  for  willful  injury  to 
person  or  property,  1353. 

Insane   person  — 

(See  Lunatic.) 

Claims  against  bankrupts,  time  for  proving,  682. 
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Insane  person  —  Continued. 
Insanity  as  a  defense,  477. 
May  be  a  bankrupt,  when,  291. 

when  bankrupt  becomes  an,  proceedings  not  abated,  1204. 

Insolvency  — 

As  an  element  of  an  act  of  bankruptcy,  300. 

Essential  to  third  act  of  bankruptcy,  322. 

Not  an  element  of  general  assignment  as  an  act  of  bankruptcy,  328. 

Admission  of  insolvency -in  writing  as  act  of  bankruptcy,  341. 

At  time  receiver  or  trustee  appointed,  336. 

Meaning  as  applied  to  receiverships  as  act  of  bankruptcy,  332. 

Adjudication  not  presumption  of  insolvency  prior  to  bankruptcy,  985. 

Defense  solvency  when  petition  filed,  483. 

Defense  of  solvency  when  receiver  put  in  charge,  484. 

Defense  of  solvency  at  time  of  act  of  bankruptcy,  483. 

Defense  of  solvency  to  adjudication,  482. 

Definition  of,  984. 

Jury  trial  as  to,  305. 

Question  of  fact,  985. 

Evidence  admissible  on  tjuestioh  of,  304. 

Partnership  is  insolvent,  when,  534. 

Debtor  must  be  insolvent  to  create  preference,  983. 

Insolvent  laivs  — 

(See  Bankrupt  L.\ws.) 

Defined,  29. 

Distinguished  from  bankrupt  laws,  29. 

How  far  state  laws  are  superseded  by  the  national  act,  33. 

State  statutes  regulating  insolvent  estates  are  not,  32. 

State  can  not  impair  obligation  of  a  contract,  22. 

Inspection  — 

Docket  open  to  public,  234. 

Penalty  against  referee  and  trustee  refusing  inspection  of  accounts, 

1231. 
Trustee's  accounts  and  papers  open  to,  745. 

Instrument  of  writing  — 

Debts  evidenced  by,  allowed,  etc.,  616. 
Filed  with  proof  of  claim,  691. 

Lost  or  destroyed,  statements,  etc.,  to  be  filed  with  claim  under  oath, 
691. 
(See  also  Documents.) 

Insurance  — 

Corporations  as  bankrupts,  280. 
'      Fire  policies  do  not  pass  to  trustee,  822. 

when  trustee  may  sue- on  policy  of  fire  insurance,  822. 
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Insurance  —  Continued. 

Life  policies   exempt  by  state  law,  856. 
part  of  state  of  bankrupt,  817. 
bankrupt's  interest  only  passes  to  trustee,  817 
in  which  bankrupt  has  no  interest  do  not  pass,  818. 
must  schedule  amount  and  character  of,  822. 
trustee  may  pay  premiums  on,  when,  820. 
redeeming  by  paying  surrender  value,  821. 
meaning  of  "cash  surrender  value,"  821. 
actual  value,  how  ascertained,  820.    • 

Intent ; — 

Fraudulent  transfer  as  act  of  bankruptcy,  308. 

Preference  as  an  act  of  bankruptcy,  317. 

May  be  presumed  from  nature  of  transaction,  318. 

Presumption  to  prefer  may  be  overcome  by  evidence,  320. 

To  prefer  not  required  in  judicial  liens,  322. 

To  conceal  financial  condition  by  failure  to  keep  books,  1319. 

Is  not  essential  to  fraudulent  transfer  by  bankrupt,  788. 

Bankrupt's  to  give  preference,  978. 

Not  necessary  to  create  mutual  debts  and  credits,  657. 

Interest  — 

Allowable  on  dividends,  when,  1142. 

Penalty  for  non-payment  of  taxes  may  be,  630.  ' 

or  forfeiture  allowed  for  pecuniary  loss  only,  1135. 
Provable  debt,  when,  628. 

owing  at  time  of  bankruptcy  provable,  628. 

future  interest  deducted  from  provable  debts,  629. 

may  be  allowed  on  debts  if  assets  sufficient,  630. 
Secured  creditor  entitled  to  interest  to  time  of  payment,  630,  1110. 
Trustee  to  account  to  estate  for  all,  1136. 

entitled  to  interest  from  commencement  of  suit,  1069. 

Interlocutory  orders  — 

(See  Orders.) 

Protection  of  the  estate,  437. 

to  conduct  business  by  receiver,  449. 

.to  restrain  transfer,  457. 

to  stay  proceeding  in  state  court,  152. 

to  sell  perishable  property,  1106. 

to  seize  debtor's  property,  460. 
Reviewable  on  petition  for  revision,  1420. 

on  appeal,  when,  1457. 

decision  of  C.  C.  A.  on  petition  not  final  or  law  of  the  case,  45. 
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Intervening    creditors  — 

Creditors  may  intervene  to  join  in- the  petition,  387. 

may  intervene  to  make  the  required  number,  387. 

may  intervene  to  make  the  required  amount,  387. 

may  intervene  up  to  the  date  of  adjudication,  385. 

may  purchase  claims  to  intervene,  389. 
.   petitioner  may  request  creditors  to  intervene,  389. 

rights  of  an  intervening  creditor,  390. 

creditor  can  not  withdraw^  to  reduce  number  or  amount,  390. 

when  creditor  may  withdraw,  391. 
Creditors  may  intervene  to  oppose  the  adjudication,  467. 

time  within  which  creditor  may  intervene,  467. 

preferred    creditor   may   intervene   without    surrendering    prefer- 
ence,  468. 

administrators,  executors,  etc.,  may  intervene,  468. 

when  secured  creditor  may  intervene,  469. 

objections  to  intervention  may  be  by  motion,  469 

no  intervention  permitted  to  contest  voluntary  petition,  359. 

Intervention  by  claimants  — 

(See  Reclamation.) 

Court  will  enforce  valid  agreements  with  bankrupt,  852. 
Claimant  may  recover  property  from  trustee,  831. 
Recovery  of  goods  consigned,  386. 
Distinction  between  sale  and  bailment,  836. 

Distinction  between  "sale  and  return"  and  "option  to  purchase,"  834. 
Conditional  sale  of  property  to  be  resold  or  used,  840. 
Validity  of  conditional  sale  depends  on  state  law,  837. 
•     Vendor  may  recover  property  fraudulently  purchased  by  bankrupt,  840. 
Tracing  trust, property  into  estate,  847. 

When  vendor  under  conditional  sale  may  reclaim  property,  839. 
Waives  jury  trial,  855. 

Proceedings  to  reclaim  property  from  trustee,  850. 
Intervening  petition  to  reclaim,  852. 
Form  of  petition  to  reclaim  property,  853. 
Proceedings  on  intervening  petition  to  reclaim  property,  854. 
Reviewable  as  controversy  in  C.  C.  A.,  1452. 
Trustee  may  intervene  in  state  court,  1037fl. 

Inventory  — 

Admissible  as  evidence  of  insolvency,  305. 
Receiver  to  file,  452. 
Schedule  to  be  filed  by  bankrupt,  369. 
Trustee  to  prepare  and  file,  743. 

Investment  — 

Money  belonging  to  the  estate  not  to  be  invested,  742. 
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Involuntary  proceedings  — 

Adjudication,  order  of,  497. 

judge  to  make,  497. 

may  proceed  in  absence  of  bankrupt,  488. 

should  make-  as  soon  as  may  be,  488. 

delayed  if  composition  is  offered,  488. 

judge  may  hear  testimony  and  make  adjudication,  489. 

judge  may  refer  case  before  adjudication,  489. 

may  send  case  to  jury  before  adjudication,  490. 

referee  may  make  adjudication  on  certificate  of  absence  of  judge, 
210. 

proceedings  after,  517. 

referred  to  any  referee  in  district,  511. 

effect  as  res  judicata,  499. 

not  subject  to  collateral  attack,  502. 
Against  whom  proceedings  may  be  begun,  396. 
Amendment  to  petitiovi,  424. 

to  set  out  act  of  bankruptcy  more  than  four  months  after,  425. 

to  cure  a  defective  allegation,  424. 

to  conform  to  proof,  425. 

to   insert   allegation   of  act   of  bankruptcy   in   a   petition   filed  in 
another  district,-  426. 

new  acts  of  bankruptcy  rot  generally  admitted,  426. 

verification  may  be  amended,  426. 

granting  or  refusing  to  amend  discretionary,  422. 

relates  back  to  time  of  filing  petition,  423. 

may  amend  to  aver  jurisdictional  facts,  423. 
Amendment  to  proof  of  claim,  712.  ^ 

referee  may  allow,  712. 

to  change  from  unsecured  to  secured  debt,  713.' 

may  be  on  terms  of  repayment  of  dividends,  713. 

after  participation  in  election  of  trustee,  .713. 

after  the  one  year  period,  687. 
Amendment  to  schedules,  377. 
Answer  to  petition,  472. 

form  of,  473. 

effect  of  supreme  court  from  general  denial  under  code  pleading, 
473. 

respondent  not  confined  to  fhis  form,  474. 

must  be  signed  and  verified  under  oath,  475. 

filed  with  clerk  and  not  referee,  475. 

defenses,  amount  of  petitioner's  debts  less  than  $1,000,  476. 
coverture,  477. 
infancy,   477. 
insanity,  477. 

requisite  domicile,  residence  or  place  of  business  Wanting,  477. 
petitioners  are  not  creditors,  477. 
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Involuntary  proceedings  —  Continued. 
Answer  to  petition  —  Continued. 

defenses  —  Continued. 

debtor  has  not  committed  act  of  bankruptcy,  481. 
solvency,  482. 

that  there  are  more  than  twelve  creditors,  48S. 
Bankrupts,  who  may  be  adjudged  involuntary,  265. 

wage  earners  and  farmers  can  not,  267. 

corporations  since  1910,  276. 

corporations  prior  to  1910,  283. 

partnerships,  530. 

unincorporated  companies,  275. 

estates  of  decedents  can  not  be  brought  into  bankruptcy,  289. 

aliens,  290. 

infants,  291. 

lunatics,  292. 

married  women,  293. 

may  appear  in  person  or  by  attorney,  466. 
Commenced  by  filing  petition,  380. 
Costs  taxable  in,  515. 
Court  in  which  petition  is  filed,  398. 

time  and  manner  of  filing,  417. 

different  petitions  in  the  same  court,  411. 

transfer  of  cases  begim  in  different  districts,  406. 

procedure  where  petitions  are  filed  in  different  courts,  409. 
Creditors  appearing  as  petitioners,  387. 

computing  number  of,  391. 

estoppel  to  be  petitioners,  393. 

number  required,  391. 

who  may  join  in  petition,  387. 
Damages,  instituting  proceedings  ground  for,  426. 
Default,  proceedings  on,  498. 
Demurrer  to  petition,  471. 

will  not  lie  to  answer,  472. 
Dismissing  petition,  512. 

notice  to  creditors  essential,  513. 

after  hearing  on  merits,  513. 

reinstating  proceedings  dismissed,  514. 
Hearing  or  trial  before  judge  when  jury  not  demanded,  488. 

judge  may  hear  testimony,  489. 

may  refer  proceedings  to  referee  for  report,  489. 

may  send  to  jury  as  in  equity,  490. 

hearing  before  judge  when  jury  demanded,  490. 

burden  of  proof,  496. 

judge  and  not  referee  makes  order  of  adjudication,  497. 

jury  trial  may  be  demanded  by  bankrupt,  491. 
creditor  can  not  demand  jury,  492. 
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InToluntary  proceedings  —  Continued. 
Hearing  —  Continued. 

jury  trial — Continued. 

must  be  demanded  in  writing  within  ten  days,  492. 

issues   of   insolvency   and   commission   of   act   of   bankruptcy 

only  submitted  to  jury,  494. 
conduct  of  trial,  494. 

questions  tried  to  judge  when  jury  demanded,  490. 
Oath  to  petition,  416. 

to  answer,  475. 
Order  of  adjudication,  497. 

appointing  a  receiver,  443. 

of  reference,  510. 

authorizing  business  to  be  conducted,  449. 

transferring  cases  begun  in  different  districts,  406. 

restraining  disposition  of  estate,  164,  457. 

seizure  of  debtor's  property,  460. 

staying  suits  in  state  court,  156. 
Partnerships,  proceedings  peculiar  to,  518. 

creditors'  petition  against  a  firm,  539. 

firm  may  defend  a  petition,  541. 

adjudication,  546. 

when   firm   and   individual   estates   are   brought   into    administra- 
tion, 547. 

trustee,  549. 

rule  as   to   administering  estates  of  firms  and   partners,   551. 
Petition,  form  of,  412. 

allegation  of  acts  of  bankruptcy  in,  515. 

allegation  as  to  petitioner's  claim,  514. 

allegation  as  to  the  person,  513. 

allegations   as  to   jurisdiction,  414. 

amount  of  petitioner's  claim,  395. 

may  file  second  petition  when,  395. 

signing  and  filing,  416. 

parties  to,  380. 
Pleading  to  a  petition,  470. 

to  an  answer,  486. 

setting  cause  for  hearing  on  petition  and  answer,  486. 
♦    demurrer  will  not  lie  to  answer,  472. 

demurrer  to  petition,  471. 

time  to  plead,  470. 

debtor  entitled  to   reasonable  time  to   answer  amended  petition, 
475. 

who  may  intervene  to  oppose  a  petition,  468. 
Referee,  reference  by  judge  to,  510. 

reference  by  clerk  to,  236. 
Reinstating  proceedings  dismissed,  514. 
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Involuntary  proceedings  —  Continued. 
Reply  to  answer,  486. 
Schedules  filed  by  bankrupt,  369. 

object  of,  368. 

amendment  to,  377. 

time  and  manner  of  filing,  371. 

general  form  of,  371. 
Second  petition  may  be  filed,  when,  395. 
Seizure   of  debtor's   property,   460. 
Staying  suits  against  debtor,  156. 
Subpoena  is  necessary,   when,  429. 

service  of,  430. 

service  by  publication,  when,  435. 
"return  of,  434. 

method  of  objecting  to  irregularity  of  service,  436. 
Time  within  which  to  file  petition,  417. 

to  plead,  470. 

to  an  amended  petition,  475. 

limit  for  proving  claims,  681. 

proving  claims   liquidated  by   htigation,   684. 

for  amending  -claims,  687. 

lo-nra  — 

Territorial  jurisdiction  and  time  of  holding  courts,   54. 

Issues  — 

Discharge,  on  opposing  a,  1328. 
Involuntary  petition,  488. 

acts  of  bankruptcy  denied,  481. 

by  answer,  472. 

determined  by  judge,  488,  490. 

determined  by  jury,  493. 

general  denial,  473. 

solvency,   482. 
Referee,  issue  of  fact  referred  to,  when,  510. 
Supervisory  petition,  no  issue  of  fact  allowed  on,  1425. 


Joint  and  separate  debts  — 

Of  partners,  559. 

(See  Debts  and  P.^vrtners.) 

Joint  and  separate  property  - 

Of  partners,  553. 
(See  Partnership.) 
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Joint  stock  company  — 

May  be  partnerships,  when,  524. 
(See  Corporations.) 

Joint  tmstees  — 

Bonds,  joint  or  separate,  732. 

Concurrance  of  two  necessary  to  validity  of,  act,  738. 

Creditors  or  court  may  appoint  three,  726. 

Death  of  one  does  not  abate  suits,  749,  1204. 

Judge  — 

Appoints  referees,  199. 
Appoints  trustees,  when,  728. 

Cleric  may  send  case  to  referee  in  absence  of  judge,  206,  210,234. 
Hearing  when  jury  not  demanded,  488. 
Jury  trial,  presides  at,  306. 
May  approve  election  of  trustee,  589. 
May,  order  an  examination,  1155. 
May  order  fees  paid  out  of  the  estate,  when,  210,  236. 
May  refer  cases,  when,  206. 

May  seek  aid  of  jury  in  solving  question  of  fact,  490. 
Referee  may   exercise   certain  powers   of  judge  on   issuance  of  cer- 
tificate by  clerk,  etc.,  234. 

must  not  be  related  to  judge,  201. 

powers  subjedt  to  review  by  judge,  222. 

proceedings  to  review  action  of  referee  on  claim,  725. 

transfer  of  cases  by  judge  from  one  referee  to  another,  207. 
Regularly  makes  adjudication,  36tt 
To  take  possession  of  and  release  bankrupt's  property,  212. 

Judgment  — 

For  alimony  not  provable,  613. 

Appeal  from  judgment  granting  or  denying  discharge,  1443. 

from  judgment  allowing  or  rejecting  claim,  1444. 
Attaches  as  a  lien,  when,  903. 
Bankruptcy  proceedings  appealable,  1439. 
For  breach  of  promise  of  marriage  provable,  612. 
Carries  costs  and  interest  to  date  of  bankruptcy,  612. 
For  costs  provable,  612. 

Creditors  whose  liens  are  avoided  may  prove  claims,  676. 
For  damages  in  tort  not  provable,  669. 
Discharge,  eilect  of,  on  judgment  against  debtor,  1353. 

in  actions  for  fraud,  1377. 

in  actions  to  obtaining  property  by  false  pretenses,  838. 

after  bankruptcy,  1354. 

for  alimony,  1366. 
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Jadgment  —  Continued. 

Discharge,  effect  of — Continued. 

for  breach  of  promise,  1368. 

for  contempt,  13S2. 

for  costs,  1380. 

entered  after  discharge,  13SS. 

entered  after  filing  petition,  1354. 

for  fines,  13S2. 

on  judicial  liens,   1343. 

for  malicious  prosecution,  1366. 

for  negligence,   1366. 

for  penalties,  1352. 

for  personal  injuries,  1363. 

for  seduction,  1368. 

for  support  of  children,  1367. 

for  willful  and  malicious  injuries,  1363. 
Dissolution  of  lien  of  execution  where  sheriff  holds  money,  942. 
Does  not  merge  debt,  615. 
Effect  of  invalidity  of,  942. 
Effect  of  setting  aside  preference,  1070. 
Final  judgments  in  controversies  only  reviewable,  1455. 
For  fine  or  penalty  not  provable,  613. 
On  firm  note  firm  debt,  556. 

Included  in  liabilities  not  released  by  discharge,   1360. 
Jurisdictional  case  in  supreme  court,  1543. 
Liens  by,  925,  941. 

created  within  four  months  dissolved,  when,  909. 
No  execution  returned  mtlla  bona  required  before  trustee  can  resort 

to  equity,  1056. 
Owner  of  judgment  as  petitioning  creditor,  386. 
Pending   bankruptcy   provable,    when,   614. 
Preference  created  by,  979. 
Prior  to  bankruptcy  provable,  612. 
Provable  although  lien  may  be  avoided,  612. 
*    Provable  only  when  evidence  of  debt,  613. 

Rendered  after  bankruptcy  may  be  released  by  discharge,  1354. 

Special  judgment  to  bind  surety  under  attachment,  933. 

For  support  of  minor  children  not  provable,  613. 

In  tort  not  provable  because  not  evidence  of  debt,  614. 

Against  trustee  not  paid  in  full,  when,  1037&. 

To  enforce  natural  or  moral  duties  not  provable,  613. 

Verdict  not  a  judgment,  1353. 

Judicial  code  — 

Bankruptcy  jurisdiction  not  affected  by,  187. 
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Judicial  liens  — 

May  be  dissolved,  when,  925. 

Power  to  stay  proceedings  void  under  dlf,  166. 

Voidable,  when,  909. 

Judicial  sale  — 

(See  Sale.) 

Jurisdiction  — 

Absence  of  jurisdiction  renders  adjudication  void,  505. 

Acquired  on  filing  petition,  104. 

Adverse  claimants,  123,  1050. 

Ancillary  proceedings  in  other  districts,  117. 

Ancillary  order  of  examination,  120. 

Answer,  jurisdiction  may  be  challenged  in,  477. 

Appellate,   1415. 

appeals  in  bankruptcy  proceedings,  1439. 
appeals  and  writs  of  error  in  controversies,  1447. 
case  goes  direct  to  supreme  court  when  involving  only  question 
of  jurisdiction,  1532. 
proceedings   in   supreme   court   to    review   question   of   juris- 
diction, 1534. 
certificate  required,  1536. 

trial  and  decision  of  jurisdictional  question,  1541. 
power  of  supreme  court  to   review  bankruptcy  cases   from  state 
courts,  1544. 
Appointment  of  receivers  in  bankruptc}',  439. 
Assign  dower,  880. 

Attaches  in  bankruptcy  proceedings,  when,  97. 

Attorney  not  admitted  to  practice  in  court  does  not  affect  jurisdic- 
tion on  voluntary  petition,  239. 
Bankruptcy  proceedings  is  exclusive,  85,  96. 

power  included  in  bankruptcy  proceedings,  92. 
section  2  of  national  act  conferring,  82. 
Circuit  court  in  bankruptcy  prior  to  January  1,  1912,  186. 
Circuit  court  of  appeals,  1412,  et  seq. 
(See  Circuit  Court  of  Appeals.) 
Concurrent  jurisdiction  of  state  and  federal  courts  in  controversies, 
87,  109. 
rule   of  comity  where   state  and   federal  jurisdiction  concurrent, 
137. 
Conflict  between  court  of  bankruptcy  and  other  federal  courts,  196. 
Consent  to,  1045. 

what  constitutes  consent  by   defendant,   1046. 
Contesting  a  discharge  for  lack  of,  1309. 
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Jurisdiction  —  Continued. 

Contempt,  to  punish  for,  1236. 

Controversies,  concurrent  with  state  courts,  87,  109. 
where  property  is  in  custodia  legis,  90. 
over  disputed  property,  llOS. 
over  exempt  property,  898. 
Courts  of  bankruptcy  statutory,  81. 

exclusive,  92. 
Criminal  proceedings,  1222. 
Determine  effect  of  discharge,  1348. 

District  courts  vested  with  jurisdiction  of  the  old  circuit  courts,  186. 
Enjoining  persons  to  protect  estates,  164,  457. 
Examine  witnesses,  1153. 
Exempt  property,  887,  898. 
Involuntary  bankruptcy,  398. 
Law  and  equity,  85,  187. 
Liens,  to  enforce,  932,  1091. 
mechanic's  liens,  948. 
marshal  liens  in  proceeds  of  sale,  1097. 
Limited  to  district,  113. 
Offenses,  1229. 

Order  bankrupt  to  sign  papers,  1076. 
Over  person  voluntarily  appearing,  116. 
Partnership,  398,  519. 

Petitions  filed  in  different  districts,  406,  409. 
Plenary  and  summary,  103,  110,  1050. 
Proceedings  in  bankruptcy  proper,  92. 
Property,  in  custodia  legis,  107. 

in  possession  of  third  person,  88. 

assigned  for  the  benefit  of  creditors,  127. 

power  to   compel  the   return   of  property   unlawfully  withdrawn 

from  custody.  111. 
power  to  compel  bankrupt  or  agent  to  deliver  property  to  trustee, 

120. 
power  to  compel  by  summary  proceedings  adverce  claimants  to 

deliver  property,  122. 
in  custody  of  state  court,  '133. 

rule  of  comity  with  respect  to,  136. 

court  of  bankruptcy  may  take  property  from  state  court  to 

prevent  defeat  of  bankrupt  law,  140. 
power  to   take   property   from  custody   of  receiver  of  state 

court,  141. 
none  to  take  property  from  receiver  of  state  court  after  four 

months,  142. 
power    to    take    property    from    state    receiver    within    four 
months.  143. 
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Jurisdiction  —  Continued. 
Property,  etc. — Continued. 

in  custody  of  state  court — Continued. 

when  court  can  not  deal  with  property  until  state  court  yields 

jurisdiction,   146. 
power  to  require  state  court  to  surrender  property,  147. 
Punish  for  offenses,  1229. 
Referees,  199. 

Review  of  suits  as  controversies  under  Sec.  240^  1450. 
Revise  attorney's  fees  under  Sec.  60d,  249. 
Revisory  jurisdiction  of  circuit  court  of  appeals,  1419. 

petition  for  revision,  1419. 

time  limit  for  revision,  1430. 
Rights  of  review  at  law  and  in  equity  unchanged  by  bankrupt  act, 

1448. 
Sell  unencumbered  property,  1089. 

encumbered  property,  1091. 

distribute  proceeds  of  sale  free  of  liens,  1097. 
Set  aside  sale,  1086. 
Setting  aside  an  adjudication,  S06. 
Settle  questions  of  custody,  149. 
State  court  of  suits  by  tnVstees,  1041. 
Stay  suits,  153. 

in  state  court,  153. 

outside  of  district,  156. 

founded  on  provable  claim,  156.      , 

when  necessary  to  enforce  bankrupt  act,  161. 

receivership  proceedings  in  state  court,  162. 

court  will  not  stay  suit  which  does  not  conflict  with  bankruptcy 
proceedings,  163. 

to  enable  creditors  to  elect  trustee,  163. 

proceedings  void  under  67f,  166. 

attachment  and  garnishment  suits  in  state  court,  168. 

foreclosure  suits  in  state  court,  169. 

no  power  to  stay  foreclosure  suit  begun  before  petition  filed,  173. 

tn  enforce  mechanic's  lien,  175. 

judgment  creditor's  suit,   175.  ■ 
Summary,  in  bankruptcy,  93. 

proceedings  to  obtain  property  assigned  for  benefit  of  creditors, 
129. 
Suits  to  collect  debts,  1045. 

to  set  aside  transfers,   1043. 

by  trustee  in  district  court,  1047. 

recover  property  held  by  adverse  claimants,  123. 
Supreme  court,  1499.     (See  Supreme  Court  of  the  United  States.) 
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Jurisdiction  —  Continued. 

Territorial  courts  (see  Supreme  Court    of  Territory). 
Territorial  jurisdiction  of  courts  of  bankruptcy,  46. 
Voluntary  bankruptcy,  349. 
When  two  or  more  petitions  are  filed,  406,  409. 

Jury  — 

Act  of  bankruptcy,  question  for,  305,  490. 
Adverse  claimant  entitled  to,  Sll. 
Application  for  trial  by,  305,  491. 

when  to  be  filed,  465. 
Damages  in  suits  to  recover  property  a  question  for  the,  1069. 
Insolvent  entitled  to  trial  by,  305,  490. 
Judge  may  seek  aid  of,  in  solving  a  question  of  fact,  490. 
Intervening  claimant  waives  right  to  trial  by,  855. 
Issues  to  be  determined  by  the  court  without,  when,  488. 
Laws  applicable  to  trials  by,  494,  1224,  1229. 
Manner  of  conducting  trial,  494. 
Not  demanded  in  hearing  before  judge,  when,  488. 
Offenses,  trial  of,  1229. 

Review  of  trial  by,  only  on  writ  of  error,   1455. 
Right  to  trial  by,  absolute,  306. 

in  bankruptcy,  491. 

confined  to  debtor,  306. 
Scope  of  inquiry  by,  493. 
Solvency  a  question  for,  305,  490. 
Specially  summoned  if  one  is  not  in  attendance,  493. 
Time  to  demand  trial  by,  465. 
Trial  is  limited  to  insolvency  and  act  of  bankruptcy,  305,  490. 

according  to  common  law,  492. 

trials  as  controversies  within  Sec.  24o,  1454. 

of  offenses  by  jury,  1229. 

review  only  on  writ  of  error,  1455. 
Verdict  directed,  when,  495. 

judgment  contrary  to,  492. 

setting  aside  a,  493,  495. 
Waiver  of  right,  492. 
What  questions  may  be  tried  by,  494. 
Writ  of  error  within  six  months  to  review  trial  by,  1457. 
Written  application  required,  492. 

Justice  of  the  Peace  — 

Referee  may  be  a,  129. 
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K 

Kansas  — 

Territorial  jurisdiction  and  time  of  holding  courts,  55, 

Kentucky  — 

Territorial  jurisdiction  and  time  of  holding  courts,  56. 


Iiabor  claims  — 

(See  Employment.) 
Priority  of,  1125. 

amount,  1125. 

assigned,  1129. 

for  what  time,  1125. 

traveling  and  city  salesman,  1128. 

money  loaned  to  pay,  not  entitled  to,  1129. 

rendered  by  minor,  m. 

where  priority  is  given  by  state  law,  778. 
Wages,   meaning  of,   1127. 
What  are,   1127. 
What  are  not,  1128. 

Laches  — 

Discharge,  in  filing  application  to  set  aside,  1407. 

Landlord  — 

Can  not  ordinarily  prove  for  damages  for  restoring  premises,  651. 
Rights  of  landlord  on  bankruptcy  of  lessee,  647. 
Valid  lien  for  rent,  when,  944. 

Law  and  equity  — 

Distinguished  from  bankruptcy,  87. 
Jurisdiction  of  court  of  bankruptcy,  at,  85. 

circuit  courts  of  appeals,  1447. 

United   States   supreme   court,    1506. 

Law  and  fact  — 

Conclusions  and   findings   to,  be   separately   stated   on   appeal   to   the 
supreme   court,   1505. 

Lease  — 

Not  terminated  by  bankruptcy  of  lessee,  798. 
Rent  due  at  bankruptcy  provable,  646. 
Subsequent  rent  not  provable,  646. 
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Lease  — ■  Continued. 

Sublessee   can  not   prove  against   lessor   under  lease  to   begin  after 

bankruptcy,  651. 
When  landlord  may  prove  for  damages  to  building,  651. 
Damages  for  breach  not  provable,  649. 
Rights  of  landlord  under,  648. 
Trustee  entitled  to  take,  799. 

may  be  sold  by  trustee  as  an  asset,  803. 
effect  of  trustee  taking,   803. 
effect  of  trustee  electing  not  to  take,  802. 
right  to  fixtures   under,   806. 

Legacies  — 

Pass  to  the  trustee,  777. 

Legal  proceedings  — 

Act  of  bankruptcy  created  by,  321. 

Lieu  created  by,  on  exempt  property,  883. 

Liens  obtained  through,  909. 

Meaning  of,  927. 

What  are,  326. 

Letter  of  attorney  — 

Attorney  may   appear   for  client  generally  without,  239. 
Necessary  for  agent  or  attorney  to  vote,  578. 

Levies  — 

Against  insolvent   within   four   months   void,  925. 
On  exempt  property  valid,  883. 
Preserving  lien  for  estate,  914. 

Liability  — 

Debts  which  are   a  fixed  liability  provable,   608. 
Meaning  of  a  fixed,  609. 
•Not  released  by  discharge,  1350. 

Of  codebtors,  guarantors  or  sureties  is  not  released  by  discharge,  1387. 
For  obtaining  property  by  false  representations  not  released  by  dis- 
charge, 1358. 

Libel  — 

Liability  not   released  by  discharge,   1366. 

Licenses  — 

Pass  to  trustee,  if  transferable,  813. 

Which  are  not  assignable  do  not  pass  to  trustee,  815. 

Rights  under  liquor  licenses  pass,  when,  814. 

Market  stand  passes  to  trustee,  when,  814. 

Under  a  patent  or  copyright  passes  to  trustee,  when,  814. 
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Iiiens  — 

Admiralty,  934. 

Attorneys'  fees,  260. 

Auctioneer's,  936. 

Bankrupt  act  preserves  valid,  905. 

created  more  than  four  months  prior  to  bankruptcy  valid,  906. 

invalid  if  prohibited  by,  908. 

validity  does  not   depend   on  provability  of  debt,   907. 

invalid  if  invalid  under  state  law,  908. 

enforced  in  bankruptcy  if  valid  under  state  law,  1130. 

defined  and  classified,  900. 
Common  law,  901. 

Conditional  sale  contract  depends  on  state  law  for  validity,  837. 
Court  of  bankruptcj"-  may  enforce  lien  given  by  state  law,  1130. 

may  enforce  valid  liens  within  four  months,  929. 

may  determine  lien  on  appeal  from  order  allowing  or  rejecting 
debt,  1446. 

will  not  enforce  liens  invalid  under  state  law,  908. 

may  order  voidable  lien  preserved  for  estate,   914. 

may  marshal  assets  between  subsequent  and  antecedent  creditors, 
■     920. 
Created  by  statute,  903. 
Discharge  does  not  release,  931,  1343. 
Dissolved  under  Sec.  67/,  if  obtained  in  four  months,  909. 

if  fraudulent  or  invalid  under  bankrupt  act,  913. 

only   as   to   trustee   or  privies,  913. 

court  may  order  lien  preserved  for  creditors,  914. 
Enforced  in  bankruptcy  court,  929. 

may  enforce  within  four  months  liens  created  prior  thereto,  929. 

may  enforce  in  part  liens  securing  present  loan  and  pre-existing, 
debt,  906. 

may  enforce  liens  given  by  state  law,  1130. 

may  determine  lien  on  appeal  from  order  allowing  or  rejecting 
debt,  1446. 

may  enforce  lien  created  more  than  four  months  prior  to  bank- 
ruptcy, 906. 

may  enforce  lien  in  state  court,  932. 
Equitable,   936. 

how  created  and  enforced,  937. 

effect  of  receivership  as  equitable  lien  under  Sec.  67/,  140. 
Exempt  property  not  affected  by  bankruptcy,  liens  on,  883. 
Garnishment,  940. 
Invalid  if  prohibited  by  bankrupt  act,  906. 

validity  does  not  depend  on  provability  of  debt,  907. 

if  invalid  under   state  law,  908. 

state  law  determines  validity,  903. 
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Iiiens  —  Continued. 

Invalid  if  prohibited,  etc. — Continued. 

judicial  lien  within  four  months,  925. 

mortgage   or   transfer  within   four   months,   9S4. 
Judgment,  941. 

invalid,  relates  back,  942. 

judgment  note,  attorney's  fee,  972. 
Labor  claims  in  four  months  not  dissolved  by  Sec.  &7f,  928. 

for'  future   earnings,   934. 
Landlord,  944. 
Legal  proceedings,  liens  obtained  through,  void,  909. 

as  an  act  of  bankruptcy,  321. 

meaning  of  "legal  proceedings,"  927. 

obtained  by  judgment,  attachment,  etc.,  92S. 

obtained  within  four  months,  void,  912. 

by   execution  within   four   months,   void  where  money  not  paid 
over,  942. 

none  where  sheriff  has  collected  and  paid  over  execution  money, 
943. 

created  after  filing  petition  not  affected  by  Sec.  67f,  931. 

void  only  as  to  trustee  and  privies,  913. 

Sees.  67c  and  67/  construed,  912. 

created  by  statute  not  affected  by  Sec.  67f,  928. 

dissolving  judicial,  909,  925. 

trustee  may  be  subrogated  to  rights  of  creditor  holding,  914. 
Mechanic's  lien  not  invalidated  by  Sec.  67f,  175,  928. 

valid,  when,  945. 

enforcement  of,  947. 
Mortgage  valid,  when,  949. 

valid  mortgage  protected  by  Sec.  67d,  950. 

what  are  invalid,  954. 

necessity   for   recording,  917. 

when  failure  to  record  is  fraudulent,  920. 

taking  possession  equivalent  to  recording,  922. 

rights  of  trustee  against   unrecorded,  923. 

may  enforce  in  state  or  federal  court,  959. 
Pledge,  960. 

equitable  interest  may  be  pledged,  961. 

contract  to  pledge  property  in  future,  962. 

actual  or  symbolic  delivery  essential,  961. 

rights  where  pledgee  holds  two  securities,  970. 

right  of  trustee  where  no  pledge  created,  970. 

right  of  trustee  to  sell,   1099. 

may  be  enforced  in  court  of  bankruptcy  if  valid  under  state  law 
arid  not  forbidden  by  act,  961. 

stock  brokers  as  pledgees,  968. 

warehousing  property  pledged,  964. 
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Iiiens  —  Continued. 

Preserved  for  the  benefit  of  the  estate,  when,  914. 
Purchaser  in  good  faith  protected,  914. 
Recording  necessary,  when,  917. 

effect  of  failing  to  record,  918. 

may  be  preference  if  recorded  in  four  months,  922. 

when  failure  to  record  is  fraud,  920. 

rights  of  creditors  as  against  unrecorded,  919. 

rights  of  trustee  against  unrecorded,  923. 

rights  under  unrecorded  liens  fixed  as  of  date  of  filing  petition, 
925. 

taking  possession  equivalent  to,  922. 
Secured  creditor,  rights  of,  933. 

application  to  enforce  lien  of,  1103. 

need  not  prove  debt,   1098. 

may  enforce  security  in  state  court,  932. 

may  apply  to  court  of  bankruptcy  to  have  property  sold,  1101. 

priority  over  expenses  of  sale,  1098. 

bankrupt  act  preserves  security  of,  90S. 
State  court  may  enforce  valid,  932. 
State  law  determines  validity  of,  903. 

invalid  if  invalid  under,  908. 

determines  time  lien  attaches,  928. 
Subrogation  of  trustee  to  rights  of  creditor  holding,  914. 

in  respect  to  liens  created  in  four  months,  916. 

to  preserve  lien  of  creditor  for  benefit  of  estate,  91S. 

trustee  can  not  be  subrogated  to  lien  on  exempt  property,  916. 
Trustee  takes  title  to  property  released  from  fraudulent  or  invalid, 
913. 

rights  in  encumbered  property,  908. 

may  elect  not  to  take,  1091. 

may  redeem  property  by  discharging  encumbrance,   1092. 

application  to  redeem  from,  1093. 

may  sell  encumbered  property,  1091.    , 

proceedings  to  sell  free  of,  1095. 

lien  transferred  to  proceeds  of  sale,  1096. 

power  of  court  to  marshal  liens  in  proceeds  of  sale,  1097. 

may  sell  property  subject  to,  1093. 
Valid  if  created  more  than  four  months  prior  to  bankruptcy,  906. 

if  given  in  good  faith,  90S. 

created  prior  to  four  months  may  be  enforced  within  that  period, 
929. 

proceediilgs  supplementary  to  execution  may  create,  939. 

securing  present  loan  and  pre-existing  debt  valid  in  part,  906. 

under  state  law  may  be  enforced  in  bankruptcy,  1130. 
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IiienoT  — 

(See  Secured  CeeditoRj  Lien.) 

Limitations  — 

(See  Time.) 

Actions  by  or  against  trustee  barred  after  two  years,  1049. 

reckoned  from  final   decree,   1049. 

applies  to  suits  in  state  or  federal  court,  1049. 

must  be  pleaded,  1049. 

on  trustee's  bond  must  be  within  two  years,  733. 
Acts  of  banliruptcy  within  four  months  of  filing  petition,  343. 

runs   from  act  of  bankruptcy,  344. 

runs  from  failure  to  discharge  lien  by  legal  proceedings,  325. 

computing  time,  344. 
Appeals  and  writs  of  error  to  circuit  court  of  appeals,  time  limit  for, 
14S7. 

for  petition  for  revision,  1430. 

from  circuit  court  of  appeals  to  supreme  court  in  bankruptcy,  1505. 

from  circuit  court  of  appeals  to  supreme  court  in  controversies, 
1509. 

ifrom  circuit  court  of  appeals  to  supreme  court  on  certiorari,  1512. 

from  district  court  direct  to   supreme  court,   1535. 
Claims,  time  limit  for  one  year  for  proving,  681. 

for  proving  claims  liquidated  by  litigation,  684. 

by  infants  and  insane  persons,  682. 

does  not  apply  to  priority,  683. 

does  not  apply  to  secured,  683. 

runs  from  adjudication,-  683. 

amending  claim  after  one  year,  687. 
bebts,  not  allowable  if  barred  by  statute  of,  672. 

court  recognizes  state  statutes  of,  671. 

filing  petition  stops  running  of  statute,  672. 

statute  of  state  in  which  petition  filed  governs,  672. 
Discharge,  time  limit  for  filing  petition  for,  1295. 

for  revoking  a,  1407. 
Offenses,  time  limit  for  indictment,  1224. 

for  prosecution  of,   1224. 
Statute  may  be  pleaded"  by  creditor,  673. 

may  be  pleaded  by  trustee,  673. 

Liquidated  claims  — 

See   (Debts.) 

List  of  creditors  — 

(See  Schedules.) 
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liOst  bill  or  note  — 

How  proved,  691. 
lionisian^  — 

Territorial  jurisdiction  of  and  time  of  holding  court,  57. 

Iiunlatlcs  — 

May  become  banlcrupts,  292. 

Proceedings  do  not  abate  when  persons  become,  1204. 

M 

Mail  — 

Expense  of  sending  notices  by,  how  paid,  232,  236. 

Notices  sent  by,  203. 

Penalty  envelope  may  be  used,  20S. 

Referee  to  transmit  certified  copies  of  papers  by,  to  clerk,  when,  204. 
Maine  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  58. 
Majority  — 

Minors,  time  to  claim  dividends,  1144. 

Number  and  amount  of  creditors  necessary  for,  584. 

Place  of  meeting  may  be  designated  by,  591. . 

Trustees,  of  three,  to  concur,  738. 

Voter's,  what  constitutes  a,  584. 

Malicious  prosecution  — 

Bankruptcy  proceedings  as  a  ground  for  suit,  for,  426. 
Liability  not  released  by  discharge,  1366. 

Mandamus  — 

To  compel  allowance  of  appeal,  1463. 

To  compel  obedience  to  mandate,  1497. 

Will  not  lie  to  compel  judge  to  sign  citation,  1477. 

Manda'te  — 

Court  of  bankruptcy  bound  by,   1497. 

may  decide  matters  left  open  by,  1498. 

Mandamus  lies  to  compel  obedience  to,   1497. 

Supreme  court  on  certiorari,  1519. 

To  whom  directed,  1519. 

Issued  from  appellate  court,   1497. 

Issues  from  supreme  court  to   district  court,   1519. 

Reviewing  order  of  court  of  bankruptcy  on,  1497. 

Reviewing  decision  of  district  court  on  mandate  of  supreme  court, 
1519. 

Supreme  court  sends. mandate  to  circuit  court  of  appeals  when  ques- 
tions certified,  1530. 

Certiorari  may  issue  after  mandate  from  circuit  court  of  appeals,  1516. 
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Maunfacturing  corporation  — 

What  are,  284. 

May  be  a  bankrupt,  284. 

Married  -n-omen  — 

May  be  bankrupts,  293. 

Marslialing  assets  — 

Of  insolvent  partnership,  S47. 

Marshals  — 

Bankrupt  held  for  examination  by,  when,  IISS. 

Compensation  of,  237. 

Conduct  bankrupt's  business,  when,  449. 

Duties  of,  237. 

Fees  of,  237. 

"Officer"  includes,  237. 

Return  to  writ  of  subpoena  by,  434. 

Service  of  subpoena,  430. 

Warrant  issued  to,   to   seize  property,  when,  460. 

execution  of,  by  seizing  property  not  debtor's,  461. 

Maryland  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  58. 

Massacliusetts  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  58. 

Master  ini  cbancery  — 

Referee  may  be  a,  201. 

Maturity  of  debt  — 

Not  necessary  to  make  it  provable,  611. 

Mechanics'  lien  — 

Created  by  state  statute,  945. 
Enforcement  of,  947. 

may  be  enforced  in  a  court  of  bankruptcy,  948. 

may  be  enforced  in  a  state  court,  175,  948. 

leave  of  court  to  foreclose  in  state  court-  after  bankruptcy,  948. 
Trustee  should  be  party  to  foreclosure,  948. 
Validity  depends  on  state  law, -945. 

time  when  lien  is  created  fixed  by  state  law,  947. 

not  dissolved  under  Sec.  67^,  175,  928. 

effect  of  want  of  record,  946. 

Meetings  of  creditors  — 

(See  Creditors'  Meetings.) 
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Membership   in   exchanges  — 

Pass  to  trustee,  494. 

mercaai.tile  agency  — 

Effect  of  discharge  when  false  representations  to,  1363. 
Opposing  a  discharge  on  the  ground  of  false  statement  to,  1321. 

"Mercantile  pursuits"  — 

What  are,   180. 

Micbigan  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  58. 

Minnesota  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  59. 

Mileage  — 

Bankrupt  entitled  to   expenses,  when,   1161. 

Witnesses  before  referees,  of,  when  to  be  first  paid  or  tendered,  1161. 

Military  uniforms,  arms,  etc, — 

Exempted,  858. 

Minors  — 

Proving  claims,  time  for,  682. 

Unclaimed  dividends,   time  for  claiming,   1144. 

(See  Infants.) 

Misappropriation  — 

Debts  created  by,  not  affected  by  discharge,  1380. 
Offense  by  trustee,  of  property,  1206. 

Misdemeanor  — 

(See  Offenses.) 

Mississippi  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  60. 

Missouri  — ■ 

Territorial  jurisdiction  and  time  of  holding  courts  in,  61. 

Moneys  — ■ 

Depositories  designated  for,  741,  1136. 
Investment  of,  belonging  to  estate,  742. 
Trustee  to  collect,  deposit,  etc.,  738,  1136. 
to  disburse,  how,- 1141. 

Montana  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  62. 
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Mortgage  — 

Bankrupt   act  protects  mortgage  made  in  good   faith   for  a  present 
consideration,  949. 
protected  by  Sec.  (tld,  950. 

may  be  made  witliin  four  months  prior  to  bankruptcy,  950. 
good  faith  essential,  951. 

debt  created  at  time  mortgage  given  essential,  951. 
valid  to  extent  given  for  present  consideration,  952. 
where  given  pursuant  to  promise  to  mortgage  specific  property 

valid,  952. 
where  given  pursuant  to  promise  "to  give  security,"  invalid,  953. 
may  be  given  to  secure  future  advances,  953. 
may  be  renewed,  953. 
condemns  as  invalid,  954. 

which  constitutes  a  preference,  1019. 

invalid  as  against  claims  of  creditors  under  state  law,  954, 

1020. 
given  in  fraud  of  creditors,  1024. 
Bona  fides  essential  to  valid,  950. 
Exchange  of  securities  valid,  953. 
Exempt  property,   security  preserved  on,  956. 
Fraudulent  or  void  under  state  law,  954. 
no  time  limit,  954. 

extent  of  validity  depends  on  state  law,  955. 
property  in  two  states  mortgaged  in  one  deed,  956. 
unenforceable  in  equity,  may  be  avoided  in  bankruptcy,  956. 
right  of  trustee  to  avoid,   958. 
jurisdiction  of  court  of  bankruptcy,  1043. 
allegation  in  action  to  set  aside,  l064. 

Future  advances  valid,  953. 
Mortgagee  may  prove  debt,  when,  677. 

may  foreclose  in  state  court,  169. 

may  foreclose  in  court  of  bankruptcy,  107,  960. 

enforcing  rights  of,  959. 
Pre-existing  debt,  mortgage  invalid  to  secure,   1023. 
Preference,  1019. 

elements  of  voidable,  1020. 

by  insolvent  to  creditor,  1020. 

given  within  four  months  of  bankruptcy,  1021. 

when  four  months  begins  to  run,  1022. 

reasonable  cause  to  believe  mortgage  to  be,  1023. 

^legation  in  action  to  recover,  1061. 
Prior  promise,  when  valid  to  secure,  952. 
'  ■  Renewal  v-alid;  953; 

Saie  of  property  subject  to  or  free  of,  1089  (see  Sale). 
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Mortgage  —  Continued. 

State  court,  mortgagee  may  foreclose  in,  169,  959. 

trustee   may  intervene,  174. 

suit  to  foreclose  mortgage  places  property  in  cuslodia  legis,  135. 
State  law  determines  validity  and  extent  of,  955. 

recording  required  by,  953. 
Stay  of  foreclosure  suit  in  state  court,  169. 

no  power  to  stay  suit  begun  before  petition  filed,  173. 

when  suit  will  not  be  stayed,  170. 

suit  to  foreclose  mortgage  places  property  in  custodia  legis,  135. 
Suit  to  foreclose  in  state  court,  171,  959. 

mortgagee  may  foreclose  in  federal  court,  959. 

places  property  in  custodia  legis,  135. 

trustee  may  intervene  in  suit  to  foreclose,  174. 
Trustee's  rights  in  mortgaged  property,  957. 

may  be  subrogated  to  rights  of  creditors  under,  955. 

may  intervene  in  suit  in  state  court,  174. 

may  sue  to  recover  property,  1040. 

Motion  — 

Dismiss  petition,  to,  513. 

Proper  method  of  objecting  to  irregularity  of  service,  436. 

Receiver,  for,  440. 

Seize  bankrupt's  property,  460. 

Set  aside  adjudication,  to,  506. 

Strike  out  an  answer,  to,  488. 

Temporary  injunction,  for,  457. 

Mnnicipal  corporations  — 

Not  subject  to  be  adjudged  bankrupts,  278. 

Mutilate  — 

(See  Concealing.) 

Mutual  debts  and  credits  — - 

Debts  acquired  by  purchase  to  be  set  off,  664. 

Meaning  of,  654. 

Must   be    in   same    right,   660. 

as   set-offs  in  case  of  husband  and  wife,  661. 

judgment  for  penalty  and  for  debt  are  not,  661. 

rule  with  respect  to  set-off  of  firm  and  partner's  debt,  662. 

debt  due  to  or  from  trustee  and  to  or  from  bankrupt  are  not, 
662. 

claim  by  bankrupt's  assignee  and  creditor's  claim  against  bankrupt 
are  not,  662. 

debt  for  stock  can  not  be  set  off  against  debt  of  corporation,  661. 

rule  in  case  of  new  account  opened,  661. 
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Mutual  debts  and  credits  —  Continued. 
Must  be  between  same  parties,  656. 

joint  debt  can  not  be  set  oflf  against  separate  debt,  656. 
Need  not  be  of  same  nature,  657. 

special  deposit  not  set  oS  against  debt,  659. 

may  be  founded  on  deed  and  simple  contract,  657. 

debt  may  be  set  off  against  property  with  power  to   turn  into 
money,  659. 

deposit  in  bank  and  indebtedness  on, notes  made  by,  658. 

payable  in  futuro  against  one  payable  in  present,  657. 
Partnership,  662. 
Payable  at  different  times,  657. 
Preferred  creditors,  666. 
Provable  debts  may  be  set  off,  663. 

costs,  664. 
Waiver,  668. 
What  are,  654. 

N 

National  bank  — 

Involuntary  bankrupt,  can  not  be  adjudged,  266. 

Nebraska  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  62. 

Ne  exeat  — 

Writ  may  issue,  when,  1187. 

(See  Bankrupt,  Detention  foe  Examination.) 

Negligence  — 

Judgment  founded  on  released  by  discharge,  1366. 

Negotiable  instruments  — 

Forged  instruments  do  not  pass  to  trustee,  816. 

Notice  of  dishonor,  816. 

Pass  to  trustee,  815. 

Payment  of,  a  preference,  when,   1025. 

Nevada  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  63. 

New  credit  — 

When  claim  for,  may  be  set  off,  667. 

New  Hampsbire  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  63. 

New  Jersey  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  64. 
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New  promise  — 

Declaraton  on  old  debt,  1395. 

Discharged  debt  revived  by,  1395. 

May  be  made,  when,  1397. 

May  be  made  to  whom,  1398. 

Must  be  in  writing,   when,   1396. 

Not  negotiable,   1400. 

Pleading,  1395,  1400. 

What  is  necessary,  to  constitute,   1397. 

Ne\rspaper  — 

Notice  of  application  for  discharge  published  in,  1297. 
Notice  of  first  creditors'  meeting  published  in,  575. 
Sales  not   required  to  be   advertised  in,   1079. 

Ne-w  trustee  — 

When  appointed,  726,  748,  1148,  1411. 

New  York  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  64. 

Notes,  promiiAory,  etc.  — 

Accommodation  paper  may  be  proved,  when,  618. 

Claims  against  bankrupt  as  indorser  provable,  620. 

Piss  to  trustee,  815. 

Provability  as  evidence  of  debt,  617. 

Providing  for  attorney's  collection  fee  provable,  when,  619. 

When  firm  note  is  joint  debt,  556. 

When  provable  against  the  firm  and  individual  estate,  559. 

Nortb  Carolina  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  65. 

North  Dakota  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  66. 

Notary  — 

Attorney  may  act  as,  239. 

Notice  — 

Adjudication  in  voluntary  cases,  none  before,  361. 

Amendment  of  petition  not  required,  364. 

Application  for  receiver,  442. 

Application  for  removal  of  trustee,  748. 

Application  to  set  aside  an  adjudication,  506. 

Arbitrate  or  compromise,  of  hearing  of  application  to,  1290. 

Attorney,  239. 

may  be  given  by  mail,  239. 
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Notice  —  Continued. 

Bankrupt,  of  his  examination,  11 59. 
of  meetings  of  creditors,  1179 

must   attend  liearing   upon   application   for   a   discharge   without 
serivce,   1180. 
Composition,  certified  copy  of  order  confirming  imparts  notice,  when, 

1284. 
Contenuior  entitled  to,  1247. 
Coiftetructive  notice  of  preference,  1010. 
Creditors  (see  Sec.  S8a  of  the  Bankruptcy  Act). 

composition,   of  meetings   to   consider  terms   of,   1260. 
of  hearing  of   objections   to,    127S. 
of  application  to  confirm,  1266. 
of  petition- to  set  aside,  1286. 
compromise,  of  hearing  of  petition  to,  1290. 
discharge,  of  application  for,  by  mail,  1297. 
of  application  to  set  aside,  1408. 
publication  of  order  of  notice   of,  1297. 
dismissal  of  voluntary  petition,  365. 

of  involuntary  petition,  512. 
dividend,  declaration  and  payment  of,  1140,  1145. 
examinations  of  bankrupt,  1160. 

not  required  on   application  for,   1155. 
examinations  of   witnesses,    not   required,    1160. 
final  meeting,  592. 

final  reports  and  closing  estate,   1145. 
first  meeting  of,  575. 
meetings  subsequent  to  first,  591. 

to  consider  terms   of  composition,    1260. 
redeem  property,  of  application  to,  1093. 
referees  to  give,  203. 
sale  of  disputed  property,  1106. 
of  encumbered  property,   1094. 
free  of  liens,  1096. 

of  perishable  property,  not  required,   1106. 
of  unencumbered  property,  1090. 
Depositions,  notice  of  taking,  723,  1167. 
Discharge,  of  application  for,  1297. 

does  not  release  unscheduled  claims  unless  creditor  had  notice, 

1369. 
of  petition  to  set  aside,  1408. 
Dishonor  of  negotiable  instruments,  816. 
Dismissal  of  petition,  365,  512. 
Filing  petition  caveat  to  all  the  world,  104. 
Given  by  referee,  203. 
Hearing  before  the  judge,  488. 
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Notice  —  Continued. 

How  far  bankruptcy  proceedings  are,  104. 

Newspaper,  publicaton  of  notice  in,  575,  1297. 

Partner  must  give  notice  to  former  partners,  when,  537. 

petition  by  less  than  all  the  partners,  -542. 

nonjoining  partner  entitled  to  notice,  543. 

to  release  individual  partner  from  firm  debts>  firm  creditors  must 
be  given  notice,  573. 
Petition,  no  notice  requisite  on  filing  of,  361,  417.  " 

caveat  to  all  the  world,  104. 

can  not  be  dismissed  without  notice,  365,  512. 
Perference,  constructive  notice  of,  1010. 

creditors  charged  with  notice,  when,  1003. 

when  four  months  period  dates  from  notice  of,  418,  997. 
Protest  given  to  whom,  816. 
Publication  of,  when  personal  service  can  not  be  made,  433,  435,  543. 

of  first  meeting  of  creditors,  575. 
Reasonable,  what  is,  1159. 
Receiver,  application   for,  442. 
Re-examination  of  claim,  721. 
Referee  gives  notice  by  mail,  203. 
Sales,  generally,  1078,  1090,  1094,  1096,  1106.. 

of  pledge  by  pledgee,  1100. 
Service  of  subpoena,  430. 
Settlement  of  estate,  1145. 
.     Trial  when  a  jury  is  not  demanded,  488. 

Trustee's  bond,  notice  imparted  by   recording  certified  copy  of,  761. 
Trustee,  appointment  of,  590. 

acceptance  of,  590. 

application  for  removal  of,  748. 

of  election  not  to  take  lease,  801. 
To  witnesses  for  examination,  1160. 

Number  — 

Of  arbitrators,-  1291. 

Of  creditors  who  may  file  involuntary  petition,  387. 

employes  can  not  be  counted,  392. 

nor  relatives  within  third  degree,  392. 

necessary  for  majority  at  creditors'  meeting,  584. 
Of  referees  to  be  appointed,  199. 
Of  trustees,  726. 


INDEX.  2147 

[References  are  to  pages.] 

O 

Oath  — 

Administered  by  whom,  generally,  353,  417,  690. 

by  referee,  215. 
Affirmation  included  in,  353. 
Answer,  to,  475! 
Attorney,  verification  by,  240,  416,  475. 

may  administer  oath  to  his  client,  239. 
Bankrupt  to  make  oath  to  schedule,  etc.,  369. 
Creditors'  petition,  416. 

by  whom  made,  416. 
Debtor's  petition,-  353. 

Expenses  of  administratipn  must  be  reported  under,  1123. 
Offense  to  make  false,  1216  (see  Offenses). 
Petition  by  corporation,  356. 
Proof  of  claim,  690. 

founded  on-  lost  writing,  691. 

penalty  for  presenting  false,  1219. 
Referee,  of,  202. 

power  of  referee  to  administer,  215. 
Schedule  to  be  made  under,  369. 

Specifications  to  oppose  a  discharge  must  be  verified  by,  1305. 
Trustee's  final  report  to  be  made  under,  1145. 
Verification,  by  attorney,  240,  416. 

of  answer,  475. 

of  petition,  353,  416. 

of  petition  for  discharge  not  necessary,  1294. 

of  specifications  in  opposition  to  discharge,   1305. 

Obedience  of  orders  — - 

(See  Contempt.) 

Objections  — 

To  adjudication,  474. 

because  debtor  is  exempt,  475. 

because  requisite  domicile,  residence  or  place  of  business  is  want- 
ing, 477. 

because  petitioners  are  not  creditors,  477. 

because  amotmt  of  petitioners'   debts  are  less  than  five  hundred 
dollars,  479. 

because  debtor  has  not  committed  an  act  of  bankruptcy,  481. 

because  debtor  is  solvent,  482. 
To  allowance  of  claims,  714. 

manner  of  objecting  to  allowance  of  claim,  715. 

proof  required  to  prevent  allowance,  716. 

procedure  where  allowance  of  claim  is  objected  to,  718. 


2148  INDEX. 

[Refecencea  are  to  pages.] 

Objections  —  Continued. 

To  confirmation  of  composition,  1266. 

because  not  for  the  interest  of  the  creditors,  1268. 

because  of  grounds  which  would  bar  a  discharge,  1271. 

because  it  was  obtained  by  fraud,  1273. 

hearing  of  objections,  127S. 
To  discharge,   1298. 

estoppel  to  object,  1299. 

grounds  for  objecting,  1309. 

specification  of  objections,  1302. 
To  intervention  by  creditors,  469. 
Referee  must  note  objections  in  depositions,  723,  1168. 
To  sale,  how  and  when  to  raise,  1086. 
To  service  of  subpoena,  436. 

Obligation  of  contracts  — 

Congress  may  modify,  20. 
States  can  not  impair,  22. 

Offenses  — 

Acts  which  constitute,  1205. 
Committed  by  referees,  228,  1221. 
Concealment  of  property,  1206. 
by  a  bankrupt,  1206. 

can  not  be  imputed,  1208. 
includes  what,  1206. 

must  be  knowingly  and  fraudulently,  1208. 
omission  from  schedules,  1208. 
payment  of  debts  to  relatives,  1213._ 
penalty  for,  1216. 
proof  of,  1214. 
secret  trust,  1209. 

shrinkage  of  assets  unexplained,  121S. 
transfer  does  not   constitute,   when,   1209. 
what  constitutes  concealment,  1209. 
what  is  not  concealment,  1210. 
by  the  trustee,  1206. 

penalty,  1206. 
of  a  corporation,  1207. 
Contempt,  1236  (see  Contempt). 
Corporation  may  commit  an  offense,  1223. 
Courts  having  jurisdiction  of  criminal  proceedings,  1222. 
Embezzlement,  1206. 
penalty  for,  1206. 
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Offenses  —  Continued. 
Evidence,  1230. 

admissibility  of  schedules  as,  1230. 

of  books  of  account  and  papers,  1232. 
of  prior  testimony  of  bankrupt,  1233. 

to  establish  concealment,  1211. 
Extorting  money  for  forbearing  to  act,  1220. 

penalty  for,  1220. 
False  claims  under  oath,  1219. 

penalty  for  presenting,  1219. 
False  oath  or  account,  1216. 

an  oath  includes  an  affirmation,  1216. 

evidence  of,  1217. 

indictment,  allegations  in,  1218,  1227. 

must  be  knowingly  made,  1217. 

penalty  for  making,  1219. 

what  constitutes  making,  1217. 

who  may  be  guilty  of,  1216. 
Immunity,  extent  of,  under  Sec.  7  clause  9,  1234. 
Indictment  or  information,  1224. 

averments  in,  1225. 

for  concealing  assets,  1226. 

for  conspiracy  to  conceal  assets,  1207. 

for  perjury  or  false  oath,  1227. 

liihitation  of,  1224. 
Jurisdiction  of  criminal  proceedings  vested  in  courts  of  bankruptcy, 

1222,  1229. 
Jury  trial,  1229. 
Misappropriation  by  trustee,  1206. 

penalty  for,  1206. 
Misdemeanors  and  not  felonies,  1226. 
Obtaining  goods  by  false  pretenses,  120S. 
Perjury,  1227. 

Persons  subject  to  punishnjent,  1222. 
Practice  and  pleading  to  punish  for,  1224. 

court  which  may  entertain  proceedings,  1222  . 

indictments,  averments  in,  122S. 

information,  when  employed,  1224. 

time  within  which  proceedings  must  be  instituted,  1224. 
Receiving  property  from  bankrupt,  1219. ' 

penalty  for,  1220. 
Referee,  acting  when  interested,  228,   1221. 

purchasing  property  of  bankrupt,  228,   1221. 

refusing  to  permit  inspection  of  accounts,  228,  1221. 
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Offenses  —  Continued. 
Sentence,  1235. 

where   diflferent   punishment   provided  by   Revised   Statutes   and 

bankruptcy  act,  1235. 
case  may  be  remanded  to  enter  new  sentence,  1235. 
Trial  of,  1229. 

laws  applicable  to,  1224,  1229. 
Trustee  refusing  to  permit  inspection  of  accounts,  228,  1221. 

misappropriation,  embezzlement   or  concealment  of  property  by, 
1206. 

Offer  — 

Of  composition,  when  made,  1257. 

Office  — 

Referee  can  not  hold  any  other,  except,  etc.,  200. 

must  have  office  in,  or  be  resident  of  district,  202. 
Term  of  office  of  referee,  199. 
Trustee  must  have  office  in,  or  be  resident  of  district,  730. 

Officer  — 

Attorney-general,  238. 

Authorized  to  administer  oaths,  353,  417 ;  Sec.  20,  Bankruptcy  Act. 

Clerk,  233. 

Discharge  does  not  release  debts  of,  when,  1385. 

Marshal,  237. 

Receivers,  437. 

Referee,  199. 

Trustee,  726. 

Official  bonds  — - 

(See  Bonds.) 

Official  trnstee  — 

Can  not  be  appointed,  730. 

Ohio  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  66. 

OklaJioma  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  67. 

Onerous  property  — 

Trustee  not  bound  to  take,  773,  798. 

Open  account  — 

May  be  proved  against  estate,  632. 

Operation  of  laiv  ■ — ; 

Title  of  bankrupt  vests  in  trustee  by,  761. 
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Opinion  — 

Should  be  annexed  to  the  transcript,  1480. 

OppositifKn  — 

To  confirmation  of  composition,  1266. 
To  granting  of  a  discharge,   1298. 
grounds  of,  1309. 

Order  — 

Adjudication  on  debtor's  petition,  360. 

on  creditors'  petition,  497. 

conclusiveness  of,  499. 
Appealable  orders  not  reviewable  on  petition  for  revision,  1429. 
Appointing  receiver,  444. 
Certified  copies  of,  as  evidence,  1146. 

approving  trustee's  bond,   761. 

confirming  a  composition,   1278. 

granting  a  discharge,  1406. 
Confirming  a  composition,  1276. 
Court  to  enforce,  84,  1180. 

Duty  of  bankrupt  to  comply  with  orders  of  the  court,  1180. 
For  an   examination,  IISS. 
Granting  a  discharge,  1334. 
Of  procedure  when  petition  is  filed  in  different  districts,  410. 

when  several  petitions  are  filed  in  same  district,  412. 
Protecting  the  estate  pendente  lite,  438. 
Referees,  of,  220. 

subject  to  review  by  judge,  222. 
Reference  in  voluntary  bankruptcy,  362. 

in  involuntary  bankruptcy,  510. 
Refusing  discharge,  1335. 
Releasing  prisoner,  1197. 
Setting  aside  composition,  1287. 

discharge,  1410. 

preference  for  conveyance,  1070. 
Temporary  injunction   or   restraining  order,  457. 
Transferring  cases  from  one  district  to  another,  410,  546. 
Trustee,  for  removal  of,  748. 
Warrant  for  removal  of  bankrupt  to  another  district,  1203. 

Orders  in  bankruptcy  — 

(See  General  Orders.) 

Oregon  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  68. 
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Papers  — 

Bankrupt  to  execute  and  deliver,  1182. 
Certified  copies  by  referee  as  evidence,  221. 
Open  to  inspection  by  parties  in  interest,  745. 

creditors  are  entitled  to  examine,  745. 

state  officers  may  examine  in  connection  with  criminal  prosecutiorv 
745. 

debtor  is  entitled  to  inspect,  745. 

penalty  for  refusing  inspection,  1221. 
Referees  receive  from  clerk, ;  204,  235. 

endorsement  by,  227. 

secure  return  of,  204. 

transmit  to  clerk,  228.  ■ 
to  judge,  228. 
Trustee  takes  title  to,  780. 

must  allow  inspection  of,  745. 

Parties  — 

Appeal  or  writ  of  error,  on,  1465. 

Creditors  intervening  as  defendants  to  a  petition,  467. 

Discharge,  parties  in  interest  may  oppose,  1298. 

Evidence  to  be  preserved  by  referee  on  application  of,  204. 

Meaning  of  "parties  in  interest,"  714. 

Petitioning  creditors,  380. 

wife  of  debtor  may  be,  382. 

trustee  in  bankruptcy  of  a  creditor  may  be,  382. 

surety  may  be,  382. 

partnership  may  be,  383. 

purchaser  of  claim  may  be,  383. 

corporation  may  be,  384. 

creditors  having  unliquidated  claims  may  be,  384. 

secured  creditors  as,  386. 

creditors  intervening  as,  387. 

preferred  creditors   may  be,   385. 

attachment  creditors  may  be,  386. 

judgment  creditors  may  be,  386. 
Referee  to  furnish  information  to,  203. 
Suits  to  recover  property  brought  by  trustee,  1057. 

bankrupt  not  necessary  party  to,  1059. 

defendant  in,  1058. 

receiver  can  not  maintain,  1058. 

township  may  be  a  defendant,  1059. 

purchaser  in  good  faith  not  defendant,  1059. 


INDEX.  2153 

[References  are  to  pages.] 

Parties  —  Continued. 

Trustee  may  be  defendant,   1037. 

no  leave  of  court  required  to  sue,  1038. 

is  plaintiff  in  suit  to  recover  property,  10S7. 

can  not  assign  to  another  his  right  to  sue,  1058. 

to  permit  inspection  of  accounts  and  books  by,  745. 

Partners  • — 

Acts  of  bankruptcy  by,  532. 
Administration  of  property  of,  547. 

rule  as  to  administering  estates  of  firm  and  individual,  551. 

where  one  partner  has  sold  to  copartner,  553. 

where  there  is  a  secret,  553. 

where  same  partners  constitute  different  firms,  552. 

when  estate  may  be  administered,  partner  not  adjudged  bankrupt, 
548. 

right  of  solvent  partner  to  administer  partnership  affairs,  548. 
Adjudication  of  partner  and  not  firm,  536. 

against  surviving,  531. 

must  commit  act  of  bankruptcy  to  be  adjudicated,  532. 

firm  may  be  adjudged  bankrupt  without  adjudication  against,  547. 
Agent  for  firm  to  create  debts,  557. 
Corporation  may  be,  526. 

Discharge  of  partner  releases  firm  debts,  572. 
Foreigner  may  be,  524. 
Holding  out  as,  523. 
Infant  may  be,  525. 
Individual  property  to  pay  debts  of,  551. 

what  are  individual  debts  of,  558. 

what  are  joint  and  separate  debts  of,  559. 

when  policy  of  insurance  property  of,  555. 

co-ownership  of  property,  evidence  of,  523. 

sharing  of  profits  as  evidence,  522. 
Lunatic  may  be,  525. 
Partnership  may  be,  526. 
Petition  by  or  against  a,  530. 

against  firm  by  all  the,  538. 

against  firm  by  less  than  all,  541. 

rights  of  non joining,  544. 

Proof  by  copartner  against  estate  of,  568. 

individual  creditors  must  prove  against  separate  estate  of,  S6S. 

solvent  partner  can  not  prove  against  copartner  until  firm  cred- 
itors are  paid,  569. 

when  partner  may  prove  against  firm  estate,  566. 

when  firm  may  prove  against  estate  of,  566. 
Secret  or  silent  partner  may  be  brought  into  proceedings  against  firm, 
526. 
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Partners  —  Continued. 

Schedules  to  be  filed  by,  S4S. 

nonjoining  partner  must  file,  545. 
Solvent  partner  may  sell  joint  or  separate  property,  554. 
Surviving  partner  may  be  adjudged  bankrupt,  531. 
Trustee  elected  by  firm  creditors,  when,  549. 

elected  by  firm  and  separate  creditors,  when,  550. 

of  firm  administers  estate  of  partners,   550. 

keeps  separate  accounts,  550. 
Woman  may  be,  525. 

Partnership  —     '. 

Acts  of  bankruptcy  by,  297,  532. 

firm  must  commit  act  of  bankruptcy  to  be  adjudicated,  532. 

firm  may  commit  act  of  bankruptcy  by  one  partner,  when,  533. 

single  act  may  support  adjudication  against  firm  and  partner,  533. 
Adjudication  before   reference  in,  546. 

firm  adjudged  bankrupt  without  adjudication  of  partners,  547. 

engaged  in  farming  may  be  involuntary  bankrupts,  275. 

firm  without  assets  may  be  adjudicated  bankrupt,  547. 

secret  or  silent  partner  may  be  brought  into  proceedings,  526. 
Administration  where  one  partner  has  sold  to  copartner,  553. 

where  firm  not  adjudged  bankrupt  firm  property  not  administered, 
549. 

administration    of   firm    and    individual   estates,    547. 

rule  as  to  administering  estates  of  firm  and  partners,  551. 

firm  creditors  go  first  against  firm  estate,  562. 

firm  and  individual  estates  administered  by  the  same  trustee,  552. 

firm  and  separate  creditors  share  in  individual  estate,  when,  563. 

estate   of   partner   may  be   administered,   although   not   adjudged 
bankrupt,  548. 

two  firms  treated  as  one  in  distribution,  when,  552. 
Bankruptcy  proceedings,  generally,  in  case  of,  518. 
Business  settlement  of  when  all  are  not  bankrupts,  548. 
Corporation  non  de  jure  may  be,  524. 
Commence  proceedings  by  or  against,  how  to,  518. 
Composition,    who   may  vote   on,   offered  by,   1260.> 
Creditors  of,  appoint  trustee,  549. 

may  vote  for  trustee  of  estate  of  partner,  565. 
Death  of  partner  before  bankruptcy,  530. 
Debts  of  firm,  556. 
'  when   partner  may  create   firm   debt,   557. 

joint  and  separate  debts  provable  against  both  estates,  559. 

joint  and  separate  debts  by  conversion  of  one  into  the  other,  560. 

what  are  individual  partner's  debts,  558. 

what  are  joint  and  separate  debts  of,  559. 

can  not  set  off  firm  against  individual  debt,  662. 
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Paxtnersbip  —  Continued. 
Discharge  of,  570. 

effect  of  discharge  on  partners  as  codebtors,  1389. 

effect  of  discharge  of  partner  to  release  firm  debts,  571. 

trust   relation   between  partners   not  fiduciary,    1386. 
Dissolved  by  death  of  partner  may  be  adjudicated  bankrupt,  530. 

exists  after  dissolution  until  final  settlement,  530. 
District  within  which  proceedings  may  be  filed,  546. 

practice  where  petitions  are  filed  in  different,  546. 
Estates  of  firm  and  partners,  553. 

what  is  firm  property,  553. 

property  purchased  by  or  for  firm  belongs  to,  554. 

premises  used  by  firm  part  of  property  of,  554.  ' 

notes  of  bankrupt  partner  indorsed  by  firm  not  preference,  when, 
986. 

sale  by  one  partner  to  copartner  in  an  insolvent,  — . 

what  is  individual  partner's  property,  555. 

when  insurance  policy  asset  of  partner,  555. 
Entity,  doctrine  of  firm,  526. 
Exemptions  in  property  of,  87S-. 
Existence  in  fact  essential,  520. 

existence  determined  by  same  rules  as  in  other  cases,  522. 

may  be  shown  by  written  articles  or  agreement,  520. 

what  constitutes  a,  521. 

joint  stock  companies  may  be,  when,  524. 

person  "holding  himself  out"  as  a  partner,  523. 

corporation  non  de  jure  may  be  firm,  524. 
Expenses  of  administration,  550. 

Firm  creditors  may  share  in  individual  estate,  when,  562. 
Firm  property,  what  is,  553. 
Individual  property,  what  is,  555. 
1    Infancy  of  one  partner,  effect  of,  292. 
Insolvent,  when,  535. 

Jurisdiction  of  one  partner  sufficient,  546. 
Partners,  who  may  be,  524. 
Petitioning  creditor,  firm  may  be,  383. 
Petitions  in  case  of,  518. 

by  creditors  against,  539. 
allegations  in,  540. 

by  partners,  all  joining,   538. 

by  less  than  all  the  partners,  541. 

rights  of  non-joining  partner,  544. 

individual  petition  by  or  against  a  partner,  536. 

effect  of  discharge  on  firm  debts,  571. 

by  a  partner  when  firm  has  ceased  to  do  business,  537. 
procedure  to  bring  in  firm  debts,  537. 
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Partnersliip  —  Continued. 

Proof  by  firm  creditors  against,  562. 

manner  of  proving  debt  against,  690. 

how  proof  of  debt  made  by  a,  695. 

when  creditors  may  prove  against  firm  and  individual  estates,  565. 

proof  by  partner  against  separate  estate  of  copartner,  568. 

creditors  of  partner  must  prove  against  separate  estate,  565. 

proof  by  partner  against  firm  estate,  566. 

proof  by  firm  against  partner's  estate,  566. 

partner  can  not  prove  against  copartner  until  firm  creditors  are 
paid,  569. 

double  proof  may  be  made  against  both  estates,  566. 
Schedules  in  cases  against,  545. 

by  firm  and  partners,  369. 
Set-off  between  partner's  and  firm  debts,  662. 
Societies  not  for  profit  are  not,  524. 
Solvent  partner  may  settle  firm  affairs,  548. 
Trustee  in  partnership  cases,  549. 

no  separate  trustee  for  firm  and  partners,  549. 

firm  creditors  elect  trustee,  549. 

when  individual  creditors  may  vote  for  trustee,  565. 

must  keep  separate  accounts,  550. 

firm  trustee  administers  partners'  estates,  550. 

Patents  — 

Applications  for  patents  pass  to  trustee,  782. 

Claim  for  royalties  provable,  671. 

Claim  for  damages  or  profits  not  provable,  670. 

Rights  pass  to  trustee,  781. 

Trustee  not  bound  to  take  bankrupt's  interest  in,  781. 

may  maintain  a  suit  for  infringement,  781. 

may  be  made  defendant  to   infringement  suit  against  bankrupt, 
1936. 

Payment  — 

Attorneys,  to,  in  contemplation  of  insolvency,  re-examination  of,  249. 
Debts,  which  have  priority,  1108. 

order  of,  1108. 
Defense  to  petition  against  debtor,  as  a,  480. 
Dividends  on  allowed  claims,   1141. 

notice  to  creditors,  of,  1140. 

unclaimed  dividends,  1144. 
Preference  created  by,  981. 
Transfer  of  property  by,  1025. 
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Penalties  — 

(See  Offenses.) 
Concealing  property,  1216. 
Debts,  are  not,  613. 

for  nonpayment  of  taxes  provable  when,  630. 

judgment  for  not  provable,  613. 

priority  of  United  States  limited  to  pecuniary  loss,  1135. 
Document,   for  secreting  or  destroying,  1206. 
Embezzlement,  1206. 
Extorting  money,  etc.,  1220. 
False  oath,  making,   1219. 
False  claims,  presenting,  1219. 

Receiving  property  from  bankrupt,  to  defeat  act,  1220. 
Refusing  inspection  of  books  by  referee  or  trustee,  1221. 
Trustee  not  liable  for  penalties  against  bankrupt,  733. 

Pennsylvania  — 

Jurisdiction  and  time  of  holding  courts  in,  68. 

Pensions  — 

Do  not  pass  to  trustee,  816. 

Perishable  property  — 

May  be  sold  without  notice  to  creditors,  1106. 

Perjnry  — 

Jurisdiction  of  state  court,  1205. 
Offense  under  bankrupt  act,  1216. 

how  it  may  arise,  1216. 

predicated  upon   false  testimony,   1218. 

averments  in  indictment,   1227. 

admissibility  of  schedules  as  evidence  of,  1230. 

admissibility  of  prior  testimony  as  evidence  of,   1233. 

Revised  Statutes,   Section  860,  repealed,   1235. 
Penalty  for,  1219. 
Sentence  where  bankrupt  act  and  Revised  Statutes  differ,  123S. 

Personal  property  — 

(See  Estate.) 

Persons  — 

Definition  of,  262. 

Involuntary  bankrupts,  who  may  be  adjudged,  265. 

Voluntary  bankrupts,  who  may  be  adjudged,  262. 
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Petition  — 

Act  of  bankruptcy  to  file  voluntary,  338, 
Appeal  and  writ  of  error — 

application  for  appeal  by,  1463,  1509. 

application  for  writ  of  error  by,  1461,  1S09. 

form  of  petition  for  appeal,   1470. 

allowance  of,   1470. 

application  to  supreme  court  for  certiorari  by,  1513. 

application  for  writ  of  error  from  supreme  court  to  state  court, 
1548: 
Bankrupt,  application  to  detain  for  examination,   1156. 
Composition,  petition  to   set  aside,  1285. 
Compromise  debts,  1289. 
Contempt  cases,   1246. 
Discharge,  form  of  petition  to  revoke,  1408. 

bankrupt  can  not  file  second  petition  for,  1296. 
Redeem  property  from  liens,   1093. 

Rehearing  stops  running  of  time  for  appeal  or  writ  of  error,  1459. 
Remove  case  to  federal  court,  194. 
Sale  of  property   subject  to   liens,   1094. 

free  of  liens,  1095. 

of  perishable  property,  1106. 
Seizure  of   debtor's  property  in   involuntary  bankruptcy,  416. 
Stay  suit  in  state  court,  179. 
Surrender  of  property  by  state  court  receiver,   148. 

Petition  in  bankruptcy  — 

Involuntary,  412. 

adjudication  on,  497. 

made  on  default,  498. 

referee  may  adjudge  bankrupt  in  absence  of  judge,  498. 

time  to  make,  497. 
against  whom .  petition  may  be  filed,  396. 
allegations  as  to  jurisdiction,  414. 

as  to  the  person  of  the  debtor,  413. 

acts  of  bankruptcy,  415. 

as  to  petitioning  creditors'   claims,  414. 

prayer   for   subpoena,   416. 

signing  and  verifying,  416. 
amendments  to  a  petition,  422. 
defense,  pleading,  464. 

answer,  472. 

that  debtor  is  exempt  from  adjudication,  475. 

that  petitioners  are  not  creditors,  477. 

that  petitioners'  debts  are  less  than  $500,  479. 

that  part  of  claim  paid,  480. 

that  there  are  more  than  twelve  creditors,  485. 
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Petition  in  bankruptcy  —  Contmued. 
Involuntary- — Continued. 

defense,  pleading —  Continued. 

that   requisite  domicile,    residence,   etc.   wanting,   477. 

that  not  act  of  bankruptcy  was  committed,  481. 

solvency,  482. 

persons  who  may  intervene  to  make,  468. 

time  to  plead,  470. 

by  demurrer,  471. 

burden  of  proof,  496. 

pleading  waives  defects  in  petition,  466. 
dismissal  of,  512. 

notice  to  creditors  essential,  512. 

judge  must  order,  513. 

referee  may  order  in  absence  of  judge,  513. 

death  of  bankrupt   does  not  authorize,  514. 

court  may  dismiss  petition  filed  in -bad  faith,  514. 

reinstating  proceedings  dismissed,  514. 

can  not  set  aside  dismissal  after  term,  515. 

costs  taxed  against  petitioners  on,  515. 
,      filing,  417. 

effect  to  bring  debtor's  property  into  custody,   104. 

does  not  suspend  suit  in  state  court,  99. 

district  in  which  it  may  be  filed,  398. 

number  of  copies  filed-,  417. 

time  and  manner  of,  417. 

with  clerk  and  not  referee,  417. 

fixes  status   of  claims  against  estate,  597. 

second  petition   may  be  filed  when,  395. 
procedure  when  filed  in   different  districts,  409. 

when  several,  filed  in  same  district,  411. 

in  partnership  cases,  546. 
Partnership  cases  generally,  518. 

acts  of  bankruptcy  by  a  firm  and  partners,  532. 
by  or   against  a  partner  individually,  536. 

voluntary  petition  where  firm   has   ceased  -business,   537. 
by  all  partners  against  firm,  538. 

filing  petition  act  of  bankruptcy,  538. 

solvency  of  firm  immaterial,  538. 

separate  schedule  by  firm  and  each  partner,   539. 

proceedings  voluntary,  538. 
creditors'  petition  against  partnership,  539. 

ome  petition  against  firm  and  partners,  539. 

allegations  in  petition,  539. 

all  partners  should  be  named,  539. 

act  of  bankruptcy  must  be   alleged   and.  proved,    540. 

insolvency  alleged  and  proved,  540. 


2160  INDEX. 

[  References  are  to  pages.  ] 

Petition  in  bankruptcy  —  Continued. 
Partnership  cases,  etc. — Continued. 

creditor's  petition  against  partnership — Continued. 

prayer  for  adjudication  may  be  against  firm  or  partners  or 

both,  541. 
partner,  wage  earner  or  farmer,  can  not  be  adjudged  bank- 
rupt, S41. 
defense  to  creditors'  petition,  S41. 
by  less  than  all  the  partners,  541. 

voluntary  as  to  petitioners,  involuntary  as  to  nonjoining  part- 
ners, 542. 
notice  required  to  be  given  nonjoining  partner,  543. 
act  of  bankruptcy  need  not  be  alleged  against  firm  or  part- 
ner joining,  542. 
act   of   bankruptcy  must   be   alleged   against   the   nonjoining 

partners,  542. 
prayer  for  adjudication  of  firm  and  all  partners,  543. 
courses  are  open  to  nonjoining  partner  after  notice,  544. 
Voluntary,  352. 

act  of  bankruptcy  to  file,  338. 
amendments  to,  364. 
defense  to,  359. 
dismissal  of,  365.. 
filed  in  what  court,  349. 

corporation  may  file,  263. 
natural  person  may  file,  262. 
wage'  earner  or  farmer  may  file,  263. 
persons  entitled  to  file  generally,  346. 
filed  with  clerk  and  not  referee,  356. 
in  duplicate,  356. 

deposit  for  fees  and  expenses,  357. 
when  debtor  may  proceed  in  forma  pauperis,  357. 
schedules  must  be  filed  with  petition,  356. 
petition  filed  after  creditors'  petition,  348.     . 

debtor  may  file  after  assignment  for  creditors,  349. 
form  by  individual,  352. 
by  corporation,  354. 
verification,  353. 

by  corporation,  356. 

Petition  for  revie-w  by  judge  — 

Any  ruling  of  referee  may  be  reviewed,  222. 
Bankrupt,  creditor  or  trustee  may  apply  for,  222. 
Certificate  of  referee  filed  with  clerk,  225.  ^ 

Filed  after  and  not  before  ruling  of  referee,  223. 
no  time  limit  for  filing,  222. 
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Petition  for  review  —  Continued. 
Form  of,  223. 

must  set  forth  error  complained  of,  223. 

signed  by  bankrupt  or  attorney,  223. 

verification  unnecessary,  223. 
Record  consists  of  certificate  of  referee,  223. 

includes  certified  question  involved,  223. 

includes  summary  of  evidence,  223. 

includes  order  of  referee,  223. 

exceptions  to  ruling  of  referee  not  usually  required,  224. 
Trial  and  order  of  judge,  22S. 

judge  reviews  both  law  and  fact,  22S. 

weight  given  to  referee's  finding  of  facts,  22S. 

may  refuse  to  answer  question  improperly  certified,  225. 

general  review  of  proceedings  not  contemplated,  222. 

order  of  judge  on  petition,  227. 

order  certified  to  referee,  227. 

PetitioMj  for  revision  by  circnit  courts  of  appeals  — 

Amendments  to,  1433. 

Answer  not  required,  1437. 

Bond  not  required,  1437. 

Evidence  not  taken  in  appellate  court,  1438. 

Filed  in  circuit  court  of  appeals,  1432. 

no  allowance  of  petition  required,  1432. 

no  citation  required,  1432. 

no  transcript  of  record,  1432. 

filing  begins  an  original  proceeding,   1432. 
Form  of,  1432. 

need  not  allege  amount  in  controversy,   1433. 

signed  and  verified  by  petitioner  or  attorney,   1433. 
Parties  to,  1433. 
Pleading  to,  1438. 
Record  on,  1433. 

certified  by  clerk  and  not  referee,  1434. 

should  include  finding  of  fact  and  not  all  the  testimony,  1435. 

one  record  on  appeal  and  petition,  1436. 

certiorari  to  bring  up  additional  papers,  1436. 
•Service  of  petition,  1436. 

on  attorney  of  record,  1436. 

defective  service  cured  by  appearance,  1437. 
Trial  and  order,  1438. 

questions  of  law  only  reviewable,   1425. 

Petitioners  — 

Xmount  of  claims  of,  395. 

Bond  on  seizing  debtor's  property,  460. 
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Fetitiomers  —  Continued. 

Costs  taxed  for  or  against,  SIS. 

required  to  pay  costs  aiid  expenses  of  receivership,  457. 
Creditors  entitled  to  be,  380. 

attachment  and  judgment  creditors  as,  386. 

a  corporation  may  be,  384. 

firm  creditors  against  partner,  S37. 

partnership  may  be,  383. 

preferred  creditors  as,  385. 

purchaser  of  claim  may  be,  383. 

secured  creditors  as,  386. 

trustee  may  be,  382. 

wife  may  be,  382. 

must  own  provable  debts,  380. 

owner  of  claim  in  tort  can  not  be,  384. 

may  own  unliquidated  claims,  384. 

estopped  from  being  petitioners  when,  393. 
Fees  of  attorney  for,  251. 

entitled  to  priority,  1124. 
Intervening  to  become,  387. 

may  request  others  to  intervene,  389. 

may  buy  claims  to  become,  389. 

not  permitted   to  withdraw   when,  390. ' 

not  permitted  to  withdraw  to  reduce  debts  less  than  $500,  480. 
Number  of  creditors  required,  387. 

counting  number  of  creditors  to  determine,  391. 

creditors  employed  by  debtor,   etc.,  not  counted,  392. 

number  determined  as  of  date  of  adjudication,  388. 

Place  of  business  — 

Determines  district  of  filing  petition,  350. 
Principal  place  of  a  corporation,  404. 
What  constitutes  principal,  403. 

Pleading  and  practice  — 

Appeal  at  law  and  in  equity,  14SS. 

bankruptcy  in,  to  circuit  courts  of  appeal,  1439. 

to  territorial  courts,  1413. 

to  United   States  supreme  court,   1502. 
bond,  1471. 
citation,  147S. 
death  of.-party,  1493. 
how  to  take  an,  1463. 
mandate  issued  when,  1497. 
parties  to  an,  146S. 
perfecting  an,  and  filing  record,  1477. 
petition,  1470. 
proceedings  after,  taken,  1488. 
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Pleading  and  practice  —  Continued. 
Appeal  at  law,  etc. — Continued. 
record  on,  1477. 

amendment  of,   1481. 
supervisory  proceedings,   1419. 
response  to  a  petition  for  revision,  1437. 
time  within  which  to  take  an,   1457. 
Arbitration  of  controversies,   1289. 
Compositions,  1255. 

application  for  confirmation,  1265. 
bankrupt  may  offer  terms  of,  when,  1257. 
confirmation  of,  effect  of,  1279. 

objections  to  a,  1266. 

order  of,  1276. 

proceedings  after,  1283. 
creditors'  meeting  to  consider  terms,  1259. 
hearing  of  objections  to  confirmation,   1275. 
objections,  1266. 
order  of  confirmation,  723. 

effect  of,  1276. 
pleaded  in  bar,  must  be,  1282. 
proceedings  after  confirmation,  1283. 
setting  aside  a,  1285. 
Criminal  proceedings,  in,  1224,  et  seg. 
Discharge — 

application  for,  1294. 

when  and  where  filed,   1295. 
grounds  for  opposing  a,  1310,  et  seq. 
hearing  of  objections,   1328. 
objections  to,  how  made,  1302. 
pleading  a,  to  suit  on  debt,  1400. 

to  a  specification,  1307. 
revoke  a,  how  and  when  to,  1405. 

effect  of,  1405. 
specification  of  objections,   1302. 

pleading  to,  1307. 

waiver  of,  by  new  promise,  1394. 

who  may  plead,   1300. 
Distribution  of  the  estate,  1136. 
dividends,  declaration  of,  1139. 

manner  of  paying,  1141. 

unclaimed,  1144. 
order  of  payment  of  claims,  1108. 
settlement  of  the  estate,   1145. 
Equity  practice,  rules  of  applied,  1S79. 

Evidence  against  bankrupt  not  used  in  criminal  proceedings,  1223. 
answers  of  witnesses  not  satisfactory,  1176. 
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Pleading  and  practice  —  Continued. 

Evidence  against  bankrupt,  etc. — Continued. 
burden  of  proof  (see  Burden  of  Proof), 
compulsory  attendance  of  witnesses,  1160. 
depositions  in  involuntary  cases,  1166. 
notice  of  tating,  1166. 
prove  claims  to,  688. 
right  to  take,  1166. 
referees,  how  taken  before,  1162. 
power  to  take,  205. 
preserved  by,  when,  1162. 
record  of,  as,  221. 
Fornis  prescribed  by  supreme  court,  1SS9. 
Involuntary  cases,  380,  464. 
adjudication,  497. 

should  not  be  made  until  expiration  of  time  for  pleading,  497. 
against  whom  petition  filed,  396. 
amendments,  419,  422. 
answer,  472. 

bankrupt  to  file  list  of  creditors  and  of  property,  369. 
default  proceedings  on,  498. 
deposit  for  costs,  417. 
dismissing  proceedings,    512. 
hearing  on  trial,  488,  ei  seq. 
order  of  adjudication,  496. 
petition,  involuntary,  412. 

allegations  necessary,  412. 
dismissal  of,  512. 
filed  where,  517. 
pleading  to,  464. 
service  on,  430. 
verification  of,  416. 
pleading  to  a  petition,  464. 
proceeding  subsequent  to  adjudication,  517. 
reference,  order  of,  510. 
referee,  case  referred  to,  510. 
reply,  486. 

seizure  of  debtor's -property,  460. 
service  of  subpoena  and  petition,  430. 

return  of,  434. 
subpoena,  428. 
.time  to  plead,  470. 
verification  of  petition,  416. 
Jury  trial  (see  Jury). 

Merits,  pleading  to,  waives  formal  defects,  466. 
New  promise,  after  discharge,   1394. 
Notices   (see  Notice). 
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Pleading  and  practice  —  Continued. 
Oatlis  and  affirmations    (see  Oaths). 
Orders  of  reference,  362,  SIO. 

protect,  to,   estate  pending  adjudication,  437. 

referees,  subject  to  review,  222. 
Partnership  cases,  518. 

allegations  in  creditors'  petition  against  firm,  540. 

petition  by  all  partners,  538. 

petition  by  less  than  all  the  partners,  541. 

notice  to  nonassenting  partners,  543. 
Petition,  involuntar}',  must  contain   what  allegations,  412. 
Rules,  orders,  etc.,  prescribed  by  supreme  court,  1579. 
Suits  by  or  against  trustees,  1036,  et  seq. 
Voluntary  cases,  352. 

amendments,  364. 

court  in  which  to  file,  349. 

dismissing  proceedings,  365. 

deposit  for  costs,  357. 

how  and  when  to  file  petition,  etc.,  356. 

order  of  adjudication  and  reference,  360,  362. 

petition,  352. 
filing,  356. 
verification  of,  352. 

proceedings   subsequent  to   adjudication,   367. 

schedules,  369. 
filing,  356. 
Suits  against  trustees,  1037. 

allegations    in    action   to    set .  aside    fraudulent    conveyance    under 
Sec.  67e,  1064. 

allegations  in  action  by  trustee  to  recover  preference,  1061. 

allegations  in  action  to  set  aside  conveyance  under  Sec.  70^. 
1066. 

defenses  to  suits  by  trustee  to   recover  property,  1067. 

plea  of  res  judicata,  1067. 

plea  of  estoppel,  1067. 

Fledges  — l 

Collateral  security,  meaning  of,  960. 

Confined  to  personal  property  capable  of  delivery,  960. 

Contract  to  give,  962. 

Delivery,  actual  or  symbolic,  essential  to,  961. 

to   carrier  or  warehouseman  sufficient,  967. 
Equitable  lien  may  be,  when,  961. 
Exchange  of  property  pledged   does  not   end,   971. 
Lien  differs  from,  961. 
Pledgee's  right  to  sell  pledge,  1100. 

should  give  notice,  1100. 
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Fledges  —  Continued. 

Pledgee's  right  to  sell  pledge — Continued. 

not  required  to  prove  claim,  1100. 

rights  where  pledgee  holds  two  securities,  970. 
Possession  of  pledgee  essential,  964. 

actual  or  symbolic  delivery  of  property  essential,  961. 

possession  may  be  constructive,  964. 

termination  of  possession  ends,  971. 

temporary  restoration  of  possession  does  not  end,  972. 

exchange  of  property  pledges  does  not  end,  971. 

may  be  held  by  third  persons  for  pledgee,  967. 

warehousing  sufficient,  964. 
Preferential  pledge,  what  is,  971. 
Security  by  way  of,  960. 

State  law  governs  validity  and  extent  of,  961. 
Stock  pledged  with  stock  brokers,  968. 

rights  of  customer  to  reclaim  collaterals  from  stock  broker,  969. 

right  of  customer  on  bankruptcy  of  stock  broker,  969. 
Trustee's  right  to  sell,  1099. 

may  redeem  property  in,  972. 

rights  of  trustee  where  no  pledge  created,  970. 
Warehousing,  964. 

what  constitutes  a  warehouse,  965. 

pledgor  can  not  be  his  own  warehouseman,  965. 

distiller's  warehouse  receipt  for  whiskey,  965. 

Pleas  — 

Composition,  of,  1282. 
Dilatory  pleas  to  petition,  465. 
Discharge  of,  1400. 
Estoppel,  of,  1067. 
Res  judicata,  of,  1067. 

Plenary   suit — ■ 

Against  adverse  claimant,  124,  1050. 

Form  of  pleading  immaterial  when,  1051. 

Illustrative  cases  of,  1052. 

Necessary  to  recover  property  for  estate  when,  1050. 

Referee  has  no  jurisdiction  of,  1050. 

Required  to  determine  right  to  reclaim  from  trustee,  852. 

Required  when  property  is  in  possession  of  third  person,   1075, 

When  necessary  to  recover  assessment  on  stock,  810. 

Porto  Rico  — 

Supreme   court  may   review   controversy    from   court   of   bankruptcy 
of,  1556. 

Policies  of  insurance  — 

(See  Insurance.) 
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Poor  person  — 

May  be  required  to  pay  fees  of  trustee  when,  75 1. 
Proceedings  in  forma  pauperis,  357. 

Possession  — 

Bankruptcy  court,   of,   can  not   be  disturbed  by  process   from   other 

court,  108. 
Bankrupt's  property,  of,  pending  hearing,  etc.,  460. 
petitioner  to  give  bond,  461. 
power  of  bankrupt  court  to  take,  120,  et  seq. 
when  bankrupt  is  neglecting  property,   etc.,  460. 
petitioner  to  give  bond  of  indemnity,  460. 
bankrupt  to  give  bond  to  release,  461. 
Exempt  property  of,  by  trustee,  887. 
Pledgee  of  property  pledged  essential,  960,  964. 
Referee  to  take,  when,  212. 
Trustee  to  take,  of  bankrupt's  property,  730. 

Poirers  of  appointmen't  — 

Pass  to  and  vests  in  trustee,  when,  782. 

Power  of  attorney  — 

Must  be  written,  when,  239. 

PoTO-ers  of  Congress  — 

(See  Congress.) 

Powers  of  courts  — 

(See  Jurisdiction.) 

Powers  of  referee  — 

(See  Referee.) 

PoTvers  of  trustee  — 

(See  Trustee.) 

Preferences  — 

An  act  of  bankruptcy — • 

created  by  the  debtor,  312. 
elements  of,  312. 
examples  of,  313. 
transfer  must  be  to  creditor,  31S. 
transfer  may  be  by  agent,  315. 
transfer  to  other  persons  is  not,  -316. 
intent  of  debtor  essential,  317. 
intent  presumed  from  act,  318. 
presumption  may  be  overcome  by  evidence,  320. 
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Preferences  —  Conti/rmed. 

An  act  of  bankruptcy — Continued. 
created  by  legal  proceedings,  321. 
elements  of,  321. 

intent  to  create  a  preference  unnecessary,  322. 
insolvency  essential,  322. 
legal  proceedings,  meaning  of,  326. 
"suflfered  or  permitted,"  meaning  of,  323. 
failure  to   discharge  lien  within  five  days  before  sale,  324. 
time  act  completed-,  325. 

four  months  begins  to  run   from  five  days  before  sale,  325. 
final  disposition,  meaning  of,  324. 
vacating  or  discharging  lien,  326. 
Attorney's  fees  before   bankruptcy  may  be,   1029. 
court  may  revise  and  fix  amount  of,  249. 
proceedings  summary,  250. 
jtidge  or  referee  may  fix  amount  of,  251. 
enforcing  order   in  other  districts,  251. 
Collaterals  and  stock  delivered  to   customer  by  stock  broker  is  not, 

969. 
Creditor  holding  a  preference  may  be  petitioner,  385. 
entitled  to  set-off,  667. 
proof  by  preferred',  705.  i 

where  he  holds  two  debts  and  one  preferred,  706. 
distinction   between   proof   and   allowance,   707. 
must  surrender  preference  before  allowance  of  claim,  708. 
classes  of,  1018. 

transfer  to  be  a  preference  must   be  to  a,   987. 
transfer  to  lien  creditor  'is  not,  1033. 
can  not  maintain  suit  to  set  aside  a,  1042. 
Definition  of,  974. 
elements  of,  982. 

debtor  must  be  insolvent  at  time  of  transfer,  983. 
insolvency,   meaning  of,   984. 
insolvency   to   be  submitted  to   a  jurjr,   985. 
adjudication  raises  no  presumption  of  prior  insolvency,  985. 
must  be  made  by  the  bankrupt,  986. 
transfers  by  others  are  not,  986. 
must  be  made  to  a  creditor,  987. 
customer  is  not  creditor  of  stock  broker,  987. 
creditor  can  not  obtain  preference  by  indirect  means,  989. 
endorser  or  surety  may  receive  preference  from  principal, 

989. 
must  have  been  made  within  four  months  before  bankruptcy, 

990. 
valid  if   four  months  old,  991. 


INDEX.  2169 

[References  are  to  pages.] 

Preferences  —  Continued. 
Definition  of — Continued. 
elements  of—  Continued. 

collection  of  accounts  assigned  prior  may  be  made  within 

four  months,  992. 
four  months  dates  from  recording,  993. 
meaning  of  "required,"  994. 
four  months  dates  from  transfer  if  no  recording  required, 

996. 
transfer  in  exchange  within  four  months  valid,  997. 
agreement   to   pledge  ■  or   mortgage   prior   to    four   months 

may  be  executed  within  that  period,  998. 
computing  time,  999. 

effect  must  be  to  enable  creditor  to  obtain  greater  percent- 
age, 101 S. 
must  have  reasonable  cause  to  believe  effect  will  be,  1002. 
Endorser  or  surety  may  receive  a,  989. 
Foreigner  may  obtain  a,  975. 
Four  months,  must  be  within,  990. 
Intent  of  bankrupt  to  prefer,  978. 

no  .intent  to  defraud  necessary,  976. 
Insolvent,  transfer  must  be  by,  983. 
Judgment  may  create  a,  979. 
Meaning  of  ''procured  or  suffered,"  980. 
Mortgages  as,  1019. 

elements  necessary  to  set  aside  mortgage,   1020. 
mortgage   for  pre-existing  debt   voidable,    1023. 
mortgage  given  by  insolvent  to  his  creditor,   1020. 
mortgage  given  within   four  months  voidable,   1021. 
mortgage  more  than  four  months  old  valid,   1021. 
mortgage  valid  when  given  pursuant   to  promise,    1024. 
Payment  of  money  may  be,  981. 

payments  which  do  not  diminish  an  estate  are  not,   1026. 

payment  of  antecedent  debt  is,  1025. 

payment  of  note  or  check  with  solvent  indorser  is,  1029. 

payment  which  relieves  a  surety  is  a,  1029. 

delivery   of  collaterals   and   stock   to    customer   by   stock  broker 

is  not,  969. 
collecting  accounts  assigned  for  present  consideration  not,   1028. 
repayment  of  stolen  money  not,  983. 
Pledge  avoided  as,  971. 

elements   of   a   preferential,   971. 

property   delivered   within    four  months   of  bankruptcy  pursuant 
to  prior   agreement,   962. 
Proof  by  creditor  holding  a,  705. 

proof  where  creditor  has  two  debts,  one  preferred,  706. 
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Preferences  —  Gontirmed. 

Proof  by  creditor,  etc. — Continued. 

distinction   between   "proof"   and  "allowance,"   707. 

surrender  of  preference  by,  708. 
Reasonable  cause  to  believe,  1002. 

knowledge  of  agent  knowledge  of  creditor,  1012. 

reasonable  cause  determined  by  conduct  of  parties,   1003. 

mere  knowledge  of  insolvency  not  reasonable  cause,   1006. 

doubt  or  suspicion  not  sufficient  cause  to  believe,  1007. 

what  is   sufficient  to  put   creditor  upon   inquiry,   1009. 

reasonable   cause   question   for  jury,   1014. 

burden  of  proving  reasonable  cause,  1014. 
Recording  in  four  months  may  have  effect  of  creating,  995. 

meaning  of  the  word   "required,"   994. 
Sales  in  good  faith  are  not,  1030. 

sale  by  insolvent  to  creditor  as,   1030. 

elements  of  preferential  sale,  1031. 

illustrations  of  preferential  sales,   1031. 
Set-off,  when  preferred  creditor  entitled  to,  667. 
Suit  by  trustee  may  be  brought  in  state  or  federal  court,   1043. 

allegations  in  action  to  recover,  1061. 

distinction  between  suits  to  set  aside  fraudulent  conveyance  and, 
1059. 

evidence  of  insolvency  in  suit  to  recover,  1063. 

can  not  be  set  aside  if  one  element  wanting,  983. 

judgment  in  suit  to  set  aside  a,  1068. 

effect  of  setting  aside  a,  1070. 
Time  within  which  preference  may  be  made,  990. 

transfer  more  than  four  months  before  bankruptcy  valid,  992. 

transfers   executed   within   four   months   pursuant   to   prior   con- 
tract, 998. 

when  four  months'  period  begins  to  run,  992. 

whether  four  months  dates  from  possession  or  from  notice,  997. 

when  no  recording  required  four  months  runs  from  transfer,  996. 

transfer  after  adjudication  and  before  trustee   appointed   is  not, 
999. 

transfer  after  petition  and  before  adjudication  avoidable,   991. 

four  months  begins  to  run  from  five  days  before  sale,  325. 
Transfer  by  insolvent  debtor,  980. 

meaning  of  word  "tranfer,"  980. 

method  of  creating  by  transfer,   981. 

transfer  must  be  made  by  bankrupt,  986. 

transfer  by  person  other  than  bankrupt  not  a,  986. 

transfer  to  person  other  than  creditor  not,  987. 

transfer  in  exchanged  for  a  valid  pre-existing  transfer  is  not  a, 
997. 

actual  fraud  not  essential,  792. 
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Preferences  —  Continued. 
Transfer,  etc. — Continued. 

fraudulent  transfer   distinguished   from,  975. 

voluntary  or  compulsory  .transfer  immaterial,  978. 

may  be  given  to  foreigners,  975. 

notes  of  bankrupt  partner  indorsed  by  firm  not  a,  986. 
Trustee  takes  title  to  property  transferred  as  a,  792. 

may  sue  to  recover,  1040. 

jurisdiction  of  suits  by,   1043. 

Preferred  creditors  — 

(See  Creditors.) 

Claims  of,  not  allowed  unless,  etc.,  708. 

Prove  claims,  705. 

Set-oflf  of  further  credit  by,  667. 

When  preference  voidable    (see  Preferences). 

Who  are,  385. 

Preliminary  injunction  — 

To  protect  the  estate,  457. 
(See  Injunction.) 


Presumption  — 

(See  Burden  of  Proof.) 

As  to  solvency,  302,   1063. 

As  to  intent  to  prefer,  978. 

As  to  fraud  in  compositions,  1288. 

Knovvrledge  of  attorney,  from,   1012. 


Priority  — 

Claims  entitled  to,  1108. 

Costs  of  preserving  estate  entitled  to,  1119. 

Costs  of  administration  entitled  to,   1121. 

what  costs  of  administration  includes,  1122. 

expenses  and  compensation  of  receivers  entitled  to,  456. 

attorney's  fees  entitled  to,  1124. 
County  not  entitled  to  peiialty  or  forfeiture,  1135. 
Expenses  of  recovering  property  entitled  to,  1121. 
Filing  fees,  1121. 

Secured  creditors  paid  before  those  having,  1109. 
State  laws — 

debts  entitled  to  priority  under  state  laws,  1130. 

claimant  must  bring  claim  within  state  law  to  be  entitled  to,  1133. 

state  law  regulating  assignment  for  creditors  governs  when,  1133. 

costs  and  expenses  in  attachment  proceedings  entitled  to,  when, 
1133. 
State  not  entitled  to  penalty  or  forfeiture,  1135. 
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Priority  — Continued. 

Taxes  entitled  to,  1112. 

claims  entitled  to  priority  paid  before  taxation,  1117. 

when  tax  is  "legally  due  and  owing,"  1112. 

court  of  bankruptcy  decides  what  is,  1113. 

trustee  must  pay  taxes  on  encumbered  property,  lllS. 

when  purchaser  at  sale  pays,   1116. 

payable  where  debtor  would  pay,  1117. 

proof  of  claim  for  not   required,   1117. 
United  States  entitled  to  priority  for  penalty  or  forfeiture,   113S. 

United   States  limited  to  pecimiary  loss,  T 135. 

debts  due  the  United  States  entitled  to,   1134. 
Waiver  or  estoppel   of  prioritj-^,   1111. 

not  waived  by  failure  to  prove,  1111. 

lost  by  estoppel,   1112. 

not  waived  by  voting   for  trustee,   1112. 
Wages  or  labor  claims  entitled  to,  112S. 

persons   entitled  to   priority   for  wages,    1127. 

assignee  of  labor  claims  entitled  to,   1129. 

person  loaning  money  to  pay  wages  not  entitled  to,  1129. 

Principal  place  of  business  — 

Wliat  is,  403. 

Of  a  corporation,  404. 

Privileges  -- — 

Pass  to  trustee  if  assignable,  813. 

Procedure  — 

(See  Ple.\ding  and  Practice.) 

United   States  supreme  court  to  prescribe  rules,  etc.,  1579. 

Proceedings  — 

Dismissal  of,  365,  512. 

Nature  of,  100. 

Subsequent  to  adjudication,  367,  517. 

To  recover  property  by  trustee,  1043,  et  seq. 

To  recover  property  from  a  trustee  by  a  claimant,  850  et  seq. 

When  commenced,  104. 

Where  instituted,  349,  398,  546. 

Process  — 

(See  Writs.) 

Bankrupt  exempt  from  arrest  upon  civil,   1188. 

Issued  by  clerk  under  seal  of  court,  233. 

Service  of,  237. 

Issues  in  ancillary  proceedings,  120. 

Proof  — 

(See  Burden  of  Proof  and  Evidence.) 
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Proof  and  allotranoes  of  claims  — 

Administrators,   executors   and   receivers  may  prove  for  whom  they 
represent,  dll . 

may  prove  against  surety  on  predecessor's  bond,  622. 
Allowance  or  disallowance  of  claim's,  717. 

distinction   between   ''proof"    and   "allowance,"   707. 

contesting  claims  before  allowance,  714. 

who  may  object  to  allowance,  714. 

meaning  of  "parties  in  interest,"  714. 

formal  proof  makes  prima  facie  case,  717. 

evidence   required  to  prevent  allowance,   716. 

procedure  on  objections  to  'claim,  718. 

when  referee  may  postpone  hearing,  583. 

re-examination  of  claims,   720. 

reviewing  action  of  referee,  72S. 
Amendment  of,  712. 

referee  may  allow,   712. 

may  change  proof  from  unsecured  to   secured,  712. 

receipt  of  dividends  does  not  prevent,  713. 

when  vote  for  trustee  prevents,  713. 

when  claims  may  be  amended  after  the  one  year  period,  687. 
Assignee  of  debt  may  prove,  679. 

form  of  proof  by,  680. 
Attorney  or  agent  may  make  proof,  69S. 

affidavit  should  state  why  creditor  did  not  make  proof,  695. 

may  take  oath  of  his  client  to  proof,  239. 
Consideration  to  be  stated,  692. 
Corporation  may  prove,  695. 

'  failure   of   foreign    corporation   to   comply  with   state   laws   bars 
proof,  719. 
Creditor  should  make  his  own  proof,  694. 

when  creditor  omits  to  prove  indorser'  may  do  so,  627. 

when  creditor  omits  to  prove  surety  may  do  so,  627. 

proving  claims  in  name  of,  679. 

proof  of  claim  to  vote  at  creditors'  meeting,  582. 

right  to  withdraw  proof  of  debt,  710. 
Father  may  prove  against  son,  676. 
Filing  with  referee  or  court,  709. 

may  indorse  piroof  with  time  of,  710. 

fee  of  referee  for,  710. 
Form  of  proof,  688. 

manner  of  stating  consideration,  692. 

proving  claim  of  written  instrument,  691. 

double  proof  made  when,  566. 

proving  claim  by  assignee,  680. 

account  must  be  stated  of  mutual   debts  and  credits,  689. 

proof  in  case  of  open  accounts,  690. 
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Proof  and  allowances  of  claims  —  Continued. 
Form  of  proof — Continued. 

securities  must  be  described,  if  any,  690. 

proof  against  partnership,  690. 
by  partnerships,   695. 

founded  on  an  instrument   in  writing,  691. 

in  case  instrument  is  lost  or  destroyed,  691. 

signature  by  claimant,  690. 

must  be  under  oath, — . 
Indorser  or  surety  may  prove  if  principal  fails,  677. 

for  bankrupt,  may  prove  against  his  estate,  625. 
Judgment  creditor  whose  lien  is  avoided  may  prove,  676. 
Lien  claimant  need  not  prove  claim,  1098. 
Liquidated  claims  only  may  be  allowed,  -599. 

meaning  of  "liquidated   by  Utigation,''   686. 

unliquidated  claims  may   be  liquidated,   600. 

formal   proof  of    unliquidated   claim    after   liquidation,   601. 
Mortgagee  may  prove  debt,  when,  677. 
Nece'ssity  of  making  proof,  674. 
Oath  to,  091. 

Objections  to   allowance,  714. 
Partnerships,   proving   a   claim   against,  690. 

manner  of  making  proof  by  a  firm,  695. 

firm  creditors  go  first  against  firm  estate,  562. 

creditors  of  partners  must  prove  against  separate  estates,  565. 

when  creditors  may  prove  against  firm  and  individual  estates,  565. 

creditor  may  change  proof  from  firm  to  individual  estate  when, 
563. 

when  partners  may  prove  against  firm  estate,  566. 

proof  by  partner  against  estate  of  copartner,  568. 

proof  by  partner  against  firm  estate  566. 

when  firm  may  prove  against  individual  estates,  566. 

proof  by  firm  against  partner's  estate,  566. 
Petitioning  creditors  must  make,  675 
Preferred  creditors  may  make,  70S. 

proof  where  creditor  has  two  debts,  one  preferred,  706. 

claims  not  allowed  until  preference  surrendered,  679. 

meaning  of  surrender,  708. 

surrender  need  not  be  voluntary,  709.  " 
Receiver  may  make,  677. 
Re-examination  of,  720. 

Res  judicata,  adjudication  of  petitioner's  debt  as,  717. 
Review  of  final  action  on,  725. 
Scheduling  not   sufficient,  675. 
Secured  creditor  may  prove  for  excess  of  debt  over  security,  699. 

may  surrender  security  and  prove  whole   debt,  676. 

form  of  proof  by,  700. 
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Proof  and  alloiiranc«s  of  claims  —  Continued. 
Secured  creditor  may  prove,  etc. — Continued. 

how  to  ascertain  value  of  securities,  702. 

proving  as   unsecured  waives   security,   704. 

may  amend  proof  from  ^unsecured  to  secured,  705. 

need  not  prove  his  claim,  1098. 

rights  of  a,  697. 

when  mortgagee  may  prove  debt,  677. 
State  or  municipahty  not  required  to  prove  for  taxes,  679 
Stocltholder  may  prove  against  corporation,  678. 

not  if  he  owes  for  his  stock,  678. 
Taxes  may  be  proved  but  not  necessary,  1117. 
Time  limit  for  proving  claims,  681. 

may  be  amended  later,  687. 
Trustee  may  prove,  677. 

United  States  may  prove  but  is  not  required  to  do  so,  679. 
Wife  may  prove  against  husband,  676. 

Property  — 

(See  Estates.) 

After-acquired,  what  is,  775. 

Concealing,  embezzling,   etc.,  1206. 

Custody,  in,  of  court  other  than  court  of  bankruptcy,  136. 

can  not  be  taken  by  process  from  another  court,  107. 
Encumbered  trustee   not  bound  to  take,   773. 
Foreign  countries,  conveyed  in,  by  bankrupt,   768. 

personal  in,  769. 
Individual,  what  is,  553. 
Insured  may  be  ordered,  214,  449. 

Judgments  in  actions  for  willful  injuries  to,  not  released,  etc.,  1363. 
Partnership  of,  administration  of,  551. 
Partnership,  what  is,  552. 
Passes  to  trustee,  what,  778. 
Possession,  of,  of  bankrupt,  when  taken  by  creditors,  460. 

when  taken  by  referee,  212. 

when  taken  by  judge,  437. 

when  taken  by  trustee,  770. 

in,  of  third  persons,   how  collected,   123. 
Referee  purchasing  when  interested,  penalty,  228. 

to  take  possession  and  release  when,  212. 
Seizure  of,  460. 
Sold,  can  not  be  for  less  than  seventy-five  per  cent,  of  appraised  value, 

1087. 
Title  to,  vests  in  trustee  when,  761. 
Transferred  before  adjudication,  757. 

between  adjudication  and  appointment  of  trustee,  759. 

revests  in  bankrupt,  when,  1336. 
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Property  —  Continued. 

Third  persons,  of,   in  possession  of  bankrupt,    123. 

fraudulent  sales,  843. 
Trustee  to  convey,  sold,  76S. 

secreting  or  destroying,  1206. 
title  to,  vests  in  when,  761. 
title  to  what,  vests  in,  778. 
turned  over  to,  by  bankrupt,  1181. 

Prosecution  — 

(See  Offense.) 
Protection  — 

•    Bankrupt,  of,  from  arrest,  1188,   (see  Arrest). 
Estate,  to,  mode  of  proceeding  for  the,  437. 

applications  for,  how  made,  440. 

appoint  receiver,  etc.,  443. 

injunction  for,  457. 

seizure  of  property  of,  460. 
Protest  — 

Notice  to  whom  given,  816.    ' 
Provable  debts  — 
(See  Debts.) 

Accommodation  paper  as  evidence  of  debt,  618. 
Account,  debt  founded  on  open,   651. 
Acquired  by  purchase  as  set-off,  664. 
Annuity  for  life,  634. 
Commissions,  646. 

Contingent  demands  not  provable,  605. 
Contract,  debts  founded  on  provable,  632. 

claims   founded  upon  illegal  contract  not  provable,  635. 

when   damages   under   executory   contract  provable,   641. 

measure  of  damages  for  breach  of  contract,  637. 

royalties  for  use  of  patent  provable,  671. 

damages  for  infringement  of  patent  not  provable,  670. 

damages   for  breach  of  lease   are  not  provable,   649. 
Costs  are  provable  when,  631. 
Counter  claims,  663. 
Damages  to  persons  not  provable,  668. 
Date  of  bankruptcy  provable,   only   claims   existing  at,   597. 

actual  value  of  debt  at  bankruptcy  provable,  611. 
Debts  "absolutely  owing,'"  609. 

due  at  a  future  date,  611. 

evidenced  by  a  writing,  616. 

evidenced  by  a  judgment,  612. 

founded  on  contract,  632. 

founded  on  open  account,  651. 
Equitable  d«bts  provable,  603. 
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Provable  debts  —  Continued. 

Fixed  liability  absolutely  owing,  608. 

Indorser  or  surety  may  prove  if  principal  fails  to  prove,  677. 

entire  debt  against  bankrupt  indorser  provable  when,  621. 

may  prove  against  estate  of  maker  and  indorser  when,  623. 

claims   against  bankrupt  as  indorser  provable  when,  620. 

indorser  or  surety  for  bankrupt  may  prove  against  his  estate,  625. 
Interest  is  provable  when,  629. 

interest  on   future   debts  deducted,  629. 

interest  accrued  at  time  of  bankruptcy  provable,  629. 
Judgments  prior   to   bankruptcy   provable,   612. 

judgment  provable  although  lien  invalid,  612. 

when  judgment  pending  bankruptcy  may  be  proved,  615. 

judgment  for  damages  in  tort  not  provable,  669. 

judgment  creditors  whose  liens  are  avoided  may  prove,  676. 
Lease  not  provable,  damages  for  the  breach  of,  649. 
Liquidated,  debt  must  be  to  be  allowed,  599. 
Mutual  debts  and  credits,  652. 

mutual  debts  and  credits  must  be  in  the  same  right,  660. 

what  are  inutual  debts  and  credits,  654. 

mutual  debts  and  credits  must  be  between  same  parties,  656. 

mutual  debts  and  credits  may  be  different  in  their  nature,  657. 
Penalties,  1135; 

Preferred  creditors,  rights  to  set-offs,  666. 
Principal  and  surety  both  bankrupts,  623. 
Proved  within  one  year,  must  be,  681. 
Rent  due  at  time  petition  filed  provable,  646. 

future  rent  under  lease  not  provable,  647. 

damages  for  breach  of  lease  not  provable,  649. 
Royalties  for  use  of  patent  provable,  671. 
Set-oflfs  and  counterclaims,  655. 

subsequent  credits  by  preferred*  creditor,  666. 

judgment  for  penalty  can  not  be  set  off  against  one  for  debt,  661. 

rule  as  to  new  accounts,  661. 

debt  for  stock  can  not  be  set  off  against  debt  of  corporation,  661. 

claim  by  bankrupt's  assignee  not  set  oil  against  creditor's  claim 
against  bankrupt,  662. 

special  deposit  not  set  off  against  general  debt,  659. 
Stock  broker,   claim   for   a  margin  or   for  conversion   of  collaterals 

provable  against,  634. 
Stockholder's  statutory  liability  and  unpaid  stock  subscriptions  prov- 
able, 634. 
Surety  may  prove  for  full  amount  aginst  bankrupt  maker,  626. 

claims  against  a  bankrupt  as  surety,  622. 
Tort,   claim  for  damages  in  tort  not  provable,   668. 
Unliquidated  claim  for  tort  not  provable,   602. 
Wages,  claim  for  services  rendered,  643. 
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Proxy  — - 

Penalty  for  using  false  claim  in  composition,  as  or  by,  1219. 
Vote  at  creditors'  meeting,  when  may,  578. 

Publication  — 

Application  for  discharge  of,  1297. 
Notice  of  first  creditors'  meeting,  of,  S75. 
Service,  by,  when  permitted,  435. 

Pnnisluueiit  — 

(See  Offenses.) 

Pnrcliaser  — 

Bankrupt  may  be  a,  at  sale,  1082.- 

Bona  fide,  for  value,  etc.  title  by  levy,  lien,  etc.,  not  impaired,  914. 

for  present  consideration  protected,  787. 
Bond  holders  may  be,  1082. 
Referee  can  not  become  a,  1082. 
Trustee  can  not  become  a,  1082. 

attorney  or  agent  of,  can  not  be,  1082. 
Purchaser  or  assignee  of  claim  may  be  petitioning  creditor,  383. 

rights  at  sale,  1082. 
Title  at  judicial  sale,  1084. 

Takes  only  bankrupt's  interest  in  property  sold  subject  to  liens,  1100. 
May  be  required  to  pay  taxes  when,  1116. 
Where  lien  claimant  is,  1099. 
Where  secured  creditor  is,  1101. 
Trustee  conveys  property  sold  to,  1085. 


Qualification.  — 

Of  receivers,  443. 

Of  referees,  200. 

Of  trustees,  730. 

To  vote  at  creditors'  meetings,  578. 


R 

Railroad  companies  — 

Can  not  be  adjudged  bankrupt,  279. 

Real  estate  — 

Advertising  for  sale,  1079. 

Included  in  schedule,' 369,  376. 

Not  to  be  sold  for  less  than  75  per  cent,  of  appraised  value,  1085,  1087. 

What  passes  to  trustee,  795. 
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Reallowance  of  claims  — 

When  may  be  made,  720. 

Reasonable  attorney  fee  — 

(See  Attorneys.) 

Reasonable  cause  to  believe  — 

That  preference  has  been  given,  910n,  1000. 
burden  of  proving,  1014. 
doubt  or  suspicion  not  sufficient,  1007. 
exists,  when,  1002. 
knowledge  of  agent,  1012. 
question  for  jury,  1014. 
what  constitutes,  1002. 
what  will  put  creditor  upon  inquiry,  1009. 

Receiver  — 

Accounts  of,  452. 

Acquires  no  title  to  property,  447. 

Ancillary  may  be  appointed  in  other  district,  443. 

Application  in  bankruptcy  for,  440. 

notice  of,  442. 
Application  for  receiver  by  insolvent  debtor  an  act  of  bankruptcy,  333. 
Appointment  of,  443. 

dates  from  order  and  not  qualification,  44S. 
Appointment  of,  as  an  act  of  bankruptcy,  331. 

at  instance  of  another,  335. 

on  sole  ground  of  insolvency  unnecessary,  337. 

temporary  or  permanent,  33S. 

when  appointment  of  receiver  not  an  act  of  bankruptcy,  333. 
"Because  of  insolvency,"  335. 
Business  of  bankrupt  may  be  conducted  by,  449. 

not  charged  for  losses  doing  business,  450. 
Can  not  maintain  suitto  set  aside  transfers,  1043. 
Compensation  of,  453. 

entitled  to  priority,  456. 
Court  selects  and  appoints,  443. 
Entitled  to  possession  of  assets,  447. 

court  will  protect  his  possession,  448. 
Expenses  of,  452. 

entitled  to  priority,  456. 

not  charged  against  exempt  property,  456. 
Fees  of  attorney  for,  256. 

in  state  court,  259. 
Fees  and  expenses  allowed  by  state  court,  v/hen,  151. 
Fees  of  state  receiyer  where  no  fund  is,  152. 
Has  no  authority  to  withdraw  property  from  custody,  112. 
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Receiver  —  Continued. 

Has  no  power  outside  the  district,  44S. 

May  apply  for  an  order  to  examine,  1149. 

May  intervene  to  oppose  adjudication,  468. 

Meaning  of  insolvency  as  an  act  of  bankruptcy,  332. 

Must  pay  rent,  451,  647. 

Notice  of  application  for,  442. 

Not  required  to  yield  property  in  his  possession,  when,  146. 

Objections  to  report  of,  453. 

Officers  to  include,  239. 

Order  appointing,  444. 

Order  transferring  assets  from. state  receiver,  150. 

Petitioning  creditors  required  to  give  bond,  when,  444. 

to  pay  costs  and  expenses,  when,  Sl6. 
Power  to  appoint  in  bankruptcy  proceedings,  439. 
Powers  of  a,  445. 

to  preserve  estate,  446. 

to  take  property  from  custody  of  state  receiver,  141. 
within  four  months,  143. 
can  not  be  taken  after  four  months,  142. 
Proof  of  claims  by,  677. 
Referee  may  appoint,  213,  440. 
Reports  and  accounts  of,  452. 

on  apointment  of  trustee,  453. 

objections  to,  453. 
Sale  of  perishable  property  by,  448. 

when  permitted  to  sell  property  of  bankrupt,  1081. 
Settling  accounts  of  state  receiver  in  state  court,  162. 
Staying  insolvency  proceedings  in  state  court,  162. 
When  he  may  be  sued  without  leave  of  court,  451. 

Beclamation.  — 

Court  will  enforce  valid  agreements  with  bankrupt,  852. 
Distinction  between  "sale  and  return"  and  "option  to  purchase,"  834. 
Identifying  trust  property)  848. 
Intervening  petition,  852. 

form  of  petition  to  reclaim  from  trustee,  853. 
Judge  may  review  order  of  referee  in,  856. 
Owner  may  reclaim  trust  property  from  trustee,  847. 
Proceedings  on  petition  for,  854. 
Proceedings  to  recover  property  from  trustee,  850. 
Property  sold  to  bankrupt,  834. 

when  vendor  under  conditional  sale  may  reclaim,  839. 

conditional  sale  of  property  to  be  resold  or  used,  840. 
Property  in  possession  of  bankrupt  as  bailee,  834. 
Recovery  of  goods  consigned,  836. 
Right  of  owner  to  reclaim  property  from  trustee,  831. 
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Beclamation  —  Continued. 

Right  to  reclaim  property  after  proof  of  claim  for  same,  711. 
Suits  against  a  trustee,  1039. 

Validity  of  conditional  sale  depends  on  state  law,  837. 
Vendor  may  recover  property  fraudulently  purchased  by  bankrupt,  840. 
(See  Intervenor.) 
Iteconsideration  of  claims  — 

(See  Reallowance  of  Claims.) 
Record  — 

Appeal  or  writ  of  error,  1477. 

amendments  to,   1481. 

authenticated  by  clerk,  1481. 

bill  of  exceptions  to  be  made  part  of,  1462. 
necessary,  when,  1481. 

certiorari  tO'  bring  up  omitted  parts  of,  1483. 

filing  in  circuit  court  of  appeals,  1486. 
failure  to  file,  1487. 

from  circuit  court  of  appeals  to  supreme  court,  1510. 

from  state  court  to  supreme  court,   ISSO. 

judge  not  required  to  make  findings  of  fact,  1465. 

limited  to  jurisdictional  question,  when,  1535. 

one  record  sufficient  on  two  forms  of  proceeding,  when,  1419. 
appeal  and  cross-appeal,  1461. 
writ  of  error  and  cross-writ,  1461. 
writ  and  cross-writ  of  certiorari,  1517. 

opinion  should  be  sent  up  with,  1480. 

what  record  on  appeal  or  writ  of  error  should  contain,  1479. 
Application  for  writ  of  certiorari,  1513. 

ten  copies  required,  1513. 
Date  of  filing  petition  fixes  right  with  respect  to  lien,  925. 
Decree  of  adjudication,  of,  761. 

Effect  of  failing  to  record  a  security  depends  on  local  law,  918. 
Effect  of  want  of  record  on  mechanic's  lien,  946. 
Inspection  of,  refused  by  trustee  or  referee,  228,  1221. 
Failure  to  record  does  not  invalidate  lien  but  postpones  it,  917. 
Fraudulent  withholding  from,  920. 
Meaning  of  the  word  "required,"  994. 

Notice  imparted  by  record  of  order  confirming  composition,  1284. 
Opinion  to  be  sent  up  with  record,  1480. 
Petition  for  revision,  1433. 

may  be  corrected  by  certiorari,  1436. 
Referee  makes  record  in  contested  cases,  204. 

on  petition  for  review,  223. 

evidence  of  referee's,  221. 

final  record  of  referee,  227. 

to  be  transmitted  by  referee  to  the  court  after  settlement  of  the 
estate,  1146. 
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Record  —  Continued. 

Rights  of  trustee  against  unrecorded  liens,  923. 

Taking  possession  of  property  equivalent  of,   922. 

Where  no  recording  required  four  months,  runs  from  transfer,  996. 

Recovery  — 

Of  dividends  on  reconsidered  claims,  738. 
Of  excess  of  fees  paid  to  an  attorney,  2S0,  740. 
Of  fraudulent  conveyances,  784,  1031,  1043,  1059,  1061. 
Of  property  of  persons  other  than  the  bankrupt  in  the  possession  of 
the  trustee,  850. 

Redeeming  — - 

Encumbered  property,  1092. 

Re-examination  — 

Of  claims,  720  (see  Claims.) 

Of  payments  made  to  attorneys,  250,  740. 

Referee  — • 

Absence  or  disability  of,  200. 

Accounts,  penalty  for  refusing  inspection  of,  229. 

Accounts  of  trustee,  to  audit,  743,  1138,  1146. 

Acts  only  after  reference,  206. 

Adjudication,  reference  after,  206,  210,  362,  510. 

judge  should  make  order  of,  497. 

when  referee  may  make  order  of,  210,  361. 
Administration  of  oaths  by,  215,  353,  417,  690. 
Administrative  duties  of,  203. 
Allow  attorney's  fees,  244. 
Allow  amendments,  364,  422. 
Appointment  of,  199. 
Attendance  of  witnesses  before,  216. 
Attorney — 

can  not  act  as  attorney  in  bankrupt  cases,  228. 

may  allow  fees  of,  244. 

should  be,  200. 
Bond  of,  202. 

amount  of,  202. 

failure  to  give  bond  creates  a  vacancy,  202. 

filed  of  record  in  clerk's  office,  202. 

sureties  on,  202. 

value   of  property,  202. 

suits  on,  how  and  when  brought,  202. 
Books  containing  record,  etc.,  to  keep,  227. 

certify  and  transmit  to  court,  228,  1146. 
Certified  copies  of  proceedings  before,  evidence,  221,  1146. 
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Referee  —  Continued. 

Claim   for  exemptions,   bankrupt  to   file  copy  of,   for,  377,  887,  891, 

89S,  1183. 
Claims  filed  before,  when  case  referred,  709. 
Clerk  hire  of,  216,  231. 
Clerk  to  collect  fees,  235. 

except  when,  357. 

pay  when,  236. 

referee  to  employ,  216. 
Collect  estate  of  bankrupt,  should  not,  209. 
Commissioner  of  deeds,  may  be,  200. 
Commissions  on  dividends,  229. 

Commitment,  can  not  exercise  power  of,  209,  215,  217,  1153. 
Compensation  of,  229. 

none  except  that  expressly  authorized,  229. 

not  entitled  to  extra  compensation  on  application  for  discharge, 
1333. 

when  case  transferred,  230. 

when  reference  revoked,  230. 
Compositions,  can  not  confirm  or  set  aside,  208,  1262. 
Contempt  before,  209,  215,  217,   1236. 

can  not  commit  for,  217. 

proceedings  to  punish  for,  217,  1245.  ' 
Copies  of  proceedings  before,  221. 

Counselor  at  law,  can  not  act  as,  in  bankruptcy  cases,  228. 
Court  includes,  208. 
Court  may  act  as,  200. 
Creditors'  lists,  to  make  and  file,  when,  204. 

must  make  list  of  creditors  proving  claims  at  first  meeting,  584. 
De  facto  cases  after  term  ended,  200. 
Deposition,  notice  to  take,  filed  with,  723,  1167. 

power  to  take,  217,  1166. 

power  to  exclude  evidence,  217,   1163. 

duty  to  note  objections  to  testimony,  1163. 
Disability,  effect  of,  200. 
Discharge,  can  not  determine,  208. 

report  of  proceedings  on  application  for,  1332. 
Districts  of,  court  to  designate,  200. 

designated  to  fill  vacancy  in  other  districts,  203. 
Dividends,  to  declare,  203,  1139. 
Dividend  sheets,  to  prepare  for  trustee,  203,  1139. 
Duties  of,  203. 

are  judicial,  205. 

in  election  of  trustee,  211. 

duties  confided  to  the  judge  excludes  referee,  208 
Encumbered  property,  may  order  sale  of,  1094. 
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Referee  —  Gontinued. 

Evidence,  can  not  exclude,  217,  1163. 

to  preserve,  when,  204,  227,  722. 

to  make  up  record  embodying,  etc.,  228,  1163. 
Examination — 

of  bankrupt,  power  to  regulate,  1149. 

may  order,  USS. 

should  protect  bankrupt  in,  1150. 
Expenses  of,  229. 

may  require  indemnity  for,  when,  232. 

must  keep  accurate  account  of,  232. 
Fees  of,  229. 

apportionment   of,  230. 

claim  for,  must  be  passed  upon  by  court,  230. 

clerk  to  collect,  235. 

for  filing  claims,  7ip. 

may  be  ordered  paid  by  judge,  232. 
Final  record  of,  227. 
Fined,  for  what  offenses,  228,  1221. 
Findings,  to  transmit  to  judges,  when,  228. 
Fix  time  and  place  of  acting  upon  matters  before  them,  207. 
Forfeit  office,  when,  228,  1221. 
Government  penalty  envelopes,  may  use,  205. 
General  powers  of,  205. 
Information  to  furnish,  when,  203. 
Injunction,  power  to  grant,  214. 
Inspection  of  books,  etc.,  must  allow,  when,  1221. 
Interested,  penalty  for  acting,  when,  228,  1221. 
Jurisdiction  of,  202,  et  seq. 

administer  oaths,  215. 

consider  petitions,  210. 

employ  clerk,  216. 

employ  stenographers,  216,  722,  1162. 

examine   witnesses,   215. 

take  possession  of  and  release  property,  212. 

territorial,  202. 
Jury  trial,  should  not  preside  at,  306. 
Justice  of  the  peace,  may  be,  201. 
Limitation  of  action  on  bond  of,  202. 
List  of  creditors,  bankrupt  to  file  copy,  for,  371. 

when  referee  to  prepare  and  file,  212,  584. 
Marshal,  may  appoint  to  take  possession  of  bankrupt's  property,  213. 
Master  in  chancery,  may  be,  201. 
Meetings  of  creditors — 

calls  first,   574. 

gives  notice  of,  591. 

presides  at  first,  211,  576. 
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Referee  —  Continued. 

Meetings  of  creditors — Continued. 

has  no  vote,  S82. 

not  required  to  be  present  at  meeting  subsequent  to  first,  591. 
Notices  to  creditors  given  by,  203,  591. 

to  take   depositions  filed  with,  723,  1167. 
Number  of,    199. 
Oath  of  office  by,  202. 
Oath  may  be  administered  by,  215,  353,  417,  690. 

not  in  court,  216. 
Offenses — 

acting  when  interested,  228,  1221. 

purchasing  property  while  a  referee,  229,  1221. 

refusing  inspection  of  accounts,  etc.,  229,  1221. 
Office,  can  not  hold,  except,' etc.,  200. 

must  reside  or  have  office  in  district,  201. 

term  of,  199. 
Officers  of  court,  are,   199. 
Orders  of — 

subject  to  review  by  judge,  222. 

what  should  be  recited  in,  221. 
Papers  to  receive  from  clerks,  when,  204,  235. 

penalty  for  refusing  inspection  of,  229,  1221. 

to  be  endorsed  how,  227. 

to  transmit  to  clerk,  when,  204. 
Parties  in  interest,  to  furnish  information  to,  203. 
Payment  of  fees  to,  by  clerk,  23S. 
Penalty  for  offenses,  228,  1221. 

Penalty  envelope  may  be  used  for  official  business,  205. 
Persons  holding  office  under  a  state  or  the  United  States  not  eligible, 

except,  200. 
Petition,  to  consider,  etc.,  210. 

power  to  dismiss,  513. 
Petition  for  review  and  record,  223. 
Plenary  suits,  has  no  jurisdiction  of,  lOSO. 
Possession  of  bankrupt's  property,  to  take,  when,  212,  438. 
Powers  of,  205,  et  seq. 

what  powers  may  be  exercised  in  absence  of  judge,  209. 
Powers  denied  to,  208. 
Practice  and  pleadings  before,  218. 
Preserve  evidence,  when,  204. 
Proceedings  after  reference,  207,  511. 
Property  surrendered  to  trustee,  may  order,  214. 
Punishment  for  contempt  before,  217,  1245. 

for  offenses  by,  228,  1221. 
Purchaser,  can  not  be,  of  bankrupt's  property,  when,  228,  1082,  1221. 
Qualifications  of,  200. 
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Referee  —  Continued. 

Receivers,  may  appoint,  213,  440. 

audits  and  settles  accounts  of,  4S3. 
Records — 

as  evidence,  221. 

certified  by,  223,  225,  227. 

penalty  for  refusing  an  inspection,  228,  1221. 

to  keep  and  transmit  to  clerks,  204,  227,  228,  1146. 

to  make  up  and  send  to  judges,  204,  227,  228. 

transmitted  to  the  court  after  settlement  of  the  estate,  1146. 

what  to  include  in,  223. 
Reference — 

of  cases  after  an  adjudication,  206,  .210. 
voluntary,  362. 
involuntary,  SIO. 

when  clerk  may  refer  matter  to  the  referee,  206. 
"    Related  to  judges  of  courts,  etc.,  can  not  be,  201. 
Release  property  of  bankrupt,  when,  212,  438. 
Removal  of,   199. 
Reopen  estate,  may,  1147. 

Resident  of,  or  hold  office  in  district,  must  be,  201. 
Review,  powers  subject  to,  222. 

judge  may  review  order  in  reclamation  proceedings,  856. 
Rulings  of,  may  be  reviewed  by  jitdge,  222,  et  seq. 
Sale,  can  not  bid  at,  228,  1082,  1221. 
Schedule,  to  examine  and  amend,  203,  378. 

copy  of,  to  be  filed  for,  371. 

to  prepare  and  file,  if  bankrupt  neglects,  etc.,  204. 
Stay  proceedings'  of  other  courts,  have  no  power  to,  180. 
Stenographer,  power  to  employ,  216,  722,  1162. 
Subpoenas  should  not  be  issued  by,  209,  216. 
Term  of,  199. 

Territorial  jurisdiction  of,  202. 
Time  of  bringing  suit  on  bond,  202. 
Transfer  of  cases  to,  207,  406,  546. 

apportionment  of  fees,  230. 
Trustees — • 

may  appoint  in  certain  cases,  212,  728. 

may  approve  bond  of,  212. 

may  approve  election  of,  589. 

may  discharge,  when,  1146. 

notify  trustees  of  appointment,  212,  590. 

removal  of,  211,  728. 
Vacancy  filled  how,  200. 

failure  to  give  bond  creates,  202. 
Warrant  for  detention  of  bankrupt,  no  power  to  issue,  208. 
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Referee  —  Continued. 

Who  may  conduct  proceedings  before,  217. 
Witnesses — 

attendance  before,  215,  721,  1160. 
may  compel  to  produce  books,  215,  1153. 
may  examine,  216. 
may  summon,  216. 

Reference  — 

Absence  of  judge,  206,  210,  234. 

After  adjudication,  206,  210,  362,  510. 

In  involuntary  cases,  510. 

In  voluntary  cases,  362. 

Order  sent  to  referee  at  once,  512. 

Proeeedings  after,  207,  511. 

Special  reference  superseded  by  general,  511. 

When  made,  362,  510. 

Register  — 

(See  Record.) 

Rehearing  — 

Application  in  circuit  court  of  appeals  for,  1492. 

Granting  or  refusing  discretionary,  1492. 

Petition  stops  running  of  time  for  appeal  or  writ  of  error,  1459. 

Relationship  — 

Of  creditor  to  bankrupt,  392. 
Of  referee  to  judge,  201. 

Release  — 

Of  bankrupt's  property  upon  giving  bond,  212,  463. 
What  debts  discharged  (see  Discharge). 

Removal  — 

Of  bankrupt  from  one  district  to  another,  1199. 
Of  cases  from  state  to  district  court,  193. 

all  defendants  must  join,  194. 

bond  for,  195. 

contents  of  petition,  194. 

plaintiff  in  state  court  can  not  remove,  194. 

proceedings  to  remove  case  to  federal  court,  194. 

reforming  pleadings  in  federal  court,  196. 

time  within  which  to  remove  from  state  court,  194. 

when  suit  may  be  removed,  1048. 
Of  property  of  bankrupt  with  intent  to  defraud,  etc.,  298,  307,  311. 
Of  referee,  199. 
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Removal  —  Continued. 
Of  trustee,  747. 

does  not  abate  suit,  1204. 
(See  Trustee.) 

Bent  — 

As  a  provable  debt,  646. 

before  bankruptcy,  646. 

after  bankruptcy,  647,  803. 

apportionment,  646. 
Entitled  to  priority  when  incurred  by  trustee,  647. 
Landlord  has  lien  for,  649,  944. 
Liability  of  surety  for,  804. 
Receiver  must  pay,  451. 

Beopen    estate  — 

When  court  will,  1147. 
Beplevin  — 

Action  of,  will  not.  lie,  when,  851. 
(See  Reclamation.) 

Beply  — 

When  necessary,  486. 

Beport  — 

Attorney-general  to  report  annually,  238. 

By  trustee  of  the  condition  of  the  estate,  736,  1138,  1139. 

final,  when,  1145. 
By  receivers,  452. 

Representations  — 

Judgment  in  action  for  false,  not  released  by  discharge,  1358. 

Besid«nce  — 

Departure  of  bankrupt  from,   cause  for  detention,   1156,   1187. 

Determines  district  of  filing  petition,  350. 

Distinction  between  domicile  and,  401. 

Dower  fixed  by  laws  of  state  of  bankrupt's,  797,  879,  1204. 

Expenses  of  bankrupt  attending  examination  away  from,  1161. 

List  of  creditors  filed  by  bankrupt  to  show,  368,  373. 

Of  persons  adjudged  bankrupt,  347,  349,  398,  546. 

Of  referee  in  district,  etc.,  201. 

Of  sureties  on  bond  when  property  seized,  461. 

Of  trustee  in  district,  etc.,  730. 

Period  of  residence  for  involuntary  bankruptcy,  399. 

Bes  judicata  — 

Adjudication  on  validity  of  claim  of  petitioning  creditor,  717. 

Effect  of  adjudication  as,  499. 

Plea  to  action  to  recover  property,  1067. 
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Respondent  — 

Costs  allowed  on  dismissal  of  petition,  SIS. 

Restraining  orders  — 

To  protect  an  estate,  457. 
(See  Injunction.) 

Return  — • 

Subpoena,  434. 
Revesting  — 

Of  title  in  bankrupt,  when,  76S,  1279. 
Revieiv  — 

Of  action  of  a  referee,  222. 

petition  for  review  and  record,  223. 

hearing  and  order  of  judge  on  review,  225. 

on  intervening  petition,  856. 
Of  contempt  proceedings,  1253. 
Of  final  allowance  or  rejection  of  a  claim,  72S. 
(See  Revisory  Jurisdiction  and  Circuit  Court  of  Appeals.; 

Revisory  jurisdiction  — 

Of  circuit  court  of  appeals,  1415,  et  seq. 
extent  of,  1419. 

does  not  extend  to  appealable  orders,  1429. 

extends  to  questions  of  law  only,  1425. 
illustrative  cases  in  the  exercise  of,  1422. 
limited  to  bankruptcy  proceedings  proper,  1430. 
time  for  invoking,  1431. 

Revivor  — 

Debt  revived  by  new  promise,  1394. 

Party  dying  pending  appeal  or  writ  of  error,  1493. 

Revocation  — 

Of  discharge  of  bankrupt,  when  may  be  maide,  1405. 

Title  vested  in  trustee  on  revocation  of  discharge,  765,  1411. 

Rhode  Island  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  69. 
Royalty  — 

For  use  of  patent  provable,  671. 

Rules  — 

(See  General  Orders.) 

s 

Salary  — 

Persons  receiving  a  salary  not  exceeding  $1,500  per  year  can  not  be 
adjudged  involuntary  bankrupts,  269. 
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Sale  — 

Advertising,   1079. 

Application  for,  who  may  make,  1078. 

Appraisal  of  property  for,  1080. 

appraisers  entitled  to  fee  for  services,  1080. 
Approval  of  court,   1084. 
Auction,   usually  by,   1077. 
Bankrupt  may  purchase  at,  1082. 
By  whom  made,  1080. 
Conditional,  to  bankrupt  may  not  pass  title,  837. 

validity  of,  1033. 
Conducted,  how,  1077. 
Confirmation  of,  when,  1085. 

not  required  to  be  confirmed  by  court,  1084. 
Costs  of,  1088. 

Distinction  between  bailment  and,  836. 

Distinction  between  "sale  and  return"  and  "option  to  purchase,"  835. 
Encumbered  property,  1090. 

application  to  sell  property  subject  to  liens,  1094. 

application  to  sell  free  of  liens,  1095. 

court  to  distribute  proceeds,  1097. 

power  of  court  to  marshal  liens  in  proceeds,  1097. 

proceedings  to  sell  property  subject  to  liens,  1094. 

purchase  by  lienor,  1099. 

trustee  may  sell  property  subject  to  liens,  1093. 

when  lien'or  must  make  claim  before  sale,  1099. 

when  liens  may  take  priority  over  expenses,  1098. 

when   secured  creditor  may  apply  to   have  encumbered   property 
sold,  1101. 
Fraudulent  sale  of  bankrupt  may  not  pass  title,  833. 
Grounds  for  setting  aside,  1086. 

Law  of  state  where  contract  performed  governs,  835. 
Lien  transferred  to  proceeds  of,  1096. 
Mortgage  or  lien,  subject  to  or  free  of,  1093,  1095. 
Must  be  for  75  per  cent,  of  appraisement,  1085,  1087. 
Need  not  be  adjourned  to  give  purchaser  time  to  search  title,  1082. 
Notice  to  creditors  of,  1078,  1090,  1094,  1096. 

not  required  to  be  advertised,  1079. 
Notice  to  secured  creditors  of  sale  free  from  liens,  1096. 
Order  for,  1081. 

upset  price  need  not  be  inserted  in,  1081. 
Partner  to  copartner  in  an  insolvent  firm,  554. 
Perishable  property,  1106. 
Petition  for,  1078,   1094,  1095. 
Pledge  may  be  sold  by  trustee,  1099. 

when  pledgee  may  sell  pledge,  1100. 
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Sale  —  Continued. 

Power  of  trustee  to  make  a,  1076. 
Preference  created  by  a,  1030. 

elements  of  a  preferential  sale,  1031. 

illustrations  of  preferential  sales,  1031. 

made  in  good  faith  not  preferences,  1030. 

made  to  insolvent  creditor  preference,  1030. 
Preference  by  judicial  lien  five  days  before,  324. 
Price,  inadequacy  of,  ground  for  setting  aside,  1086. 
Private  or  public,  1077,  1089,  1094,  1096. 
Property  to  be  conveyed  by  trustee,  1085. 
Property  in  dispute,  llOS. 
Property  sold  in  state  court,  1081. 
Property  sold  to  reduce  to  money,  1076. 
Proving  claim,  election  to  aflRrm  contract  of,  843. 
Receiver,  by,  1081. 

Rescission  of  an  executed  sale  to  bankrupt,  841. 
Referee  can  not  bid  at,  229,  1082,  1221. 

penalty  for  purchasing  at,  228,  1221. 
Rights  of  bidders  at,  1082. 
Rights  of  purchaser  at,  1082. 

Secured  creditor  may  obtain  sale  of  security  by  proving  claim,  1103 
Setting  aside  a,  1086. 

Subject  to  lien,  purchaser  takes  only  bankrupt's  interest,  1100. 
Title  of  bankrupt  only,  transferred,  1084. 
Trustee  can  not  bid  at,  1082. 
Unencumbered  property,  1089. 

proceedings  to  sell,   1090. 
When  purchaser  may  be  required  to  pay  taxes,  1116. 
Who  may  bid  at,  1082. 

Salesmen.  — - 

Traveling  or  city,  entitled  to  priority  for  wages,  1127. 
Who  are,  1128. 

Scliedule  — 

A  consists  of,  what,  373. 

B  contain.?,  what,  376. 

Abbreviations  can  not  be  used  in,  1374. 

Admissibility  as  evidence  in  criminal  cases,  1230. 

Amendments  to,  377. 

By  whom  prepared  and  filed,  369. 

Bankrupt  to  make  oath  to  and  file,  when,  1183. 

Composition   can  not  be  offered  before  filing,   12S7. 

Copies  in  triplicate  to  be  filed  by  bankrupt,  370. 

Corporation,  370. 

Creditor's  place  of  residence  necessary,  374. 
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Schedule  —  Continued. 

Discharge  does  not  release  from  unscheduled  claims,  1369. 

unless  creditors  had  notice,  1369. 

effect  of  discharge  where  incorrect  name  of  creditor  given  in,  1371. 

effect  of  discharge  where  incorrect  residence  given  in,  1372. 

effect  of  incorrect  name,  residence  aiid  amount  where  creditor  had 
actual  knowledge  of  bankruptcy,  1374. 
Filed  by  creditors  when  the  bankrupt  is  absent,  370. 
General  form  of,.,371. 
Insurance  policies  to  be  placed  in,  822. 
List  of  assets,  376. 
List  of  creditors  and  debts,  372. 
Name  and  address  of  every  creditor,  373. 
Object  of,  368. 
Partnership  cases,  369,  545. 
Procedure  where  debtor  fails  to  file,  370. 
Referee  to  examine  and  amend,  203. 

prepare  and  file  when,  204,  370. 
Signed,  each  sheet  should  be,  372. 
Statement  of  amount  of,  375. 
Time  and  manner  of  filing,  371. 

Seal  of  court  — 

Necessary  .to  authentication  of  record,  1481. 
Process  issued  tinder,  1S62. 

Secured  creditors  — 

Application  to  enforce  lien  in  court  of  bankruptcy,  1103. 

Ascertaining  the  value  of  securities,  702, 

Buys  at  trustee's  sak,  where,  1101. 

Definition  of,  695. 

Enforcement  of  security  by,  ,1101. 

Entitled  to  interest  and  expenses,  1110. 

Form  of  proof  by,  701. 

Lien  transferred  to  proceeds  of  sale,  1096. 

May  apply  to  have  encumbered  property  sold,  1101. 

May  ask  to  have  encum.bered  property  administered,  1091. 

May  be  petitioning  creditors,  when,  386. 

Meetings  of  creditors,  not  entitled  to  vote  at,  580. 

claims  not  counted,  etc.,  unless,  etc.,  392. 
Notice  of  sale  free  of  liens  must  be  given  to,  1096. 
Paid  before  those  having  priority  under  Sec.  64,  1109. 
Pays  costs  of  sale,  when,  1088. 

of  encumbered  property,  1104. 

not  liable  to  pay  costs  of  general  administration,  1088. 
Person  holding  security  on  property  not  bankrupt's  is  not,  696. 
Person  holding  security  on  exempt  property  is,  696. 
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Secured   creditors  —  Continued. 
Proof  by  a,  699. 

may  change  proof  from  unsecured  to  secured  claim,  70S. 

need  not  prove  claim  to  subject  proceeds  of  sale  to  pay  lien,  1098. 

obtains  sale  of  property  securing  debt  by  proving  claim,  1103. 

proof  as  unsecured  waives  security,  704. 
Purchaser  takes  only  bankrupt's  interest  in  property  sold  subject  to 

liens,  1100. 
Rights  in  bankruptcy,  697. 
Right  to  proceeds  if  sold  free  of  liens,  1101 
Right  of  trustee  to  sell  pledge,  1099. 
Sale  of  property^  on  applicatioti  of,  1101. 
Surrender  of  security  by,  708. 
Transfer  to  secured  creditor  not  preference,  1033. 
Trustee  does  not  represent,  734. 
Trustee  pays  taxes  on  encumbered  property,  lllS. 
When  he  must  make  claim  before  sale,  1099. 
When  lien  may  be  enforced  in  state  court,  1102. 
When  pledgee  may  sell  pledge,' 1100. 
(See  also  Creditors  and  Preferred  Creditor.s.) 

Seduction  — 

Liability  for  not  released)  by  discharge,  1368. 
(See  Judgments.) 

Seizure  — 

Bankrupt  may  retake  property,  463. 

Debtor's  property  seized  by  marshal,  when,  460. 

application  for  warrant,  460. 

not  included  in  involuntary  petition,  416. 

bond  required,  461. 
Power  of  referee  to  seize  property,  212. 

Sentence  — 

Case  may  be  remanded  for,  1235. 

In  criminal  cases,  1235. 

Where  different  punishment  provided  by  R.  S  and  bankrupt  act,  1235. 

Servant  — 

Wages  due,  etc.,  have  priority,  1127. 

Service  — 

Nonjoining  partner  must  be  served  with  notice,  431,  543. 
Notice  of  examination,  1159,  1160. 

to  take  depositions,  723,  1167. 

to  testify  without  district  of  residence,- 722. 

upon  bankrupt,  1159. 
Partnership  proceedings,  543. 
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Service  —  Continued. 

Petition  for  revision,   1436. 
Subpcena,  428,  430. 
by  publication,  43S. 

.  copy  of  petition  with  subpcena  for  involuntary  bankrupt,  430. 
how  to  object  to  irregularity  of,  436. 
manner  of,  430. 
return  of,  434. 

waived  by  voluntary  appearance,  433. 
(See  also  Notice  and  Subpoena.) 

Services  — 

(See  Employment.) 

Set-off  — 

Between  partner's  and  firm  debts,  662. 

Claim    by    bankrupt's    assignee    not    set-off    against    creditor's    claim 

against  bankrupt,  662. 
Costs  may  be,  when,  664. 
Debts  acquired  by  purchase,  664. 
Debts  between  husband  and  wife,  661. 
Debt  due  from  or  to  trustee  not  set-off  against  debt  due  from  or  to 

bankrupt,  662. 
Debt  for  stock  can  not  be  set-off  against  debt  of  corporation,  661. 
Debt  may  be  set-off  against  property  with  power  to  turn  into  monev, 

659. 
Deposit  in  bank  against  notes,  658. 
Effect  of  disallowance  or  waiver,  668. 
Executor  can  not  set-off  debt  due  in  his  own  right,  660. 
Judgment  for  penalty  can  not  set-off  against  judgment  for  debt,  661. 
Must  be  a  provable  debt,  663. 
Provable,  when,  652. 

right  to  prove  determined  as  of  date  of  bankruptcy,  653. 
Right  of  indorser  and  surety  to,  664. 
Rule  in  case  of  factor  selHng  goods,  663. 
Special  deposit  can  not  be  set-off  against  debt,  659. 
Stockholder  can  not  set-off  debt  to  bankrupt  against  assessment  on 

stock,  811. 
Subsequent  creditors  by  preferred  creditor  as,  666. 
(See  Mutual  Deets  and  Credits.) 

Setting  aside  — 

Confirmation  of  a  composition,  1285. 

Order  of  adjudication,  362. 

Order  granting  discharge,  1405. 

Preferences  and  fraudulent  conveyances,  1043,  1059. 

Verdict  of  jury,  495. 
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Settlement  — 

Of  controversies  by  arbitration,  1289. 

Of  the  estate,  1072,  1145. 
Shrinkage  of  assets  — 

Evidence  of  concealment,  1215. 
Slander  — 

Liability  for,  not  released  by  discharge,  1366. 
Solicitor  — 

(See  Attorney.) 
Solvency  — 

A  complete  defense,  when,  300,  483. 

Burden  of  proof  as  to,  300,  496. 

Trial  by  jury  as  to,  304,  491. 

Solvent  debtor  — 

Can  not  give  a  preference,  983. 

Sonth.  Carolina  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  69. 
Sonth  Dakota  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  70. 

Specifications  — 

In  opposition  to  discharge,  1302. 
amendment  to,  1306. 
must  be  verified,  1305. 
pleading  to,  1307. 
when  and  where  filed,  1307. 

State  banks  — 

Can  not  be  adjudged  involuntary  bankrupt,  266,  281. 

State  courts  — 

Bankrupt  may  be  released  by  habeas  corpus  issued  by,  1191. 

Bankrupt  act  binding  on,  1040. 

Bankruptcy  proceediiigs  can  not  be  enjoined  by,  348. 

Circuit  court  of  appeals  can  not  review  the  judgment  of,  1413. 

Determine  effect  of  discharge,  when,  1349. 

Does  not  determine  whether  a  claim  is  for  a  tax  under  Sec.  64a,  1113. 

Enforce  mortgage  or  lien,  when,  1101. 

proceedings  to  enforce  lien,  1102. 

valid  lien  may  be  enforced  in,  932. 

when  mechanic's  lien  may  be  enforced  in,  948. 
Jurisdiction  over  property  in  custody  of;  133. 

custody  of  property  ends,  when,  136. 

general  rule  of  comity  as  to  property  in  custody,  136. 

comity   where    possession    has   effect    of    defeating   bankrupt 
law,  140. 
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State  courts  —  Continued. 
Jurisdiction — Continued. 

may  decide  controversy  affecting  property  in  its  possession,  when, 

145. 
may  try  cases  of  trover,  etc.,  not  interfering  with  custody,  109. 
power  to  deal  with  property  in  its  custody,  146. 
proceedings  to  require  surrender  of  property,  147. 

court  of  bankruptcy  to  decide  whether  property,  is  to  be  sur- 
rendered, 149. 
duty  to  surrender  property  to  trustee,  mortgage  involved,  174. 
Jurisdiction  to  collect  debts,  1046. 

Jurisdiction  to  determine  title  to  property  in  possession  of  trustee,  851. 
Judgment  against  trustee  not  paid  in  full,  1037&. 
Order  transferring  assets  to  trustee,  ISO. 
Perjury  before  referee,  can  not  punish  for,  1177. 

allowance  of  fees  and  expenses   of,  151. 
Receiver,  appointment  of,  as  an  act  of  bankruptcy,  331. 
power  of  bankruptcy  court  to  take  property  from,  141. 
after  four  months,  142. 
within  four  months,   143. 
Removal  of  cases  from,  193. 

bond  on  removal  of  case  to  federal  court,  195. 
proceedings  to  remove  case  to  federal  court,  194. 
time  within  which  case  may  be  removed,  194. 
when  suit  may  be  removed  from,  1048. 
Review  of  decisions  by  supreme  court  of  the  United  States,  1544. 
decision  against  right  under  bankrupt  act  may  be  reviewed  by 

supreme  court,  1S4S. 
proceedings  to  transfer  a  case  to  supreme  court,  1548. 

writ  of  error  from  supreme  court  issued  by  whom,  1549. 
supreme  court  decides  federal  questions  only,  1551. 
supreme  court  will  not  review  facts,  1554. 
decision  of  supreme  court  binding,   1555. 
■Rig^t  of  trustee  to  intervene  in  suit  in,  1037o. 
Sale  of  property  permitted  in,  when,  1081. 
Special  judgment  to  fix  liabiHty  of  sureties,  160. 
Suits  in,  may  be  stayed,  when,  153. 

power  to  stay  a  suit  on  provable -claim,  156. 
power  to  stay  proceedings  void  under  67/,  166. 
power  to  stay  foreclosure  suits,  169. 

can   not   stay   suit    to    foreclose   mortgage   more    than    four 
months  old,  172. 
suit  not  stayed  by  plaintiff  proving  claim,  183. 
suit  will  not  be  stayed  unless  it  interferes  with  bankruptcy  pro- 
ceedings,   163. 
when  necessary  to  enforcement  of  bankrupt  act,  161. 
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State  courts  — ■  Continued. 

Suit  on  trustee's  bond  in,  1040. 
Trustee  may  be  sued  in,  1039. 
Trustee  may  bring  suit  in,  1043. 

action  by  trustee  may  be  barred  by  state   statute  of  limitation, 

1068. 
suit  by  trustee  must  be  of  character  required  by  state  practice, 
1056. 

State  laws  — 

Assignment,  effect  of  national  act  upon,  39. 
Bankrupt  or  insolvent,  may  be   enacted  when,  21. 
Can  not  discharge  debtor  from  existing  contracts,  23. 

debts  owing  to  non-resident,  24. 

impair  obligation  of  contract,  22. 
Competency  of  witnesses  under,  11S4. 
Contracts  governed  by  laws  of  state  where  they  are  to  be  performed, 

,  -835. 
Court  of  bankruptcy  will  follow   construction  of  state  courts  as  to 

exemption  laws,  860. 
Debts  entitled  to  priority  in  bankruptcy  if  so  entitled  under,  1130. 
Dower  of  widow  fixed  by,  879. 
Effect  of  failing  to  record,  918. 
Effect  of  repeal  of  national  act  on,  21. 
Exemptions  governed  by,  860. 

invalid  state  exemption  law  not  enforced  in  bankruptcy,  861. 
Insurance  policies,  exemption  of,  by,  866. 
Insolvent  laws  can  not  impair  contracts,  22. 

defined,  29. 

effect  of  bankrupt  act  upon  state  assignment,  39. 

in  force  as  tol  persons  not  reached  by  the  national  act,  36. 

not  repealed  by  national  act,  26. 

statutes  not  suspended  by  the  act  enforceable  in  courts  of, bank- 
ruptcy, 35. 

statutes  regulating  insolvent  estates  not  insolvent  laws,  32. 

suspended  by  national  act,  25. 
Liens  invalid  under  state  laws  are  invalid  in  bankruptcy,  909. 

effect  of  unrecorded  liens  in  various  jurisdictions,  918. 

extent  and  validity  governed  by,  903. 
^Mortgage  invalid  under,  1020. 

Mortgages  unrecorded,  fraudulent  or  void  under,  954. 
Priority  same  as  fixed  by,   1131. 

Transfers  void  under  state  laws  void  in  bankruptcy,  793. 
Trustee  takes  property  transferred  void  under,  793. 
Validity  of  mechanic's  lien  depends  on,  945. 

Who  are  entitled  to  dividends  determined  by  bankrupt  act  and  not, 
1137. 
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State  officer  — 

Will  be  protected  in  obeying  order  of  court  of  bankruptcy,  1197. 

Statement  — 

Bankrupt  to  file,  of  his  assets  and  debts,  1183. 

Trustee  to  lay  detailed,  before  final  meeting  of  creditors,  1145. 

(See  also  Schedules.) 

Statistics  — 

Attorney-general  to  lay  tables  of,  annually  before  congress,  238. 
Officers  to  furnish,  to  attorney-general  on  request,  239. 

Statutes   of  limitation  — r 

Bankruptcy  stops  running  of,  672. 
Debts  barred  by,  not  provable,  671. 
Defense,  as  a,  474. 
Time  for  claiming  dividends,  1144. 

proving  claims,  671,  681. 

taking  appeals,  1430,  1457. 

Staying  suits  — 

Although  claim  not  liquidated,  157. 
Application  for  stay  of  suits  in  state  court,  177. 

who  may  make,  178. 

how  made,  179. 

may  be  made  in  court  where  suit  is  pending,  178. 

may  be  made  in  court  of  bankruptcy,  179. 

should  be  decided  by  the  judge  and  not  tlfe  referee,  180. 
Attachment  suits  in  state  coiirt,  168. 

Damages  against  officer  of  the  court  of  bankruptcy,  176. 
Discretion  to  grant  or  refuse,  when,  181. 
Dissolving  an  injunction  or  stay,  185. 
Effect  of  an  order  staying,  184. 
Enable  creditors  to  elect  trustee,  163. 
Enforce  provisions  of  the  bankrupt  act,  161. 
Enforcing  judicial  liens  void  under  67/,  166. 
Foreclosure  suits  in  state  court,  169. 

when  foreclosure  suit  may  not  be  stayed,  171. 

can  not  stay  suit  to  foreclose  mortgage  more  than  four  months 
old,  172. 

no  power  to  stay  suit  to  foreclose  mortgage  begun  before  peti- 
tion filed,  173. 
Illustrations  of  suits  founded  on  provable  claims,  158. 
•Illustration  of  suits  founded  on  claims  not  released  by  discharge,  159. 
Illustration  of  suits  which  can  not  be  stayed,  159. 
In  other  federal  courts,  177. 
Insolvency  proceedings  in  state  court,  162. 
Judgment  creditor's  suit  may  be  stayed,  when,  175. 


INDEX.  2199 

[Refeiiences  are  to  pages.] 

Staying  suits  —  Continued. 

Limited  in  time,   183. 

Meaning  of  the  word  "suit,"  1S6. 

Notice  before  injunction  or  stay,  180. 

Order  granting  or  refusing  a  stay,  182. 

Power  to  stay  suits  in  state  court,  153. 

Power  to  stay  suit  outside  of  district,  156. 

Proving  claim-  in  bankruptcy  by  plaintiff  does  not  stay,  183. 

Referee  .has  no  power  to  stay  suits,  180. 

Special  judgment  in  state  court  to  fix  liability  of  sureties,  160.- 

Special  judgment  to  fix  liability  of  stockholders  and  officers,  161. 

State  court  may  try  cases  of  trover,  etc.,  not  interfering  with  cus- 
tody, 109. 

Suit  to  enforce  mechanic's  lien  in  state  court  not  stayed,  when,  175. 

When  claim  provable  and  released  by  discharge,  157. 

When  two  or  more  petitions  are  filed,  407. 

Will  not  stay  suits  unless  necessary  for  enforcement  of  act,  163. 

Will  not  stay  suit  which  does  not  interfere  with  bankruptcy  proceed- 
ings, 163. 

Under  Sec.  11a,  156. 

Steamboat  companies  — 

As  bankrupts,  279. 

Stenographer  — 

May  be  employed,  216,  722,  1162. 

Stock,  shares  of  - — - 

Customer  owns  stock  pledged  on  margin,  968. 

In  name  of  fictitious  person,  808. 

Pass  to  trustee,  808. 

Plenary  suit  to  recover  assessment  on,  810. 

Practice  in  collecting  unpaid  subscriptions  for,  809. 

Transfer  on  books  to  trustee,  808. 

Trustee  may  recover  unpaid  subscriptions,  809. 

can  not  recover  stockholders'  liability,  811. 

may  elect  not  to  take,  808. 

may  vote,  808. 

Stock  broker  — 

As  pledgee,  968. 

Claim  for  a  margin  provable,  634. 

Claim  for  damages  for  conversion  of  collaterals  provable,  634 

Delivery  of  collaterals  to  customer  is  not  a  preference  by,  969. 

Does  not  act  in  a  fiduciary  capacity,  1384. 

Following  customer's  stock  in  hands  of  trustee  of  a,  969. 

Right  to  repledge  securities,  968. 
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Stoch  esschangcs  — 

Membership  passes  to  trustee,  812. 

Stockholders  — 

E^ffect  of  discharge  on  liability  of,  1393. 

May  prove  against  corporation,  when,  678. 

Plenary  suit  to  recover  assessment  from,  810. 

Right  to;  enforce  statutory  Hability  does  not  ^ass  to  trustee,  811. 

Statutory  liability  in  insolvent  corporation  provable  against,  634. 

Subscriptions  for  stock  provable ,  against,  634. 

Subpoena  — ■ 

Disobedience  of,  how  to  punish,  1161. 
In  involuntary  bankruptcy,  428. 
Issued  by  clerk,  233. 

as  of  course,  429. 
Method  of  objecting  to  irregularity  of  service,  436. 
Necessary,  when,  429. 
Prayer  in  involuntary  petition  for,  416. 
Referee  should  not  issue,  209,  216. 
Return  of,  434. 
Service  of,  430. 

by  publication,  43S. 

on  defendant,  in  action  to  recover  property,  1055. 

upon  witnesses,  1161. 
To  examine  persons  not  parties,  1160. 
To  take  depositions,  1166. 
Voluntary  appearance  waives  service,  433. 

Subrogation  — 

Of  person  discharging,  claims  secured  by  individual  undertaking,  625. 
Rights  of  assignee  of  labor  claims,  1129. 
Surety  on  government  bonds  entitled  to  priority,  when,  1134. 
Trustee  to  preserve  liens  for  estate,  914. 

can  not  be  subrogated  to  lien  on  exempt  property,  916. 

may  be  subrogated  to  lien  of  assignee  for  creditors,  916. 

may  be  subrogated  to  rights  of  creditor  under  mortgage,  955. 

may  be  subrogated  to  rights  of  creditor  to  avoid  a  transfer,  790 

Suits  by  or  against  bankrupt  — 

Against  bankrupt  after  petition  filed— 

to  collect  debt  not  provable,  100. 

to  enforce  rights  against  property  set  apart  as  exempt,  100. 

court  may  postpone  granting  discharge  to  permit  bringing  suit, 
885. 
Against  bankrupt  pending  at  time  of  bankruptcy — 

do  not  abate  upon  bankruptcy  of  one  of  the  parties,  1035a. 

trustee  may  intervene  to  defend,  1036. 
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Suits  by  or  against  bankrupt  —  Continued. 
Against  bankrupt,  etc. — Continued. 

leave  to  intervene  discretionary  with  court  of  bankruptcy,  1036. 
bound  by  judgment  if  he  fails  to  defend  after  notice,  1036. 
state  court  may  deny  leave  to  intervene  in  pending  suit,  1036. 
judgment  against  intervening  trustee  entitled  to  dividends,  1037. 
costs  have  been  paid  in  full,  1037. 
suits  founded, upon  provable  claim  may  be  stayed,  1S6. 

actions  for  trover  or  trespass  lie,  1039. 
illustrative  cases,  159. 

special  judgment  to  enforce  liability  of  sureties,  160. 
suits  interfering  with  enforcement  of  bankrupt  act  may  be  stayed, 

161. 
suits  which  do  not  interfere  will  not  be  stayed,  163. 
pending  attachment  suits,  168. 
pending  foreclosure  suits,  169. 
suits  to  enforce  mechanic's  liens,  17S. 
judgment  creditors'  suits,  175. 
By  bankrupt — 

bankrupt   may   redeem   land   sold    for   taxes   before   trustee   ap- 
pointed, 757. 
may  bring  suit  for  infringement,  758. 
for  damages  for  loss  by  fire,  758. 
prosecute  appeal  or  writ  of  error,  1037. 

trustee  may  prosecute  suit  begun  by  bankrupt  prior  to  the  adju- 
dication, 1035o. 
bankrupt  can  not  maintain  suit  concerning  non-exempt  property 
pending  bankruptcy  after  trustee  appointed,  758. 

Suits  by  and  against  receivers  — 

Can  not  maintain  suit  to  recover  property,  451. 
May  be  sued  in  state  or  federal  court,  451. 
When  leave  of  court  necessary,  451. 

Suits  by  or  against  trustees  — 

Against  trustees — 

leave  of  court  not  necessary  to  bring,  1038. 
independent  suit  may  be  brought  in  court  of  bankruptcy,  1038. 
bill  in  equity  to  recover  money  paid  trustee  by  mistake,  1039. 
suit   at   law   or   in   equity   in   district   court   when   jurisdictional 
requisites  exist,  1039. 

amount  in  controversy,  1039. 

diversity  of  citizenship  between  bankrupt  and  claimant,  1039. 

citizenship  of  trustee  immaterial,  1039. 
suit    not    involving    possession    or    seizure    of   property    may    be 

brought  in  state  court,  1039. 
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Suits  Tjy  or  against  trustees  —  Continued. 
Against  trustees — Continued. 

suit  involving  possession,  etc. — Continued. 
reformation  of  written  contracts,  1039. 
state  court  can  not  disturb  possession  of  estate  in  custody, 

1040., 
replevin  will  not  lie  in  state  court,  1040. 

tendency  to  compel  all  actions  relating  to  title  to  be  brought 
in  court  of  bankruptcy,  1040. 
suit  on  trustee's  bond  may  be  in  district  or  state  court,  1040. 
-suit  to  recover  damages  for  tort  committed  by  trustee,  1040. 
time  limit  for  bringing  suit,  1049. 
By  trustees — 

authority  of  trustee  to  sue  is  statutory,  1041. 

must  bring  suits  for  estate  either  in  state  or  federal  court, 

1041. 
no  leave  of  court  required,  1041. 
court  of  bankruptcy  has  full  powers  of  court  of  equity,  1044. 
defenses  to  suits,  1067. 

demand  is  not  required  prior  to  bringing  suit,  1042. 
estoppel  by  his  own  act  to  bring  suit,  1067. 

treating  mortgage  as  valid  in  sale  he  can  not  avoid  it  as  a 

preference,  1067. 
action   against  purchaser  for  value   of  goods  sold  does  not 
prevent  him  recovering  same  amount  from  creditors  as 
preference,  1067. 
form  of  action,  1054. 

may  be  at  law  or  in  equity,  1054. 

depends  on  practice  of  court  in  which  suit  is  brought,  lOSS. 
federal  rules  of  practice  govern  suits  in  federal  courts,  1055. 
trover  lies  for  conversion  of  goods,  lOSS. 
assumpsit  for  value  of  fraudulent  or  preferential  ^trans- 
fer, 1055. 
bill  in  equity  will  lie  to  set  aside  deeds  and  contracts  as 

fraudulent  or  preferential,  lOSS. 
bill  in  equity  will  not  lie  where  remedy  may  be  had  at 
law,  1055. 
state  rules  of  practice  govern  suits  in  state  courts,  1056. 

assumpsit  will  not  lie  to  avoid  transfers  in  some  states, 

■  1056. 
trover  will  lie  to  avoid  transfers,  1056. 
petition  for  order  annulling  attachment  may  lie,  1056. 
trustee  may  recover  in  action  of  trespass  against  attach- 
ing creditor,  1056. 
no  previous  demand  is  required,  1056. 

execution  returned  nulla  bona  not  necessary  before  resort  to 
equity,  1056. 
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Snits  by  or  against  trustees  —  Continued. 
By  trustees — Continued. 

form  of  action — Continued. 

court   of   equity  may   enjoin   defendant   disturbing   property, 
10S7. 
interest  from  commencement  of  suit,  trustee  entitled  to,  1069. 
jurisdiction  of  suits  to  set  aside  preferential  and  fraudulent  trans- 
fers, 123,  1043. 
bankruptcy  and  state  courts  have  concurrent,  125,  1043. 
collect  debts,  etc.,  1045. 

trustee  may  maintain  suit  for  damages  to  property,  824. 
when  defendant   consents  to  jurisdiction  of  court  of  bank- 
ruptcy,   1045. 
district  court  has  jurisdiction  of  controversies  at  law  and  in 
equity,  189,  1047. 
suits  between  trustee  and  adverse  claimant  in,  191. 
jurisdictional  requisites,  1047. 

citizenship  of  bankrupt  and  claimant  determines  jurisdic- 
tion, 192. 
,  citizenship  of  trustee  immaterial,  192. 
amount  involved  must  exceed  $3,000,  193. 
absconding  bankrupt  does  not  change  citizenship,  193. 
when  citizenship  of  trustee  material,  1048. 
removal  from  state  court  to,  193. 
proceedings  to  remove,  194. 

referee  has  no  jurisdiction  of  suits  at  law  or  in  equity,  

limitation  of  suits  by  or  against,  1049. 
meaning  of  suit,  156. 

parties  to  suits  by  trustee  to  recover  property,  1057. 
trustee  proper  party  to  bring  suits  for  estate,  1043. 
practice  when  trustee  refuses  to  bring,  1042. 
creditor  can  not  maintain  suit  to  set  aside  transfers,  1042. 
receiver  can  not  maintain  suit  to  set  aside  transfers,  451,  1043. 
defendant  is  creditor  from  whom  recovery  is  sought,  1058. 
township  may  be  defendant,  1059. 
bankrupt  is  not-  necessary  party,  1059. 
bona  fide  purchasers  not  proper  parties,  1059. 
fraudulent  transferees  are  proper  defendants,  1059. 
pending  suit  is  not  abated  by  death  or  removal  of  trustee,  733. 
trustee  may  intervene  in  suit  pending  at  time  of  bankruptcy, 
1036. 
plenary  suits  against  adverse  claimants,  124,   1050. 
form  of  pleading  immaterial,  1051.     - 
who  are  adverse  claimants,  1051. 
illustrative   cases   requiring,   1052. 
summary  proceedings  can  not  be  substituted  for,  1050. 
illustrative  cases  where  summary  proceedings  sufficient,  1053. 


2204  INDEX. 

[  References  are  to  pages.  ] 

Suits  by  or  against  trnstees  —  Continued. 
By  trustees — Continued. 

procedure  depends  on  practice  of  particular  court,  1055. 
allegation  in  action  to  recover  preference,  1061. 

to  set  aside  fraudulent  conveyance  under  Seq.  67e,  1064. 
to  set  aside  conveyance  under  Sec.  7Qe,  1066. 
distinction  between  suits  for   fraudulent  conveyance  and  for 

preference,   1059. 
avoiding  a  mortgage  as  a  preference,  958. 
effect  of  setting  aside  a  preference,  1070. 
decree  annulling  fraudulent  conveyance,  1070. 
costs  taxed  for  trustee,  1070. 

trustee  not  required  to  give  security  for  costs,  1070. 
time  limit  for  bringing  suits  by,  1049,  1068. 

"Suffered  or  permitted"  — 

Meaning  of,  323. 

Summary  proceedings  — 

Adverse  claimant  can  not  be  compelled  to  deliver  property  to  trustee 
in,   122. 
power  to  determine  whether  claimant  is  adverse  or  not,  122. 

Assessments  on  stock  can  not  be  recovered  by,  811. 

Bankrupt  or  agent  may  be  compelled  to   deliver  property  to  trustee 
in,  93,  120,  1073. 

Can  not  be  substituted  for  plenary  suit  to  recover  property,  1050. 

Court  of  bankruptcy  may  determine  controversies  to  property  in  cus- 
tody, 1053. 

Jurisdiction  in  bankruptcy  may  be  plenary  or  summary,  93,  103. 
as  to  property  in  custodia  legis,  110. 

Proceedings  before  a  referee  are,  218. 

Property  can  not  be  reclaimed  from  trustee  in,  852. 

To  obtain  property  assigned,  129. 

(See  Jurisdiction.) 

Summons  — 

Examination  of  persons  not  parties,  1160. 
Issued  by  clerk,  233. 
-Service  upon  witnesses,  1161. 
To  take  depositions,  1166. 
(See  Subpoena.) 

Summons   and  severance  — 

When  necessary,  1467. 

Sunday  — 

In  computing  time,  344. 
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SnpeTsedeas  — - 

Appeal  does  not  operate  as,  1473. 

Application  for,  1474. 

Effect  of  certiorari  as,  1S17. 

On  appeal  to  supreme  court  from  circuit  court  of  appeals,  1509. 

On  petition  for  revision,  1437. 

Supervisory  poitrer  ■ — 

Circuit  courts  of  appeal  may  exercise,  1419. 
How  invoked  and  exercised,  1430. 
(See  also  Petition  for  Revision.) 

Supreme  Court  District  of  Columbia  — 

Appeals  from,  1501,  1556. 

A  court  of  bankruptcy,  44,  82. 

Jurisdiction  of,  83. 

Supreme  court  of  a  territory  — 

Appeals  in  bankruptcy  to,  1413. 

Appeals  and  writs  of  error  in  suits  at  law  and  equity,  1414. 

Time  limit  for  appeals  to,  1414. 

Supreme  court   of  United   States  — 

Appeals  from  circuit  court  of  appeals  in  bankruptcy  proceedings,  1502. 
■  in  controversies,  1506. 
whether  appeal  or  writ  of  error  lies  to  review  decision  of  circuit 
court  of  appeals,  1507. 
Appellate   jurisdiction   in   controversies   in   courts   not   in   any  organ- 
ized circuit,  1556. 
Cases  reviewable  in,  1500. 
Cases  which  go  direct  to,  ,1449. 

Cases  may  be  taken  from  district  court  direct  to,  1532. 
certificate  in  jurisdictional  cases,  1536. 

decides  only  questions  of  jurisdiction  on  direct  review,  1542. 
direct  review  of  cases  involving  constitution,  1532. 
no  direct  review  unless  federal  jurisdiction  involved,  1533. 
proceedings  on  direct  review  of  a  jurisdictional  question,  1534. 
record  in  supreme  court  on  direct -review  of  district,  court,  1535. 
trial  and  decision  of  jurisdictional  cases,  1541. 
what  is  a  question  of  federal  jurisdiction  entitled  to  direct  review, 
1532. 
Certiorari  to  remove  case  from  circuit  court  of  appeals  to,  1511. 
application    for,    1512. 
may  be  granted,  when,  1514. 
may  remove  case  by  certiorari  from  circuit  court  of  appeals  to 

any  stage,  1515. 
may  issue  to  remove  case  after  mandate  of  circuit  court  of  ap- 
peals, 1516. 
proceedings  j3n  application  for,  1513. 
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Supreme  court  of  United  States  —  Continued. 

Circuit  court  of  appeals  may  certify  question  to,  1520. 
certificate  and  certiorari  in  same  case,  1S29. 
certificate  from  circuit  court  of  appeals  must  contain  statement 

of  facts,  1S2S. 
distinct  questions  of  law  only  may  be  certified,  1S23. 
form  of  certificate,   1S26. 

general  questions  invofving  entire  ca^e  can  not  be  certified,  1524. 
moot  questions  will  not  be  answered,  1528. 
only  questions  certified  are  carried  to  supreme  court,  1528. 
review  of  final  decision  of  circuit  court  of  appeals  after  question 
certified,  1531. 
Costs  in,  1495. 

Has  no  revisory  jurisdiction,  1501. 
Jurisdiction  in  bankruptcy  cases,  1499. 
Jurisdiction  of  bankruptcy  cases  from  state  courts,  1544. 

decision  limited  to  federal  question  in  case  from  state  court,  1551. 
decision  binding  on  state  court,  1555. 
proceedings  to  transfer  a  case  from  state  court,  1548. 
when  federal  question  involved  in  case  from  state  court,  1546. 
when  no  federal  question  involved  in  case  from  state  court,  1547. 
will  not  review  facts  in  cases  from  state  court,  1554. 
writ  of  error  to  state  court  issued  by  whom,  1549.  , 

Mandate  issues  to  district  court,  when,  1519. 
No  appellate  jurisdiction  in  bankruptcy  proceedings  from  District  of 

Columbia,  1556. 
No    appellate    jurisdiction    in    bankruptcy    proceedings    from    courts 

not  within  any  organized  circuit,  1556. 
Practice  on  appeal  or  writ  of  error  to  revise  circuit  court  of  appeals 

in  controversies,  1509. 
Proceedings  on  appeal  from  circuit  court  of  appeals  under  Sec.  256, 

1504. 
Taking,  a  case  in  two  ways  to,  1501. 
Territorial  jurisdiction  and  time  of  holding  court,  78. 
Time  limit  thirty  days,  appeals  from  circuit  court  of  appeals  in  bank- 
ruptcy proceedings,  1505. 
Time  limit  two  years  for  direct  review  of  district  court,  1535. 
Where  supreme  court  is  divided  in  opinion  as  to  questions  certified, 
1529. 

Sureties  — 

Effect  of  discharge  in  attachment  cases,  1389. 

Effect  of  discharge  on  sureties  on  bonds  generally,  1391. 

Entitled  to  priority  on  government  bonds,  when,  1134. 

Liable  for  covenants  in  lease,  when,  804. 

May  be  petitioning  creditors,  382. 

May  prove  against  bankrupt's  estate,  625. 
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Sureties  —  Continued. 

May  prove  for  full  amount  against  bankrupt  maker,  626. 
May  prove  if  principal  fails  to  prove,  677. 
May  receive  preference  from  principal,  989. 

what  are  preferences  in  favor  of,  1029. 

payment  which  relieves  surety  is  a  preference,  1029. 
On  referee's  bond,  202. 
On  trustee's  bond,  732. 
Provable  claims  against  a  bankrupt  as,  622. 

when  may  prove  against  estate  of  maker  and  surety,  623. 

when  no  provable   claim  against   surety  for   breach  after  bank- 
ruptcy, 623. 
Released  by  discharge  can  not  be  compelled  to  contribute,  1393. 
Right  to  set-off,  664. 

Surety  special  judgment  of  state  court  to  fix  liability  of,  160. 
Special  judgment  under  attachment,  933. 

Surrender  — 

Value  of  insurance  policies,  817. 

What  constitutes  surrender  of  security  or  preference,  708. 

Manner  of  making  surrender  of  preference  or  security,  709. 


Taxations   of  costs  — 

(See  Co.STS.) 

Tases  — 

Claim  may  be  proved  but  not  necessary,  .1117. 

Discharge  of  bankrupt  not  to  affect,  1356. 

Paid  after  priority  claims,  1117. 

Property  of  bankrupt  subject  to  taxation,  1117. 

Required  to  be  paid  by  trustee,  1112. 

What  constitutes,  1114. 

When  purchaser  may  be  required  to  pay,  1116. 

Whether  a  claim  is  a  tax  to  be  decided  by  court  of  .bankruptcy  and 

not  by  state  court,  1113. 
Who  pa}'s  on  encumbered  propert}',  11  IS. 

Temporary  injunction  — 

(See  Injunction.) 

Tennessee  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  70. 

Terms  — 

Courts  of  bankruptcy,  no  separate  term  of,  45. 
Referee's  office,  of,  199. 
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Territorial  conrts  — 

Review  of  cases  from,  1413. 

Time  within  which  to  appeal  from,  1414. 

Territorial  junisdiction  — 

Courts  of  bankruptcy  in  each  state,  72. 
Court's,  limited  to  its  respective  district,  113. 

Territories  — 

District  courts  of,  made  courts  of  bankruptcy,  44. 
Jurisdiction  of,  81. 

appellate,  of  supreme  courts,  1413. 
States  inchide,  857n. 

Testimony  — 

(See  Evidence.) 

Texas  — 

Territorial  jurisdiction  and  time  of  holding  court,  72. 

Time  — 

Actions  by  or  against  trustees,  1049. 
on  bonds  of  referees,  20Z 
on  bonds  of  trustees,  733. 
Adjudication  should  be  made  as  soon  as  may  be,  497. 

should   not  be  made   until  expiration   of  time   for  creditors   to 
intervene,  497. 
Answer  to  be  filed  to  an  involuntary  petition,  470. 
Appeals  and  writs  of  error,  1457. 
computing,  14S8. 

court  can  not  extend  time  for  appeal  or  writ  of  error,  1460. 
begins  to  run  from  entry,  1458. 
petition  for  rehearing  suspends  running  of,  1459. 

not  filed  until  after  expiration  of  time  does  not  suspend  run- 
ning, 1459. 
limit  for  appeal  in  bankruptcy  ten  days,  1457. 

for  appeal  or  writ  of  error  in  controversies  six  months,  1457. 

for  appeal  from  injunction  order  thirty  days,  1457. 

for  writ  of  error  in  jury  trial  six  months,  1457. 

for  filing  petition  for  revision,  1431. 

for. appeals  from  courts  not  in  any  organized  circuit,  1557. 

for  appeal  from  circuit  court  of  appeals  to  supreme  court  in 

bankruptcy  proceedings  thirty  days,  1505. 
for  appeal  from  circuit  court  of  appeals  to  supreme  court  in 

controversies  one  year,  1509. 
for  application  for  certiorari  from  supreme  court  to  circuit 

court  of  appeals,  one  year,  1512. 
from  district  court  direct  to  supreme  court,  two  years,  1535. 
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Time  —  Continued. 

Bankrupt  may  be  examined,  when,   IISO. 

order  of  referee  fixes  date  of  attendance  of,  Sll. 
Composition,  when  bankrupt  may  offer  terms  of,  1257. 

of  hearing  application  for  confirmation,  1266. 
Computation  as  to  acts  of  bankruptcy,  344. 

as  to  filing  petition,  419. 

as  to  creating  preferences,  999. 

different  period  of  time  in  preference  and  act  of  bankruptcy,  993. 

fraction  of  day  not  considered  in  reckoning,  1000. 
Creditors'  meeting,  time  of  holding  first,  S74. 

of  holding  other  meetings,  590. 

of  holding  final  meeting,  1145. 
Discharge,  of  application  for,  1294. 

of  appearance  to  oppose,  1301. 

to  oppose  may  be  enlarged,   1302. 

of  filing  specifications,  1307. 

limit  for  application  to  revoke,  1407. 
Dividends,  declaration  of,  1139. 

payment  of,  1141. 

unclaimed,   1144. 
Examination  of  bankrupt,  1150. 

may  be  before  adjudication,  llSl.  i 

when  other  persons  may  be,- 1153. 
Exemptions  should  be  claimed  in  schedule,  891. 
Intervention  by  creditors  to  oppose  adjudication,  467. 
Involuntary  petition  may  be  filed,  when,  417. 
Jury  trial  must  be  demanded  before  answer  day,  492. 
Lien  attaches,  depends  on  state  law,  928. 
Notice  to  creditors  (see  Notice). 
Pleading  to  petition,  470. 
Preferences  created  within  four  months,  990. 

when  four  months  begins  to  run,  992. 

when  no'  recording  required  runs  from  transfer,  996. 

reckoning  four  months,  999. 
Proving  claim,  limit  for,  681. 

referee  endorses  time  of  filing  on,  710. 

amend  claim  after  one  year  period,  687. 

limit  claim  liquidated,  684.  • 

Record,  time  of  filing  in  appellate  court,  1484. 
Referees  fix  time  and  place  of  acting,  207. 

bond  given,  when,  202. 
Remove  case  to  .district  court,  194. 
Reopen  estate,  1147. 

Residence,  domicile,  or  place  of  business  required,  399. 
Revision,  limit  for  filing  petition  for,  1431. 
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Time  —  Continued. 

Schedules  to  be  filed,  371. 

Subpoena  returnable  within  fifteen  days,  429. 

Trustee  to  give  bond,  when,  732. 

bond  continues  in  force  two  years  after  estate  settled,  733. 
limitation  of  actions  by  or  against,  1049. 

on  bond,  733. 
accounts  to  be  filed  by,  when,  743. 
final  accounts  to  be  filed,  when,  744. 
,  Voluntary  petition  may  be -filed,  when,  348. 
Witnesses  may  be  examined  until  the  estate  is  administered,  1153. 

Ti«e  — 

Bankrupt  holds  title  until  trustee  appointed,  7S7. 
Between  adjudication  and  appointment  it  is  defeasible,  758. 
Does  not  pass  to  a  receiver,  447. 
Effect  of  composition  on,  765. 

of  amendment  of  1910,  765. 
Foreign  countries,  property  in,  768. 
Trustee  conveys  title  to  purchaser  by  deed,  765. 
takes  title  by  operation  of  law,  761. 

of  bankrupt,  762. 

of    property  fraudulently  transferred  before  bankruptcy,  763. 

to  all  property  in  this  country,  764. 

to  property  in  foreign  countries  by  deed,  768. 

to  property  not  scheduled,  764. 

after  composition  or  discharged  revoked,  765. 
title  vests  as  of  date  of  adjudication,  761. 

Torts  — 

Judgment  in  tort  not  provable,  614. 

Owner  of  claim  in  tort  can  not  be  petitioning  creditor,  384. 

Provability  of  claim  for,  668. 

Suit  against  trustee  for  damages  for,  1040. 

Trustee   may   maintain   action  in   tort   for   damages   to  property  of 

bankrupt,  827. 
When  trustee  may  be  liable  for  wrongful  acts,  746. 

Trademarks  — 

Pass  to  trustee,  781.     *-;=J^'' 

Trustee  not  bound  to  take  interest  of  bankrupt  in,  781. 

Transfer  — 

As  an  act  of  bankruptcy- 
fraudulent  transfers  by  bankrupt,  307. 
actual   fraud  necessary,   307. 
illustrative  cases,  309. 
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Transfer  —  Oontimied. 

As  an  act  of  bankruptcy — Continued. 
preferential  transfer,  312. 

debtor  must  transfer  to  a  creditor,  315. 
debtor's  intent  to  prefer,  317. 
Attorneys,  court  may  revise  fees  paid  to,  249. 
Bankrupt  required  to  transfer  foreign  property  to  trustee,  770. 
Before  adjudication,  758. 
Cases,  court  of  bankruptcy  may  transfer,  406. 

when  petition  filed  against  partner,  407. 
Definition  of,  980. 

Fraudulent  transfer,  what  constitutes  a,  785. 
as  an  act  of  bankruptcy,  307. 
to  "hinder,  delay  or  defraud,"  786. 
passes  to  trustee,  784. 
jurisdiction  of  suits  to  set  aside,  1043. 
allegations  in  action  to  set  aside,  1064. 
decree  setting  aside,  1070. 
Mortgage,  949. 

made  in  good  faith,  949. 
when  invalid,  954. 
preference,   1019. 

insolvent  debtor  to  creditor,  1020. 
made  within  four  months,  1021. 
reasonable  cause  to  believe,  1023. 
void  for  pre-existing  debt,  1023. 
void  in  fraud  of  creditors,  1024. 
state  law  determines  effect  and  extent  of,  1020. 
Payment,  1025. 
Preference  by,  980. 

debtor  must  be  insolvent,  983. 
must  be  made  by  bankrupt,  986. 
must  be  made  to  a  creditor,  987. 
must  be  made  within  four  months,  990. 
reasonable  cause  to  believe,  1000. 
creditor  put  upon  inquiry,  when,  1009. 
knowledge  of  agent,  1012. 

effect  must  be  to  give  creditor  greater  percentage,  lOlS. 
exchange  of  securities  not,  997. 

made  within  four  months  pursUeftit  m  prior  agreement,  998. 
after  adjudication  not,  999. 
Sales,  1030. 

Solvent  debtor,  transfer  by,  983. 
Suits  to  set  aside,  1040. 

allegations  in  action  to  set  aside  fraudulent,  1064. 
in  suit  to  set  aside  preference,  1061. 
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Transfer  —  Continued. 

Suits  to  set  aside — Continued. 

burden  of  proof,  1060. 

distinction  between  fraudulent  and  preferential,  10S9. 

effect  of  setting  aside,  1070. 

form  of  action — law  or  equity,  1054. 

jurisdiction  of,  1043. 

parties  to,  1057. 

plenary  suits  against  adverse  claimants  in  possession,  lOSO. 
Trustee  takes  title  to  fraudulent  or  preferential,  763. 

void  under  state  laws,  793. 

Traveling  expenses  — 

(See  Expenses.) 

Trial  — 

By  jury  (see  Jury)  . 

Discharge,  on  application  for,  1328. 

Involuntary  petition,  488,  et  seq. 

by  judge  when  jury  not  demanded,  488. 
when  jury  is  demanded,  490. 

right  to  trial  by  jury,  491. 

question  for  jury  limited  to  insolvency  and  act  of  bankruptcy,  490. 
Intervening  petition  to  recover  property  from  trustee,  855. 

claimant  waives  right  to  jury  trial,  855. 

oral  testimony  or  depositions,  855. 

burden  of  proof  on  claimant,  855. 

before  referee  or  judge,  854. 

Triplicate  — 

Schedules  must  be  filed  in,  371. 

Trover  — 

Trustee  may  sue  for  conversion  of  goods,  1055. 

Tmst  — 

Discharge  does  not  affect  action  to  enforce,  1346. 
Property  held  by  bankrupt  for  others  does  not  pass,  843. 
in  which  bankrupt  has  an  interest  passes,  823. 

Trustee  — 

Acceptance  of  appointmftit  by,  732. 

failure  to  accept  creates  vacancy,  732. 
Accounts   of,   743. 

final,  filed,  when,  1145. 

open  to  inspection,  745. 

objections  to,  744. 

referee  to  audit,  743. 

separate  accounts  of  firm  and  partners,  550. 
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Trnstee  —  Continued. 

Appeal,  prosecuted  by,  1465. 
bond  not  required  by,  1471. 

when  trustee  dead,   creditor  may  prosecute,    192. 
when  trustee  refuses,  creditor  may,  1465. 
Appointment,  by  referee  or  judge,  728. 

none  appointed  where  there  are  no  assets,  589. 
persons  qualified  to  be  appointed,  730. 
Arbitration,  trustee  may  submit  controversies  to,  1289. 
Attorney,  trustee  may  erpploy  an,  240. 

should  not  represent  creditors  and,  240. 
should  not  represent  bankrupt  and,  257. 
can  not  act  as  attorney  for  creditors,  240. 
creditors  may  elect  attorney  for  trustee,  240. 
fees  of  attorney  for  trustee,  256. 

entitled  to  priority,  1122. 
trustee. not  entitled  to  extra  compensation  for  services  as,  259. 
Banks  designated  as  depositories  for  funds,  741. 
Bond  of,  732. 

amount  of,  589. 

creditors  to  fix,  589. 
court  to  fix,  589. 
appeal,  trustee  not  required  to  give,  1471. 
certified  copy  of  order  approving  bond  evidence  of  title,  761. 
failure  to  give  bond  creates  vacancy,  590. 
filed  in  clerk's  office,  733. 
joint  and  several,  732. 
suits  on,  733. 

sureties  approved  by  court,  732. 
corporation  may  be,  733. 
number  of,   732. 

court  may  require  evidence  of  property  of,  733. 
valid  for  two  years  after  estate  closed,  733.- 
liability  on,  733. 
Business  may  be  conducted  by,  449. 

extra  compensation  for,  754. 
Collecting  and  reducing  estate  to  money,  738. 
Compensation  of,  749. 

for  conducting  business,  754. 

in  cases  in  forma  pauperis,  751. 

commissions  on  property  subject  to  liens,  752. 

apportionment  when  more  than  one,  751. 

fee  for  recording  adjudication,  751. 

fee  of  attorney  for,  256. 

not  entitled  to  commission  on  exempt  property,  753. 

none  except  as  allowed  by  act,  751. 
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Trustee  —  Continued. 

Compromise  controversies,  1289. 

Concurrence  of  two  trustees  necessary  when,  738. 

Condition  of  estate  to  be  reported  by,  743. 

Confirmation  of  composition  revests  title  in  bankrupt,   765. 

Conveys  title  to  purchaser,  76S. 

Creditor's  meetings  to  elect,  589. 

to  make  detailed  statement  of  account  at  final,  1145. 
Death  or  removal  does  not  abate  suit,  749. 

creates  vacancy,  749. 
Depositories  for  funds  of  estate,  741,  1136. 

how  to  withdraw  money  from,  742. 

form  of  check  by,  1141. 
Discharge,  when  trustee  may  oppose,  1299. 
Distribute  estate,  738. 
Dividends,  to  pay,  1140. 

must  keep  dividend  books,  1141. 

must  pay  within  ten  days  after  declaration,  1040. 

form  of  dividend  check,  1141. 
Duties  of,  735. 

administrative,  not  judicial,   735. 

to  file  adjudication  with  county  recorder,  736. 
furnish  information,  736. 
pay  dividends,  738. 
pay  taxes,  737. 
prepare  inventory,  735. 
report  to  the  court,  736. 
set  apart  exemptions,  895. 
Election  of,  587. 

duty  of  referee  at,  211. 

creditors  elect,  587. 

counting  votes,  587. 

votes  may  be.  solicited,  587. 

creditor  may  change  vote,  587. 

if  creditors  can  not  elect  meeting  may  be  adjourned,  588. 

majority  in  number  and  amount  required,  588. 

subject  to  approval  by  referee  or  judge,  589,  727. 

notice  of,  590,  732. 

appointment  by  referee  or  judge  if  creditors  fail  to  elect,  728. 

no  appointment  where  there  are  no  assets,  589. 

method  of  preserving  estate  before,  437. 

number  to  be  appointed,  726. 

if  referee  refuses  to  confirm,  new  election  held,  728. 
Eligible  as,  730. 

alien  may  be,  730. 

assignee  for  benefit  of  creditors  may  be,  730. 
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Trustee  —  Continued. 

Eligible  as — Continue d. 

creditor  may  be,  730. 

no  official  trustee  permitted,  730. 

receiver  in  state  court  may  be,  730. 

relative  or  employe  of  bankrupt  is  not,  731. 

preferred  creditor  is  not,  731. 

stockholder  of  bankrupt  corporation  is  not,  731. 

discharged  bankrupt  should  not  be  appointed  in  another  estate, 
731. 
Embezzlement  by,  1206. 

Examination,  may  apply  for  order  for,  1149. 
Exemption,  duty  to  set  apart  to  bankrupt,  895. 
Expenses  of,  7SS. 

entitled  to  priority,   1122. 
Foreign  property,  title  acquired  by  deed,  769. 
Insurance,  authorized  to  pay  premiums  on,  820. 
Inventory  to  be  filed  by,  73S. 
Invest  funds,  can  not,  742. 
Money  deposited  in  designated  depositories,  741,  1136. 

disbursed  by  check,  742. 
Notice  of  appointment  of,  732. 
Number  of,  726. 
Offenses  by,  1206. 
Office  created  by  statute,  726. 

must  have  office  or  residence  in  district,  731. 
Partnership  cases,  549. 

elected  by  firm  creditors,  549. 

v(rhen  creditors  of  partner  may  vote  for,  565. 

administers  firiji  and  individual  estates,  549,  552. 

must  keep  separate  accounts  of  firm  and  partners'  estates,  550. 
Parties  in  interest,  714. 
Perishable  property  may  be  sold  by,  1106. 
Petitioning  creditor  against  debtor  of  estate,  382. 
Possession,  trustee  entitled  to,  770. 

duty  to  obtain,  771. 

can  not  be  interfered  with  by  process  from  other  courts,  773. 

certified  copy  of  order  approving  bond,  authority  to  demand,  772. 
,  from  an  assignee  for  the  benefit  of  creditors,  131. 

from  the  possession  of  a  state  court,  147. 
Property  passes  to,  778.     (See  Estate.) 
Prove  claims  of  estate  against  other  estates,  677. 
Recovery  of  property  by  (see  Suits). 
Redeem  property  pledged,  972. 
Removal  of,  747. 

cause  for,  747. 


2216  INDEX. 

[  References  are  to  pages.  ] 

Trustee  —  Contiwued. 

Removal  of — Continued. 

causes  vacancy,  748. 

can  not  be  removed  by  referee,  728. 

may  be  permitted  to  resign,  747. 

petition  for,  747. 

court  may  vacate  order  discharging,   1147. 
Rent,  liability  for,   647. 
Reports  of,  743. 

final,  filed  when,  1145. 

objections  to,  744. 

may  be  required  to  show  cause  if  he  fails  to  file,  745. 
Represents  the  bankrupt,  735. 

the  general  creditors,  734. 

does  not  represent  secured  creditors,  734. 
Residence  or  office  in  district,  731. 
Resignation  of,  749. 
Sale  of  property  may  be  made  by,  1076.     (See  Sale.) 

trustee  can  not  bid  at,  1082. 

may  expend  money  to  put  estate  in  merchantable  form,  1076. 
conveys  property  sold  by  deed,   1085. 
Schedule,  copy  to  be  filed  for,  371. 
Suit  against,  1039. 

authority  to  maintain,   1040. 

may  intervene  tQ  foreclose  mortgage  in  state  court,  174. 
in  pending  suits  by  or  against  bankrupt,   1036. 
Staying  suit  to  elect,  163. 
Taxes  paid  by,  737. 
Title  to  property  vests  by  law  in  761.     (See  Title.) 

takes  title  of  bankrupt,  762. 
Tort,  personal  liability  for,  746. 
Vacancy  by  death  or  removal,  how  filled,  749. 

if  he  fails  to  qualify,  590. 


u 


'  TJncIaimed  Dividends  — 

Disposition  of,  1144. 


XTnif  ormity  — 

Uniformity  required  -by  constitution,  20. 

TJnincorporated  companies  — 

Includes  joint  stock  companies,  275. 

Includes  partnerships,  275. 

May  be  adjudged  involuntary  bankrpts,  275. 


index;  2217 

[  Ref erences  are  to  pages.  ] 

TTnited  States  — 

Bankrupt  statutes  of,  history  of,  7. 
Effect  of  discharge  on  debts  due,  13S6. 
Entitled  to  priority  of  payment,  1134. 
May  prove  claims,  679. 

after  expiration  of  year,  684. 
Taxes  not  affected  by  discharge,  13S0. 
What  are  debts  due  to,  113S. 

United  States  commissioner  — 

Proceedings  before,  to  remove  bankrupt  to  another  district,   1199. 

United  States  courts  — 

(See   Courts,   District    Courts,   Circuit   Courts   of   Appeals   and 
Supreme  Court.) 

Unliquidated  claims  — - 

An  unliquidated  contingent   debt  not  provable,  602. 

Arising  in  tort  not  provable,  668. 

Claims  against  surety  may  be  liquidated,  622. 

Damages  for  breach  of  contract  may  be  liquidated,  642. 

May  be  liquidated  and  proved,  600. 

Meaning  of  "liquidated  by  litigation,"  686. 

Method  of  liquidating,  601. 

Not  allowable  until  liquidated,  599. 

Proof  made  after  liquidation,  601. 

Sounding  in  tort  not  provable,  602. 

Sounding  in  tort  and  contract  may  be  proved,  602. 

Time  limit  for  proving  claims  liquidated,  684. 

Trustee  takes  right  of  action  for  unliquidated  damages,  824. 

(See  Debts.) 

Utah  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  74. 


Vacancy  — 

In  referee's  office,  200. 

court  appoints  successor,  200. 
In  trustee's  office  on  failing  to  qualify,  590. 

on  failure  to  give  bond,  732. 

how  filled,  727. 


Vacating  orders  — 

Of  adjudication,  362. 
Confirming  composition,  1285. 
Granting  discharge,  1405. 
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Value  — 

No  sale  for  less  than  seventyrfive  per  cent,  of  appraised,  1085,  1087. 
Of  exemptions  to  be  set  apart,  determined  by  state  laws,  860. 
Of  securities  determined  how,  1092. 

Vendor  — 

(See  Sale.) 

Verdict  — 

Court  can  not  enter  judgment  contrary  to,  492. 
Directing,  495. 
Setting  aside,  495. 

Verification  — 

(See  Oath.) 

Vermont  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  75. 

Vesting  of  title  — 

(See  Title.) 

Violation  of  lanr  — 

(See  Offenses.) 

Virginia  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  75. 

Void  conveyance  — 

(See  Preferences.) 

Voluntary  banhmptcy  — 

Act  of  bankruptcy  to  file  petition  in,  338,   347. 

Adjudication,  order  of,  360. 

Court  in  which  petition  filed,  349. 

Creditor  can  not  defend  against  voluntary  petition,  359. 

Debtor  may  file  petition  after  general  assignment,  349. 

Defense  to  a  vountary  petition,  359. 

Deposit  for  fees  and  expenses,  357. 

Different  petitions  in  the  same  court,  411. 

Dismissal  of  the  petition,  365. 

District  in  which  petition  may  be  filed,  349. 

bankrupt  can  not  file  second  petition  in  another  district,  352. 

procedure  where  petitions  are  filed  in  different  courts,  409. 

transfer  of  cases  in  different  districts,  406. 
Filing  the  petition,  356. 

after  assignment  for  benefit  of  creditors,  349. 

after  involuntary  petition  filed,  348. 

fees  required  on,  357. 

in  two  districts,  409. 
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Voluntary  bankruptcy  —  Continued. 
Form  of  petition  in,  352. 

by  corporation,  354. 
How  instituted,  352. 
In  forma  pauperis,  357. 
Partnership  cases,  fil8. 

individual  petition  by  partner,  536. 

petition  by  all  the  partners  in  a  iirm,  538. 

(sfee  Partnerships.) 
Petition,  352. 

amendments  to,  364. 

proceedings   where   niore   than   one  filed,   348. 

who  may  file,  262,  346. 

where  filed,  349. 
Proceedings  in,  346,  352. 

subsequent  to  adjudication  and  reference,  367. 
Reference,  order  of,  362. 
Schedules,  356,  368. 

amendment  to,  364,  377. 

general  form  of,  371. 

object  of,  368. 

time  and  manner  of  filing,  371. 
Second  petition  in,  348. 
Setting  aside  order  of  adjudication,  362. 
State  court  can  not  enjoin  proceedings  in,  348. 
Who  may  file  petition,  262,  346. 

Vote  — 

Assignee  of  several  claims  entitled  to  one  vote,  585. 

Bankrupt  can  not  vote  at  meeting  of  creditors,  582. 

Bankrupt  or  creditor  may  object  to  allowance  of  claim  at  creditors' 

meeting,  582. 
Creditors  entitled  to  vote  at  creditors'  meeting,   578. 
Effect  of  disallowing  claim  after  voting,  584. 
Manner  of  counting  votes,  584. 
Proving  claims  to  vote,  582. 
Referee  can  not  vote  at  creditors'  meeting,  582. 
Secured  creditor  may  vote,  when,  580, 


w 

Wage-earners  — 

Can  not  be   adjudged  involuntary  bankrupts,  265, 

May  be  proceeded  against  under  the  state  insolvent  law,  38, 

May  be  voluntary  bankrupts,  263, 

Who  are,  269. 
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Wages  — 

Assignee   subrogated  to  rights  of  labor  claims,  1129. 

Effect  of  discharge  on  assignment  of,  1341. 

Entitled  to  priority,  1125.     (See  Labor  Claims.) 

Payment  of  wages  not  a  preference,  1026. 

Person  loaning  money  to  pay  wages  not  entitled  to  priority,  1129. 

Who  is  a  salesman,   1128. 

(See  also  Wage-earners.) 

Waiver  — 

Of  act  of  bankruptcy  by  consent  of  petitioning  creditor,  393. 

Of  discharge  by  new  promise,  1394.     (See  New  Promise.) 

Of  examination  before  United   States   commissioner,   1200. 

Of  formal  defects  by  pleading  to  merits,  466,  492. 

Of  fraud,  1379. 

Of  right  to  claim  exemptions,  892. 

Of  right  to  jury  trial,  46S. 

Of  right  to  oppose  discharge  by  laches  or  consent,  1299. 

Of  set-ofifs  and  counter  claims,  668. 

Want  of  prosecution  — 

Involuntary  petition  not  dismissed  for,  512. 
Voluntary  petition  not  dismissed  for,  365. 

Warehouse  — 

Company  can  not  make  itself  its  own  warehouseman,  965. 

Distiller's  warehouse  receipt  valid,  965. 

Examples  of  warehousing,  964. 

What  constitutes  a  warehousing  of  goods  pledged,  964. 

Warrant  — 

Extradition  of  bankrupt,  1197. 

Order  granting  or  refusing  extradition  of  bankrupt,  1203. 

Seizure  of  debtor's  property,  460. 

Warranty  — 

Damages  provable  for  breach  of,  642. 

Washington  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,   76. 

West  Virginia  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  11. 

Wife  — 

May  be  examined,  1154. 

not  entitled  to  counsel,  1165. 

topics  upon  which  wife  may  be  examined,   1174. 
May  be  petitioning  creditor,   when,  382. 
Right  of  dower,  797. 
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Wisoonsm  — 

Territorial   jurisdiction   and   time   of  holding   courts    in,    11. 

'Withdraiiral  — 

Of  appearance,  433. 

Of  proof  of  claim,  710. 

Of  written  evidence  of  debt,  691. 

Witnesses  — 

Any  person  who  may  give  evidence  in  a  court  at  law  may  be,  1153. 
Attendance  before  referee,  215,  721,  1160. 

power  of   referee   to   compel   attendance,  216. 
Bankrupt  may  be  produced  from  prison  as  a  witness,  1158. 
Competency  not   regulated  by  state  laws,   1154. 
Compulsory  attendance  to  be  examined,  1153. 
Contempt  for  refusal  to  appear,  etc.,  1175. 
Creditors   can  not  demand  examination   as  of  right,   1153.     ' 
Evidence  before  referee  may  be  used  in  civil  suits  to  impeach,  1178. 
Examination  of,  1149  et  seq. 

before  a  referee,  215. 

by  deposition,   1166. 

power  of  court  to  examine,  1153. 
Exempt  from  arrest  or  service  of  process,  when,  1154. 
Fees  and  expenses  of,  1161. 

bankrupt,   not  entitled   to   fees,    1161. 
Immunity  on   ground  of  privileged  communication,   1174. 
Manner  of  examining,  1162. 
Need   not   answer  irrelevant  questions,   1173. 
Not  entitled  to  assistance  of  counsel,  1165. 

Other  than  bankrupt  may  be  examined  upon  what  topics,   1172. 
Practice  upon  refusal  to  be  sworn,   1164. 
Summons  to  persons  not  parties,  1160. 

service  of  summons,   1161. 
Testimony  can  not  be  used  in  criminal  proceeding,  1171. 
When  persons  other  than  bankrupt  may  be  examined,   1153. 
Wife  may  be  examined  as,  1154. 

topics  upon  which  wife  may  be  examined,   1174. 

Women  — 

Married  woman  may  be  bankrupt,  293. 

Workmen  — 

Entitled  to  priority  for  wages,  1127.     (See  Labor  Claims.) 

W^rit  — 

Ne  exeat,  when  issued,   1187. 

Of  certiorari   (see  Certiorari). 

Of  subpoena,  428.     (See  Subpoena.) 
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Writ  of  error  — 

And  appeal  'to  review  adjudication,  1441. 

Bond  jDn,  1471. 

Brings  up  matters  of  law  only,  1491. 

Carries  record  to  appellate  court,  1462. 

Carri-es  up  bill  of  exceptions  as  record,  1462. 

Case  taken  from  state  court  to  supreme  court  by,   1548. 

Citation  on,  1476. 

Controversies  arising  in  bankruptcy,  1447. 

District   clerk  may   issue   writ   out  of  supreme   court,    ISIO. 

From  supreme   court  to   district  court,   1532. 

From  suprerne  court  to  state  court  issued  by  whom,  1549. 

How  to  sue  out,  1461. 

Joint  and  several,   1468. 

Jury  trial  reviewable  only  on,  1455. 

May  be  issued  by  district  clerk,  1462. 

Parties  to  a,  1465. 

Perfecting  writ  of  error  and   filing  record,   1485. 

Proceedings  to  revise  circuit  court  of  appeals  in  supreme  court  on, 
1509. 

Record  on,  1478. 

Record  for  supreme   court  from  circuit  court  of  appeals,   1510. 

Scope  of  review  in  circuit  court  of  appeals  on,  1491. 

Supersedeas  on,  1473. 

Supreme  court  to  revise  decision  of  circuit  court  of  appeals  in  con- 
troversy, 1506. 

To  review  orders  committing  for  contempt,   1254. 

Time   limit  two  years   for  direct  review   in  supreme   court,   1535. 

Time  limit  six  months  to  review  jury  trial,  1457. 

Time  limit  one  year  from  circuit  court  of  appeals  to  supreme  court, 
1509. 

Writing  — 

Debts  evidenced  by  an  instrument  in  writing  provable,  616,  ef  seq. 

To  be   filed  with  proof  of  claim,  691. 

What  instruments  in  writing  pass  to  trustee,  780. 

Written  — 

Admission,  act  of  bankruptcy,  when,  338. 

Evidence  of  claim,  how  proved  and  withdrawn,  691. 

Reports  of  trustee  to  court  must  be,  743. 

Wyoming  — 

Territorial  jurisdiction  and  time  of  holding  courts  in,  78. 


